HARPEROONING, GROEING AND
BROWNING THE FIRST AMENDMENT

Mark A. Graber*

Many scholars on the political left complain about the
“Lochnerization of the First Amendment.”* Free speech has been
“Lochnerized” in their view, partly because the First Amendment is
presently interpreted as guaranteeing far more protection for the speech
of the politically powerful than for the speech of unpopular dissenters.
Recent Supreme Court decisions provide billionaires and corporations
with far more valuable expression rights’ than ordinary citizens who are
finding their capacity to reach audiences substantially curbed.® Free
speech has also been “Lochnerized” because contemporary free speech
law resembles Lochner v. New York* in crucial dimensions. Just as Jus-
tice Rufus Peckham in Lochner insisted that the Supreme Court had no
business leveling the contractual playing field, and should remain neutral
between employers and employees during the bargaining process,’ the
contemporary judicial majority maintains that federal justices have no
business leveling the political playing field and should remain neutral be-
tween the rich and poor, as well as between corporations and human be-
ings, during the electoral process.® Mark Tushnet observes, “[t]he First
Amendment (has) become this generation’s vision of economic substan-
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tive due process, a constitutional right restricting the ability of legisla-
tures to regulate business.™

Constitutional activists on the political left, who in the past sought
to Harperoon the First Amendment, are presently attempting to “gRoe”
and Browrn the First Amendment. Progressive writings assert that the
main beneficiaries of free speech law ought to be the main beneficiaries
of such Supreme Court decisions as Harper v. Virginia State Board of
Elections Roe v. Wade? or Brown v. Board of Education,"” and that con-
stitutional protections for free speech should be derived from the same
constitutional principles that justify the right to vote, the right to choose
to have an abortion and make other intimate decisions, or the rights as-
sociated with an anti-subordination interpretation of the Equal
Protection Clause of the Fourteenth Amendment.!! Professor Alexander
Tsesis’s Free Speech Constitutionalism' is an especially welcomed addi-
tion to this literature on the broader foundations of expression rights.
Tsesis is unusually self-conscious in his effort to link free speech theory
to fundamental constitutional principles. In sharp contrast to such schol-
ars as John Hart Ely, David A.l. Richards, or Catharine McKinnon, who
attempt to Harperoon gRoe or Brown the First Amendment,” Tsesis of-
fers the political left a way to integrate Harper, Roe, and Brown into a
constitutional whole.

Free Speech Constitutionalism maintains that constitutional protec-
tions for free speech are part of a basic regime project that predates the
Constitution. Tsesis writes, “[t]he values for which the First Amendment
stands should . . . be understood in the context of a wider ideal of liberty
and equality that is derived from the nation’s core principles as they are
set out in the Declaration of Independence and Preamble to the
Constitution.”* He recognizes the historical connections between the
First Amendment and significant progressive constitutional achieve-
ments. “Freedom of speech was essential,” Tsesis declares, for “the ad-
vancement of civil rights, gender equality, and most recently, the gay
rights movement.”” As important, Tsesis details the jurisprudential and
doctrinal connections between free speech rights and the other central
commitments of contemporary constitutional progressivism. He insists
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that free speech rights can be derived from the same principles that justi-
ty the right to vote, the right to choose an abortion or make other inti-
mate decisions, and the right to not be the victim of racialized, gender-
ized, or other forms of subordination. These constitutional commitments,
articulated by both the Declaration and Preamble,

recognize that humans have equal innate entitlements to pursue
happiness and that representative government is created to enact
institutions, laws and regulations effective in protecting those rights.
Such a regimen is not only good for persons atomistically but for
the national community because it recognizes that each of us has
the right to explore his or her unique life plan, including expressive
aims, without undue restraints.'

In short, Tsesis would Harperoon, gReoe and Brown the First
Amendment.

Professor T'sesis’s project of integrating the First Amendment into
broader constitutional theory is both necessary and problematic. Those
who Lochnerize, Harperoon gRoe, Brown or, for that matter, Hellerize
the First Amendment correctly recognize that no constitutional provision
is an island. Americans from the founding to the present have considered
free speech rights to be vital aspects of a more general constitutional pro-
ject, even as Americans had disputed the nature of that project, the pre-
cise protections for free speech necessary for that project, the other
rights entailed by that project, and even whether that project requires
constitutional protections for free speech be explicitly enumerated. The
First Amendment nevertheless has always been somewhat insulated from
broader constitutional projects. Constitutional protections for free
speech have a partly antonomous doctrinal history and a partly distinc-
tive mission that is partly subversive of all broader constitutional visions.
Constitutional free speech rights create a space in which citizens can
choose between the constitutional projects articulated in Lochner,
Hurper, Roe, Brown, or Heller." Tsesis is right to acknowledge that the
reigning interpretation of free speech rights can never be entirely neutral
between competing constitutional projects, but nor should the First
Amendment be entirely subsumed by any particular constitutional pro-
ject.

1. ACCESSORIZING THE FIRST AMENDMENT

Americans have historically made functional and doctrinal connec-
tions between free speech and other constitutional rights. Many com-
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mentators believe broad free exercise rights are practical preconditions
to Americans enjoying any other constitutional right. Justice Benjamin
Cardozo in Palko v. Connecticut declared the “freedom of thought and
speech”™ was “the matrix, the indispensable condition, of nearly every
other form of freedom.”" As often, commentators claim that free speech
rights are one aspect of a more general constitutional commitment, a
commitment that, depending on the commentator may generate such
rights as the freedom of contract, the right to vote, reproductive freedom,
racial equality, and even the right to bear arms.

The conservative libertarians of the nineteenth century Lochnerized
the First Amendment, They believed the Supreme Court should protect
the freedom of speech for the same reason that the Justices protected the
freedom of contract in Lochrer v. New York. Both freedoms were as-
pects of the more general right to “be free in the enjoyment of all of
[one’s] faculties.”” Justice James McRevnolds in Meyer v. Nebraska of-
fered the classic expression of the connections between property rights
and speech rights when upholding the right to teach German. The liberty
protected by the due process clause, he declared

denotes not merely freedom from bodily restraint but also the right
of the individual to contract, to engage in any of the common occu-
pations of life, to acquire useful knowledge, to marry, establish a
home and bring up children, to worship God according to the dic-
tates of his own conscience, and generally to enjoy those privileges
long recognized at common law ag essential to the orderly pursuit of
happiness by free men.®

Herbert Spencer insisted “[t]he law of supply and demand extends
from the material sphere to the mental sphere.” In his view, “as interfer-
ence with the supply and demand of commodities is mischievous, so is
interference with the supply and demand of cultured faculty.™

New Deal and Great Society liberals Harperooned the First
Amendment. They believed the Supreme Court should protect the free-
dom for speech for the same reason that the Justices protected the right
to vote in Harper v. Virginia Board of Elections. Both are aspects of the
more general constitutional commitment to democratic majoritarianism.
The famous Carolene Products footnote is the classic expression of the
constitutional connections between voting rights and speech rights. Chief
Justice Stone suggested that “more exacting judicial scrutiny” might be
appropriate in the case of “legislation which restricts those political pro-
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cesses which can ordinarily be expected to bring about the repeal of un-
desirable legislation,” citing as examples judicial decisions in cases con-
cerning “restrictions upon the right to vote™ and “restraints upon the dis-
semination of information.”” John Hart Ely claimed that Warren Court
decisions protecting expression and voting rights were both derived from
a judicial “desire to ensure that the political process... was open to
those of all viewpoints on something approaching an equal basis.””

Radical civil libertarians gRoe the First Amendment.* They believe
the Supreme Court should protect the freedom of speech for the same
reasons that the Justices protected the right to an abortion in Roe v.
Wade. Both rights are aspects of the more general constitutional com-
mitment to individual self-development and the freedom to make certain
intimate choices. Justice William O. Douglas in his concurrence in Doe v.
Bolron offered the classical expression of the constitutional connection
between speech and reproductive choice. His opinion interpreted the due
process clause of the Fourteenth Amendment as protecting “auntonomous
control over the development and expression of one’s intellect, interests,
tastes, and personality”® and from that commitment derived both the
right to political dissent and the right to terminate a pregnancy.® David
A. I. Richards declares that government must show “respect for the in-
dependent moral judgment of each person, who must stand as ultimate
arbiter of conscience and of the legitimacy of the claims of state and
community,” a principle from which he deduces rights to “sexual imagi-
nation and its expression.””

Proponents of critical race and gender studies prefer to Brown the
First Amendment.® They believe the Supreme Court should protect the
treedom of speech for the same reason that the Justices protected racial
equality in Brown v. Board of Education. Both rights are aspects of a
more general constitutional commitment to anti-subordination or “the
universal right to sclf-respect and self-realization.” Mari Matsuda
champions the constitutional principle that “each person . . . is entitled to
basic dignity, to nondiscrimination, and to the freedom to participate ful-

22, United States v. Carolene Products, 304 11.S. 144, 154 n.4 (1938},

23, JOHNHART ELY, DEMOCRACY AND DISTRUST: A THEORY OF JUDICIAL REVIEW 74 (1980},

24, For a brict discugsion ot radical civil Hbertarianism, sce Mark A, Graber, Ofd Wine in New
Rottles: The Constitutional Status of Unconstitutional Speech. 48 Y AND. L. REv. 349, 356-39 (1995).

25, Doc v, Bolton, 410 U8 179, 211 (1973} (Douglas, I, coneurring), See Lawrenee v, Texas, 339
U5, 538, 562 (2003) (*Liberty presumes an autonomy ot sclf that includes treedom ot thought, belict,
expression, and certain intimate conduct,™).

26, Doe 410 U8 at 211,

27, Davip A, L RICHARDS, TOLERATION AND THE CONSTITUTION 207-08 (1980),

28, This paragraph borrows trom the lengthier discussion in Graber, supra note 24, at 355-06.

29, Mary Ellen Gale, Refmagining the First Amendment: Racist Speech and Equeal Liberty, 65 81,
JOHN'S L. REV. 119,126 (1991).



sl UNIVERSITY OF ILLINOIS LAW REVIEW [Vol. 2015

ly in society.™™ Those who would Brown the First Amendment differ
from those who would Lochnerize, Harperoon, and gRoe the First
Amendment, in their greater willingness to invoke their master principles
for restricting expression rights. From the claim that Brown held that
“racism is a form of subordination that achieves its purposes through
group defamation,” Charles Lawrence concludes that a Browned First
Amendment “commits us to some regulation of racist speech,” “When
equality is recognized as a constitutional value and mandate,” Catharine
MacKinnon agrees, “social inferiority cannot be imposed through any
means, including expressive ones,”#

A growing strain in American constitutional thought Hellerizes the
First Amendment. Champions of an individual right to bear arms believe
the Supreme Court should protect the freedom of speech for the same
reason the Justices protected the right to bear arms in District of Colum-
bia v. Heller® Both rights are aspects of the more general constitutional
commitment to providing citizens with the means to resist tyranny.
Sanford Levinson suggests the connections between speech and gun
rights when he notes, “just as ordinary citizens should participate actively
in governmental decision-making through offering their own deliberative
insights, rather than be confined to casting ballots once every two or four
vears for those very few individuals who will actually make decisions, so
should ordinary citizens participate in the process of law enforcement
and defense of liberty rather than rely on professionalized peacckeepers,
whether we call them standing armies or police.™ Glenn H. Reynolds
and Brannon P. Denning, more committed advocates of a broad inter-
pretation of the right to bear arms, point out that “the First and Second
Amendments share a common liberty-protecting heritage, so that bor-
rowing from the former to implement the latter naturally follows.”*

II. THE TSESIS INTEGRATION

Professor Tsesis proposes to Harperoon, gRoe, and Brown the First
Amendment, but not Lochnerize or Hellerize free speech. He complains
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that progressives who tie free speech closely to only one set of progres-
sive constitutional commitments merely create larger constitutional is-
lands. Too often, Tsesis maintains, while free speech scholars “accurately
portray some of the purposes protecting and advancing free speech,”
they “think of them as independent values rather than part of a greater
scheme.”* 1f free speech is to be integrated with other liberal commit-
ments, then free speech should be integrated with all liberal commit-
ments. Hence, deriving free speech rights from the same underlying prin-
ciple that justifies the right to vote, the right to an abortion, and the right
to desegregated schools or anti-subordination makes more sense than
closely connecting free speech with only one of these other rights, leaving
the others to fend for themselves.

A progressive theory of free speech, Professor Tsesis insists, should
be derived from the central principles of progressive constitutional
thought and be connected to all progressive values. He Harperoons the
First Amendment when declaring, “[f]ree speech is a necessary predicate
for members of a representative democracy to voice their separate opin-
ions and to compromise in the interest of community unity.” He gRoes
the First Amendment when emphasizing the value of “expressive self-
definition” and “the dignitary interest of each autonomous individual
He Browns the First Amendment when asserting that *“[c]itizens partici-
pating in majoritarian voting lack the electoral power to prevent equal
participation in public debate and self-expressions”™ and that hate
speech that “threatens the happiness of individuals and their allies, influ-
ences others to exclude identifiable groups, and disrupts multicultural
tranquility” is not constitutionally protected.” Tsesis makes clear that the
Harper, Roe, and Brown dimensions of free speech stand together and
do not reflect independent constitutional commitments. His entire pro-
ject, “Free Speech Constitutionalism,” can be deduced from “the abstract
principle that government must protect equal rights in order to benefit
the common good.”*

Free Speech Constitutionalism is sharply critical of progressive theo-
ries of free speech that exclude some progressive constitutional commit-
ments. Those who would Harperoon the First Amendment by focusing
on the role free speech plays in democratic majoritarianism overlook the
crucial role free speech plays as a means of human development. “It is
unfathomable to think,” Tsesis declares, “the government could regulate
persons speaking to themselves in a bathroom, making mock gestures in
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a closet while getting dressed, reading the lines of a seditious play to a
mirror, singing aloud in the woods, and yet none of them contribute to
participatory democracy.”™ Those who would only gRoe the First
Amendment by emphasizing the vital role of self-expression to the hu-
man personality undervalue the contribution free speech makes to dem-
ocratic majoritarianism. Tsesis points out that the “self-fulfillment model
does not satisfactorily explain why free speech doctrine treats public def-
amation differently than the private variety, since in both types of defa-
mation the speaker might personally enjoy spreading untrue statements
about the object of his anger.”

Professor Tsesis does not Lochnerize or Hellerize the First
Amendment. Free Speech Constitutionalism does not discuss possible
connections between free speech and either the freedom of contract or
the right to bear arms, but Tsesis elsewhere makes clear that neither can
be derived as fundamental constitutional principles. He declares “sus-
pect ... the Court’s attempt to link an individual’s right to bear arms
with the Declaration of Independence.”” He thinks Lochrer analogous
to Dred Scott v. Sandford as “obvious examples of judicial manipulation
of the Constimition to suit the justices” political and economic
worldviews,” For these reasons, progressive theories of free speech
need not integrate the freedom of contract or the right to bear arms into
a broader constitutional vision.

Nevertheless, Tsesis has provided persons who do not share his pro-
gressive constitutional vision with a road map for constructing a First
Amendment more true to their constitutional faith. Integrating the free-
dom of contract and the right to bear arms into a broader free speech
theory is not difficult. Those who would Lochnerize and those who
would gRoe the First Amendment differ for the most part only over the
rights they believe are necessary for human development. Justice
McRevnolds thought such rights included the freedom of contract and
the freedom of speech. Justice Douglas thought such rights included the
right to intimate relationships and the freedom of speech. A libertarian
might think such rights include the freedom of contract, the right to inti-
mate relationships, and the freedom of speech.® Those who would
Hellenize and those who would Harperoon the First Amendment differ
primarily over what rights they believe are necessary for a participatory
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democracy to flourish. Pro-gun advocates believe the right to bear arms
turthers participatory democracy.® Anti-gun advocates do not.”

More generally, Professor Tsesis has provided a major challenge to
the dominant mode of constructing a constitutional theory of free
speech, Such classical free speech theorists as Alexander Meiklejohn and
Thomas Emerson began by exploring values free speech served and then
constructed free speech doctrine to serve those values.™ Free Speech
Constitutionalism begins from a better place. Professor Tsesis asks what
values the broader constitutional order serves and then constructs free
speech doctrine to serve those values. Progressives and non-progressives
who do not share Tsesis’s interpretation of the Declaration of
Independence may nevertheless rely heavily on his method when devel-
oping theories of free speech that better integrated what they believe are
the most fundamental constitutional rights and norms.

III. THE FIRST AMENDMENT AS A PARTLY AUTONOMOUS
CONSTITUTIONAL NORM

Free speech is not a constitutional island, but neither are constitu-
tional visions undifferentiated land masses in which all provisions fit
seamlessly with each other. Constitutions are disharmonic, containing
provisions and strands that ¢lash as often as they complement.® Speech
rights in disharmonic constitutions simultaneously promote and obstruct
various regime purposes. Sometimes, speech clauses contribute to a par-
ticular constitutional vision. At other times, free speech is the means by
which alternative constitutional visions are kept open. Even if at the pre-
sent time we choose to Harperoon, gRoe, and Brown the First Amend-
ment, the constitutional protections for free speech keep open the possi-
bility that at a later date we may Lochnerize and Hellerize the First
Amendment.

Americans have consistently integrated free speech rights into the
broader constitutional themes of the day.® Conservative libertarians dur-
ing the late nineteenth century integrated the freedom of speech and the
freedom of contract, New Deal and Great Society liberals integrated the
freedom of speech and the right to vote. Post-Great Society liberals
maintain that free speech rights are an aspect of the broader constitu-
tional principles that justified constitutional rights to abortion and an an-
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ti-subordination interpretation of Brown. Many contemporary oppo-
nents of gun control laws derive their broad interpretation of the Second
Amendment from the same principles they believe support free speech
rights.

Proponents of broad free speech rights before the late nineteenth
century similarly tied free speech rights to broader constitutional themes.
In defending John Peter Zenger, Alexander Hamilton emphasized the
close connection between free speech and jury trials.” The Virginia and
Kentucky Resolutions weaved together free speech rights and the com-
pact theory of the constitution.” James Madison’s “Report on the
Virginia Resolutions” noted how the American commitment to popular
sovercignty entailed a different understanding of free speech than the
English commitment to Parliamentary sovereignty.** Abolitionists closely
tied free speech rights to their anti-slavery commitments.” The motto of
the Free Soil party was “Free Soil, Free Speech, Free Labor, Free
Men.”*® Michael Kent Curtis details how these connections between
speech rights and anti-slavery structured the post-Civil War
Amendments.”

Other strands of free speech thinking and doctrine are largely inde-
pendent of broader constitutional themes. From Tunis Workman to
Thomas Emerson, scholars have produced major tomes devoted exclu-
sively to free speech problems.” Emerson’s The System of Freedom of
Expression is devoted entirely to role free speech plays in a constitution-
al democracy, and not to any broader constitutional vision.*' Although he
played an active role in the fight to constitutionalize a right to birth con-
trol,”” Emerson’s writings on free speech do not connect Griswold v.
Connecticut” and the First Amendment.* First Amendment rights in the
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United States have a different development trajectory than other consti-
tutional rights: during major wars for example, Americans have typically
become more committed to racial equality® and less committed to free
speech.® First Amendment doctrines developed in one era are routinely
applied in different eras despite changing constitutional commitments:
civil libertarians who came of age defending the free speech rights of
progressives typically opposed hate speech codes that restricted racist
and sexist speech.”

New York Times Co. v. Sullivan® highlights the partial autonomy of
the First Amendment. The judicial decision in that case cannot be under-
stood independently from the struggle for racial equality. As Michael
Klarman notes, “[d]uring the 1950s and 1960s, free speech became inter-
twined in popular and legal consciousness with another substantive cause
that was beginning to prosper—that of the civil rights movement.”® A
fair case can be made that the Supreme Court would have looked more
sympathetically on Martin Luther King’s defamation suit against an Ala-
bama newspaper than the justices actually did when deciding L.B.
Sullivan’s defamation suit against the New York Times. Nevertheless,
when resolving Sullivan, the Justices did not rely on strict scrutiny, the
standard being developed for cases explicitly concerned with racial
equality. Instead, the justices turned to the “actual malice” standard that
the distinguished judge and constitutional treatise author Thomas Cooley
had developed for libel cases during the late nineteenth century.”” By
treating Sullivan as a free speech case that raised no racial issues, the ju-
dicial majority set in motion a series of legal developments that saw Sul-
livan have a substantial impact on the constitutional law of defamation
while having no impact of other efforts to hinder the civil rights move-
ment. Thus, when courts in the twenty-first century determine the consti-
tutional status of racist speech, they similarly turn to a set of standards
developed in a series of free speech cases having nothing to do with race
than a set of standards developed in race cases having nothing to do with
free speech. Put differently, while we cannot tell the history of either ra-
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cial equality or free speech without mention of the other, both racial
equality and free speech have distinctive and partly autonomous devel-
opmental paths.™

The partial autonomy of the First Amendment reflects the distinc-
tive role free speech plays in American constitutionalism. The constitu-
tional visions underlying Lochner, Brown, Roe, Harper, Heller and other
constitutional decisions are not as etched in constitutional stone as is a
single-executive or, better yet, state equality in the Senate. The latter are
part of “the constitutional of settlement™ that cannot be changed with-
out a constitutional amendment (if even that) in the case of state equality
in the Senate, The former are part of “the constitution of conversation,””
interpretive choices that Americans are free to revise in light of changed
and perhaps better constitutional commitments. These conversations
about the fundamental constitutional norms that should guide the proper
interpretation of the First Amendment do not take place in an entirely
neutral marketplace of constitutional ideas. A constitutional regime that
is committed to the freedom of contract and the right to an abortion, but
not an anti-subordination understanding of equality or the right to bear
arms will Lochnerize and gReoe the First Amendment, but not
Harperoon, Hellerize, or Brown free speech, The resulting constitutional
choices will privilege practices that reinforce existing constitutional
commitments while placing new obstacles to achieving alternative consti-
tutional visions. Given that all ideclogical schemes are “mobilizations of
bias,”™ such privileging is inevitable. Nevertheless, free speech also
stands for the principle that government may not entrench a particular
constitutional vision, that the First Amendment must always be inter-
preted as providing dissenters from the dominant regime commitments
with a fair, if imperfect, opportunity to persuade others to adopt an al-
ternative constitutional vision. Even if we prefer to adopt Tsesis's theory
of free speech that privileges commitments to democratic majoritarian-
ism, personal development and antisubordination, the First Amendment
reminds us that we must nevertheless permit some speech that risks anti-
democratic outcomes, hinders personal development, and silences some
speakers, Tf, after all, progressives are committed to free speech, that
commitment entails a confidence that on a not totally slanted market-
place of ideas, the progressive vision that Harperoons, gRoes, and
Browns the constitution and First Amendment will be more persuasive

71, Onc might note that war has been cspecially good tor racial equality, but not so good tor tree
speech,

72.  Sanford V. Levinson, What are We (o Do About Dysfunction? Reflections on Struciural Con-
stitutional Change and the Irrelevance of Clever Lawyering, 94 BOSron UL REv, 1127, 1136 (2014),

73, it

74, See E.E. SCHATISCHNEIDER, THE SEMI-SOVEREIGN PHEOPLE: A REALISTS VIEW OF
DEMOCRACY IN AMERICA 69 (1960).
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than a conservative vision that Lochnerizes and Hellerizes the constitu-
tion and First Amendment.”

75, See Graber, supra note 24, at 383-89.



