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On 26 January 2015, the European Commission requested ICLEGto considerthe issue of digitalisa-
tion of company law and two members, Vanessa Knapp and Jesper Lau Hansen, were charged with
producing a response on behalf of the Group. After consultation within the Group, thisreportre-
flects the advice of ICLEG to the European Commission as to matters that ICLEG believe meritfur-
therconsideration.

The report begins with some general observations on whetherthere isaneed fordigitalisationin
the company law area, what the currentissuesare, the currentsituation andinitiatives that have
already been taken, what might be achieved by EUinterventionintheseissues and some areas out-
side company law which are relevant to the issue. It then presents various recommendations relat-
ingto digitalisation.

Disclaimer: As this paper has been drafted by ICLEG, it solely reflects the views
of the Group. It should not in any way be interpreted as representing the views
of the European Commission. It should also be noted that the report purports to
present a range of ideas that can inspire the European Commission in its further
possible work on digitalisation of company law. We have not considered wheth-
er these ideas are politically feasible and the range of ideas, opinions and rec-
ommendations are not necessarily supported by each and every member of the
Group, althoughin general we believe that they are worthy of serious considera-
tion and further consultation with other interested parties. We generally believe
that it is important to prepare any legislative initiative by detailed consultation
with the affected parties, notably companies, investors and public authorities,
and we recommend that this be done to the greatest extent possible both on
the general principles and, once the general principles have been established, on
detailed proposals forany action.
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PART I. INTRODUCTION AND EXISTING PROVISIONS

1.

Introduction

1.1. This report looks at the issue of digitalisation in company law in the EU. By »digitalisation« we
mean the representation of communication in writing or sound by electronic means and the con-
cept thus concems electronic communication induding the transmission of information and the
storage of such communication electronically and electronic access and retrieval from such storage.
When we refer to company law, this includes the process by which a company is formed, the obli-
gations on a company to register certain information and publish it and certain corporate govern-
ance aspects, such as the ways in which companies and their shareholders communicate with each
other. By corporate governance we mean the structures by which the management of a company is
organised and the distribution of powers that this structure represents, which we see as aninher-
entand important part of national company law.

1.2. Although electronic communication predates digitalisation, which is most often thought of as
electronic computer language in binary codes, these earlier forms —telephone, telegraph, radio and
television broadcasts, and movie reels — are nowadays often substituted by digitalisation and are
hereincludedinthe term »electroniccommunication« for convenience.

1.3. Electronic communication has existed for some time, and the advent of the internet brought a
significant development, especially when it became accessible through a simple general mode
(World Wide Web, WWW). The internet now allows a wide variety of people to access, create,
share and store information easily.

1.4. There can be no doubt that digitalisation has changed not only how we communicate, for ex-
ample by email, text and social media rather than writing a paper letter, but also what we com-
municate. Electronic communication has made it easier for us to create and share information
quickly andinexpensively among a large number of people in different places. Thus, when conside r-
ing the possibilities that digitalisation offers, it is important not simply to see it as a change of how
we can communicate, exchanging paper with bytes, but also as a profound change of what we can
communicate aboutand what we can achieve.

What are the issues relating to digitalisation in company law?

2.1. Member states’ company law was written before the advent of digitalisation. The original re-
guirements relating to the formation of companies and providing updated information to business
registries were first formulated when this was done in hard copy form. Similarly, companies’ com-
munications with their shareholders and otherinterested stakeholders was done by providing phys-
ical paperand it was assumed that shareholders would meetin personto take decisions.

2.2. Now it is possible for companies to be formed online and for filing requirements to be met
online. Companies and shareholders can communicate electronically and decisions can be taken
electronically without physical presence being needed. However, in many cases, the relevant com-



pany law provisions need to be changed to allow this to happen. In recent years it has become
more usual for the shareholders of companies to come from a jurisdiction other than that of the
company and for companies to operate internationally so that they deal with more stakeholders
from different jurisdictions who have an interest in checking information on that company. This is a
benefidal development and can be seen as a positive consequence of the ambition within EU law to
create a borderless internal market. However, these cross border elements mean that the ability to
provide and access information about companies electronically and companies’ ability to take deci-
sions electronically has become more important. In an age when it is assumed that things can be
doneonline, itisimportantthat company law does notact as an impedimentto this.

2.3. The EU has already taken some steps to make use of digitalisation in company law. We set out
the main ways in which it has done this in point 5 below. Many member states have already taken
some steps to facilitate the use of electronic communications between companies and sharehold-
ers, not just for companies whose shares are admitted to trading on a regulated market but also for
smaller companies. They have also taken steps to allow some companies to be formed online, sub-
ject to various safeguards. The steps taken by different member states differ, so that in some
member states use of digitalisation is fairly fully enabled, whilstin others thatis not the case.

2.4. The result of the differences of approach to digitalisation is that companies in the EU, their
shareholders and those that deal with them are not always able to take full advantage of the bene-
fits of digitalisation. In some cases, where companies cannot provide information to business regis-
tries electronically it is more burdensome and costly for companies, it takes business registries
longer to deal with the information received and so to make it available to the public. It may also be
harder for a business registry and the public to find information about a company they are looking
forasitis harderto searchif itis notdigitally available.

2.5. For companies communicating with shareholders electronically or vice versa, it is easier and
less costly to communicate, because writing an electronic message is quidcker, correction of errors
easier, and distribution almost costless even to recipients that are many or far away. Use of digital
technology can also enable those who are shareholders in a company in another country to engage
more easily with that company through receipt of information and participate in decision making. It
can also make it easier for someone to set up a company in another country without a physical
presence in the relevant country and meet the filing obligations. It can also assist those dealing with
a company from another country to access information about that company.

Arethere problems that could be alleviated by EU intervention?

3.1. The different approaches adopted by different member states mean that there is no common
approach across the EU to enable persons to set up a company online, to use digital technology to
provide further information about the company or to enable companies to use digital technology to
communicate with shareholders or provide information to others. In Parts I, Il and IV we make var-
ious suggestions asto areas where EU intervention could be considered.

3.2. However, in considering any EU intervention there is a number of factors that must also be
considered. The principle of subsidiarity means that the EU may only intervene if it is able to act



more effectively than member states. The Protocol on the application of the principles of subsidiar-
ity and proportionality lays down three criteria aimed at establishing the desirability of intervention
at Europeanlevel:

e Doesthe action have transnational aspects thatcannot be resolved by member states?

e Would national action or an absence of action be contrary to the requirements of the
Treaty?

e Doesactionat Europeanlevel have clearadvantages?

3.3. This affects what the EU should do and, if it should take action, the way in which it does so.
There are various aspects of digitalisation. One area concerns a company’s ability to communicate
with its shareholders and others and to take decisions taking advantage of digitalisation. The other
area concerns the ability to form a company and provide further required information digitally to
the relevant business registry. For each area, there is a question as to which companies, if any,
should be the subject of any action and also what the extent of any action should be. This can range
from taking no action, to an enabling approach in certain areas, e.g. so member states are required
to allow companies to take certain actions, to a mandatory approach where member states must
require companies and/or regulators and/or others to take certain actions. In the possible solutions
set out below, we have made suggestions as to the approaches the Commission should consider.

3.4. There are obviously costs involved in requiring business registries to move to a system of full
digitalisation. There may also be costs for companies and shareholders in using digitalisation. We
do not have suffident evidence available to us about the relevant costs and benefits of the sugges-
tions we are making. The experience of member states that have moved to using digital technology
to a large extent will be very helpful in making an assessment of the costs, how long it takes to reap
the benefits of the initial investment and other benefits that may flow from use of digital technol o-
gy. We understand that some business registries believe that a move to digitalisation can lead to
better quality of filings, because the IT systems can help ensure that all necessary information is
provided and all documentation required is attached. They also believe that IT systems can lead to
more effident control by the authority, fewer queries/calls from the public, as IT systems can help
answer many questions connected to filings, and the release of manpower to do other work as the
IT systems can handle the more routine work. The results of the work being undertaken through
the Business Registries Interconnection System (BRIS) are not yet fully apparent and there may be
scope for business registries to cooperate furtherin sharing best practice.

3.5. In assessing what form any EU intervention might take, ICLEG believes it is important to recog-
nise that there are considerable differences between the general proficdency and level of engage-
ment with digitalisation of the individual member states, their authorities and citizens. Also, within
a member state, there can be significant differences between the ways in which different individ u-
als use digital technology. In some cases the EU can undertake work to determine what the true
current state of play is and to identify whether there are common problems throughout the EU
which can be dealt with by action at EU level. This action could then take the form of a Recommen-
dation or a Directive. At the same time, in parallel to legislative changes or, in some cases, instead,
we believe that there is also an important role for bringing groups of interested stakeholders to-



gether, for example companies, investors, those that provide services to them and national compa-
nies registries, to see how much could be achieved by private action initiatives, for example agree-
ing common standards and publicising best practice. Considering the complexities involved and
how rapidly technology changes, such bottom-up initiatives may prove helpful and may lay the
foundation forlater harmonisation efforts.

Are there areas outside company law which should also be consid-

ered?
4.1. The delineation of company law from other areas of law can vary among the jurisdictions of the
member states and other areas of law are often of great importance to companies and their stake-
holders even if not traditionally regarded as part of company law. In this report, we focus mainly on
the digitalisation of company law, but we would also like to point out related areas of law that we
think are relevantto the question of digitalisation and itsimpact on company law.

4.2. These areas are addressed in points 10 — 11 below and cover procedural law in respect of the
admissibility of electronic documents, money laundering, and insolvency law. Another relevant area
isdata protection law, whichisaddressedin point 23 below.

Existing provisions

The EU has already taken some steps to facilitate the use of digital technologies and electronic
communications in the company law area and these initiatives form the background to the further
initiatives that we propose in this report.

5.1. Shareholder Rights Directive (SRD)

This Directive 2007/36 establishes requirements in relation to the exercise of certain shareholder
rights attaching to voting shares of companies with a registered office in a member state with
shares admitted to trading on a regulated market situated or operating in a member state (publicly
traded companies). It sets out various measures to facilitate the use of electroniccommunications.

From the SRD we note:

e There is an obligation to make certain information available to shareholders on the com-
pany’s website;

e Member states must ensure that shareholders have the right to putitems on the agenda
of the general meeting and to table draft resolutions in writing which may be submitted
by post or electronic means;

e Member states must permit companies to offer shareholders any form of participation in
the general meeting by electronic means, including by real-time transmission of the gen-
eral meeting, real-time two-way communication enabling shareholders to address the
meeting from a remote location and a mechanism for casting votes before or during the
general meeting without the need to appoint a proxy who is physically present. In this lat-
ter case the use of electronic means may be made subject only to such requirements and
constraints as are necessary to ensure the identification of shareholders and the security



of the electronic communication and only to the extent that they are proportionate to
achieving those objectives. This is without prejudice to any legal rules which member
states have adopted or may adopt concerning the decision-making process within the
company for the introduction or implementation of any form of participation by electron-
ic means;

e Member states must permit shareholders to appoint a proxy and revoke an appointment
by electronic means and permit companies to accept the notification and revocation of
the appointment by electronic means and must ensure that every company offers at least
one effective method of notification and revocation by electronicmeans; and

e The company must publishvotingresultsonitsinternetsite.

The European Commission published a proposal to amend the SRD in 2014, which is still being ne-
gotiated. This includes a proposal that member states shall ensure that publicly traded companies
have the right to identify their shareholders, that intermediaries communicate information about
the identity of shareholders to the company, that intermediaries communicate information from
the company to shareholders without delay and transmit information from shareholders necessary
to exercise their rights to the company without delay and facilitate the exercise of shareholder
rights, including the right to participate and vote in shareholder me etings.

5.2. Transparency Directive as amended

This Directive 2004/109 as amended by Directive 2013/50 sets out transparency requirements in
relation to information about issuers whose securities are admitted to trading on a regulated mar-
ket. It contains information requirements for issuers and requires member states to allow issuers
the use of electronic means provided a decision is taken in general meeting and meets certain con-
ditions, including that the use of electronic means shall in no way depend on the location of the
seat or residence of the shareholder and shareholders must be contacted in writing to request their
consent for the use of electronic means for conveying information and, if they do not object within
a reasonable period of time, their consent shall be deemed given subject to their right to request,
at any time in the future, thatinformation be conveyed in writing.

Artide 4.7 of the amended Transparency Directive requires issuers to prepare the annual finandal
report required by the Transparency Directive in European Single Electronic Format (ESEF) with ef-
fect from 1 January 2020 provided the European Securities and Markets Authority (ESMA) has con-
ducted a cost benefit analysis. ESMA must develop draft regulatory technical standards to spedfy
the electronic reporting format, with due reference to current and future technological options. Be-
fore the adoption of the draft regulatory technical standards, ESMA must carry out an adequate as-
sessment of possible electronic reporting formats and conduct appropriate field tests. ESMA must
submit those draft regulatory technical standards to the Commission at the latest by 31 December
2016. Power is delegated to the Commission to adopt those regulatory technical standards. On 25
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September 2015 ESMA issued a consultation paper on the regulatory technical standards in the Eu-
ropean Single ElectronicFormat.'

5.3. Electronic filing of certain documents and interconnection of registries

Directive 2009/101 replaced and repealed the First Company Law Directive. The Directive states
that “Member states shall ensure that the filing by companies, as well as by other persons and bod-
ies required to make or assist in making notifications, of all documents and particulars which must
be disclosed pursuant to Article 2 is possible by electronic means”. These are the company’s consti-
tution, changes to the constitution, the complete text of the constitution as amended, details of
those authorised to represent the company in dealings with third parties and legal procee dings and
those who administer, supervise and control the company, the capital subscribed at least once a
year, accounting documents, changes to the registered office, whether the company is being
wound up, the appointment of a liquidator, termination of a liquidation and striking off of the com-
pany and any dedaration of nullity by the courts. Member states must ensure that certification of
electronic copies guarantees both the authenticity of origin and the integrity of their contents by at
least an advanced electronic signature. Electronic copies supplied are not certified as true copies
unless an applicant explicitly requests such a certification. Member states must prescribe that let-
ters and order forms, whether in paper form or any other medium, must contain certain infor-
mation, i.e. the registry where information is kept, the company number, the legal form of the
company, the registered office, if appropriate, that the company is being wound up and, if mention
is made of the company’s capital, the subscribed and paid up capital. Company websites must also
have thisinformation onthem.

The Directive, as amended by Directive 2012/17, amongst other things requires a Business Regis-
tries Interconnection System (BRIS) to be established. When the Directive is fully transposed, BRIS
will make it easy to access information on EU companies via the e-Justice or other national portals.
In addition, it will fadilitate electronic communication between registries in relation to cross-border
mergers and branches of companies registered in other member states. Commission Implementing
Regulation 2015/884° was adopted in June 2015. It sets technical spedifications and procedures for
the system of interconnection of business registries, security standards, data to be exchanged relat-
ing to branch disclosure notification and cross border merger notification. It also requires the sys-
tems to allow users to pay online by using widely used payment modalities such as credit and debit
cards. It also provides for harmonised criteria when running asearch.

! https://www.esma.europa.eu/databases-library/esma-library
2 http://eur-lex.europa.eu/legal-content/EN/TXT/HTML/?uri=CELEX:32015R0884 &from=EN
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5.4. Proposed Directive on single-member private limited liability companies
(SUP)

This proposed Directive3 on single-member private limited companies, if adopted, will require
member states to provide for an SUP to be registered online. Member states will need to then pro-
vide a template of the instruments of the constitution online and may only require certain limited
information to be provided foruse inthe template.

5.5. eIDAS Regulation

Directive 1999/93 on a Community framework for electronic signatures was designed to help the
proper functioning of the intemal market by ensuring the free movement of electronic signatures
and supporting services and products. The Directive is repealed by Regulation (EU) N°910/2014° on
electronic identification and trust services for electronic transactions in the internal market (elDAS
Regulation) adopted on 23 July 2014 which will provide a predictable regulatory environment to
enable secure and seamless electronic interactions between businesses, citizens and public authori-

ties. It ensures that people and businesses can use their own national electronic identification
schemes (elDs) to access public services in other EU countries where elDs are available and creates
an European intemal market for electronic trust services (eTS) by ensuring that they will work
across borders and have the same legal status as traditional paper based processes. Only by provid-
ing certainty on the legal validity of all these services, will businesses and citizens use the digital in-
teractions as their natural way of interaction. The Regulation is already in force but provisions on
trust services will apply as from 1 July 2016. Member states have been able to choose to apply the
provisions on the mutual recognition of notified elD means since 29 September 2015 and these
provisions will apply mandatorily as from 29 September2018.

5.6. Actions taken by member states already

As stated above, many member states have already taken steps to facilitate the use of electronic
communications between companies and shareholders, not just for companies whose shares are
admitted to trading on a regulated market but also for smaller companies. They have also taken
steps to allow certain companies to be formed online, subject to various safeguards. A number of
examples of such measures, based on information provided by members of our Group, are set out
inAnnexA.

Against this background, we explore in Parts Il, lll and IV where there is potential action for consid-
eration.

* Commission proposal COM(2014)212,9 April 2014. Arevised proposal was adopted atthe Council (Competitive-
ness)on 28 May 2015 http://www.consilium.europa.eu/en/press/press-releases/2015/05/28-29-compet-single-
member-private-companies/

* http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=uriserv%3A0J.L_.2014.257.01.0073.01.ENG
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PART Il. GENERAL PRINCIPLES

6.

General principles

6.1. This Part Il presents some general principles that should inform the approach to company law
and the question of digitalisation by legislators and publicauthorities.

6.2. Several expert groups working on behalf of the European Commission — the Reflection Group
on the Future of EU Company Law being the most recent —have observed that the different corpo-
rate govemance models (which are part of company law) in the different member states of the Un-
ion are not an impediment to the functioning of the internal market, but a treasure trove of oppor-
tunities developed over generations, tested by time and closely integrated with private law in the
individual member states. As it has been often stated there is no single model that fits all. To the
extent that digitalisation provides more efficient or costless ways to communicate or opens up new
ways of interaction between authorities, companies and their stakeholders, this should be made to
dovetail with existing corporate governance regimes respecting their peculiarities.

Recommendation 1: Digitalisation should respect and dovetail with existing corporate governance
regimes of the individualmember states.

6.3. The rapid development of technology and the resulting possibilities for digitalisation mean that
the law and the authorities administering the law should not favour any one technology, but should
remain technology neutral. The law should allow companies and others to decide for themselves
which technology they find suitable from time to time to satisfy the requirements of the law. Thus,
national legislation should only prescribe the intended functionalities of certain digitalisation
measures, but should not preferone technology overanother.

6.4. Where it is deemed necessary to describe functionalities or perhaps indicate certain technical
solutions to promote harmonisation, advantage should be taken of the possibility under articles
290 — 291 of the Treaty on the Functioning of the European Union to regulate these more technical
issues at level 2, which would make it easier to readdress them at any given time if circumstances
or the technological developmentso requires.

6.5. Where it is deemed necessary to indicate certain technical solutions to promote harmonisa-
tion, preference should be given to open-source technology and to avoid proprietary systems that
could entrench incumbent technologies and generally it is important to avoid measures that may
establish barriersto entry or otherwise reduce competition.

Recommendation 2: The law should at all times remain technology neutral and abstain from man-
dating or favouring any specific technology. When in the interest of harmonisation it is deemed nec-
essary to describe functionalities or technology, this should be done at level 2 according to Art. 290
— 291 TFEU, and preference should be given to open-source technology with due consideration to
maintaining competition as far as possible.

6.6. While there exists a plethora of different systems of company laws, induding different corpo-
rate governance systems, that the citizens of the Union can avail themselves of, the promise of the
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Union is to allow its citizens to enjoy the four fundamental freedoms enshrined in the founding
treaties: the freedom to work anywhere in the Union; the freedom to establish oneself anywhere in
the Union; the freedom to provide services across the Union; and the freedom to invest across the
Union.

6.7. All of these freedoms would be rendered obsolete if not protected against discrimination, di-
rect or indirect as the case may be. We observe that the protection against discrimination, so fun-
damental to the pursuit of the treaty freedoms, does not always require harmonisation of the laws
of the member states, but may just as often be achieved by member states accepting foreign ap-
proaches in their territory. Thus, the principle of mutual recognition that came to prominence with
the introduction of the Single Market by the end of 1992 has also contributed significantly to a
more efficient Union and in many cases is easier for member states to accept than detailed harmo-
nisation.

6.8.This development has also been promoted by the Court of Justice of the EU which, in its case
law, has emphasised the obligation of member states to remain proportionate in their require-
ments and to accept declarations and certificates from other member states as being on a par with
those of their own authorities and to cooperate with the authorities of other member states where
possible and not require citizens or companies to conform to national law and use national docu-
ments where the use of documents from other member states or cooperation with authorities of
other member states may achieve the same.

6.9. Among this extensive case law that covers many different areas of law, because whatis at issue
here is a general principle of primary EU law, one could point out as relevant to the area of compa-
ny law the Court’s decision of 6 June 1996 in case C-101/94, Commission v Italian Republic. In that
case, Italian law restricted dealing in securities to companies organised under Italian law, known as
societa di intermediazione mobiliare (SIM). The Italian Govemment did not dispute that this re-
quirement of national law was an impediment to dealers wishing to trade securities in Italy by use
of other forms of secondary establishment, but it maintained that this was justified by the societal
need to protect investors when trading securities and that the requirement of using an Italian SIM
was objectively justified because it was not possible to compare the conditions laid down by the
Italian legislation with those laid down by the other Member States. The Court accepted the need
for protection, but rejected the arguments of the Italian Government pointing out, inter alia, the
obligation of member states and their authorities to compare their own systems with that of other
member states to establish whether equivalent protection is available, and the possibility to coop-
erate with the authorities of the home member state. This decision was made at a time when digi-
talisation was less advanced and must surely apply even more today, where cooperation among au-
thorities and the provision of data deemed necessary for supervision can be transferred easily by
electronicmeans.

6.10. We believe that the principle of mutual recognition is an important and practical supplement
to de jure harmonisation. In some cases, for example when setting standards to ensure the in-
teroperability of messaging systems, it is justified to strive for harmonisation to achieve a level play-
ing field and avoid discrimination and to that end to use the Treaty’s instruments of recommend a-
tions, directives and regulations to achieve it. But the principle of subsidiarity and the principle of
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proportionality rest on the premise that not everything should be harmonised and that the Union
can thrive with diversity, which, at least at this point in the development of EU company law, is the
case inrespect of the different corporate governance systems adopted in member states.

6.11. That being so, it is important that the Commission remains vigilant in its task as the enforcer
and protector of the Treaty’s freedoms and ensures that the principle of mutual recognition is ob-
served by all member states and their authorities. It should not be acceptable for national compe-
tent authorities to require companies to provide certificates, documents or other information that
is already available from their home member state or to require them to conform to national re-
guirements if they have already observed equivalent standards at home, unless clearly, proportion-
ately and objectively justified by sodetal needs. To enable it to perform this important task, the
Commission should continue to make itself available for complaints from companies and their
stakeholders and consult with national competent authorities to ensure the observance of this im-
portant principle. The Commission might want to consider whether it would be helpful if national
competent authorities were required to have details of the principle of mutual recognition on their
website together with details of how to complain (for example through the SOLVIT network or by
notifying a complaint to the Commission (http://ec.europa.eu/atwork/applying-eu-
law/complaints_en.htm)) if a company or other person believes a requirement to provide certifi-
cates, documents or other information that is already available from their home member state or
to conform to national requirements when they have already observed equivalent standards at

home does notrespectthe principle of mutual recognition.

Recommendation 3: The Commission should consider taking action to remind member states of the
principle of mutual recognition and of the requirement to apply it wherever possible in the context
of cross-border activity and to the greatest extent possible in respect of the standards, protocols,
certificates, etc., applied by member states in respect of digitalisation of company law and th e tech-
nologies involved in that and respond to any violations of the principle in this area. The Commission
could also consider whether it would be helpful if national competent authorities were required to
have details of the principle of mutual recognition on their website together with details of how to
complain if a company or other person believes a requirement to provide certificates, documents or
other information that is already available from their home member state or to conform to national
requirements when they have already observed equivalent standards at home does not respect the
principle of mutualrecognition.

PART Ill. DIGITALISATION OF COMMUNICATIONS BETWEEN A COMPANY
AND THE STATE

Interaction between national systems

7.1. This Part lll concerns digitalisation in respect of the national competent authorities (NCAs) that
are engaged with company law, notably the national business registries. While each member state
should be entitled to maintain its system of company law and any corporate governance model in-
herent in it, member states should recognise that they form the building blocks of a greater Union
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and that in order for their citizens to enjoy the freedoms described in point 6.6 above the member
states must cooperate to remove unnecessary boundaries between them.

7.2. The Union cannot enjoy a coherent internal market, unless information flows freely within the
Union and it is possible for all its citizens to avail themselves of the possibilities of electronic com-
munication irrespective of national borders. For example, the Capital Markets Union envisaged by
the current Commission rests upon the assumption that an investor in any member state can safely
and easilyinvestinany company no matter its location within the Union.

7.3. Thus, it is important to ensure common interfaces so that different systems applied by national
authorities can interact. Just as the BRIS project envisages an integrated system of business regis-
tries across the Union, there would be a significant benefit for companies and those seeking infor-
mation about them if all other digitalisation systems operated by member states were compatible
with each other. It is important to note that not all information gathered by a member state should
be available to the public at large. There are justified concems of privacy that may restrict the
availability of information. But where information is available to the public of a member state, it
should be available to the public of the Union at large; free to access and available online.

7.4. The BRIS project concerns business registries and mostly applies to the information provided
according to Directive 2009/101. It is spedifically targeted — in line with the scope of Directive
2012/17 — to achieve EU-wide availability of information on limited liability companies which needs
to be mandatorily disclosed. However, member states may operate other registries of relevance to
companies, their stakeholders, investors or the public at large. There may be central and public re g-
istries that go beyond the requirements of Directive 2009/101 and other registries may be kept by
national competent authorities different from business registries because their legal basis is seen as
different from company law, e.g. because they concern financial market law. Such registries may
deal with major shareholdings or the filings made by insiders of publidy traded companies or con-
cern public takeover bids, etc. In a Union without borders for the flow of information available to all
its citizens, ideally, all national registries that are publicly available should be available for all
throughout the Union by online access. This may be a faraway goal and so it is important to build
upon the BRIS project and expand it to other areas more closely related to companies, irrespective
of whether the information has its basis in company law or not. To promote this pan-European co-
operation, the Commission should play a coordinating and active role.

Recommendation 4: The Commission should consider taking action so that all member states coop-
erate, with the assistance of the Commission, so that their national systems can interact across bor-
ders and to secure the pan-European interoperability and compatibility of their systems with similar
systems of other member states to achieve the overall goal of providing each citizen easy online ac-
cess to all public systems and all publicly stored relevant information across the Union, irrespective
of the location of the citizen and the information sought by that citizen. This could be done, for ex-
ample, by using the BRIS platform to interconnect registers, including those relating to insolvency,
disqualification of directors information and sole traders. As a first step, we suggest that all member
states be asked to identify where information dealing with major shareholdings, filings made by in-
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siders of publicly traded companies or concerning public takeover bids is kept and whether access to
this information could be made available through the BRIS project.

Online formation of a company

8.1. The proposal for an SUP, if adopted, will allow a single member company to be formed online
without the founder needing to be physical present before the national competence authority
(NCA) of the relevant member state.

8.2. We believe that it is generally possible to use technology to establish the identity of the found-
ers of a company online to a sufficient degree. We recognise that fraud will always be possible as
indeed it is with any existing non-electronic system and that the processes adopted need to be de-
signed to minimise this as faras possible.

8.3. Various member states already allow companies to be formed online and have various safe-
guards in place. We believe that member states should be free to maintain their traditional systems
connected with the formation of companies, e.g. the mandated use of notaries as part of the pro-
cess, but that they should integrate an online approach to such national systems and recognise
electronic forms of identification so that physical presence in the territory of the member state
where the companyisto be formed becomes unnecessary.

8.4. To provide a genuine possibility of online formation of a company, the member state must also
allow all the relevant requirements to be met digitally, induding the representation in electronic
form of all relevant documentation, e.g. confirmation of payment into an account designated to the
new company.

8.5. We believe that online formation of national companies will provide efficiency, ease and a re-
duction of costs for both the nationals of the individual member states seeking to establish new
companies in their own country and those from other member states seeking to use their treaty
rightto establishacompany abroad.

8.6. There would obviously be advantages if the systems used in member states for online creation
of companies were to followcommon standards, as discussed below.

8.7. The information required by NCAs to form different types of company varies. In some member
states, the NCA only allows certain companies to be formed online. It would be helpful to under-
stand why the NCA has adopted this approach and whether or not it relates to the type of infor-
mation needed to form the company and/or that where a particular form of company is not used
frequently it is harder to justify the cost of moving to online formation. Action by the Commission
should be preceded by consultation with the NCAs of member states to gather e xperience. Based
on this consultation, the Commission may decide which instrument of harmonisation is relevant. If
harmonisation is as a first step limited to limited liability companies subject to Directive 2009/101,
then harmonisation could be achieved by anamendment of that directive.
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Recommendation 5: The Commission should consider taking action so that the member states allow
online formation of all national companies formed under their laws and subject to registration in
their business registries and dispense with all requirements that necessitate the physical presence of
founders orothers in their territory.

8.8. Online formation of companies, particularly for those establishing a company in another me m-
ber state, would be greatly assisted if member states would provide a standard set of articles or
other constitutional document that would apply to a newly formed company unless changed by the
founders or shareholders, either on formation or at a later date. These should be made available
electronically via the relevant business registry. ldeally this would be the case for all types of com-
panies, especially the limited liability companies covered by Directive 2009/101. However, it may
be that there are particular reasons why a standard form of default artides or other constitutional
document is inappropriate for a particular type of company and, if so, it would be helpful for the
reasons for this to be explained and scrutinised. While there may, in time, be a case for setting cer-
tain minimum standards at EU level as to what the documents should cover or for requiring mem-
ber states to provide the set of articdes or other constitutional documents for certain companies
that would apply by default unless changed by the founders or shareholders, e.g. by amendment of
Directive 2009/101, at present we believe it is too early to require this and it would be sufficient to
rely on voluntary cooperation among member states to make these documents available, possibly
supported by a recommendation from the Commission. We suggest that, if a voluntary cooperation
approach is adopted, the documents should be made available electronically via the relevant busi-
nessregistry.

8.9. As the standard set of articles or other constitutional document for a particular company made
available by the member state (as referred to in paragraph 8.8) is likely to include certain specific
information, e.g. company name and registered seat, the business registry would have to allow for
online electronic communication of these details so that founders or shareholders may insert their
choices into the standard online. Subsequent changes of the standard articles would follow national
company law as to the way in which such changes must be approved. It should also be possible for
such changesto be notified online.

Recommendation 6: The Commission should consider encouraging member states to make availa-
ble electronically via the relevant business registry a standard set of articles or other constitutional
document applicable to each of the company forms that are recognised by national law and can be
registered in the national business registry. Founders should be able to use and adopt these online
and shareholders should be able, subsequently, to amend these online after complying with the rel-
evant national law requirements for making such changes.

8.10. A company may need to contact its national business registry from time to time to register
various new developments, for example, to file financial accounts, to register appointments or dis-
missals of directors, auditors, etc. As set out in point 5.3 above, member states are already required
to allow the electronic filing of certain prescribed documents under Directive 2009/101. The Di-
rective states that member states must ensure that the filing by companies and other persons and
bodies required to make or assist in making notifications is possible by electronic means. Our un-
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derstanding is that this provision is implemented differently in different member states. In some
member states, companies can file all documents and particulars which must be disdosed electron-
ically and other persons and bodies required to make or assist in making such disdosures are also
able to file all such documents electronically, effectively permitting companies to make all filings
electronically and on their own if they so prefer. In other member states, we understand that some
documents and particulars must be notarial deeds and that it is therefore necessary for a company
to involve a notary in some filings. The filing may need to be made by a notary or may, in practice,
be made by a notary. Whichever approach is adopted, we think it should be made easy for a com-
pany to be in a position to meet any filing requirements without having to be present before a no-
tary in a member state. If certain documents and particulars must be filed by someone other than a
company, it should be possible for the company to meet the relevant requirements eg to provide a
notarial deed, electronically without having to appear in person before a notary in the relevant
member state. NCAs may require companies to file information in addition to the documents and
particulars required by Article 2 of the Directive as well and are not currently required to allow this
information to be filed electronically. This might, for example, extend to details of mortgages or
charges of property. To minimise inconvenience and costs for the company and similarly to reduce
administrative work for the NCA, all filings which a company is required to make at an NCA (and not
just those required by Artide 2) should be capable of being made electronically if the company so
chooses. If any of these documents or particulars involve notarial deeds, again we think a company
should be able to meet the requirement to provide a notarial deed electronically without having to
appearin person before anotaryinthe relevant member state.

8.11. It is of course important that the NCA operates a system that can guarantee the identity of
the person making the filing on behalf of the company and establish that person’s authority to act
on behalf of the company.

8.12. Safeguards may include use of password or pin, etc. As a further safeguard, any such filing, for
example a filing to change the details of a director, should automatically trigger a notification by
the NCA to the company and, where the filing concerns physical persons, these persons, to give the
persons concerned notice of the change and time to confirm or otherwise respond to the change.
So, for example, if a change is made to the details of a director of a company an email could be sent
to a person nominated by the company to act on behalf of the company and to the director toin-
form them of the change that has been made. Consideration should also be given to the best way
to deal with a filing that has been made incorrectly or without the requisite authority, including in
cases of fraud. This could, for example, involve:

e the NCA having a process for the company and/or the physical person to correct the
change ifit has beeninappropriately made or

e for publication of the electronic registration to be delayed until either a confirmation has
been obtained or a time period for notifying that the change has been made incorrectly
has expired.

Some memberstates already operate theirbusiness registries in this way.
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8.13. There could be benefits in the NCAs of the member states sharing their experience of allowing
online filing of changes to required documents and the processes adopted to prevent, identify and
deal with any problems of online filing of changes. It might be possible to identify certain minimum
standards that all NCAs could adopt for such processes. It would be important to make sure that
the system users, both companies and those searching the information, have an opportunity toin-
put intoany proposals as to best practice.

Recommendation 7: The Commission should consider (i) how to ensure that companies can meet
the relevant filing requirements under Directive 2009/101 without having to be present physically in
a member state and (ii) taking action so that each member state allows their national companies to
make dll filings (not just those required by Article 2) with the national business registry electronically
(online) subject only to safeguards concerning identity, authority of the person acting on behalf of
the company and the integrity of the filing and that the requirements can be met without the com-
pany having to be physically present in the member state. The Commission should consider taking
action to see if there would be benefits in NCAs sharing the approach they adopt to dealing with the
potential problems of online filings and to see whether it would be possible to identify minimum
standards that all NCAs would adopt for such processes.

8.14. At present, where electronic copies of information recorded about a company by an NCA are
supplied under Directive 2009/101 they need not be certified as »true copies« unless the applicant
explicitly requests such a certification. We believe that now that electronic communication is used
so widely, applicants are likely to assume that electronic copies of such information will be »true
copies«. We suggest that this provision should be reconsidered.

Recommendation 8: The Commission should consider taking action so that where electronic copies
of information about a company are provided they are certified as »true copies« without an appli-
cantneeding to requestthis explicitly.

8.15. According to Directive 89/666 on branches, branches have to make certain filings with the
business registry of their host member state. Once the BRIS becomes fully operational, the Com-
mission should take action to change the directive to allow a company with a branch to make its fil-
ings with the business registry of the member state where the company is incorporated if it so
chooses, with the business registry then making that information available to the business registry
of the member state where the branch is established. A similar approach could then be adopted for
any changes to the information applicable to a branch. For such an approach to be workable, it will
be necessary to establish whether member states impose any additional requirements as to the in-
formation to be filed about a branch, beyond that required by Directive 89/666. This may be an op-
portunity to consider whether any such additional requirements are justified taking into account
the Court’s decision of 30 September 2003 in case C-167/01, Inspire Art Ltd.
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9.

Recommendation 9: The Commission should consider taking action to amend Directive 89/666 on
branches, once BRIS is fully operational, to allow for a company to make all filings relating to a
branch in another member state with the business registry of its home member state. The Commis-
sion should consider taking action to see if any requirements imposed on branches to file infor-
mation which are additionalto thoseimposed by the Directive are justified.

Single point delivery principle
9.1. The availability of information in digitalised systems enables easy, quick and low cost re trieval.
The member states and their national competent authorities (NCAs) should make full use of these
opportunities to make information to the public available for free or at a low cost and in a way that
can easily be accessed by both nationals and those from other member states. They should ensure
that their digitalised systems work among NCAs in a particular member state and between their
NCAs and NCAs of other member statesinthe area of company law.

9.2. It would also be desirable if a citizen or a company were only required to file information with
one NCA and when other NCAs require the same information, the information would be pushed au-
tomatically to those NCAs from the NCA in possession of the information. For this approach to
work, NCAs would need to identify what sorts of information have to be provided to more than one
NCA, e.g. changes to details of directors, disqualification of directors or restrictions imposed on di-
rectors, and arrange for filing of that information to be automatically transmitted to all NCAs who
need to receive it. This principle of single point delivery of information to public authorities within a
member state should also apply among member states.

9.3. As the delimitation between company law and finandal markets law, i.e. the regulation of pub-
lidy traded companies, is vague, the principle of single point delivery might also apply in respect of
information provided by the company, its officers and shareholders as a matter of financial markets
law.

9.4. We suggest that the NCAs of member states and any other bodies to which a company is re-
quired to provide information as a matter of company law or financial markets law (Relevant Bod-
ies) should consider whether it would be possible to create a system that would work in this way to
push information received by one NCA or other Relevant Body to all other NCAs or other Relevant
Body to which the information would otherwise need to be provided.

Recommendation 10: The Commission should consider taking action so that member states enable
their digitalised systems to interface and make retrieval of company law information between their
national NCAs and Relevant Bodies possible in such a way that a citizen or a company would only be
required to deliver information at a single point after which it would be provided automatically to all
other national NCAs and Relevant Bodies which also need that information from that entry point
without the citizen or company needing to take further action (single point delivery principle). This
principle should also apply among member states and apply to information required to be provided
under financial markets laws irrespective of the character of the entity receiving the company law or
financial markets law information mandated by law. At a later date, member states should consider
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10.

11.

whether it is possible to extend this to other requlatory authorities in the member state or another
member state, such as tax authorities.

Acceptability of electronic documents as evidence

10.1. If we are to move to a position where information is provided and accessed digitally, it is im-
portant that all courts and others who rely oninformation or use it will recognise the information in
digital form and treat it as admissible evidence for the purpose of court and other proceedings.
Many member states already accept information in digital form in some instances. Artide 46 of
Regulation No 910/2014 provides that “An electronic document shall not be denied legal effect and
admissibility as evidence in legal proceedings solely on the grounds thatitisin electronicform .

10.2 Regulation (EC) No 1393/2007° on the service in the member states of judidal and extrajudi-
cial documents in cvil or commercial matters (service of documents) applies to civil or commercial
matters where it is necessary to transmit judicial or extrajudicial documents for service from one
member state to another. Documents must be transmitted directly and as soon as possible be-
tween the agendes by any appropriate means of transmission, as long as they are legible and faith-
fulto the original.

10.3. It would be worth carrying out a systematic review of the position in practice and whether, in
practice, there are any difficulties in courts or other bodies accepting information in digital form as
having legal effect and as being admissible as evidence. If there are discovered to be significant dif-
ferences of approach, it would be worth consulting on whether it would be desirable to introduce
some minimum standards which all member states would accept as constituting acceptable evi-
denceincasesnot confined tolegal proceedings.

Recommendation 11: The Commission should consider taking action so that the status of the ac-
ceptability of electronic documents as evidence in practice in legal and other proceedings should be
reviewed and, if there are significant differences between the approach adopted by member states,
consideration is given to setting minimum standards which member states would accept as consti-
tuting acceptable evidence in cases not confined to legal proceedings.

Other areas with an impact on digitalisation

11.1. An area which has close links to the online formation of companies and the further infor-
mation to be provided to regulatory authorities is the regulation of money laundering. It is im-
portant that there should be appropriate provisions to prevent and combat money laundering. At
the same time, it is also important that individuals and companies are not prevented from taking
advantage of digitalisation to form companies and provide further information about them. Particu-
lar attention should be paid to reconcile these goals without compromising the effectiveness of an-
ti-money laundering measures.

> http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:32007R1393:EN:HTML
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11.2. Insolvency law is closely related to company law, although often ignored. It may be useful to
consider the position of liquidators/receivers who take over a company in distress and, in particular
whether in practice they are able to access company information which is held digitally so that they
can manage and resolve the company, and whether there are any difficulties in their being bound
by decisions and obligations entered into by digital means.

Recommendation 12: The Commission should consider taking action in areas that are of relevance
to company law to ensure that the benefits of digitalisation are not hampered by the traditional a p-
proach to these areas in other areas of law. It would be particularly helpful for the Commission to
consider the interaction with money laundering and insolvency law.

PART IV. ELECTRONIC COMMUNICATION BETWEEN A COMPANY AND ITS SHAREHOLD-
ERSAND OTHERSTAKEHOLDERS

12.

General principles

12.1. Using electronic communication and digitalisation in general can be very benefidal to compa-
nies and their shareholders and other stakeholders such as employees and creditors. It can facili-
tate communication and make company relevant information available quickly and at a lower cost.
The swift adoption and use of new technologies are often crucial determinants of highly effective
companies and can help to ensure vigorous and healthy competition. We believe that company
law, which regulates the relationship between a company and its shareholders and which may re-
quire companies to provide information to other stakeholders, should allow for such electronic
communicationamongthese private parties.

12.2. We therefore believe that member states should spedcifically allow all companies — whether
public or private, and whether publicly traded or not — and shareholders to use electronic commu-
nications to provide information or exercise rights if they wish, subject to certain safeguards that
ensure the identity of those communicating and the integrity of the communication itself. We also
believe that companies should be able to use digital technology to enter into contracts and execute
documents andto provide information to stakeholders.

12.3. We suggest that the Commission should consider taking action so that member states would
be required to ensure that all companies are allowed to provide information to shareholders and
other stakeholders by electronic means, all shareholders are allowed to provide information to
companies by electronic means and to exercise their rights as shareholders by electronic means.
We also suggest that the Commission should consider whether there are any provisions in national
laws which would prevent companies from using digital technologies to enter into contracts and or
execute documents and, if there are, should consider taking action so that companies are able, if
they wish, to enter into contracts and execute documents using digital technologies. We consider
below whether EU law, rather than national law, should set the more detailed requirements for a
particularcompany to decide whether or not to take advantage of this freedom.
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12.4. The difficulty involved in regulating company law springs from the fact that companies are so
very different within any one jurisdiction and even within seemingly identical company forms. The
sophistication and proficiency in the use of digitalisation and its possibilities vary considerably
among companies for many reasons. In some companies, the small number of shareholders may
enable a use of digitalisation that other companies with a larger group of shareholders cannot use
or alternatively may mean that the company sees no need to use digital technology to communi-
cate if the shareholders meet in person frequently in any case. Conversely, larger companies may
be better able to afford digitalisation technology that smaller companies cannot afford. Some com-
panies may attract investors familiar with digitalisation whereas other companies may have share-
holderswho find it difficult to use similar systems.

12.5. Many member states have already adopted provisions in their law that take account of such
differences and also set differing requirements that companies and shareholders must observe if
they want to use digital technologies. These can relate, for example, to the number of shareholders
who must vote in favour of the use of digital technology and also the treatment of shareholders
who do not wish to use digital technology themselves even if it has been decided that the company
should be able to make use of digital technologyforshareholders who do wish to use it.

12.6. The EU and member states should take care to strike an appropriate balance so as not to
force digitalisation on companies that are ill-suited to handle digitalisation or that do not wish to
use it whilst at the same time not preventing companies from using all the most modern possibili-
ties that technology offers if they are so inclined. Member states should draft legislation to allow
companies to use digitalisation in a technology neutral way, see recommendation no. 2, and allow
individual companies to apply whichever technology they deem suitable and agreeable to their
shareholders.

Recommendation 13: The Commission should consider taking action so that member states are
generally required to allow companies to decide for themselves according to their national corpo-
rate govemance system whether, to which extent and how to apply digitalisation in their internal
affairs and in communication and other interaction between the companies and their various stake-
holders, with member states limiting their involvement to safeguard the interest of affected stake-
holders such as minority shareholders, employees and creditors. The Commission should also con-
sider taking action to determine whether there are any provisions in national laws which would pre-
vent companies from using digital technologies to enter into contracts or execute documents and, if
so, should consider taking action so that member states are generally required to allow companies
to usedigital technologies to enterinto contracts and execute documents if they wish to do so.

Recommendation 14: The Commission should consider taking action so that member states should
only make requirements in respect of companies’ choice of technology if the requirements imposed
are necessary and proportionate to ensure that shareholders and those acting on their behalf can be
identified and to safeguard the integrity of the communication. Companies should be allowed to
make use of any technology, domestic or foreign, without prior consent from p ublic authorities if
they assume the responsibility of safeguarding requirements in law or administrative practice per-
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13.

taining to the identity of the parties involved in the communication and the integrity of the commu-
nication itself.

Electronic communication

13.1. Member states should ensure that it is possible to use electronic communication, at least in the fol-

lowing areas:

14.

i.  any notice of a meeting of shareholders or of a class of shareholders;

ii. any form to appoint a proxy or representative to attend a meeting or otherwise exercise
the shareholder’srights orrevoke theirappointment;

iii.  voting (both to adopt a resolution and, where this is done other than by resolution, to ap-
pointa candidate as a director);

iv.  ashareholder’s right to add an item to the agenda of a meeting or add a resolution to be
put at a meetingorto ask a question ata meeting;

v. ashareholder’srightto participate ata meeting;

vi.  the passingof a resolution otherthan at a meeting, forexample by awritten resolution;
vii.  theright (ifany) toreceive notification of the results of ameeting;
viii.  anyrightto receive the company’s accounts, annual report or otherfinancial information;

ix.  any information provided by the company relating to the exercise of rights by a share-
holder, forexample to convert a share into a different class of share;

X.  any exercise of rights by a shareholder by giving notice to the company or to a regulatory
authority in relation to the company, for example to call for someone to be appointed to
investigatethe company’s affairs;

Xi.  to communicate a takeover offer to the shareholders of the offeree company and for the
offeree company to communicate to shareholders, employees and any other interested
partiesinconnection with that takeover offer.

13.2. We believe that a company’s decision whether or not to use digital technology for communi-
cations with shareholders should be a matter for national law so that it is made according to the
corporate governance system applicable to the company and with the majority and safeguards
deemed necessary by thatlegal system.

Recommendation 15: The Commission should consider taking action so that member states ensure
that their company law does not prevent any company from using electronic communication with its
shareholders for all aspects of company law that involve providing information or exercising rights.
In particular, member states should ensure it is possible to use electronic communication at least for
the areas set out in point 13.1. The way in which the company would decide to take advantage of
this freedom should be made in accordance with the national corporate governance system as de-
cided by nationallaw.

Identification of impediments and best practices

14.1. Many publicly traded companies already make considerable use of electronic communication
to provide information to shareholders and allow shareholders to exercise rights and participate in
meetings. In some member states in practice there are doubts about the use of digital technologies,
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15.

for example, to allow shareholders to attend a meeting and vote if they are not presentin person
and what the position would be if the technology were to fail. Concerns may relate to whether a
vote would be counted as valid if one or more shareholders were unable to use the voting system
or whether a resolution passed at a meeting would be valid if arrangements for shareholders to
participate electronically at the meeting were to fail in some way. Also, it would be helpful to con-
sider whether rules are needed to deal with a situation where it is alleged that a person who is not
entitled tovote has done so electronically.

14.2. Some member states may already have considered such potential difficulties and come up
with solutions. Generally, we believe that solutions can be found to a wide extent by analogy to es-
tablished outcomes from the pre-digitalised past, e.g. the failure of an electronic link that prevents
some shareholders from casting their votes at an AGM may be likened to a mail delivery failure
whereby proxy votes are delivered too late, whereas other problems may be more specific to digi-
talisation and will require special solutions.

14.3. It would be helpful to ask interested companies and shareholders to provide information
about the extent to which, in practice, they are not able to make use of digital technology in rela-
tion to a company and whether there are steps that could be taken to facilitate better use of the
technologies available. There may be common concerns which could be dealt with either by agree-
ing good practice or by changing existing legal requirements.

Recommendation 16: The Commission should consider taking action so that member states consid-
er whether, in practice, there are impediments in company law or in practice to the use of digital
technologies, inform the Commission of the impediments they have identified and the Commission
should consider what steps could be taken to ameliorate these impediments.

14.4. Because technology changes so quickly, it may be difficult for companies and shareholders to
keep pace with the possibilities offered by technology. If the law is facilitative so companies and
shareholders can choose to use technology if they wish, there may still be differences between
companies and shareholders as to the use of technologies because they are unaware of the possi-
bilities or are concerned by potential problems that may be associated with the use of a technol o-
gy. There could be a role for companies and/or shareholders, with the assistance of those who have
experience of using the relevant technologies, to set up groups to look at the use of technology,
how to manage the risks of problems with it and to share best practice as to its use with otherin-
terested parties.

Recommendation 17: The Commission should consider taking action so that at least publicly traded
companies, shareholders and those involved in providing services to them establish groups to identi-
fy best practice for the use of technology to facilitate meetings and other shareholder communica-
tions, and communicate it to other companies and shareholders.

A company’s designated homepage

15.1. Many companies have a webpage that by its appearance, design and contentis understood by
the public as the main web-presence of that company homepage and for that reason referred to as
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its nhomepage«. Companies may use their homepage to make information available for sharehol d-
ers, other stakeholders or the public at large. Information on homepages can be freely accessible or
access can be restricted to require a password or pin.

15.2. The differences between companies in respect of size, use of technology etc. and the purpos-
es for which they are used, mean that we do not think it is appropriate to suggest that all compa-
nies should be required to have a homepage. In some cases, companies that are members of a
group may not have their own separate homepage. For companies that do not see a need to have a
homepage on the internet, we think the cost of requiring them to have a homepage is unlikely to
be justified. However, the many companies that do have a homepage should be able to avail them-
selves of it to the greatest extent possible, especially to avoid the considerable costs connected
with publishingin traditional media, e.g. newspapers.

15.3. Although many companies apply a URL that replicates its company name fully or in part, the
increased competition for URLs and the many available top level domains in use can make it diffi-
cult to ascertain what the URL may be for a particular company’s homepage. Also, many companies
apply multiple webpages that each may resemble a homepage. Consequently, it may be difficult to
determine which homepage is the relevant homepage for any given company. This is problematic if
we are to allow companies to use their homepage as alegal tool to provide material or mandated
information toits stakeholders orthe publicatlarge.

15.4. The BRIS project aims to enhance the efficiency of national business registries. The national
business registries should help transparency by allowing national companies and branches of a
company to register their homepage as their designated homepage among the available company
details required by Directive 2009/101, whereby users of BRIS will be informed of the designated
homepage from any point of use within the Union. The homepage designated by a company does
not have to be the webpage that may otherwise be used by the company in its communication with
the public, as this can change over time and may indude multiple different webpages at any given
time. Although branches are part of a company and not a legal person in their own right, branches
should in this respect be treated as companies and provided the option to register a designated
homepage of their own, which would include the company details of the main company. The option
for companies and branches to register a designated homepage should be made available by
amendmenttothe said directive.

15.5. While it should be an option for a company to register its homepage at the national business
registry, in order to obtain clarity each company should only be allowed to register one designated
homepage each as listing all webpages in current use by a company may reduce transparency, and
the designated homepage should provide clear information about the specific company that it re p-
resents, e.g. by reference to the legal entity identification number assigned to the company in the
national business registry.

15.6. Since the purpose of a designated homepage is to use it as a legal tool available to the com-
pany, notably for disdosure of company details (in addition to disclosure via the relevant business
registry, see paragraph 15.7), it is sufficient that the designated homepage clearly identifies the
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company and either provides the information required by Directive 2009/101 or provides a link to
the business registry.

15.7. Once a company has registered a designated homepage with the national business registry, it
should be able to use that designated homepage to provide information that is mandated by law
(whether national law or EU law). However, the operation of the national business registry has pri-
ority over the designated homepage and a company would still be required to continue to make fil-
ings with the business registry irrespective of whether it has a designated homepage. Thus, the
practical use of a designated homepage will mostly be to substitute more costly forms of publica-
tion which would otherwise be required by national law or EU law, such as a requirement to print
an advertisement, to make a declaration or notice in a newspaper or forward it by ordinary or regis-
tered mail. We explore the possibility of having the designated homepage of a company display the
same standard information as the business registry in a standard format in point 15.10 et seq. be-
low.

15.8. It would be worth considering whether there should be an obligation for certain companies
with a homepage to register it as a designated homepage and, if so, whether this should apply to all
companiesoronlyto publicly traded companies.

15.9. The position of companies which are members of a group will also need to be considered, e.g.
whether the parent company of a group should be obliged to designate a homepage with infor-
mation about itself and the group. The ultimate parent of a group of companies may have many
members of its group and it may be too burdensome to require a parent company that has a
homepage to indude details of all its group members on its homepage, whereas a mere overview
or graphic representation may be sufficient. This should be explored by the Commission in the con-
text of a wider analysis of company group law and we refer to the separate report being prepared
by our Group on these issues.

Recommendation 18: The Commission should consider taking action by amendment of Directive
2009/101 so that member states must allow any company or branch registered with a national
business registry in that member state that has a homepage on the intemet, if it so chooses, to have
its homepage registered in that national business registry along with its other publicly available in-
formation (designated homepage). The Commission could also consider whether there should be
any obligation for some or all companies with a homepage to register it as their designated homep-
age in their national business registry.

15.10. Some national business registries charge those using the registry to access some of the in-
formation about a company on the registry. It can be difficult for someone unfamiliar with a na-
tional business registry in their own country or another member state to access information about
a company through the business registry. This should improve as the BRIS project becomes fully
operational. One of the purposes of requiring certain information relating to a company to be regis-
tered at a national business registry is to allow public access to it. Where a company has a desig-
nated homepage, we think it would be helpful to require certain basic standard information about
that company to be set out on the website in a standard form, so that anyone interested in that
company could access that information easily and without cost. This requirement would apply only
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17.

to companies that have a designated homepage (and would not require companies to set up a
homepage). The information required to be set out on the website for companies with a designated
homepage would be inaddition to the information filed with the registry.

15.11. The information to be set out on the website could include the information available at the
national business registry, such as company’s full name and registered number, where it is regis-
tered, its registered office, the names of the directors, who is authorised to enter into agreements
on behalf of the company and to represent itin legal proceedings, the company’s most recent ac-
counts or if it is not required to prepare accounts, that fact, and whether the company is subject to
insolvency or winding up or similar proceedings. We believe that this information should be avail a-
ble on the website in a standard format in addition to being available via the national business reg-
istry and the e-justice portal sothatitis readily available for free to someone using that website.

15.12. As the purpose would be to provide the public easy and costless access to the information
that is available at the national business registry, the company could altematively provide some or
all of this information by an internet link to the registry provided the information is available there
free of charge. A company would be free to choose whether to provide information on its own
website, where ithas one, orwhetherto provideitviaa link to the national business registry.

Recommendation 19: The Commission should consider taking action so that member states require
any company which has a designated homepage to make certain minimum information about itself
readily available on its designated homepage, free of charge, to anyone in a standard format.

Use of an email address

Where a company has decided to use electronic communications for providing information to
shareholders and to receive information from shareholders it would be worth considering whether
there should be a requirement for the company, at least if it is a publicly traded company, to be re-
quired to provide an email address or some other electronic address which it would be required to
make public along with the information provided according to Directive 2009/101, including on its
designated homepage if it has one, as the email address or other electronic method to be used by
shareholders to contact the company or provide information to it. The company should be allowed
to change this address or other method from time to time subject to makingthat public.

Recommendation 20: The Commission should consider whether member states should require com-
panies that have decided to use electronic communications for providing information to sharehold-
ers and to receive information from shareholders — or some companies, such as those that are pub-
licly traded — to provide an email address or some other electronic address under Directive
2009/101 to the public and on its designated homepage if it has one, which it could change from
time to time.

Electronic communication - individual opt-in

17.1. Shareholders of the same company may have different views about the desirability of com-
municating with the company electronically. Even in cases where a company has not obtained
shareholder approval to communicate electronically with shareholders generally, the company

29




18.

should be able to enter into an agreement with an individual shareholder as to how they will com-
municate. However, if a company is willing to communicate electronically with some shareholders
it is important that all shareholders are treated equally. So the company must be willing to make
the same facilities available to other shareholders in the same position and any differential treat-
ment must be justified by objective reasons, for example rights or obligations connected to the
shares or a particularclass of shares.

17.2. A decision by the company to enter into such individual agreements should be subject to the
relevant corporate governance requirements applicable in national law and shareholders should be
able to change their decision at any time by giving notice to the company using the form of com-
munication thatthey have agreed.

Recommendation 21: The Commission should consider taking action so that member states ensure
that, even if a general decision to use digital technology for communication or exercise of rights has
not been taken by a company, each company should be able to agree with one or more individual
shareholders that each of them will communicate with the other by electronic means, for example
by use of email or the internet. The decision necessary by the company and the shareholder should
be made according to the national corporate governance system and decided by national law. If
such an agreement is made, the same possibility must be available to all shareholders in the same
position on a non-discriminatory basis. Every shareholder should be able to change their decision as
to how they want the company to communicate with them at any time by giving notice in accord-
ance with the agreed mode of communication.

Electronic communication - individual opt-out

18.1. Member states should allow a company to decide to use electronic communications general-
ly, but also allow an individual shareholder to elect to receive information in traditional form (hard
copy, paper). There can be many reasons for this and even for a single shareholder it may be con-
venient to apply digitalisation in some cases, e.g. using electronic communication, while requiring
hard copies in others, e.g. the financial accounts of the company. On the one hand, where a choice
of digitalisation has been made, it may be disruptive, inconvenient and expensive for the company
to provide hard copies. On the other hand, modern technology may allow for easy, quick and inex-
pensive printing. It may actually help the advance of digitalisation if shareholders are confident that
they will have accessto traditional means of communication.

18.2. If this approach is chosen in national law, i.e. that an individual shareholder can choose to use
hard copy, there is a question as to whether the individual should have to make an election for all
matters or can choose to receive specified information only, and which individuals can choose to
receive hard copies: should this be all shareholders at any time and from time to time or should it
only be those shareholders who did not vote in favour of using digital technology? On balance, we
think this should be a matter for national law to determine although it might be helpful to consult
on whether shareholders in publicly traded companies believe there should be a common mini-
mum standard to protect shareholders who wish to receive hard copies as is currently the position
under the Transparency Directive, which could merit EU harmonisation for these companies. It
would also be advisable to consider, at least for publicly traded companies, when information will
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be deemed to have been provided by the company to its shareholders in cases where it providesin-
formation both digitally and in hard copy form, for example, should it be when the information is
provided digitally provided hard copies are senton the same day?

18.3. Member states should also consider whether a company should be able to recover the cost of
providing hard copies to a shareholder entitled to receive them in such cases. If so, the company
should be limited to recovering costs which are proportionate and do not exceed the costs in-
curred.

Recommendation 22: The Commission should consider taking action so that member states must al-
low all companies to decide that they will communicate digitally with shareholders generally but on
the basis that any shareholder, or any shareholder who did not vote in favour of the decision, may
require company information to be provided in hard copy. If a company is allowed to reclaim the
cost of providing hard copies this should be limited to costs which are proportionate and do not ex-
ceed the costs incurred. The Commission should consider whether it would be helpful to provide a
standard rule for a shareholder’s right to receive hard copies, whether this should apply to all com-
panies or only some companies, and for when information will be treated as having been provided,
at least forpublicly traded companies.

Electronic communication - for all shareholders from formation

19.1. A company may want to interact with all its shareholders only by electronic means to obtain
the savings and increased efficiency connected with digitalisation. This will often be welcomed by
shareholders. Thus, adecisiontoapply full digitalisation may be uncontroversial.

19.2. However, a distinction should be made between the cases where the decision to rely entirely
on digitalisation is made when a company is established and where the decision is made later. In
the first situation, the dedsion is effectively made by the founder(s) of the company and whoever
decides to invest in the company will know about its use of digitalisation for all shareholders and
their decision to invest must be seen as an acceptance of these conditions. The situation is different
where the decision is made at a later point as it may represent a substantial change for the compa-
ny’s shareholders or some of them who may not have expected this development and who may
finditdifficultto adjust to digitalisation.

19.3. Consequently, while there are no interests at risk where the decision is made when the com-
pany is created and as such member states should generally allow this possibility, consideration has
to be made to protect existing shareholders in the latter case who may not want to be forced to
use only digital communication. Thisis dealt with below in point 20.

19.4. As there appear not to be any reservations to the prindple that a company should be able to
choose full digitalisation from its formation, this right should be safeguarded by a directive depend-
ing on the company forms that should be available, e.g. by a new directive on formation of compa-
nies, by amendment of Directive 2009/101 on the formation of limited liability companies or
amendment of the SRD on publicly traded companies.
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Recommendation 23: The Commission should consider taking action to obtain harmonisation by a
directive so that member states must allow a company to be established according to its laws on
the basis that the company will rely on full digitalisation in its relationship with its shareholders.

Electronic communication - for all shareholders in existing compa-
nies
20.1. In point 18 above, we explored the possibility for a company to introduce electronic commu-
nication whilst offering individual shareholders the opportunity to opt-out of such an arrangement.

Here we explore the case where an existing company wishes to move to rely entirely on digitalisa-
tionfor all shareholders.

20.2. There are obvious benefits of electronic communication as it allows extensive communication
at low or no costs. Thus, the introduction of electronic communication may serve to strengthen the
exchange of information between a company and its shareholders and help shareholder engage-
ment with the company and its management. However, some shareholders may find electronic
communication difficult or unsafe. Itis not unusual for company law to allow for solutions that go
against the interest of a small minority of shareholders or substantially change their circumstances.
The national company laws of the member states will already include provisions that allow for cer-
tain onerous decisions to be made by requiring a qualified majority. In some cases this may be sup-
plemented by additional protection, for example a right for dissenting shareholders to exit the
company by selling their shares to the company at a fair price or the right to receive hard copies of
information if the shareholder so requests. Similar rules of national law should be made applicable
for a company that wishes to move to full electronic communication with all its shareholders and
that decision is supported by a majority of its shareholders. Generally, member states should be al-
lowed to keep national rules on how the decision is to be made, e.g. by qualified majority, but
member states should ensure that such a decision to introduce full digitalisation is available to all
companies, and all member states should be required to allow such decisions.

20.3. In respect of publidy traded companies, it could be argued that the decision by shareholders
to adopt a full regime of electronic communication should be subject to harmonisation so that the
same majority to vote in favour of this would apply in every member state. This would ensure that
investors across the Union are treated equally when taking advantage of the benefits of the Capital
Markets Union. However, at this point in the development of company law generally the majority
needed for shareholders to decide on something is a matter left for national law. We believe that,
for the moment, it is a matter better left to national law. For this reason, the appropriate measure
to achieve harmonisation would be a recommendation obliging member states to consider offering
this possibility to their national companies, or a subset thereof, and subject to national law to safe-
guard investor protection.
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Recommendation 24: The Commission should consider taking action by a recommendation so that
member states allow an existing national company, which is subject to its laws, to decide to intro-
duce full digitalisation in its relationship with all its shareholders if such a decision is supported by a
vote of its shareholders at a general meeting with a sufficient majority as decided by national law.
Member states should be permitted to require additional protections for shareholders not voting in
favour of full digitalisation.

A company’s records and accessibility

21.1. We note that Artide 35 of Regulation 910/2014 provides that an electronic seal shall not be
denied legal effect and admissibility as evidence in legal proceedings solely on the grounds that it is
in an electronic form or that it does not meet the requirements for qualified electronic seals. It also
provides that a qualified electronic seal shall enjoy the presumption of integrity of the data and of
correctness of the origin of that data to which the qualified electronic seal is linked and that a quali-
fied electronic seal based on a qualified certificate issued in one Member State shall be recognised
as a qualified electronic seal in all other Member States. Artide 40 contains provision on the valid a-
tion and preservation of qualified electronic seals. Company law often requires a company to keep
certain records e.g. its register of members or details of its directors. In certain cases, these records
must be made available under national law either to members of the company or to the public
generally upon request. We believe that companies should be allowed to keep such records in ele c-
tronic form in all cases. We also believe that where a company has decided to use electronic com-
munication with one or more shareholders the electronic address they use for a shareholder should
be part of the information that the companyisrequiredto keep aboutits shareholders.

21.2. We think it would also be advisable to consider whether, in all or some cases, and for all or
only some companies, e.g. publicly traded companies, those entitled to have access to the infor-
mation should be able to request access electronically and whether companies should be able to,
or required to, provide the information electronically. It would be worth considering whether there
is also other information to which shareholders are allowed access e.g. a report by management or
an independent expert in the case of a merger or division, which the company should be allowed to
provide electronically and which shareholders should be able to access electronically.

21.3. Any action would need to consider how the company would be able to check whether a per-
son making a request to access information is entitled to do so. It should consider any safeguards
that it might be appropriate to apply, induding to try to ensure that the informationis only used for
the purpose for which it is requested. It should also consider whether there are reasons why a
company thinks that providing access to such information electronically would be inappropriate,
e.g. if there are concerns about misuse of the information to be provided. If a company is to be re-
quired to keep the electronic address they use for a shareholder as part of the information they
keep about shareholders, this may mean that other members of the company and possibly others
(depending on national law) will be able to request copies of that information. There may be par-
ticular concerns about a company making such electronic addresses generally available and particu-
lar safeguards may need to be put in place to try to ensure that this information is not misused.
Such safeguards might indude requiring the person to confirm the purpose for which they will use
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the information, restricting the purpose for which the information can be used and/or allowing the
company to apply to court for an order that it need not provide the information if it believes the in-
formation will be misused.

Recommendation 25: The Commission should consider taking action so that member states must al-
low a company to keep any record it is required to keep in electronic form. It should consider wheth-
er, when a company has decided to use electronic communications with one or more shareholders,
it should be required to keep that information as part of the information it keeps about its share-
holders. It should also consider whether those entitled to have access to the records or other infor-
mation required to be provided by the company should be able to request access electronically, in
some or all cases, and whether some or all companies should be able to, or be required to, provide
the information electronically. Any such consideration should include:

i. how the company would check that the request comes from someone entitled to access the in-
formation;

ii. what safeguards should be applied to ensure the information is used for the purpose for which it
is intended and not for other purposes; and

iii. whetherthere are cases where it would be inappropriate to provide information electronically.

General meetings of shareholders

22.1. The annual general meeting (AGM) was originally the way chosen to ensure effective commu-
nication between the company and its shareholders. Communication outside the general meeting
could of course occur and extraordinary meetings could be convened, but the AGM remained the
normal way of ensuring communication on at least an annual basis. Typically, national company
laws provide that, before the AGM, certain information must be distributed to shareholders by
mail, e.g. the agenda, annual accounts or other relevant documents. At the AGM, communication
was done orally with all participants in the same physical location. After the AGM, minutes would
be written on paper and could be distributed by mail to those entitled to receive them, such as
public authorities or those shareholders asking for them. In some jurisdictions, information sought
at the AGM but not available could be provided to shareholders after the AGM. Thus, information
was provided before, during and after the AGM. The ease of electronic communication enabled by
digitalisation andits almost costless nature make itrelevant to reconsiderthe role of the AGM.

22.2. Before contemplating reform of the role of the AGM, it is important to note the very different
roles that the AGM plays in national corporate governance regimes as an instrument of shareholder
power. In some jurisdictions, shareholders wield very few powers and are mostly concemed with
supervision of management, e.g. approving the financial accounts and appointing supervisors, while
in other jurisdictions, shareholders may wield considerable power over management by their pow-
er to appoint and dismiss directors. In some jurisdictions, such as in the Nordic member states,
shareholders may even be expected to engage continuously with directors on issues of manage-
ment. The possibilities of digitalisation contemplated here do not in any way seek to influence the
distribution of powers in national company law; it is solely intended as a reform of the practical
forms of communication that are used in connection with the various national corporate govern-
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ance models. Furthermore, it is important to note that we make the following recommendations
not to dispense with the general meeting as such or the communication traditionally connected
with that event, which we believe are crucial elements in shareholder control and engagement that
are necessary to achieve sustainable long-term results; on the contrary we believe that a more flex-
ible regime for communication among a company and its shareholders will promote these interests
even more.

22.3. First of all, it is evident that there is no need to gather shareholders in one single physical | o-
cation. The SRD already acknowledges that shareholders should be able to participate electronically
from different physical locations. But it should also be recognised that there is no reason to restrict
the information sharingtothe AGM.

22.4. Traditionally, the information provided before the AGM took the form of a one-way commu-
nication, from the company to the shareholders, e.g. of the agenda and the financial accounts. To
some extent, it has been accepted in some jurisdictions that shareholders could approach the com-
pany or, more precisely, its management, before the AGM, but this was typically restricted to a
one-way communication, often in the form of questions raised by a shareholder to be answered by
management before oratthe AGM.

22.5. Taking into account the possibilities of electronic communication, there is no reason why the
two-way communication between shareholders and management and among shareholders the m-
selves that is traditionally considered the main purpose of the AGM should be limited to the time-
limited episode that constitutes the AGM. Companies should be able to allow shareholders to e n-
gage in debate before the AGM by utilising online shareholders debating platforms and some juris-
dictions allow this already. Rules pertaining to the disclosure obligations of publidy traded comp a-
nies would have to be observed, but should notinthemselves form any hindrance.

22.6. Nor is there a need to restrict the meeting of shareholders to an annual event, if a general
meeting can be easily convened. Even traditional jurisdictions allow extraordinary general meetings
to be convened, but it is questionable whether they should be viewed as »extraordinary« and not
simply part of the ongoing communication between a company and its constituendes. Consequent-
ly, it may be appropriate for the distinction between the AGM and extraordinary GMs in existing
company law legislation, e.g. the notice required, to be reconsidered to allow companies to engage
more frequently with their shareholders if the company or a minimum number of shareholders
wishto doso and to allow forfrequent generalmeetings of shareholders.

22.7. Some publicly traded companies have suggested that it should be possible for them, with
shareholder approval and subject to certain safeguards, to be able to dispense with any require-
ment for a physical meeting. The proposal is that the publidy traded company would send out the
relevant information that would be sent if a meeting were taking place and shareholders would be
asked to vote on the resolutions that would have been proposed if a physical meeting took place,
which they could do either by electronic voting or by postal vote or any other means acceptable in
the relevant member state. There would, however, be no physical meeting at which directors
would attend. Other companies and those with the right to attend meetings may think that a physi-
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cal meeting is important to allow discussion of proposals and other matters where those attending
can hear the arguments putforward on particular points orask questions.

22.8. Any such proposal to dispense with a physical meeting would need to be subject to consulta-
tion with shareholders to see if it would be acceptable and, if so, whether certain safeguards would
be necessary. For example, should a minimum number of shareholders, e.g. those holding at least
5% of the voting rights, have the right to require a physical meeting to be held on giving a specified
amount of notice, which is a threshold used in Directive 2011/35 on Mergers, and should the com-
pany be required to provide a way in which shareholders who want to raise questions to be an-
swered by the management are able to do so, which is accessible at least to all other members and
any others entitled to attend a physical meeting (so they can see the points being raised and raise
any further points), with an obligation on the company to answer questions subject to safeguards,
e.g.alongthe lines of the existing requirements of the SRD?

Recommendation 26: The Commission should consider taking action so that member states must al-
low their national companies to engage with their shareholders more continuously by permitting in-
formation sharing before general meetings and by reconsidering any differences in national compa-
ny law between the annual general meeting of shareholders and other, so called extraordinary
meetings, with a view to removing any unnecessary differences in respect of notice, call, agenda, in-
formation to be given, and procedure for decision making. The Commission should consider whether
to consult on allowing publicly traded companies to dispense with physical meetings if this is agreed
by their shareholders, e.g. by a sufficient majority, and to consult on the safeguards that would be
needed if such a proposalwereto be allowed.

General meetings and data protection

23.1. In many jurisdictions the AGMs of publidy traded companies have been open to the press,
which was an effective way to ensure publicity. Given the broad and changing constituency of pub-
lidy traded companies, their AGMs and GMs can attract a very large audience and can be of inter-
est to the public more generally. Even in non-traded companies, the general meeting of sharehold-
ersmay be of interesttothe publicbecause of the size and importance of the business.

23.2. As we make clear in this report, we believe that electronic communication is generally helpful
and beneficial for companies, investors and society at large. However, there is a risk that the full
potential of electronic communication is not realised due to a lack of clarity regarding the concepts
invarious areas of law on both a national and a Union level.

23.3. One area that could benefit from clarification is the law to protect personal data and individu-
al integrity, where there is uncertainty in the context of the recording and transmission of company
meetings where there are identifiable individuals who have not given their previous consent and
other grounds that may allow processing of data do not apply. Whilst the protection of the rights of
individuals is a welcome development in its own right and Article 6 of the General Data Protection
Regulation (which is expected to be adopted shortly) allows for the processing (recording and dis-
tribution) of data in certain circumstances, it is important to clarify how this right applies where
there is also a public interest in companies being able to transmit and record meetings, to assist
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shareholder engagement, to fadilitate cross-border investment and to meet the public interest in
the general meetings of companies.

23.4. Consequently, it should be made clear that where a company has decided according to the
applicable governance system to use electronic communication in respect of an annual general
meeting or a general meeting and this decision is made clear to the shareholders, then the partici-
pating shareholders are deemed to have given their consentto the ensuing processing of data.

Recommendation 27: The Commission should consider taking action so that it is made clear that
where a company has decided, in accordance with the relevant legal requirements of its applicable
govemance system, to transmit the general meeting and store and access it electronically and those
attending the meeting have been advised that this will be the case, then the participating share-
holders are deemed to have provided theirindividual consent to the ensuing processing of data.

Improving the provision of information by publicly traded companies
to shareholders and voting by shareholders of such companies

24.1. It is well known that cross-border investment is negatively affected by difficulties in conne c-
tion with GMs even in publicly traded companies. Problems indude, inter alia, transmitting infor-
mation provided by a company about its GM through chains of intermediaries, induding custodi-
ans, to the ultimate investor and problems in transmitting instructions relating to rights to be e xer-
cised by the investor at a meeting or otherwise relating to the shareholder’s rights. The diagram set
outin Annex Billustrates the fact that an investor in a publicly traded company (whether a retail in-
vestor or an institutional investor) may hold their investment through a complex chain of interme-
diaries, including custodians. Custodians may hold shares either on a segregated basis so the custo-
dian and the company can identify that a particular share is held for a particular person, or in an
omnibus account where it is not possible to identify a particular share as being held for a particular
person. Votinginstructions may be given by athird party who providesaservice of arranging this.

24.2. The Commission’s proposal to amend the SRD, df. point 5.1 above, aims to deal with some of
these problems. The relationship between an investor and an intermediary typically involves mat-
ters of national law and contract law. The position is further complicated by the fact that a chain of
the different relationships between an investor and the company may involve many jurisdictions,
some of which may be outside the Union. In some cases, investors may have chosen to hold their
investment in a way that makes it difficult for them to insist that another participant in the chain
acts in the desired way or to check that an instruction they have given has been followed. The
structure of the way in which investments are often held makes it difficult to propose a simple and
inexpensive solution which will work in most cases.

24.3. Digital technology may offer practical ways in which companies and investors could address
some of these issues. If publicly traded companies produce information in an agreed format, and
provide it in an agreed way, e.g. by publishing it on a single website which would be used for all
publidy traded companies such as a designated homepage, this would assist investors and their in-
termediaries to identify the information more easily and to transmit the information quickly
through the relevant chain to the investor and anyone else who needs it. This standard form ap-
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proach could also apply to corporate actions undertaken by publicly traded companies, which
would also help to ensure that information about such actions can be transmitted quickly and cost
effectively tothose thatare interested.

24.4. There could also be benefits in agreeing a market standard approach across the EU for identi-
fying accounts, which we understand already happens in the USA, and for identifying an investor.
At present, each publicly traded company may determine what form of proof of entitlement to at-
tend a meeting it requires. There could be benefits in agreeing a standard form proof of entitle-
ment that all companies would accept. There would also be a benefit in agreeing either an agreed
mechanism that companies and shareholders could use for voting or minimum standards that any-
one involved in giving or transmitting voting instructions would agree to follow (whichever system
they are using) so that voting instructions can be sent quickly and cost effectively through a chain.
There would also be benefits in agreeing a standard format in which publicly traded companies
would confirm which votes have been cast on a resolution.

24.5. 1t would also be worth considering whether there would be benefits in adopting a standard
approach across the EU to record dates for the entitlement to vote at meetings and, if so, how this
should be determined.

24.6. Any consideration of this area should also consider the costs involved in any such initiatives
and whowould bearthe costs involved in establishing new systems.

24.7. Because of the increasing focus on providing information to shareholders and votes cast at
the general meetings of publicly traded companies, some work has already been undertaken as to
the reasons for such problems and ways in which they could be addressed. Some market standards
have already been produced but they are not always followed. The discussion paper by the Share-

holder Voting Working Party,6 which considers the position in the UK, demonstrates the detailed
assessment needed to identify where changes could be made. It concludes that the introduction of
a new standalone electronic voting system would be extremely costly and is likely to be out of date
before implementation, although it does not provide any background information for this condu-
sion. Instead it advocates the establishment of best practice guidelines through various industry
bodies, the use of technology to improve current processes and implement new ones and changes
to regulation to alter aspects of the timing and information processing in the voting chain. The dis-
cussion paper also contains information about the approach in some other member states and non-
member states. It also refers to work being done by other vote confirmation groups in the Nether-
lands.

24.8. A more coordinated approach would provide information and evidence that could be used to
formulate an approach which could help solve these issues. The areas to be considered could relate
to (i) problems shareholders and others experience in providing information and casting votes (ii)
problems publicly traded companies experience in confirming whether or not votes have been cast

® See Shareholder Proxy Voting: Discussion Paper on Potential Progress in Transparency published inJuly 2015 by the
Shareholder Voting Working Party, which considers the problems and possiblesolutionsin the UK market
http://uk.practicallaw.com/groups/uk-shareholder-voting-working-group.
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by the shareholder (iii) problems publicly traded companies experience in confirming to an investor
who holds shares through a nominee or custodian (or someone acting on their behalf) whether or
not votes have been cast.

Recommendation 28: The Commission should consider taking action to set up a project, involving
listed companies and their agents, those providing nominee and custodian services, proxy voting
advisory firms, investors and any other interested parties. This project should look at:

i. a standard approach to publicly traded companies announcing meetings and corporate actions
digitally;

ii. providing information digitally in a standard format which can be transmitted to shareholders
and other interested parties easily, quickly and cost effectively;

iii. providing a standard format of the entitlement to attend a meeting and vote which can be ac-
cessed and used digitally;

iv. an e-voting system or minimum standards participants would follow to enable voting instructions
to be transmitted digitally, quickly and efficiently; and

v. a standard format which companies can use digitally to confirm which votes have been cast by
reference to shareholders and also others involved in the voting process.

This project should look at least at the major markets in the EU. Its aim should be to identify cost ef-
fective practicable solutions which would make a significant difference in the relevant markets to
the number of votes that can be cast and the listed company’s ability to confirm information rela t-
ing to votes cast to those involved in the voting process.

24.9. Another option, which might be worth exploring further, would be to make a further change
to the SRD to allow every shareholder of a publicly traded company to appoint a permanent repre-
sentative.

24.10. At present, Article 10 SRD allows every shareholder the right to appoint any other natural or
legal person as a proxy holder to attend and vote at a general meeting in his or her name. The
proxy holder enjoys the same rights to speak and ask questions in the general meeting as those to
which the shareholder would be entitled.

24.11. However, member states may limit the appointment of a proxy holder to a single meeting,
or to such meetings as may be held during a specified period. This means that there may only be a
short period of time after notice of meeting is given and up until shortly before the meeting in
which a shareholder can instruct a company that it is appointing someone else as its proxy. This
short period of time can make it difficult for an investor to make a proxy appointment in time. It
might be helpful if it were possible for shareholders to appoint a permanent representative who is
authorised toact on theirbehalf until the shareholder decides to withdraw the authorisation.

24.12. We believe that the determination of who is a ‘shareholder’ vis-a-vis a publicly traded com-
pany should be left, as at present under the SRD, entirely to national law as it remains an area of
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law that displays great differences among the member states and which is closely integrated into
the national legal systems.

24.13. A shareholder in a publidy traded company as determined in accordance with the national
law should be allowed to appoint one or more permanent representatives to represent the share-
holder in respect of all the shares held by that shareholder or all the shares held from time to time
or a specified number of shares.

24.14. As some shareholders act as a nominee or custodian for more than one investor, it is im-
portant that a shareholder should be able to appoint different permanent representatives for dif-
ferent investors in respect of different numbers of shares. The shareholder should be able to in-
struct the company to provide all information that would be sent to the shareholder in respect of
the relevant sharestothe permanentrepresentative instead.

24.15. If this possibility is pursued, we think it should be possible to make an appointment and re-
voke it at any time. There would need to be some protection for companies, so that revocations re-
ceived in a certain stated period before a meeting, e.g. after the registration date as settled by the
SRD or within a stated number of hours before the start of the meeting, could be ignored for that
meeting. This is to save a company from having to deal with last minute revocations which it may
not be able to process before ameeting.

24.16. Once appointed, the company would be obliged and entitled to engage solely with the per-
manent representative (rather than with the shareholder) until the appointment is withdrawn by
the shareholderorthe shareholdernolongerholds shares.

24.17. Where a shareholder has appointed more than one representative, it may be necessary for
the shareholder to confirm the number of shares to which each appointment relates from time to
time. The company would need to be given a right to require the shareholder to confirm the num-
ber of shares to which each appointment relates when the authorisation is given, when there are
any changesin the number of shares held and, possibly, at other times. It may be necessary to limit
the right to cases where the shareholder holds shares in segregated accounts rather thanin an om-
nibus account.

24.18. The company would send information to be sent to shareholders to the permanent repre-
sentative if the shareholder had requested this, and would accept instructions from the representa-
tiveinrelationtothe shares. e.g.inrelationtovotingand the exercise of otherrights.

24.19. The relationship between the shareholder and the permanent representative would in all re-
spects be a matter for them and would not be a matter for the company. So, for example, it would
be for the shareholder and permanent representative to decide whether the permanent repre-
sentative would be able to use their own discretion and act without instructions or not and wheth-
er the permanent representative would offer advice to the shareholder or not. Any compensation
to be paid to the permanent representative would also be a matter for the shareholder and perma-
nent representative. Depending on the agreement reached by the shareholder and the permanent
representative, this could have different results, for example whether the permanent representa-
tive would be able to exercise control over the company. However, as far as the company is con-
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cerned, although it would not know the details of the particular agreement between the share-
holder and the permanent representative, it would be important for it to be entitled to assume that
the shareholder would be bound by decisions made by the representative where these dedisions
are of a kind that could have been made by the shareholder him- or herself, irrespective of whether
the shareholderhadin fact instructed the representative in a particular way.

24.20. It would be important for a shareholder to be able to appoint one or more permanent repre-
sentatives by electronic means subject only to constraints necessary to establish the identity of the
shareholder and the representative appointed and the integrity of the communication, and the
shareholder would also need to be able to change or withdraw the appointment by electronic
means subjectto the timing point mentioned above.

24.21. Such a proposal would not necessarily help investors who cannot ensure that their instruc-
tions are transmitted to the company because of the particular rights they have in their custody
chain. However where problems arise because of the tight timetables for appointing proxies to vote
at meetings, it may help investors, if they have appointed a representative to ensure that they re-
ceive information from companies more quickly and effidently and that they are able to exercise
votes and other rights quickly and efficiently.

24.22. If such a proposal is pursued, it should be clear that representatives would be entitled to use
electronic means of communication in the same way as if they were a shareholder. Given the com-
plications of holding shares, it is particularly important that any proposal along these lines is fully
tested with companies, those facilitating these arrangements, shareholders and investors.

24.23. If a permanent representative enjoys full discretion on how to exercise the votes entrusted
by one or more shareholders, this may entail a transfer of control that could be relevant in respect
of obligations to make a mandatory bid depending on how the relevant national law has imple-
mented Directive 2004/25 on Takeover Bids. It is likely that permanent representatives will not find
this attractive and will decline an appointment that may trigger such an obligation. However, it will
be necessary for national competent authorities to monitor this obligation and for that reason
permanent representatives should be required to disclose their capacity to exercise discretionary
voting power according to the disclosure obligations already mandated by Directive 2013/50 on
Transparency. In our view, this would follow from existing EU law and may thus not necessitate any
actionfrom the Commission.

Recommendation 29: The Commission should consider taking action so that member states allow a
shareholder in publicly traded companies to appoint one or more permanent representatives at any
time and to allow such shareholders to request that information should be sent to the permanent
representative instead of the shareholder. It should be possible to do this electronically. Where a
permanent representative has been appointed, the company should be obliged and entitled to re-
ceive instructions solely from the permanent representative in relation to the shares for which the
permanent representative is appointed. A representative should be able to exercise all the rights
that the shareholder could exercise in relation to the shares. The company should not be required to
consider the relationship between the shareholder and the permanent representative. The perma-
nent representative would represent the shareholder in relation to all its shares or the shares speci-
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fied until the appointment is changed or withdrawn. Companies should be able to require a share-
holder to confirm its permanent representative instructions each time there is a change in the num-
ber of shares held by that shareholder.
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Overview of recommendations

PART I1. GENERAL PRINCIPLES

Recommendation 1: Digitalisation should respect and dovetail with existing corpo-
rate governance regimes of the individual member states.

Recommendation 2: The law should at all times remain technology neutral and ab-
stain from mandating or favouring any specific technology. When in the interest of
harmonisation it is deemed necessary to describe functionalities or technology, this
should be done at level 2 according to Art. 290 — 291 TFEU, and preference should be
given to open-source technology with due consideration to maintaining competition
as far as possible.

Recommendation 3: The Commission should consider taking action to remind mem-
ber states of the principle of mutual recognition and of the requirement to apply it
wherever possible in the context of cross-border activity and to the greatest extent
possible in respect of the standards, protocols, certificates, etc., applied by member
states in respect of digitalisation of company law and the technologies involved in
that and respond to any violations of the principle in this area. The Commission could
also consider whether it would be helpful if national competent authorities were re-
quired to have details of the principle of mutual recognition on their website togeth-
er with details of how to complain if a company or other person believes a requir e-
ment to provide certificates, documents or other information that is already availa-
ble from their home member state or to conform to national requirements when
they have already observed equivalent standards at home does not respect the prin-
ciple of mutual recognition.

PART Ill. DIGITILISATION OF COMMUNICATIONS BETWEEN A COMPANY AND THE
STATE

Recommendation 4: The Commission should consider taking action so that all mem-
ber states cooperate, with the assistance of the Commission, so that their national
systems can interact across borders and to secure the pan-European interoperability

43




and compatibility of their systems with similar systems of other member states to
achieve the overall goal of providing each citizen easy online access to all public
systems and all publicly stored relevant information across the Union, irrespective of
the location of the citizen and the information sought by that citizen. This could be
done, for example, by using the BRIS platform to interconnect registers, including
those relating to insolvency, disqualification of directors information and sole trad-
ers. As a first step, we suggest that all member states be asked to identify where
information dealing with major shareholdings, filings made by insiders of publicly
traded companies or concerning public takeover bids is kept and whether access to
this information could be made available through the BRIS project.

Recommendation 5: The Commission should consider taking action so that the
member states allow online formation of all national companies formed under their
laws and subject to registration in their business registries and dispense with all re-
quirements that necessitate the physical presence of founders or others in their terr i-
tory.

Recommendation 6: The Commission should consider encouraging member states to
make available electronically via the relevant business registry a standard set of arti-
cles or other constitutional document applicable to each of the company forms that
are recognised by national law and can be registered in the national business regis-
try. Founders should be able to use and adopt these online and shareholders should
be able, subsequently, to amend these online after complying with the relevant na-
tional law requirements for making such changes.

Recommendation 7: The Commission should consider (i) how to ensure that compa-
nies can meet the relevant filing requirements under Directive 2009/101 without
having to be present physically in a member state and (ii) taking action so that each
member state allows their national companies to make all filings (not just those re-
quired by Article 2) with the national business registry electronically (online) subject
only to safeguards concerning identity, authority of the person acting on behalf of
the company and the integrity of the filing and that the requirements can be met
without the company having to be physically present in the member state. The
Commission should consider taking action to see if there would be benefits in NCAs
sharing the approach they adopt to dealing with the potential problems of online

44



filings and to see whether it would be possible to identify minimum standards that
all NCAs would adopt for such processes.

Recommendation 8: The Commission should consider taking action so that where
electronic copies of information about a company are provided they are certified as
»true copies« without an applicant needing to request this explicitly.

Recommendation 9: The Commission should consider taking action to amend Di-
rective 89/666 on branches, once BRIS is fully operational, to allow for a company to
make all filings relating to a branch in another member state with the business regis-
try of its home member state. The Commission should consider taking action to see if
any requirements imposed on branches to file information which are additional to
those imposed by the Directive are justified.

Recommendation 10: The Commission should consider taking action so that member
states enable their digitalised systems to interface and make retrieval of company
law information between their national NCAs and Relevant Bodies possible in such a
way that a citizen or a company would only be required to deliver information at a
single point after which it would be provided automatically to all other national
NCAs and Relevant Bodies which also need that information from that entry point
without the citizen or company needing to take further action (single point delivery
principle). This principle should also apply among member states and apply to infor-
mation required to be provided under financial markets laws irrespective of the
character of the entity receiving the company law or financial markets law infor-
mation mandated by law. At a later date, member states should consider whether it
is possible to extend this to other regulatory authorities in the member state or an-
other member state, such as tax authorities.

Recommendation 11: The Commission should consider taking action so that the sta-
tus of the acceptability of electronic documents as evidence in practice in legal and
other proceedings should be reviewed and, if there are significant differences be-
tween the approach adopted by member states, consideration is given to setting
minimum standards which member states would accept as constituting acceptable
evidence in cases not confined to legal proceedings.
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Recommendation 12: The Commission should consider taking action in areas that
are of relevance to company law to ensure that the benefits of digitalisation are not
hampered by the traditional approach to these areas in other areas of law. It would
be particularly helpful for the Commission to consider the interaction with money
laundering and insolvency law.

PART IV. ELECTRONIC COMMUNICATION BETWEEN A COMPANY AND ITS SHARE-
HOLDERS AND OTHER STAKEHOLDERS

Recommendation 13: The Commission should consider taking action so that member
states are generally required to allow companies to decide for themselves according
to their national corporate governance system whether, to which extent and how to
apply digitalisation in their internal affairs and in communication and other intera c-
tion between the companies and their various stakeholders, with member states lim-
iting their involvement to safequard the interest of affected stakeholders such as mi-
nority shareholders, employees and creditors. The Commission should also consider
taking action to determine whether there are any provisions in national laws which
would prevent companies from using digital technologies to enter into contracts or
execute documents and, if so, should consider taking action so that member states
are generally required to allow companies to use digital technologies to enter into
contracts and execute documents if they wish to do so.

Recommendation 14: The Commission should consider taking action so that member
states should only make requirements in respect of companies’ choice of technology
if the requirements imposed are necessary and proportionate to ensure that share-
holders and those acting on their behalf can be identified and to safeguard the integ-
rity of the communication. Companies should be allowed to make use of any tech-
nology, domestic or foreign, without prior consent from public authorities if they as-
sume the responsibility of safeguarding requirements in law or administrative prac-
tice pertaining to the identity of the parties involved in the communication and the
integrity of the communication itself.
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Recommendation 15: The Commission should consider taking action so that member
states ensure that their company law does not prevent any company from using
electronic communication with its shareholders for all aspects of company law that
involve providing information or exercising rights. In particular, member states
should ensure it is possible to use electronic communication at least for the areas set
out in point 13.1. The way in which the company would decide to take advantage of
this freedom should be made in accordance with the national corporate governance
system as decided by national law.

Recommendation 16: The Commission should consider taking action so that member
states consider whether, in practice, there are impediments in company law or in
practice to the use of digital technologies, inform the Commission of the impedi-
ments they have identified and the Commission should consider what steps could be
taken to ameliorate these impediments.

Recommendation 17: The Commission should consider taking action so that at least
publicly traded companies, shareholders and those involved in providing services to
them establish groups to identify best practice for the use of technology to facilitate
meetings and other shareholder communications, and communicate it to other com-
panies and shareholders.

Recommendation 18: The Commission should consider taking action by amendment
of Directive 2009/101 so that member states must allow any company or branch
registered with a national business registry in that member state that has a homep-
age on the internet, if it so chooses, to have its homepage registered in that national
business registry along with its other publicly available information (designated
homepage). The Commission could also consider whether there should be any obli-
gation for some or all companies with a homepage to register it as their designated
homepage in their national business registry.

Recommendation 19: The Commission should consider taking action so that member
states require any company which has a designated homepage to make certain min-
imum information about itself readily available on its designated homepage, free of
charge, to anyone in a standard format.
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Recommendation 20: The Commission should consider whether member states
should require companies that have decided to use electronic communications for
providing information to shareholders and to receive information from shareholders
— or some companies, such as those that are publicly traded — to provide an email
address or some other electronic address under Directive 2009/101 to the public and
on its designated homepage if it has one, which it could change from time to time.

Recommendation 21: The Commission should consider taking action so that member
states ensure that, even if a general decision to use digital technology for communi-
cation or exercise of rights has not been taken by a company, each company should
be able to agree with one or more individual shareholders that each of them will
communicate with the other by electronic means, for example by use of email or the
internet. The decision necessary by the company and the shareholder should be
made according to the national corporate governance system and decided by na-
tional law. If such an agreement is made, the same possibility must be available to
all shareholders in the same position on a non-discriminatory basis. Every sharehold-
er should be able to change their decision as to how they want the company to
communicate with them at any time by giving notice in accordance with the agreed
mode of communication.

Recommendation 22: The Commission should consider taking action so that member
states must allow all companies to decide that they will communicate digitally with
shareholders generally but on the basis that any shareholder, or any shareholder
who did not vote in favour of the decision, may require company information to be
provided in hard copy. If a company is allowed to reclaim the cost of providing hard
copies this should be limited to costs which are proportionate and do not exceed the
costs incurred. The Commission should consider whether it would be helpful to pro-
vide a standard rule for a shareholder’s right to receive hard copies, whether this
should apply to all companies or only some companies, and for when information
will be treated as having been provided, at least for publicly traded companies.

Recommendation 23: The Commission should consider taking action to obtain har-
monisation by a directive so that member states must allow a company to be estab-
lished according to its laws on the basis that the company will rely on full digitalisa-
tion in its relationship with its shareholders.
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Recommendation 24: The Commission should consider taking action by a recom-
mendation so that member states must allow an existing national company, which is
subject to its laws, to decide to introduce full digitalisation in its relationship with all
its shareholders if such a decision is supported by a vote of its shareholders at a gen-
eral meeting with a sufficient majority as decided by national law. Member states
should be permitted to require additional protections for shareholders not voting in
favour of full digitalisation.

Recommendation 25: The Commission should consider taking action so that member
states must allow a company to keep any record it is required to keep in electronic
form. It should consider whether, when a company has decided to use electronic
communications with one or more shareholders, it should be required to keep that
information as part of the information it keeps about its shareholders. It should also
consider whether those entitled to have access to the records or other information
required to be provided by the company should be able to request access electroni-
cally, in some or all cases, and whether some or all companies should be able to, or
be required to, provide the information electronically. Any such consideration should
include:

i. how the company would check that the request comes from someone entitled to
access the information;

ii. what safeguards should be applied to ensure the information is used for the pur-
pose for which it is intended and not for other purposes; and

ii. whether there are cases where it would be inappropriate to provide information
electronically.

Recommendation 26: The Commission should consider taking action so that member
states must allow their national companies to engage with their shareholders more
continuously by permitting information sharing before general meetings and by re-
considering any differences in national company law between the annual general
meeting of shareholders and other, so called extraordinary meetings, with a view to
removing any unnecessary differences in respect of notice, call, agenda, information
to be given, and procedure for decision making. The Commission should consider
whether to consult on allowing publicly traded companies to dispense with physical
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meetings if this is agreed by their shareholders, e.qg. by a sufficient majority, and to
consult on the safeguards that would be needed if such a proposal were to be al-
lowed.

Recommendation 27: The Commission should consider taking action so that it is
made clear that where a company has decided, in accordance with the relevant legal
requirements of its applicable governance system, to transmit the general meeting
and store and access it electronically and those attending the meeting have been
advised that this will be the case, then the participating shareholders are deemed to
have provided their individual consent to the ensuing processing of data.

Recommendation 28: The Commission should consider taking action to set up a pro-
ject, involving listed companies and their agents, those providing nominee and cu s-
todian services, proxy voting advisory firms, investors and any other interested par-
ties. This project should look at:

i . a standard approach to publicly traded companies announcing meetings and cor-
porate actions digitally;

ii. providing information digitally in a standard format which can be transmitted to
shareholders and other interested parties easily, quickly and cost effectively;

iii. providing a standard format of the entitlement to attend a meeting and vote
which can be accessed and used digitally;

iv. an e-voting system or minimum standards participants would follow to enable
voting instructions to be transmitted digitally, quickly and efficiently; and

v. a standard format which companies can use digitally to confirm which votes have
been cast by reference to shareholders and also others involved in the voting pro-
cess.

This project should look at least at the major markets in the EU. Its aim should be to
identify cost effective practicable solutions which would make a significant differ-
ence in the relevant markets to the number of votes that can be cast and the listed
company’s ability to confirm information relating to votes cast to those involved in
the voting process.
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Recommendation 29: The Commission should consider taking action so that member
states allow a shareholder in publicly traded companies to appoint one or more per-
manent representatives at any time and to allow such shareholders to request that
information should be sent to the permanent representative instead of the share-
holder. It should be possible to do this electronically. Where a permanent repre-
sentative has been appointed, the company should be obliged and entitled to receive
instructions solely from the permanent representative in relation to the shares for
which the permanent representative is appointed. A representative should be able to
exercise all the rights that the shareholder could exercise in relation to the shares.
The company should not be required to consider the relationship between the shar e-
holder and the permanent representative. The permanent representative would rep-
resent the shareholder in relation to all its shares or the shares specified until the
appointment is changed or withdrawn. Companies should be able to require a
shareholder to confirm its permanent representative instructions each time there is a
change in the number of shares held by that shareholder.
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Annex A: Use of digitalisation in some Member States

In this annex we supply responses covering Austria, Denmark, France, Germany, Ireland, Italy, Lithuania, Luxembourg, the Neth erlands, Poland, Spain

and the UK.

Austria

Nr | Question Answer/Comments

1 | Canyouform acompanyonline? Under Austrian law, formation of all companies strictu sensu (i.e. excluding partnerships) has to be done

(Isthisall types of companies or
onlysome? Are there restrictions,
e.g.you have to use model arti-
cles?).

with a notarial deed. Specifically, the articles themselves have to be set up by notarial deed.

Additionally, the application for registration itself (to be signed by all directors and, in the case of a public
limited company, all members of the supervisory board) needs additional certifications by notary as to the
identity of the persons submitting the application. Other documents need such certifications as well. As the
notary is involved in any case, the application usually is submitted by the notary him- or herself to the
court.

As aresult, apurely on-line formation without real-life interaction is not possible.

Electronic filing of court documents is generally possible. If the registration (as is usual) is done by a notary
publicor attorney, he orshe has to file electronically. This covers all documents necessary for formation.

Austrian law does not use model articles. Notaries and lawyers of course have standard articles; published
versions existas well.

Can youfile otherdocuments that
you are requiredtofile with the
Company Registryonline (e.g. di-
rector appointments and remov-
als)?Ifyes, all or only some?

For most applications a notary has to certify the identity of the persons submitting the application. Then,
the notary will filethe applications and accompanying documents electronically, as explained above.

Some applications for registration (e.g. business address, website, members of the board of supervisors and
members of a private company [GmbH]) and all other filings (esp. the annual accounts where applicable)
can be submitted in simplified form, i.e. without involvement of a notary. Filings of the accounts have to be
done electronically. Simplified applications for registration can be filed electronically, usually in pdf-format.
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Can third parties accessinfor-
mation about companiesonline? If
yes, all or only some?

Third parties can access the entire registration file of the company online. This covers both the registration
as such and the documents on which the registration is based. However, the information is not free of
charge and requires payment.

Olderregistrations and documents, as a rule from before 2005, have still to be accessed at the court.

Does your company law allow
companiesto communicate with
shareholders electronically? If yes
for all purposes oronly some? Are
there requirements or restrictions
as to how thisis done?

At this stage, not all communication from the company to the shareholders can be done electronically. One
has to distinguish between publicand private companies.

For public limited companies many communications (in all there are some 35 instances) have to be done by
publication in the so-called “Amtsblatt zur Wiener Zeitung”, a state-owned newspaper. There are numerous
exceptions which cannot be explained here. One example must suffice, namely calling a general meeting.
As a rule, the meeting has to be announced in the “Amtsblatt”. However, if all shareholders are known to
the company (esp. if it has issued registered shares) the company can call the meeting by registered letter.
Purely electronic communication is only sufficient if the shareholder to be addressed has given his or her
consent. Listed companies, in addition to the rules mentioned above and where they have not issued regis-
tered shares, have to publish the document convening the meeting electronically, i.e. normally on their
website.

The situation is more liberal for private companies; there is no overarching rule on communication with
their members. Generally, communication by e-mail can be foreseen in the Articles. If the Artides remain
silent on this issue the mostimportant communications (e.g. calling a meeting or calling in additional funds)
have to be done by registered letter — presumably even the member may waive this right and consent to
electroniccommunication.

Doesyour company law allow
shareholders to communicate with
companieselectronically? If yes,
for all purpose oronly some? Are
there requirements orrestrictions
as to how thisis done?

Generally, Austrian company law does not contain rules on communication emanating from the sharehol d-
ers. Thus, electroniccommunication will be sufficient. There are, however, some specificregulations:

For public companies, many declarations by shareholders have to be done in “text form” (e.g. proposals for
decisions by the general meeting, proxies if so foreseen by the Articles); e-mail is sufficient. Where the dec-
laration has to be done “in writing” (esp. certificates of deposit of shares, or requesting a meeting by
shareholders) it has to be signed by the shareholder; traditionally, a fax or pdf of the signed document was
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not considered sufficient. However, the Austrian Supreme Court has recently changed its opinion where
sureties are concerned and has declared sureties by fax valid, which presumably will also apply to pdf-
documents. However, as the purpose of the rules has to be taken into account, there is no legal certainty
on that issue. In any case, electronic communications signed by a so-called secure electronic signature are
consideredto be inwriting; thisin practice haslittle importance.

For electronicvoting cf. below Question 6.

With the private company the form of communicationis not generally regulated either.

Can meetings of shareholders be
held electronically where share-
holders are notall presentinthe
same place? If yes, are therere-
guirementsastohow thisis done?
Isitlimitedtopublicly traded
companies?Isthere adistinction
between providing information
aboutthe meeting (by transmis-
sion) and participation (e.g. the
rightto speak, to propose itemson
the agenda, to vote).

For public companies electronic participation in general meetings and voting is possible if foreseen in the
Artides, both for listed and unlisted companies. Due to the costs and the technical and legal risks involved
the practical impact of the correspondingrulesis negligible.

Electronicmeetings are possible, but of no practical importance; cf. above 5.

For private companies resolutions can be taken in writing, unless the articles prohibit this. However, each
member has to explicitly consent to taking the resolution in writing, i.e. each member can ask for a meeting
in person. For writtenresolutions ascan of the signed original is generally considered to be sufficient.

Is there a systemin place inyour
jurisdictionthatcan be usedto
authenticate an electroniccom-
munication ora document(e.g.
electronicsignature)? If so, isit
compulsory?

This is governed by Law 1999/190 on electronic signatures, based on Directive 1999/93. Documents signed
by a secure electronic signature are deemed to be in writing; as explained above, the practical impact has
beensmall.

Additional comments, if any
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Denmark

Nr

Question

Answer/Comments

Can youform a company online? (Is
thisall types of companiesoronly
some? Are there restrictions, e.g.
you have to use model articles?).

Yes, all companies that have to be registered with the Business Authority can be registered online. No model
articles are required, but there are standards available.

paniestocommunicate with share-
holders electronically? If yes forall
purposesoronlysome? Are there
requirements orrestrictionsasto
how thisis done?

2 | Canyoufile otherdocumentsthat Yes, all documents can be registered online, including the appointment and removal of directors and audi-
you are requiredtofile with the tors, as well asannual accounts.
Company Registry online (e.g. direc-
tor appointments and removals)? If
yes, all or only some?

3 | Canthird partiesaccessinformation | Yes, all information registered with the Business Authority or the separate online register Virk.dk are availa-
about companiesonline? Ifyes, all ble online free of charge. However, court decisions forbidding certain persons from acting as directors or
oronlysome? forming limited liability companies are considered confidential and are not publidy available. They are

known by a restricted group of employees at the Business Authority, who will ensure that a court order is
obeyed.

4 | Doesyour companylawallowcom- | Yes, companies may decide to communicate with shareholders, cf. Sec 92 CA. The content of this communi-

cation, eg. notice of the general meeting and its agenda, is decided by the ordinary rules on communication.
The GM of a company may decdide that all communication shall be done by electronic communication. The
decision must state how communication can be done.

According to Sec 80 CA, the company must enable proxy voting or the appointment of an attorney to be
done electronically.
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Doesyour company law allow
shareholders to communicate with
companieselectronically? If yes, for
all purpose or only some? Are there
requirements orrestrictions as to
how thisis done?

Yes, see above.

Can meetings of shareholders be
held electronically where share-
holders are notall presentinthe
same place? If yes, are therere-
guirementsastohowthisis done?
Isitlimitedto publicly traded com-
panies? Isthere a distinction be-
tween providinginformation about
the meeting (by transmission) and
participation (e.g. therighttospeak,
to propose itemsonthe agenda, to
vote).

Yes, a GM can be held fully electronically, ie no physical presence and only online, or partly electronically, ie.
some persons participate and the rest do so online, cf. Sec 77 CA. The former requires a decision by the GM,
whereas the latter can be decided by the top management body.

It appliestoall limited liability companies.

There is no distinction. On the contrary, the electronic format is only allowed where it can be ensured that
the shareholders participating online can communicate and vote at the GM.

Is there a systemin place inyour
jurisdiction thatcan be usedto au-
thenticate an electroniccommuni-
cationor a document (e.g. electron-
icsignature)?If so, isitcompulsory?

Yes, there are several online solutions, but the most common is the one used by public authorities called
Digital Signatur, which can be used to authenticate and sign electronic documents and communications
online. Itisused by publicauthorities and private enterprises, e.g. banks.

Additional comments, if any

A recent case involved a person who was able to make online registrations without permission in certain
companies. It was quickly detected and additional safeguards have now been introduced. Such as restricted
access to change (but not otherwise access) public data about a company and auto-generated emails to
those responsible foracompany to alert them wheneverachangeis filed.
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France

Nr

Question

Answer/Comments

Can youform a company online? (Isthis all types of
companiesoronly some? Are there restrictions, e.g.
you have to use model articles?).

Yes, all companies can register by filling an online form and will receive all the receipts
and evidences of the registration

https://www.infogreffe fr/sodetes/formalites-entreprise /formalites.html One has no
restrictions regarding the drafting of the articles of incorporation (to the extent they are
compliantwith the law), but standard templates are proposed on the website.

municate with shareholders electronically? If yes for
all purposesoronlysome? Are there requirements or
restrictions asto how thisisdone?

2 | Canyoufile otherdocumentsthatyouare requiredto | Yes, all documents can be registered online, including the appointment and removal of
file with the Company Registry online (e.g. director directors and auditors, as well as annual accounts https://www.greffes-
appointmentsand removals)? If yes, all oronly some? | formalites.fr/modifs/fmlModif.php?Formeluridique=SARL

http://www.i-greffes.fr/

3 | Canthird partiesaccessinformation about companies | Yes, all the information related to companies is collected by the French commercial reg-

online? Ifyes, all oronly some? ister (hereafter “Greffe du commerce”) and available online at the following link:
https://www.infogreffe.fr. However, consulting a document is not fully free and compa-
nies are sometime reluctant to publish their accounts, even if thisis a legal requirement,
because they tend to prefer to run the risk of being fined than to discose sensitive in-
formationtotheir competitors.

4 | Doesyour company law allow companiestocom- Yes, companies may decide to communicate with shareholders electronically. Regarding

the conveningfor the shareholders’ meeting of the company, there was previously some
provision regarding French SARL where the law regarding a commercial company re-
quired previously substantial formalities (i.e. the obligation for a French SARL to convene
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its shareholders to general meetings by mean of registered letters), but the law was
changedin order to perform this convening through simple electronic messages’ .

Does your company law allow shareholders to com-
municate with companies electronically? If yes, forall
purpose or onlysome? Are there requirements or
restrictionsasto how thisisdone?

Yes, see above.

Can meetings of shareholders be held electronically
where shareholders are notall presentinthe same
place? If yes, are there requirements as to how thisis
done?Isit limitedto publicly traded companies? s
there a distinction between providing information
aboutthe meeting (by transmission) and participation
(e.g.therightto speak, to proposeitemsonthe
agenda, to vote).

The commercial Code® states for SA and SARL the possibility for shareholders to partici-
pate in a general meeting through Visio conference, provided certain conditions are
fulfilled, ensuring the security and the quality of the communication.

Is there a systemin place inyourjurisdiction thatcan
be used to authenticate an electroniccommunication
or a document (e.g. electronicsignature)? If so, isit
compulsory?

Yes, there are many systems fulfilling the conditions laid in art. 1316-4 of the Civil Code,
and the one used by the greffe du commerce is a system named Certigreffe, which relies
on a usb stick and guarantees the confidentiality and the security of the procedures
https://www.infogreffe.fr/societes/services-infogreffe/certificat-electronique.html

Additional comments, ifany

" Forexa mple: décret n®2015-545 du 18 mai 2015 pris pour applicationde I'ordonnance n®2014-863 du 31 juillet 2014 relative au droit des sociétés, prise enapplicationde l'article 3
de laloin®2014-1du 2janvier 2014 habilitant le Gouvernement a simplifier et sécuriser la vie desentre prises:
http://www.legifrance.gouv.fr/affichCodeArticle.do;jsessionid=1CD3707481BACB65F6CEDD72CB5324D C.tpdila09v_2?idArtide=LEGIARTI000030615063&cidTexte=LEGITEXT00000563

4379&dateTexte=20150610&categorielien=id&oldAction=&nbResultRech=
® Articles R. 223-20-1 for the SARL and R. 225-97
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Germany

Nr

Question

Answer/Comments

Can youform a company
online? (Isthisall types of
companiesoronly some? Are
there restrictions, e.g. you have
to use model articles?).

In order to form a company, you have to take recourse to the services of a notary. The articles of assodation
need to be notarized and the application to the company registry will be legally checked and the identity of the
applicant will be validated by the notary.

After that, there is electronic communication between the notary and the register. Therefore the process of
being incorporated takes less time than it used to take some years ago. Regular incorporations usually will be
registered between one and three days. Provided that the founders paid the registering fee (failure to do so is
one of the most common reasons for delay).

2 | Canyoufile otherdocuments Documents to be filed with the company registry have to be filed by the notary. He will send it electronically to
that you are requiredtofile the company registry.
with the Company Registry
online (e.g. directorappoint-
ments and removals)? If yes, all
oronlysome?

3 | Canthird partiesaccessinfor- All  registered information is available online (see  www.unternehmensregister.de  and
mation about companies www.handelsregister.de). There are modest fees (usually 4.50 € per document). Whether the websites are
online?Ifyes, alloronlysome? | sufficiently user-friendly fornon-German speakersis debatable.

4 | Doesyour company law allow Private companies are free to stipulate in their articles the way of communication between the company and

companiestocommunicate
with shareholders electronical-
ly? If yesforall purposes or
onlysome? Are there require-
ments or restrictions as to how
thisisdone?

the shareholders. According to the legal default rule, if there is no specific provision in the articles, the invita-
tionto the shareholders’ meeting has to be sent by registered letter.

Public companies must publish the invitation to the general meeting in the official gazette (electronically) and
on theirwebsite.

59




Does your company law allow
shareholders tocommunicate
with companies electronically?
Ifyes, for all purpose oronly
some? Are there requirements
or restrictions asto how thisis
done?

In public companies, an official request by minority shareholders to convene a general meeting or to put addi-
tional items onthe agendahas to be submitted in writing.

Shareholders of a public company may also establish an internet forum for communicating with each other,
but it seemsthatthis possibilityis not very popularamongst shareholders.

Can meetings of shareholders
be held electronically where
shareholdersare notall present
inthe same place? If yes, are
there requirements asto how
thisisdone?Isitlimitedto
publicly traded companies? Is
there a distinction between
providinginformation about
the meeting (by transmission)
and participation (e.g. the right
to speak, to propose itemson
the agenda, to vote).

Private companies can freely stipulate the procedure of the shareholders’ meeting in their articles. The default
ruleisa physical meeting, but the shareholders unanimously can always waive this requirement.

In public companies, the articles may provide that shareholders can vote without being present in the meeting,
either in writing or electronically. The articles may also provide for broadcasting the meeting, e.g. on the com-
pany’s website. Listed companies are obliged to publish on their website the documentation which the share-
holdersneedinorderto prepare the meeting.

There is an interconnection with the shareholders’ individual right to ask questions during the meeting: The
management board may reject individual questions if the required information has already been made availa-
ble onthe company’s website atleast seven days before the meeting.

Proxy voting in the meeting is possible. Listed companies have to accept electronic communication means for
the authorization of the proxy.

Isthere a systeminplacein
your jurisdiction that can be
used to authenticate anelec-
troniccommunicationora
document (e.g. electronicsig-
nature)?Ifso, is itcompulsory?

There is a particular act on digital signatures, which are accepted for various purposes in civil law and proce-
dural law.

Additional comments, if any
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Ireland

that you are requiredtofile
with the Company Registry
online (e.g. directorappoint-
mentsand removals)? If yes,
allor onlysome?

Nr | Question Answer/Comments

1 | Canyouformacompany Company incorporation can be completed online in limited circumstances.
online? (Isthisall types of ' _ _ _ _ N ) B
companies oronly some? Are An electronic comp?ny incorporation sch(.ame is avalllable t.o faC|I|tat.e presenters who are. members .of the F.e I?hramn
there restrictions, e.g. you Scheme” who require sp.eedy company incorporation. It is not suitable for a once-off incorporation, but is instead
have to use model articles?). used by presenters who file documents regularly.

2 | Canyoufile otherdocuments | Yes. The Companies Registration Office (“CRO”) provides for CORE (the Companies Online Registration Environment)

which is available to registered users who are often accountancy firms or authorised filing agents (see below) filing on
behalf of clients. This allows members to check the status of their companies, to receive notification of filings for
companies in members’ portfolios and of changes in the status of those documents, to watch their companies and to
file documents online. In order to avail of faster registration, the following documents can be filed on-line: Business
Name Individual; Business Name Partnership; Business Name Body Corporate; Change of Company Name; Annual
Return; Change in secretary/director details; Change of address; Multi-member to single-member company; Single-
member to multi-member company; Special resolutions and any document lodged in connection with it; and Ordinary
resolution and any document lodged in connection with it. Registered users are required to use a high level of securi-
ty insendinginreturnsinorderto ensure thatthe CRO will be able to prove the identity of the senderforany return.

Forms can also be submitted electronically through one of the secretarial software vendors that has a relationship
with the CRO. A director or secretary who wishes to sign returns electronically through one of these packages can do
so using a ROS (Revenue Online Service) Certificate. This means that any person who has registered with ROS and has
obtained a digital ROS cert can sign CRO foms online. It is the responsibility of company officers to ensure that their
ROS certificate isnotimproperlyused.

Section 35 Companies Act 2014 (“the Act”) provides forthe authorisation by acompany of an “electronicfiling agent”
to performthe electronicsigning of documents that are required to be delivered by the company to the CRO and the
deliverytothe CRO by electronic means of those documents sosigned. Underthe Act, annual returns may also be
made to the Registrarelectronically (s.344).
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Can third parties accessin-
formation about companies
online?Ifyes, all oronly
some?

Yes, certain important information, such as company name and registered office address, may be checked free of
charge on the CRO web site. More detailed company information such as an annual return, company accounts or
company printout, are also available online but forafee.

Does your company law allow
companiestocommunicate
with shareholders electroni-
cally? If yesfor all purposesor
onlysome? Are there re-
quirementsorrestrictions as
to how thisis done?

For all companies, notice may be served on shareholders by electronic means if the company’s constitution allows. It
may also be pemmitted if: “(a) the member has consented in writing to the company, or the officer of it, using elec-
tronicmeansto serve or give noticesinrelationto himorher;

(b) at the time the electronic means are used to serve or give the notice in relation to the member, no notice in writ-
ing has been received by the company or the officer concerned from the member stating he or she has withdrawn the
consent referred to in paragraph (a); and (c) the particular means used to serve or give the notice electronically are
those that the member has consented to.”(s.218) Furthermore finandal statements may be sent electronically to
addresses notified to the company for that purpose (s.338) Squeeze out and sell out rights may be effected by notice
delivered electronically if the three conditions referred to above have been complied with (s.459).

For traded public limited companies (PLCs), additional rights are provided for shareholders. Notice of a meeting must
be issued “in a manner ensuring fast access to the notice on a non-discriminatory basis, using such media as may rea-
sonably be relied upon for the effective dissemination of information to the public throughout the Member States”.
The PLC must make available to shareholders on its website: notice of the general meeting, the total number of
shares, documents to be submitted to the meeting, copies of draft resolutions or commentary on agenda items, proxy
voting forms, draft resolutions tabled by shareholders (s.1103).

Doesyour company law allow
shareholders tocommunicate
with companies electronical-
ly? If yes, forall purpose or
onlysome? Are therere-
quirementsorrestrictions as
to how thisis done?

For PLCs shareholders with 3% of the issued share capital have the right by electronic or postal means to put an item
on the agendaand table a resolution (s.1104)
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Can meetings of shareholders
be held electronically where
shareholdersare notall pre-
sentinthe same place? If yes,
are there requirements as to
how thisis done?Isit limited
to publicly traded companies?
Is there a distinction between
providinginformation about
the meeting (by transmission)
and participation (e.g. the
rightto speak, to propose
itemsonthe agenda, to vote).

For all shareholders, general meetings of shareholders may be held using any technology that provides shareholders
as a whole with “a reasonable opportunity to participate” (s.176). Proxies may be effected by sending or delivering
the instrument or by communicating the instrument to the company by electronic means (s.183). Unanimous written
resolutions may be effected by having the relevant documentation delivered to the company by electronic mail or fax
as wellasinthe usual manner(s.193)

Traded PLCs may provide for participationin ageneral meeting by electronicmeans (s1106). It states as follows:
(1) Atraded PLC may provide for participationin ageneral meeting by electronicmeansincluding—

(a) a mechanism for casting votes, whether before or during the meeting, and the mechanism adopted shall notre-
quire the member to be physically present at the meeting or require the member to appoint a proxy who is physically
presentatthe meeting;

(b) real time transmission of the meeting;
(c) real time two way communication enabling members to address the meeting from aremote location.

(2) The use of electronic means pursuant to subsection (1) may be made subject only to such requirements and re-
strictions as are necessary to ensure the identification of those taking part and the security of the electronic commu-
nication, to the extent that such requirements and restrictions are proportionate to the achievement of those objec-
tives.

(3) Members shall be informed of any requirements or restrictions which a traded PLC puts in place pursuant tosub-
section (2).

(4) A traded PLC that provides electronic means for participation at a general meeting by a member shall ensure, as
far as practicable, that—

(a) such means—

(i) guarantee the security of any electroniccommunication by the member;
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(ii) minimise the risk of data corruption and unauthorised access;
(iii) provide certainty as to the source of the electroniccommunication; and
(b) inthe case of anyfailure or disruption of such means, that failure or disruptionis remedied as soon as practicable.

Shareholders may appoint a proxy by electronic means and have at least one effective method of notification of a
proxy by electronic means offered to it by the traded PLC (s.1108). Voting results must be made available at meeting
and on website within 15days (s.1110)

Is there a systeminplacein
your jurisdiction that can be
used to authenticateanelec-
troniccommunicationora
document (e.g. electronic
signature)?If so, isitcompul-
sory?

The Act provides for the authorisation by a company of an “electronic filing agent” to perform the electronic signing
of documents that are required to be delivered by the company to the CRO and the delivery to the CRO by electronic
means of those documents so signed (s.35).

In addition, the Electronic Commerce Act 2000 provides that electronic documents are treated as documents for the
purposes of cases.

Additional comments, if any

The Act envisages that changes may be made to improve operational efficiency. It provides that the delivery of docu-
ments in electronic form may be made mandatory if the Minister, after consultation with the Registrar, considers that
the performance by the Registrar of functions under this Act could be more efficiently discharged (s.897). Such an
order could prescribe that the sole means to be used to deliver, under the particular provision concerned, a docu-
mentto the Registrar would be those provided forunderthe Electronic Commerce Act 2000.
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Italy

Question

Answer/Comments

Can youform a company online?
(Isthisall types of companies or
onlysome? Are there restrictions,
e.g.you have to use model arti-
cles?).

No, Italian company law still sticks to the traditional incorporation via public notary.

companiesto communicate with
shareholders electronically? If yes
for all purposesoronly some? Are
there requirements orrestrictions
as to how thisis done?

2 | Canyoufile otherdocumentsthat | Yes. The details can be accessed (in English) at www.registroimprese.it in the section “webfiling service”. Files,
you are requiredtofile with the signed using a digital signature, are submitted electronically to the Business Registry Office of the relevant
Company Registryonline(e.g.di- | Chamber of Commerce. Receipts are given by the Office to the certified email of the company, ensuring
rector appointments and remov- traceability and transparency. All companies registered in the Italian Business Register must have a certified
als)?Ifyes, all or only some? email. Also annual financial statements can be submitted electronically, provided they are signed using the

digital signature belonging to the company’s legal representative.

3 | Canthird partiesaccessinfor- Yes. The details can be also accessed at www.registroimprese.it. In particular detailed legal, economic and
mation about companiesonline? If | administrativeinformation can be obtained onlineclicking on “features” “forthe citizen”.
yes, all or only some?

4 | Doesyour company law allow According to art. 2366, paragraph 2, of the Italian civil code the notice convening a general meeting can be

published either in the Official Gazette orin at least one daily newspaper indicated in the artides of assod a-
tion. Such daily newspaper can be also an online daily press. Moreover, according to art. 2366, paragraph 3,
of the Italian civil code companies whose shares are not listed nor widely dispersed among the public can
adopt a provision in their artides of assodiation whereby they can be authorised to send the notice convening
a general meeting with any means, herein included electronic mail provided that this is done in a way ensur-
ing evidence of the receipt of such (electronic) notice.

According to art. 125-bis TUF (testo unico della finanza/Financial Consolidated Act) the shareholders’ meeting
of listed companies is convened with a notice published on the company’s website and with the other formal-
ities set out by Consob (the Italian Securities and Markets Authority), that is granted regulatory powers to
implement such provision.

According to art. 2370, paragraph 3, of the Italian civil code the artides of assodiation can allow intervention
in the shareholders’ meeting and the exercise of the voting rights electronically. The same provision applies to
listed companies under artide 127 TUF (testo unico della finanza/Financial Consolidated Act) and Consob (the
Italian Securities and Markets Authority) is granted regulatory powers toimplement such provision
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As to listed companies, artide 125-ter provides that the board of directors publishes on the website of the
companies a report on the topics in the agenda of the shareholders’ meeting; article 127-ter TUF provides
that the company can arrange a “Q&A” section in its website to provide answers to the shareholders in view
of a forthcoming shareholders’ meeting; more generally art. 125-quarter TUF lists the documents (herein
proxy materials) to be published by listed companies in their website, thatis mandatory.

Does your company law allow
shareholders to communicate with
companieselectronically? If yes,
for all purpose oronlysome? Are
there requirements or restrictions
as to how thisis done?

Shareholders may communicate with the company electronically to participate electronically in a sharehold-
ers’ meeting or with regard to proxy voting as indicated above.

Can meetings of shareholders be
held electronically where share-
holders are notall presentinthe
same place? If yes, are there re-
guirementsasto how thisis done?
Isitlimitedtopublicly traded
companies? Isthere adistinction
between providinginformation
aboutthe meeting (by transmis-
sion) and participation (e.g. the
rightto speak, to propose itemson
the agenda, to vote).

As already mentioned, according to art. 2370, paragraph 3, of the Italian dvil code the articles of assodiation
can allow intervention in the shareholders’ meeting and the exercise of the voting rights electronically. The
same provision applies to listed companies under artide 127 TUF (testo unico della finanza/Financial Consoli-
dated Act) and Consob (the Italian Securities and Markets Authority) is granted regulatory powers to imple-
ment such provision.
In particular details on the electronic participation and electronic voting are set out in articles 143 bis and 143
ter of Consob regulation no. 11971 on issuers (so called Regolamento emittenti). It can be accessed at
www.consob.it, legal framework, laws and regulations). In essence, the articles of assocdiation may provide for
the use of electronic means to pemit one or more of the following types of participation at the sharehol ders’
meeting:
a) transmission of the shareholders’ meetinginreal time;
b) participation at the meeting from another location through a two way communication system in real
time;
c) exercise of the right to vote before the meeting or during it, without the need to appoint a repre-
sentative to be physically present.

Is there a systemin place inyour
jurisdictionthat can be usedto
authenticate an electroniccom-
munication ora document(e.g.
electronicsignature)? If so, isit
compulsory?

Yes, electronic signature is regulated by Legislative Decree 7 March 2005 no. 82 (so called Italian code of digi-
tal administration), based upon the relevant EU Directive on a Community framework for electronic signa-
tures.

Additional comments, if any

None
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Lithuania

Nr

Question

Answer/Comments

|/ Can you form a company

online? (Is this all types of com-
panies or only some? Are there
restrictions, e.g. you have to use
model articles?)

There is a possibility to form a company online. The regulation does not let to set up all types of companies
online. It is allowed to set up a private enterprise, a private limited liability company and a small partner-

ship.
There are several restrictions:

1* the incorporator shall have e-signature;

2" there are model articles which must be followed:;

3 if the headquarter is not the private property of the incorporator, there shall be the signed agreement

with owner’s e-signature;
4™ shares of the private limited liability company shall be paid monetary contribution;
5" the name of the company shall be temporary booked in the Register of Legal Entities;

6" inthe name of a company cannot be the word “Lietuva”.

.| Can you file other documents

that you are required to file
with the Company Registry
online (e.g. director appoint-
ments and removals)? If yes, all
oronlysome?

Itisallowedto use online system to give applications of

1. Data (principal managing body, headquarter, procuracy, contacts) changing;
2. Legalstatus changing;
3. Foundingdocumentschanging.

.| Can third parties access infor-

mation about companies
online?Ifyes, all oronly some?

Yes, they can access.

The information can be found at http://www.registrucentras.It/jar/

The information about the code, legal form and legal status of companiesis non-charged.

The other pieces of information can be given if the contract with Register of Legal Entities is signed. This
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informationis paid.

Does your company law allow
companies to communicate
with shareholders electronical-
ly? If yes for all purposes or only
some? Are there requirements
or restrictions as to how this is
done?

Yes, companies can communicate with shareholders electronically.

Shareholders can use electronicmeans of communications when they want to vote.
Information can be presented to shareholders by electroniccommunication.

The agendaand projects of decisions can be offered using electroniccommunication.

There are no specificrequirements how this kind of communication should be done.

Does your company law allow
shareholders to communicate
with companies electronically?
If yes, for all purpose or only
some? Are there requirements
or restrictions as to how this is
done?

Shareholders can use electronic means of communications when they want to vote.

There are no specific requirements to those procedures. The general rule of requirements can be found in
Republic of Lithuania Law on Companies. The artide 21 says: “For the shareholders to be able to attend and
vote at the General Meeting of Shareholders by means of electronic communications, only the requirements
and restrictions which are necessary for establishing the shareholders’ identity and for ensuring the security
of the transmitted information may be applied to the use of the means of electronic communications and
onlyinthe case whenthey are proportionate to achieving thesegoals.”

.| Can meetings of shareholders
be held electronically where
shareholders are not all present
in the same place? If yes, are
there requirements as to how
this is done? Is it limited to pub-
lidy traded companies? Is there
a distinction between providing
information about the meeting
(by transmission) and participa-
tion (e.g. the right to speak, to
propose items on the agenda, to
vote).

According to the Artide 21 of Republic of Lithuania Law on Companies, “The company may provide a possi-
bility for shareholders to attend the General Meeting of Shareholders and to vote by means of electronic
communications. For the shareholders to be able to attend and vote at the General Meeting of Shareholders
by means of electronic communications, only the requirements and restrictions which are necessary for
establishing the shareholders’ identity and for ensuring the security of the transmitted information may be
applied to the use of the means of electronic communications and only in the case when they are propor-
tionate to achieving these goals”.

Thisregulation refers to both private limited liability and publiclimited liability companies.
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Is there a system in place in
your jurisdiction that can be
used to authenticate an elec-
tronic communication or a doc-
ument (e.g. electronic signa-
ture)?If so, isit compulsory?

Yes, the electronic signature is regulated by Republic of Lithuania Law of 11 July 2000 on Electronic signa-
ture.

According to the article 8 of this Act, “A secure-electronic-signature, created by a secure-signature-creation-
device and based on a qualified-certificate which is valid, shall have the same legal force that a hand-written
signature in written documents has and shall be admissibleas evidencein court.”

.| Additional comments, if any

None
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Luxembourg

Nr | Question Answer/Comments
1 | Canyouformacompanyonline?(ls | Yes, all companies can register by filling an online form and will receive all the receipts and evidences of
thisall types of companiesoronly the registration:
some? Are there restrictions, e.g.
: ] . . o _
you have to use model articles?). https://www.rcsl.lu/mjrcs/jsp/IndexActionNotSecured.action?time=1434360151016&loop=2
One has no restrictions regarding the drafting of the articles of incorporation (to the extent they are com-
pliant with the law), and during the process of the registration, the user can attach his/her own artide of
incorporation.
2 | Canyoufile otherdocumentsthat Yes, all documents can be registered online, induding the appointment and removal of directors and audi-
you are requiredtofile with the tors, as well asannual accounts.
Company Registryonline (e.g. direc-
tor appointments and removals)? If
yes, all or only some?
3 | Canthird partiesaccessinformation | Yes, all the information related to companies’ acts are collected by the Luxembourg commercial register

about companiesonline? If yes, all

(hereafter “Greffe du register du commerce et des sociétés”) and available online at the Memorial C°:

% Art. 9. Of the Law dated 10™ august1915 on commercial companies states that «§ 1. Instruments, extracts therefrom orinformation the publication of which is
provided for by law shall within one month after the date of the finalised instrument be lodged with the «register of commerce and companies». A receipt shall be
issued in respect thereof. Documents so lodged shall be placed in a file kept for each company. » «The original or a notarised copy of the powers of attorney, whether
in the form of a public deed or private instrument and which are annexed to the constitutive instrument of sociétés anonymes, sociétés en commandite par actions,
sociétés coopératives, sociétés a responsabilité limitée and civil companies, shall be filed at the same time as the documents to which they relate.

§ 2. Any person may, without charge, examine documents lodged in respect of a specific company and obtain, even by a request sent in writing, a full or partial copy
thereof, the only payment required being that of the «administrative costs as determined by grand-ducal regulation»4, 5.Such copies shall be certified true copies
unless the applicant waives certification.» «$§ 3. Publication shall be made in the « Mémorial C, Recueil des Sociétés et Associations»6; the published documents shall
be sent to the «register of commerce and companies»4 where they may be examined by any person free of charge and they shall be collected in a Recueil Spécial
(Special Register). Publication must take place «within two months» of lodgement.»
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oronlysome?

http://www.legilux.public.lu/entr/search/index.php

Does your company law allow com-
paniestocommunicate with share-
holders electronically? If yes forall
purposesoronlysome? Are there
requirements orrestrictionsasto
how thisis done?

Yes, companies may decide to communicate with shareholders electronically. One shall mention as well
that in some cases, convocation between a company and a shareholder must be performed by way of
registered letter. This is the case for example for the bearer of registered shares (action nominatives)*’, or
in the framework of specific majority requirements'’ but even in this case where the Law requires a regis-
tered letter, article 34 of the law dated 14™ August 2000 forecasts the possibility of an electronic regis-
tered letter'”.

Does your company law allow
shareholders to communicate with
companieselectronically? If yes, for
all purpose or only some? Are there
requirements orrestrictionsasto
how thisis done?

Yes, see above.

Can meetings of shareholders be
held electronically where share-
holders are notall presentinthe
same place? If yes, are therere-

Setting-up a shareholders meeting is not an obligation in Sarl of less than 25 shareholders, they can vote
by writing. The commercial Code states for SA the possibility for shareholders to participate in general
meeting through Visio-conference, provided certain conditions are fulfilled, ensuring the security and the
quality of the communication®®.

1% Article32-3 (3), 70 § 3 of the lawdated 10 august 1915 on commercial companies

" Article 194 of the law dated 10th august 1915
the message signed by an electronic mean on the baseof a qualified certificatein which the hour, the date, the sendingand the reception are certified according

12,

to conditions as setout inthe grand-ducal decree is a registered letter.”

13

«Art. 64bis. (1) Unless otherwise provided by the articles and without prejudiceto specificlegal provisions, theinternal rules relating to quorum and decision-

takinginthe board of directors, the supervisory board and the management board of the company shall beas follows:

a)quorum: at leasthalfof the members must be present or represented.

b) decision-taking:a majority of the members present or represented.

(2) Where there is norelevant provisioninthe articles, thechairman of each corporatebody shall havea castingvote inthe event of tie.

(3) Unless otherwise provided by the articles, the internal rules may provide that for the calculation of quorumand majority, the directors or members of the man-
agement board participatinginthe board of directors or management board meeting by video conference or by telecommunication means permitting their identifi-
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guirementsastohow thisis done?
Isitlimitedto publicly traded com-
panies?Isthere a distinction be-
tween providinginformation about
the meeting (by transmission) and
participation (e.g.the right to speak,
to propose items onthe agenda, to

vote).

7 | Isthereasysteminplaceinyour Yes, there are many systems fulfilling the conditions laid in art. 1322-2 of the Civil Code, and the Luxem-
jurisdiction that can be usedto au- bourg commerdial register providing 4 possibilities to authenticate the user by an electronic way, in com-
thenticate an electroniccommuni- pliance with the requirements of security and reliability forecasted by the law. (Luxembourg Id with elec-

cationor a document (e.g. electron- | troniccertificate, token, smartcard or usb stick).

icsignature)?If so, isitcompulsory?
https://www.infogreffe.fr/societes/services-infogreffe/certificat-electronigue.html

Additional comments, if any

cation may be deemed to be present. Such means shall satisfy technical characteristics which ensure an effective participationinthe meeting of the board of direc-
tors or of the management board, whose deliberations shall be on-line without interruption.

The meeting held at a distance by way of such communication means shall bedeemed to have taken placeat the registered offic e of the company.»
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Netherlands

Nr

Question

Answer/Comments

Can youform a company online? (Is thisall types
of companiesoronly some? Are there re-
strictions, e.g. you have to use model articles?).

No. Basically all companies need to be incorporated by notarial deed (with the exception of a
simple assodation). Upon passing the notarial deed (upon which the company comes into
existence) the company has to be registered in the Commercial Register. Generally it is the
notary who takes care of this. This registration can be done online (but has no effect as to the
coming into existence of the company). There is no formal set of standard Articles (although
in practice the notaries of course use a fairly standard notarial deed)

Can youfile otherdocuments thatyou are re-
guiredtofile with the Company Registry online
(e.g.directorappointments and removals)? If
yes, all or only some?

Yes, all documents can be registered online, including the appointment and removal of direc-
tors and auditors, as well asannual accounts.

Can third parties access information about com-
paniesonline? Ifyes, all oronly some?

Yes, all information registered with the Commercial Register ("Handelsregister") which is
administered by the Chambers of Commerce is available online. However most of the infor-
mationis not free of charge and requires asmall payment.

Doesyour company law allow companies to
communicate with shareholders electronically? If
yesfor all purposesoronlysome? Are there re-
guirements or restrictions as to how thisis done?

Yes, companies may decide to electronically communicate with shareholders. The Articles
may determinethatall communication shallbe done by electroniccommunication.

Electronic participation and voting of shareholders in the general meeting may also be al-
lowed by the Articles (art. 2:117a/227a Dutch Civil Code). However, this is rarely used. In
public companies this is due to impracticalities and costs as well as (legal) uncertainty if con-
nections were to be interrupted etc. In private companies impracticalities and costs also
mean that this is not common practice. However, in these companies it is much more com-
mon that dedsions are being made outside meetings by written resolutions (after consulta-
tions by phone etc).

Does your company law allow shareholders to

Yes, for example if shareholders want to propose agenda items (Artide 2:114a Dutch Civil
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communicate with companies electronically? If
yes, forall purpose or only some? Are there re-
guirementsorrestrictions asto how thisisdone?

Code). See for participation and voting above.

Can meetings of shareholders be held electroni-
cally where shareholders are not all presentin
the same place? If yes, are there requirements as
to how thisis done?Isit limited to publicly trad-
ed companies? Isthere a distinction between
providinginformation about the meeting (by
transmission) and participation (e.g. the right to
speak, to propose items on the agenda, to vote).

Yes, a GM can be held fully electronically, ie no physical presence and only online, or partly
electronically, ie. some persons participate and the rest by online. This is possible in all lim-
ited liability companies. However, as explained above, this is far from common practice for
the reasonssetout under4.

Is there a systemin placeinyourjurisdiction that
can be usedtoauthenticate an electroniccom-
munication ora document (e.g. electronicsigna-
ture)?If so, isit compulsory?

No, at this point this is not yet established in a corporate context. Legislation is available for
e-contracting.

Additional comments, ifany
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Poland

Nr | Question

Answer/Comments

1 | Canyouform acompany
online? (Isthisall types of
companiesoronlysome? Are
there restrictions, e.g. you have
to use model articles?).

Yes, according to art. 157" CCC (Code on Commercial Companies, Pol. kodeks spétek handlowych) one can form
a limited liability company (Pol. spétka z ograniczong odpowiedzialnosciq — sp. z 0.0.) online — this provision
was introduced in January 2012. Moreover, since 15 January 2015, it is also possible to establish two of Polish
company law partnerships online — pursuant to art. 23" and art. 106" CCC a general partnership (Pol. spétka
jawna, which is the equivalent of the German Offene Handelsgesellschaft) and a limited partnership (Pol.
spotka komandytowa, which is the equivalent of the German Kommanditgesellschaft) may be established via
online registration. The remaining types of Polish companies and partnerships, i.e. joint stock company, pro-
fessional partnership, limited joint-stock partnership as well as Societas Europaea still need to be established
ina traditional way asthere is no possibility foronline registration yet.

In case the company or a partnership is formed online, there is a model artides of association provided, which
cannot be altered before the company is established (any changes are only possible afterwards).

There is one more important restriction — there may not be any contributions in kind with regards to share
capital when creating the company (or the partnership) online; share capital must be paid entirely in cash. In

limited liability company it may be paid up within seven days after establishing the company, unlike in tradi-
tional procedure, in which the share capital needs to be paid before formingthis type of company.

It is important, that according to art. 157" CCC establishing limited liability company does not require secure
electronic signature, i.e. simple electronic signature is enough, which means it is suffident to register on the
website. With regards to general partnership and limited partnership, pursuant to art. 23' CCC and 106" CCC
respectively, it is required to use secure electronic signature verified with qualified certificate or electronic
signature confirmed by the Polish electronic platform of public administration services profile (Pol. el-
ektroniczna platforma ustug administracjipublicznej, ePUAP).

2 | Canyoufile otherdocuments
that you are requiredtofile
withthe Company Registry

Yes, but only some. Art. 19 sec. 2 of Act on National Court Register allows online filing with the National Court
Register. Art. 19 sec 2b requires secure electronic signature verified with qualified certificate or electronic sig-
nature confirmed by the Polish electronic platform of public administration services profile (ePUAP). It needs
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online (e.g. directorappoint-
ments and removals)? If yes, all
oronlysome?

to be pointed out that in practice it is rarely used, it seems to be still easier, quicker and cheaper to file printed
documents in a traditional way. It also may be especially difficult to implement with regards to legal actions
that require notarial deed, e.g. resolutions of general meeting. In order for notarial deeds to be submitted,
notary public must have provided such a deed with a secure electronic signature verified with qualified certifi-
cate.

Can third parties accessinfor-
mation about companies
online?Ifyes, all oronly some?

Third party may access some information about a company online (nonetheless much more information is
available in Registry Court on demand). The extract from National Court Register (Pol. KRS — Krajowy Rejestr
Sqgdowy) is free of charge for everyone via the Ministry of Justice website. The access is easy and convenient.
Data is available for all entities registered with the National Court Register. The extract includes mainly: basic
information about the company (address, share capital, branches, information about changes in articles of
association etc.), in limited liability companies list of shareholders who hold at least 10% of shares, rules of
representation, members of management and supervisory board, commercial proxies, and other. Full file in-
cluding historic data must be applied for and is available as a paid service. Further information, such as articles
of association or resolutions of general meeting are only available and may be viewed by everyone in the Reg-
istry Court.

Does your company law allow
companiestocommunicate
with shareholders electronical-
ly? If yesforall purposesor
onlysome? Are there require-
ments or restrictions as to how
thisisdone?

According to art. 238 § 1 CCC, in Polish limited liability companies a notice concerning information about gen-
eral meeting may be sent to a shareholder by electronic mail (instead of registered mail or courier service des-
patch) provided that the shareholder had previously consented to this in writing along with providing his elec-
tronicmail address.

According to art. 402 § 3 CCC same procedure is also possible in joint stock companies, but there is one addi-
tional condition. It is only possible when all of the shares are registered shares i.e. there are no bearer shares
issued by the company. In case the company issued any bearer shares (which is the case in all listed companies
and many non listed companies) it is not possible to send notice about the general meeting via electronic mail,
because insuch case it isrequired to make an official announcement regarding general meeting.

Polish law does not provide the possibility for the company to electronically communicate with shareholders
(or a particular group of shareholders) in any othersituation.
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Does your company law allow
shareholders tocommunicate
with companies electronically?
Ifyes, for all purpose oronly
some? Are there requirements
or restrictions asto how thisis
done?

Shareholders may communicate with the company electronically with regard to proxy voting in joint stock
company. According to art. 412 § 2 CCC the proxy regarding voting on shareholders meeting on behalf of
shareholder may be granted in writing orelectronically.

The only other example of possibility for shareholders to communicate electronically with the company is the
possibility of taking partin shareholders meeting by electronic means of communication (see question 6).

Can meetings of shareholders
be held electronically where
shareholders are notall present
inthe same place? If yes, are
there requirements astohow
thisisdone?Isitlimitedto
publicly traded companies? Is
there a distinction between
providinginformation about
the meeting (by transmission)
and participation (e.g. the right
to speak, to propose itemson
the agenda, to vote).

Yes, according to art. 406 CCC shareholders meeting in joint stock companies may be held electronically. This
regulation refers to both private and public companies, moreover, it can be applied to limited joint stock part-
nership (Pol. spdtka komandytowo-akcyjna, which is the equivalent of the German Kommanditgesellschaft auf
Aktien).

For thisto be allowed:
a) company’s articles of association must provide for such a possibility (optin),

b) it needs to be provided in the announcement regarding the particular general meeting, that shareholders
may participate by means of remote communication.

When holding such a general meeting, the company must ensure a live transmission, possibility for bilateral
communication, whichincludes the right to speak and the right to vote, both personally and by proxy.

Isthere a systeminplacein
your jurisdiction that can be
used to authenticate anelec-
troniccommunicationora
document (e.g. electronicsig-
nature)?If so, is itcompulsory?

In Poland this is governed by the Act of 18 September 2001 on electronic signature, which is based on Di-
rective 1999/93 of the European Parliament and of the Council of 13 December 1999 on a Community frame-
work for electronicsignatures.

According to Art. 78 § 2 of Polish Civil Code, electronic signature which is verified with qualified certificate is
equivalentto the written form.

Additional comments, if any

There are some major changes with regard to digitalisation of company law coming into force on 1 April 2016.
Generally, the range of actions regarding companies and partnerships (those which were established online)
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which may be done electronically will be further expanded. Not only establishing of company or partnership
will be possible electronically, but also inter alia change of artides of assodation, transferring all rights and
obligations of partner in a partnership, adopting a resolution in limited liability company, transferring of shares
inlimited liability company and dissolution of acompany or partnership.
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Spain

Nr

Question

Answer/Comments

Can youform a company online? (Is thisall
types of companiesoronly some? Are there
restrictions, e.g. you have to use model arti-
cles?).

In Spain, it is possible to incorporate a SL (Sociedad de Responsabilidad Limitada) or SLNE (Sodedad
Limitada Nueva Empresa, as “sub-form of SL) online.

SA (sociedad anénima) is excluded from this possibility.

All the legal and bureaucratic steps in order to incorporate a SLNE or SL are made from the Notary's
office through electronic notarial documents without any need for the partner/s to go (and file docu-
ments) to the Mercantil Registry, Sodal Security and Tax Authorities. The Notary sends (electronically)
all the documentation to these Authorities.

The notarial deed of incorporation must be signed within one working day of the reception (at the No-
tary’s office) of the telematic company name certification issued by the Central Mercantile Registry,
provided that at the time the Notary and the rest available necessary data were provided by interested
parties (partner/s).

The Mercantile the registrar shall register the deed/charter within three working days from the recep-
tion of the telematicdocuments (sent by the notary).

Thus, costs are reduced.

As a general rule, the fees are: (i) 150 euros for the Notary’s and (ii) 100 euros for the Register's (as
regards the incorporation of a SRL).

Besides, if that SRLisincorporated: (i) with no more than 3.000 euros of capital and (ii) the templates of

articles of association (approved by the Ministry of Justice) the notarial fees will be: (i) 60 euros for the
Notary and (ii) 40 euros for the Register.

Former publication and inscription of the SRL at the BORME (official gazette of the Mercantil Registry)
isfree.
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The Estatistics (the published available ones) explain how many companies have used this online pro-
ceedingand how many days it took:

http://www.circe.es/Circe.Publico.Web/Estadisticas/EstadisticasSimples.aspx

Can youfile otherdocumentsthatyouare
requiredtofile withthe Company Registry
online (e.g. directorappointments andre-
movals)? If yes, all oronly some?

Can third parties accessinformation about
companiesonline?Ifyes, all oronly some?

Does your company law allow companiesto
communicate with shareholders electroni-
cally? If yesfor all purposes oronly some?
Are there requirements orrestrictions as to
how thisis done?

e Section 11 quater LSC has recognized, expressly for corporations (SLand SA), the possibility that
electroniccommunication can be carried out between companies and their partners.
e Section 11 quarter LSC establishes:

“Communications between the company and the partners, including the sending of documents,
applications and information, may be made by electronic means provided that such communica-

tions have been accepted by the partner.

The company will have to enable, through the company website itself, the corresponding device
that can prove the undoubted date of receipt and the content of electronic messages between
partners and company”.

e However: The web page is facultative for corporations (art. 11 bis.12 LSC), although it is manda-
tory forlisted companies (539.2 LSC).

e Thus, today, not so many companies have incorporated the webpage [that must be approved by
the general meeting and incorporated (the fact of its creation) into the Mercantile Registry] and
are using electronic means in order to establish communications between the company and its
shareholders/partners.

e Of course, all the listed companies have one.

Does your company law allow shareholders
to communicate with companies electroni-
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cally? If yes, for all purpose oronly some?
Are there requirements orrestrictions asto
how thisis done?

Can meetings of shareholders be held elec-
tronically where shareholders are not all
presentinthe same place? If yes, are there
requirements asto how thisisdone?Isit
limitedto publicly traded companies?Is
there a distinction between providingin-
formation about the meeting (by transmis-
sion) and participation (e.g. therightto
speak, to propose items on the agenda, to
vote).

Is there a systemin place inyourjurisdiction
that can be used to authenticate anelec-
troniccommunication ora document (e.g.
electronicsignature)? If so, isit compulsory?

Additional comments, if any
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United Kingdom

Nr

Question

Answer/Comments

Can youform a company
online? (Isthisall types of
companiesoronly some? Are
there restrictions, e.g. you
have to use model articles?).

Yes. Web incorporation lets people incorporate a company online as a private limited company with model articles of
association. Customers register an e-mail address and password.

companiestocommunicate
with shareholders electronical-
ly? If yesforall purposes or
onlysome? Are therere-

2 | Canyoufile otherdocuments | Yes. Web filing provides a secure system so companies can submit information online. The sorts of forms that can be
that you are requiredtofile submitted online relate to annual return, change of accounting reference date, company accounts, change of regis-
with the Company Registry tered office, appointments of directors and secretary, change of details and removal, and return of allotment of
online (e.g. directorappoint- shares.
mentsand removals)? If yes,
all or only some? There are security measures, involving the use of an authentication code provided by the registry.

Software filing allows the transmission of documents via e-mail in an approved form, using an authentication code.
The software must be from a package supplier or have been tested by Companies House. The sort of documents that
can be filed this way are similar to those for web filing. This system is usually used by those who file documents on a
weekly ordaily basis.

3 | Canthird partiesaccessinfor- | Yes. You can get some details about a company for free, including: its registered office address; previous company
mation about companies names; directors’ details; if it has been dissolved; when its accounts were filed or due; and a history of its filed doc-
online?Ifyes, all oronly uments. There is a £1 charge for other filed documents, eg company accounts, annual returns and reports. You need
some? to registertoorderthese. You can pay by credit/debit card or PayPal.

4 | Doesyour companylawallow | Yes. The Companies Act 2006 contains provisions to enable companies to use electronic communications where the

Act requires a document or information to be sent or provided. It contains provisions which set out when a docu-
ment or information is sent or supplied in electronic form. This means if it is sent by electronic means (eg email or
fax) or any other means while in electronic form (eg a disk sent by post). It sets out that a document is sent by elec-
tronic means if it is sent and received by electronic equipment or transmitted conveyed and received entirely by
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quirementsorrestrictions as
to how thisis done?

wire, radio, optical means or other electromagnetic means ( s1168). The sender must reasonably consider that the
receiverwill be able toreadit(soit can be seenandread with the naked eye) and retain a copy of it.

The Act also contains provisions which set out in some detail how documents or information are to be sent by a
company and to a company (s1144 and Schedules 4 and 5). These contain provisions for documents and information
to be sentin electronic form and communications by means of a website (which require the company to notify the
shareholder that the information has been posted on the website). It also contains provisions on authentication
(s1146) and when documents sent by means of a website or by electronic means are deemed to have been delivered
(s1147).

Doesyour company law allow
shareholdersto communicate
with companies electronically?
If yes, for all purpose oronly
some? Are there requirements
or restrictions as to how thisis
done?

Yes —see above.

Can meetings of shareholders
be held electronically where
shareholders are notall pre-
sentinthe same place? If yes,
are there requirementsasto
how thisis done?Isit limited
to publicly traded companies?
Is there a distinction between
providinginformation about
the meeting (by transmission)
and participation (e.g. the
rightto speak, to propose

Yes. The Act also makes it clear that a meeting of any company can be held in a way that people who are not present
in the same place can attend, speak and vote by electronic means. For traded companies, use of electronic means
can only be subject to requirements and restrictions necessary to ensure the identification of those taking part and
the security of the electronic communication and which are proportionate to the achievement of those objectives
(s360A). These latter provisions are to meet the Shareholder Rights Directive requirements.
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itemsonthe agenda, to vote).

Is there a systeminplacein Yes. Article 5.2 of Directive 1999/93 on a Community framework for electronic signatures is implemented by the
your jurisdiction that can be Electronic Communications Act 2000. There is a register of UK Established Certification Service Providers that issue
usedto authenticateanelec- | Qualified Certificates.

troniccommunicationora
document (e.g. electronicsig-
nature)? If so, is it compulso-
ry?

Additional comments, if any
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Annex B: Cross-border Voting Complexity
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