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ABSTRACT |

The current body of Jury behawor 11terature produces two paradlgms the ﬁI'S'["].;:f‘"" e,

L f-:'explams varlance in verdlcts by soclologlcal varlables exhlblted by theJuI'Y, defendant and (T

' "Vz’l‘hwctrm the second explams variance by the strength of ev1dence formal and mformal legal o -

R '.rules and reasoned dlfferences in the mterpretatlon of law ThlS thesrs isa test of whlch‘ S

S ‘paradrgm best predrcts the outcome of cases |

| To that end a mock trlal has been created m whrch a defendant was charged w1th‘b L

- murder Though the ev1dence favored h1s convrctron the soc1olog1ca1 relatlonshlps favored;

B acqulttal The mock trlal was wdeotaped and shown to a Jury of eleven members who'v'ﬂ:‘ iy

dehberated and returned a hung verdlct in favor of acqurttal Though the verdrct wasy'.".:_"v_.‘lf R

: expected 1n hght of the soc1olog1ca1 paradlgm Oplmon Tracklng Surveys dehberatron :

- momtorlng, an }Exrt Surveys all showed that the verdlct was based stnctly on the relatrve.‘ L

3 strengths and weaknesses m the physwal and c1rcumstant1al ev1dence Thus when prtted o BT

3 alongslde ev1dent1ary vanables the soclologrcal varlables falled to produce. any ’ mOVementl' S

' B in ]ury decrsmn—makmg

e *';:‘f‘_”socmloglc _ varlables and patterns in decrsron—makmg, ]urors accept and embrace the1r o

" : respons1b111ty to make dec151ons glven the welght of the ev1dence

The conclusmn of the thesrs 1s that desplte ev1dence .showmg correlatlons between, ' ‘-'ff' b' : L



Specral thanks are due the members of the Umversrty of Redlands Mock Trral Team 3

‘who prov1ded exceptlonal wrtness testlmony durlng the mock tr1a1 frlends and famrly

members who gave the1r characters the “real hfe” essence that a convrncmg portrayal -

o requrred Annette Irvmg of the San Bernardmo County Dlstrlct Attorney ] Ofﬁce for her
. help as the prosecutlng attorney, John R. MacRﬂl of Macerl and Assoc1ates for h1s help' '

as the defense attorney Fmally, very specral thanks to the Honorable Judge Welch of

o Rancho Cucamonga for use of his courtroom.
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CHAPTER I.BACKGROUND

Centurres ago if they were caught red-handed were a notorlous reprobate or

charged witha v101ent crime, accused 1nd1v1duals were subJ ected to ¢ ordeals ‘ to determlne L

1 therr gurlt or 1nnocence As far back as997 A D ordeals mcluded such exercises as the “hot

- iron.” Accused 1nd1v1duals were forced to carry a hot iron overa certam d1stance (usually R

nme feet) if the burned hand healed w1th1n three days God was beheved to have expedrted» .

~ the process for the purpose of provrng mnocence and the prrsoner was ' released .

Alternatlvely, those 1nd1v1dua1s untouched by the hand of God were gullty Another form L

‘ of the ordeal was ¢ gorng to the water varrant Bound by rope, these accused were thrust ”
- '1nto a body of water if therr bodres sank to a predeterrmned level God had estabhshed' ’

'1nnocence However those whose bodres ﬂoated were gullty and sentenced accordrngly o

Archaic by current standards of due process dozens of these varrous tests of gurlt were

_ used in England untrl around the 13“‘ Century when replaced wrth a ]ury composed of i

: : : twelve apporntees of the Krng These Jurors merely testlﬁed to therr knowledge of the case» »-

. and defendant and had no authorlty to determrne gullt or mnocence themselves Durlng the SRR o

R rmddle of the 13th Century, however the role of the petlt Jury came to 1nclude ultrmate -

o /dec1sron-mak1ng power but there was no recorded law requlrmg defendants to subrmt to

a Jury Srnce ordeals had been outlawed and the Jury system was strll voluntary, ,often o

. 'defendants refused to accept a jury and the courts for lack of a better alternatrve ‘were

forced to bamsh them The Statute of Westmlmster in 1275 forever establrshed the petlt . R

_ ]ury as the dec1s10n-mak1ng body in cnmmal trrals when it decreed that any 1nd1v1dual



refusing a jury trial would have “punishment strong and hard” imposed until a change of

mind occurred.

The political mdependence of the jury dld not nnmedlately follow Trrals the ng .
» con51dered 1mportant were composed of jurors. apprarsed of thelr responsrblhtles or the _ :
: ' knowledge they must. return a verdrct of gullty When in 1670 a ]ury reﬁased to return a “
verdlct of gurlty agamst William Penn for unlawful assembly, ﬁnes and 1mprlsonment |
followed 'In the Amencan colomes‘ the 1ndependent jury system was estabhshed and
considered an indispensable element of democracy. For example,, in 1735 William Cosby ‘}
‘was appointed by the King as Governor of New York. The new'polemic wasted' no time
| infuriating the colonists who responded with satire andloppositi'o'n editorials. T-he publi'sher :
of one such Journal John Zenger was tried for seditious libel but found not gullty by his
peers Many historlans cite thls 1nstance as the moment in wh1ch ]uries came to represent
a “chec ‘-’V’ against the power of government' and‘ were embedded in the deﬁnition of libertyi
‘ Indeed followmg the Revolutronary War concerns over the longev1ty of the ]ury system .}
v l‘ threatened to undo the pohtlcal union created by the Constitutron unt11 the r1ght to trials by .

L jury in both cr1mina1 and c1v11 matters were enumerated m the Billof Rights.

B For more mformation on the European hlstory of j Jury tr1a1s see Hans and Vrdmar (1986 pp 2 1-

' 30), and Friedman (1993)

‘ In fact opponents of the Constrtution known as Antl-Federahsts consrstently 11sted the absence :
* ‘of a jury trial guarantee as a reason for not supportmg 1ts ratlﬁcatlon For further reference see
- Ketchum, R., ed. (1986, pp. 173-266) : : , ‘

.2



Between 1789 and 1895, the jury was _the s'ol.e' a’rbiter,:of the laﬂv; Not‘or‘ﬂy ‘_dicviit v
decide the ‘guilt or innocence of the accused but was giVen Iatifude de_ci&e queStions-ef law.
Unsurprisingly, jury Verdicts were arbitrafy and; as comﬁiefcial interests gfew, efforts were
initiated to standardize-the interpretations of lew within the eourtroom.' ThUS in 1895 the
| Umted States Supreme Court placed restfamts on the | jury and insisted that matters of law
be decided by the presiding judge (Sparf V. Umted States 156 U.S. 52) “Over the coursev
of the next century, judges have instructed juries on legal matters such as neghgence,

proximate cause, self-defense, reasonable doubt, malice aforethought and so forth.

We have sihce placed considerable value in allowing common people to assume the
responsibility of determining the guilt-or innocenee of fellow.citizer‘ls aecused of crime.?
Indeed, the United States joins the Canadian and English | legal systems aS the only
‘remaining in the world still possessed of the jury system. Increaéingly, however, popular
sentiment in the United States questions ﬁthe viability and wisdom of fnaint‘aining this
historic institution. Some detractors argue that recent high profile criminal cases prove that
juries are too amenable to flamboyance in the courtroom and render verdicts in conflict
with deeper notions of justice (Beyette, 1997). Others have leng maintained that the jury

is incapable of understanding complex legal issues and ascertaining truth from falsity

3 ' Americans have resisted efforts to allow judges to determine guilt for basically three reasons.

First, there is the hope that juries will treat defendants with more humanity than judges who strictly
follow the law. Secondly, judges are professional jurists who have “heard it all before.” As such, they
are jaded by their experiences from evaluating each successive case fairly. Finally, consistent with
democracy, the jury is a mini-government composed of representatives from the people. See for
reference Adler (1994).



partlcularly when sclentlﬁc evrdence is mvolved (Wrshman 1986 pp 168 169) Indeed R .

Ca study conducted by the Amerrcan Bar Assocratron concluded that _]UI'OI‘S were oﬂen._ :

: _‘ »bored confused and mcapable of recalhng essentral preces of ev1dence (Margolrs D H " - _i_;v_‘ ’

| 1989) Fmally, others are embarrassed by the adrmmstratrve shortcommgs in the Jury -

) system and argue that it 1s an expense soc1ety cannot comfortably mcur (Natlonal Center A :

for State Courts 1976) A recent example emerged when a Los Angeles area Judge ', '

. unable to 1mpanel a suﬂicrent number of ]urors 1nvoked a rarely used statute ent1t11ng hlm

’ to authorrze deputres to summon vemrepersons from anywhere in the commumty Thev' ’fl X

, deputy returned qurckly w1th _]UI‘OI‘S found drmkmg ina bar (Corwm 1996) Concerns over
the length of servrce ﬁnanmal hardshlp of those llmpaneled land the costs 1ncurred by_f: o
taxpayers}contmue to be ra-rsed” (Abrahamson, A. 1997), andsome juns'dlcnons are now
even allowing private companies to 'adjudicate cases» with pr.ofessional jurors ,(Jacobs; MA .b e

- 1997).

'If the ’ Jury system 1s to | be mai'ntained in the United :F"States\ :' changes. 1n its

' admmlstratrve procedures w111 certamly occur However the erosion of falth in'the j Jury 1s‘; |

only tangent1ally related to admlmstratrve matters The paramount concern is. the Jury s |

- ability to render verdrcts warranted by case facts. There are a number of’ paradrgms andbk" |

related theorres exrstmg in acadermc lrterature explarmng how Jurles declde verdrcts Somevv : .

E ‘ mamtarn that Jurles are conscrentrous 1n the effort to return a verdlct that is ]ust others ”
~.expose drﬁ'lcultles encountered in domg so .’Two such paradlgrns have been selected for“" B

exploratlon in thrs paper the socrologlcal and Junsprudentral



In hrs 1989 book Socrologul Justrce Donald Black suggests that the manner in : EEE

whtch we analyze the legal process is dreadﬁtlly 1ncomplete 1ndeed we concern ourselves e

w1th the logrcal apphcatlon of facts agamst govermng statutes and predrct whether a Jury‘ ) i L

w111 render a gullty (or ltable) verdlct or acqult (exonerate) Instead accordmg to Black ;j. o

- we should concern ourselves to a greater degree w1th the relatlonshrps between oﬁ‘ender - PR

' and v1ct1m v1ct1m and ]ury, and offender and ]ury s1nce these socral characterrstrcs w1ll’ = P

. predrct the outcome (p 100) The mere scrutmy of rules does not account for the o T

' drfferentral treatment of persons belonglng to drverse races and somal classes To that'v o

" ‘ extent a formal analysrs treats law as a umform entlty when in fact it is varlable For' SRR

example he rehes upon evrdence Wthh suggests that Afrtcan-Amerrcans convrcted of -' s

‘murdenng a whrte are 15 trmes more lrkely 1n Ohro to receive cap1ta1 pumshment than' S

-blacks who murdered other blacks in Georgta the lrkehhood 1ncreases to 30 trmes 1n'

‘ Florrda 1t is- closer to 40, and in Texas the drspanty is 90 trmes greater (Bowers W J & F

GL. Pterce 1980) Obwously, then the Iaw is not apphed umformly Is blatant raclsm the o

cause or 1s ita dlscrepancy 1ndlcat1ve of soctal characterrstrcs that tnal procedures cannot* I

g erase?r

- Social DlstanceandJuryVerdlcts R ’.

Largely perce1ved to be the soc1al mferror of whltes blacks who have clarmed a“_fff,« AR

- whrte v1ct1m comm;tt the most serrous soc1olog1cal crlme of all a downward socral classi



S ‘crime (wherein the 6ﬂ'ender’s soCial ‘status"is,beneath- ‘thatfofthe ﬁ‘c"ﬁlﬁ)‘ “_As -such’ t'hey'are'. e

_ Judged and sentenced more harshly than those whose socrologlcal crime was agamst al__.f P

: member of hrs or her own socral class or better yet a class beneath 1t ‘Black reasons RESCEE

: v_ therefore that the law 1s drﬁ’erentrally applred accordmg to the socral class relatronshrp : _

1 between offender and vrctrm Addrtronally, there are other socrologrcal varrables to" o

'_ mentron Consrder the capltal pumshment drsparrty between tho se oﬁ'enders whose vrctnns_: o S

- were relatlves and frlends as opposed to those whose vrctuns were strangers Black crtes' e el

| research whlch suggests that the former are consrderably more hkely to escape a death"’" R

sentence than the latter (Gross S R & R Mauro 1984) to forge hrs conclusmn that the 'i : o

o8 socrologlcal drstance in relatronshrp explarns dlsparate levels of punrshment between cases..v': SR

. : carrymg the same charge The rule holds for crvrl cases as well in 1ntra-faml1y drsputes -

- Jurres award a greater percentage of the damages sought to cousms aunts and uncles who‘f;; - I B

o are more soclally drstant thanto chrldren brothers s1sters and parents (Stephan C. 1975) RN

v

Thus the closer the socrologrcal drstance the less the law is apphed conversely, the farther: S

| ‘the drstance the more the law is’ apphed

Black also reasons that varratron in the applrcatron of law is also a drrect reﬂectrony

- :of the socrologrcal drstance between the offender and th1rd partles such as the ]ury If the.;v.f‘v. B

- offender 1s of a lower socral class the Jury wrll most hkely exercise a drﬁ'erentrally greater RS

- degree of authorrtatlveness and vote to convrct Alternatrvely, those accused 1nd1v1duals‘; I

who en]oy a soclal class above that of the Jury members are those most lrkely to bef;v'v

- ‘; acqurtted To wrt research suggests that whrte ]urors convrct black defendants at a greater S




' r-ate _than _rnembers of their own race (Bernard, '19.79v)fandthat-the likelihood of a conviction
increases proportionately with the so'cio-economic disparity hetween oﬁ'ender and jury
(Broeder D. 1959) A Stanford Law Review study (1969) found that thereis a cotrelation |
- between a defendant $ blue-collar background and the death penalty In c1V1l personal mjury
suits, research has shown that renters are more likely to support the'plaintiff than.‘
| homeowners (Adler, S: 1994) For Black’s argument to maintain its credibility, we would |
expect c1v1l cases 1n which the plamtiﬁ‘ is soc1ally 1nfer10r to the defendant to result
favorably for the latter. Indeed when plaintiffs sue defendants of similar social standing,'
‘they win 61 percent of the time; conversely, suits 1n1t1ated against wealthy corporatrons

-result favorably for the plaintiff roughly half of the tlme

The sociological variables heretofore discussed are so prevalent in jury decision-
makmg, Black reasons that attomeys w1ll in the foreseeable future choose cases exhlbitmg
favorable tendencies and district attorneys will only press,those cases to trial in which there
1s a sociological advantage. For this reason, Black continues, defendants should be either
concealed from the jury or trial proceedings should be conducted electronically. Th1s
understanding oflaw is used throughout this paper to ercplain the sociological interpretation
of variation in jury verdicts. And there is a considerable amount of research supporting

Black’s fundamental thesis.



: Or}ter'Sociological Correlatesto Jury Verdzcts o

Age has been researched thoroughly and the results are unsurpnsmg Older Jurors s |

e 'tend to. favor the prosecut1on more than younger ]UI‘OI'S (Gulnther 1988 p 113) and_'"f

o '_support the death penalty at a greater percentage (Van Dyke 1977) Younger qu'OI'S ‘\ B .

’ attendrng college are also typlcally drsfavored by prosecutors for fear of a llberal bras, o

o (Wrshman 1986) and defendants who are dlﬂ'erentrally older or younger enjoy greater' »

’ sympathy from ]urors (Kalven & Zersel 1966) Race has also produced explanatrons of S

E Vanant jury behavror Van Dyke (1977) found anincrease in the percentage of black ]urors B R

in Baltlmore subsequently decreased the overall rate of convrctron by 13% Broeder (1 959) S o

- :,found that black Jurors were. consrderably less hkely to accept the testlmony of a polrce Lo

| ; »ofﬁcer Statrstrcally srgmﬁcant drfferences between blacks and whltes were found in the B

| levels of trust 1mputed to court actors such as the prosecutor Judge defense attorney,v .

- vdefendant psychlatrrst psychologrst andwrtnesses called onbehalf ofthe defendant (erey, v |

E ,*1997)

The soclal desrrabllrty of the defendant and vrctlm have been found to correlate R

' : "strongly wrth patterns of Jury decrsron—makmg For example Kalven and Zersel (1966) |

o . found that defendants who were generally lrkable to the jury recelved more sympathy than -

- those percelved to. be unattractlve both socrally and morally Efran (1974) found that the :

'[defendant s socral attractrveness correlated negatrvely wrth convrctrons and severe



o pumshment and ﬁnally, attractlve plamtlﬂ‘s are hkely to w1n larger awards in personal |

o .mjury surts (Stephan 1974)

But the socrologrcal research correlatmg most strongly and consrstently wnhs :

- vpatterned declslon-makmg 1s that measurmg vemrepersons attltudmal blases Thoughr e

- mostly conducted by psychologlsts and socro-psycholcglsts thls element of research st1ll e
i » quahﬁes for the soc1olog1cal paradrgm sxmply because 1ts prrmary measurement varlable is |
ldeologlcal blas whrch is arguably an mextncable reﬂectron of soc1al enwronment Eugene ‘

_ Borgrda (1984) found for example that ]ury sub]ects who watched a s1mulated rape tr1a1 -

- had dlstmct votlng prochvrtles predlcted by therr scores on the Rape Myth Acceptance:_‘ ERE

- Scale. ThlS survey posed statements to whlch sub]ects mdlcated the1r level agreement such n

as “Many women have an unconscrous vvrsh to be raped” and ‘When women go around.' FRR

‘ N braless’ or wearrng short slnrts they are Just askmg for trouble Unsurprlsmgly, those"” .

- subJects who mdlcated a strong level of agreement demonstrated a reluctance to Vote gullty EREEEE

i in the srmulated tnal Addlttonally, Kassm and erghtsman (1983) crafted a Juror Blas»‘ -ﬁ} e

1 Scale whrch is a seventeen questron survey postulatmg questlons such as: “Too many'f:f : S S

mnocent people are wrongﬁally 1mprlsoned” “The defendant is often a v10t1m of hlS own_ .T e

‘ ‘bad reputatro n”; “Too many Jurors hes1tate to conv1ct someone who 1s obwously gurlty’

A and “In most cases where the accused presents a strong defense 1t is only because of a'

: ,.: : »good lawyer The ﬁrst two questlons 1dent1fy those w1th a blas toward the defense andv RS

s the latter exposes those toward the prosecut1on Testmg studres of the JBS conducted in-

;Indlanav found a remarkable correlatron betwe_en ;pr_osecutronv blased :respons‘es _and -



B }wrlhngness to convrct (81 percent) compared to a defense blased wrlhngness of only 52 S

: percent Other studles measunng the eﬁ‘ects of Juror demographrcs and attrtudes usrng e L

‘_ - multrple regressron analysrs also found that attltudes correlate most strongly wrth patterned e

B dec1sron-makmg, though the percent of varrance accounted was low (F 1e1d 1978 Penrod ', S

*731980)

These socrologrcal Varrables comblne to accord consrderable support for Black’ e

o thesrs Indeed if defendants are treated drﬁ‘erently accordrng to therr race, age and socral: i

‘ status if j Jurles behave drfferently by race and age and 1f evrdence is evaluated through g

- competlng soc1ologrcal pnsms we have an institution in whrch the bhnd appllcatron of law s

s subverted Our understandmg of the legal process as Black argues s dreadﬁJlly (
| 1ncomplete: we rnust-evaluate socrologrcal charact;errstrcs of the major courtroom players’
‘with greater vigor ‘than_ We 'do no'tions of lawh and theirapplicabilitv to‘ facts. ' Other: "

v | observers however, argue that Black’s thesrs is parsrmomous and unsupported by the.’

' greater body of Jury literature. These advocates contend that socrologrcal varrables no'f '
| matter how compelhng, do not overrrde the strength of evrdence and strlcture of law in the .

e Jury room. To. that extent, they promote a Jurrsprudentral vrewpornt of jury decrsron-‘;

: makrng to whrch we W111 now turn

10



CHAPTER 3: THE JURISPRUDENTIAL PARADIGM

~ In establishing his framewofk fof the s;)ciological revifalization of legal gducation; '
Black (1989) bifurcates two approachés.; the sociologiCal and the ju'risprude‘ntiall." Thg
socioiog‘isté, as we have largely seen, foéus onthe sociall étfucturé inherént in each criminal
case. They beli_eve that the appliéatioh_ of law varies according to the presend¢ or absence
of bartic_ular social variables. By contrast, ﬂlo'se ascribihg to the juriSbrudential model
believe fhét« the process is defined by rules and their application to facts arisihg ffoin each
caé'e. The jury mei‘ely engages in logical exercises over whether the facts wafrant action
basgd upon the letter of the law. To that end, the appiication of law is unifo;m: 1n éach _
Casc, irrespective of the sociological charact‘eristicsb of the participants, convictions are
retqmed when the 'fdcts establish that the"defvendant' brok'e‘ the law with which s/he is |

charged. When two peoplé, charged With the same crime under substantially similar

circumstances, receive different verdicts and punishments, there has been a difference in

bpinion over what the law required or the intervention of secondary rules (such as those

provided by appellate courts).

The underlying assumptiqn of the juriépmdential paradigm is that jurofs ,abré basically
honest, conscientious people Who stridently attempt to return a just verdict. Tn ari_analysis‘
of trial factors and jury verdicts, for’éxample, Myefs:( 1979) cbnciuded thaf _t‘_he integrity of
évidencé explained decision-making to a greafer degree than prejudice, symf)athy, or other

sociological characteristics. Indeed, Kalven and Zeisel (1966, p. 56) found that judges

11



g " : ‘agreed w1th Jury verdrcts in7 5 percent of the 3 57 6 trrals studled and Broeder (1959) noted o

e that Judges ﬁnd Jury verdrcts wholly 1mproper only 2 percent of the trme Based on these

v ::preces of evrdence is 1t a loglcal conclusron that cases w1th srrmlar facts and srnnlar ’

! j -chargers wrll result the same? B = -

| 3 Bad Rules In,Bad ‘l/erdiciS’?Oat;“_Yhslfiictions and Rec_zsonable Doubt B S

Even the fervent Jurrsprudentralrst 1n candor admrts that there 1s varrance m the N

dlsposmon of substant1ally 31m11ar cases but explams 1t w1th factors 1mposed by law or the‘ L

v legal system F or example 1n 1992 a Chrcago jury s death sentence was thrown out when a8

o 1t was revealed that standard judges mstructlons were mlsunderstood by 7 5 percent of the' "

_ B 1‘, ]urors m local courts (Adler 1994) Other defendants charged w1th the same cnme under"‘ o A- o

= 'snrular case facts may recerve d1ﬁ‘erent drsposrtrons unless therr govermng appellate court . Gt

o overtums thelr conwctlonbecause ofpoor 1nstruct10ns Indeed Judge smstructlons arethe IR

o ,f»bane of Jurrsprudentralrst constructron Notmg that Judge s must protect the appellate} S

- _record by usmg standard mstructrons composed of legal verbrage some observers__'. o

: F.;“;(Kataoka M 1995 Adler 1994 Kass1n&Wr1ghtsman, 1988 pp 147-153) argue that FEE

_]urOI‘S are oﬁen precluded ﬁom 1ntellrgently drschargmg therr dutres because ]udge s'._ R

= 1nstruct1ons poorly educate them in what the law requrres Severance and Loftus (1982)._“ o o

-.5v‘,found that 25 percent of all Jury dehberatrons are 1nterrupted whrle the Jury requests o |

‘ '_‘_’Lficlarlﬁcatlon on the law Judges in these cases fearﬁﬂ of 1ssu1ng a paraphrase whlch rmght

foi : result 1n an overturned verdlct snnply reread the mstructrons and order the Jury back to__' o

dehberatron When thrs happens accordmg to the Jurlsprudentlahsts the complex1ty and e




contravention of appellate rules preclude jurors from logically applying facts to the
immediate charge and rendering their verdict accordingly. Variance in verdicts is
unsurprising since we have not adequately equipped jurors with the legal knowledge they

need to perform consistently. Furthermore, appellate courts discriminately overturn

verdicts based on their interpretations of the law.

In addition, judge’s instructions are rendered at the conclusion of the trial. Kassin
and Wrightman liken this exercise to providing the rules at the end of any game. Research
has shown that jurors comprehend more evidence, waste less time in deliberation, and more
confident in their decisions when given instructions beforé the tridl begins (Penrod, 1985).
For instance, in Phoenix, Arizona, Judge B. Michziel Dann has been given permission by a
state appellate court system known. for its brogreséiveness to administer instructions prior
to opening statements (Adler, 1994, pp. 218-242). Jurors ére cleaﬂy inforrried 6f the
charge, the nature of the evidencé that must be presented to prove the charge, and various

issues of law that are particular to each case. These ju‘rors‘ feputedly pay more attention,
remember more testimony, and are able to distinguish between evidence and afgunient such
as the opening statemenf and closing argument. Thus,‘the greater their understanding of

law and jury duty, the more accuracy and consistency we can expect from jurors.

If the jurisprudential outweighs sociological considerations, we expect procedural
reforms to change the manner in which jury verdicts are rendered and expect the change

to be greater than that caused by sociological manipulation. For example, a change in the
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 state definition of reasonable doubt would either increase or decrease the convictionrate -

. 'dependingon th'ef dlrection in which’the change occUrs. Although there is no such eVldence' o

~ fyet some researchers (Kerr et. al 1976) concluded mrnor changes in the 1nstructlons of L

| reasonable doubt affect the decrsrons Jurres reach Moreover Srrnon and Mahan (1971).-. o

polled 106 Judges and 25 jurors and. asked them to convert the standards of reasonable :
doubt and preponderance of the evrdence mto numenc terms Judges responded by notrng X
| that the reasonable doubt threshold is exceeded when they are 89 percent certaln of the

defendant ] gullt the standard of preponderance of the evrdence 1s satlsﬁed when they are ,

61 percent certain of the defendant ] habrhty Conversely, Jurors mdrcated threshold levels » Ty

of 79 percent and 77 percent respectrvely (vntually no dlfference) Thrs prece of ev1dence' ”
: supplements the recent admlssmn ofa juror Whose vote to acqult ina hrgh proﬁle case was. '
based on a defensetheory that wa_s “within the realm of possibility” (Dershowitz, 1996,'
' p.86). lurisprudentialists argue that thevVar‘iancein' juror decision-making is attrlbutable'
to these divergent understand‘ings of law. When‘ jurors'believe that theories.“wrthln the |

‘ v' ‘realm of possibility” ]ustrfy acqurttals or that reasonable doubt is vntually the same as. . |
preponderance of doubt, it is unnecessary to study socrologlcal characterrstrcs because the
ve'rdlct isa foregone conclusron. Thus, if we want to reduce :errors,-we rnust better educate

jurors.

Consider for example California’s deﬁnition- of reasonable doubt. It reads: “It isnot ,
‘ "a mere possrble doubt because everythmg related to human affalrs is open tos some p0531ble N

or 1mag1nary doubt. It is that state of the case wlnch after the entrre comparrson and
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o conSrderatlon of the ev1dence leaves the _]UI'OI‘S in that cond1t10n that they cannot say they ;
Z feel an abrdmg convxctlon of the truth of the charge ” Jurors consrstently complam that such

- 'language 1s almost umntell1g1b1e to the ordmary person and does not adequately

- -f"drﬁ‘erenuate between doubt and reasonable doubt (Kataoka 1995) We cannot therefore'*-i ﬂ E

e blame socral dlstance between Jury and defendant jury and VlCtlm, and SO forth as the cause - S

g of unseemly Verdlcts we must con51der whether the rules and techmques govermng Jury

. decrsrons are understood and apphed Therem 11es varlance
o Légal 'Experience ahdl_lnfo_rmdlv'Rul'es ,‘j : .

vNot all vanance is attnbuted to nnsunderstandmg,b 1ndeed it is ‘posv.srble for two ’
- 'consc1ent10us people to sjfstematrcally apoly rules to facts and reach opposrte conclusnons |
- ‘because of dlﬁ‘erences in: the we1ght nnputed to certam facts or elements of the rules

. Judges “who must rule on motlons such as dlrected verdrcts conwctlon bset— ' s1des | change

V

. - of venue and S0 forth as well as numerous ob;ectrons based on the mles of ev1dence also' E

o base dec151ons on vanous oplmons concermng the appl1cab1hty of rules to partrcular facts L

“.Over the course of a career Judges deveIOp regunented oplmons of law Wthh form a‘ oLy |

- Junsprudence or a workmg understandrng of law Research has found that Junsprudence .

s unrelated to soc1a1 characterlstlcs ( Sternberg, 1 97 7 ) but strongly related to Jury acqu1ttals

B ‘Broeder (1959) found that acqu1ttals occur 22 percent more often in the courtroom of a ” ; '~

- ']udge jwh_o ’p'rewous_’ly. _se_rye‘d as .a cn‘r"mn_al defense_: .attorney-. .j‘Obylously"_then, these judgesg



have dev‘eiopéd a jurisprudence which results in rulings basically favoring the defendant

thereby causing variance in the dispositions of similarly situated cases.

While there are formal rules which predict the outcome of cases in the juri’spfudéhtia,l
paradigm such as reasonable doubt, malice aforethought, and so forth, there a‘re.informal
rules as well. For example, research has shown a working relationship between the officers
of the court (judge, prosécutof, and defense counsel) forcing each individual to work
toward a plea arrangement and therebsr avoid a costly and time-consuming trial (Mileski,
1971 and Blumberg, A.S., 1967). Deluged with case§ for which time does not permit trials,
courtroom actors evaluate the facts of each case and decide whether the significance therein
is sufficient to warrant trial in light of the implicit governing rules. Most often, even
cursory glances reveal that the cases can be disposéd through the bargaining process and
are then handled accordingly. Thus, implicit and explicit court rules and evidence, not

manifestations of social characteristics, contribute to the prediction of outcomes.
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~ CHAPTER 4: RESEARCHPURPOSE ANDDESIGN

Grven the 1mportance of the 1ssue to attorneys chents Judges reformers and other S

s ‘mterested observers thrs research paper exammes the cause of varrance m ]ury dec1s1on— ]

: makmg, that 1s reasons why cases mvolvmg srmrlar facts and charges conclude wrth’_i; e

. dlfferent verdrcts We have already explored two such explanatrons the socrolo glcal whrch;' i

- clarms that varlance 1s related to the socral characterrstrcs of the partrcrpants and the .

Junsprudentlal wh1ch clarms that varrance is: attrlbutable to strength of evrdence and rules,:_ B

' govemrng its applrcatlon Those ascrlbrng toa }urrsprudentral perspectrve pomt to coprous , o

academrc 11terature whlch ﬁnds no statrstrcally srgmﬁcant correlatron between the socral |

' 'characterrstlcs of jurors defendants and vrctrms and patterns in decrsron—makmg (Hastre T

| Penrod & Penmngton 1983 Mrlls & Bohanon 1980 Stephan C 1975 Adler 1973

L Stanford Law Revrew 1969 Reed 1965 Rose&Pre]l 1955 for examples) But we have' | L

already analyzed the consrderable research concludmg that such relatronshrps exrst The o o

e questron then becomes grven the hterature and amount thereof supportrng these two o

ks ; contrastmg paradrgms of Jury behavror whrch correlates most closely wrth patterns in

- : : ‘fv decrsron-makrng? In short thrs thesrs isa test of the Blackran theory that the socrologrcal | o

il 'factors 1nvolved 1n law are S0 determmatrve of case conclusrons that 1t wrll behoove o

L ‘ 7‘_ F attorneys in the future to base decrsrons around them To the best of my knowledge there o

L ‘.'_1s no research conducted heretofore whrch has systematrcally attempted to. determme C

T

B whether socrologrcal or ]urrsprudentral varrables correlate most strongly wrth verdrcts and_ :

L explarn the greatest percentage. of Varrance«. S



For research purposes the Socrologrcal Paradlgm has been selected to provrde the null"} o
‘ hypothesrs To that end we wrll expect the outcome of our study to produce a correlation‘ .
- between the sociologlcal vanables and the verdrct they predict More w1ll be discussed on

. the precrse parameters 1nvolved in the null hypothesrs in the next sectlon
Method Design: Mock Trial :

| The question concerning why similar cases are deoided diﬁ’erently'has been ‘te'sted

| through a mock trial. A hypothetical case involving a professor of business administration

‘.at a small private school in the Inland Emprre charged w1th murder was created The .

professor socmlogrcally superlor to hlS v1ct1m and the j jury, as Black would descr1be isa |
wealthy, assrduous v well respected  Christian man.. Colleaguesand students alike adore
him, The wctrm 1s a degenerate promlscuous woman who i$ known for herpatronage at.
local bars. She has recently, in the fact pattem been ﬁred for embezzlement Thus the

socrologrcal relationship, according to those in thrs school, favors acquittal.

~To counterbalance the sociologica-l'relatio,nship,: the vphysicalevidence was skewed
N somewhat in favor of the .proseCution bIndeed there bwas considerable circumstantial
'ev1dence hnkrng the defendant to the crime. Caution must be taken, however, before
assummg that perceptions of the strength and quantlty of evidence are the same among the
: participants in the mock trial Since there was no way of ensunng that reasonable minds

! ‘1, agreed that the fact pattern establrshed gullt beyond a reasonable doubt w1thout provrdmg S :

the prosecution wrth anunfair ev1dent1ary advantage the deputy drstnct attorney who trled
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‘ : vthe moek case was s1mp1y asked whether the fact pattern was strong enough S0 that 1f it

' -were real she would msrst that the case be taken to tnal She mdrcated that she would
’ ":Jtrry'Demograph.ic‘s-vj

| T he tnal was then conducted in two sessions at the Rancho Cucamonga Courthouse _ o »
(in Rancho Cucamonga Cahfornra and wdeotaped We were accorded spec1al access to a :
“ courtroom after hours ln hght of the research value of thrs pro;ect In all nine w1tnesses

o testlﬁed and when coupled wrth attorneys opemng statements and closrng arguments the_ L

. tnal lasted approx1mately one hour and forty mmutes Descrrptrons of wrtness testnnony o

will be made when the results of the j ]ury dehberatlons are drscussed A copy of the mock:““ |

’ trtal case is attached to thrs thesrs

The mock trral vrdeotape was then taken to a group of ten ]urors assembled m a_- o

classroom at the Cahforma State Umvers1ty San Bernardrno One addrtlonal Juror v1ewed'

the tape separately and completed the questlonnalres dlscussed later She however 1s not R

_, counted among the those who rendered a verdlct since she ‘was not able to partlc1pate ml'.f R

o the dehberatron Jurors were told only that they ‘were mvolved m a pro;ect exammmg the "._‘ R

’ manner in whrch Junes arrrve at verd1cts No mentlon was made of the argument

= ) concermng the predrctlve abﬂrty of the socrologlcal varlables Nonetheless the group',.» L

g cons1sted of nine women and two men Among them were . seven whrtes two Afrlcan- T

“Amencans one Hlspamc and one Asran-Amerlcan Three of the ]urors Were in the1r N



| .twenties."}'thr’e.e*:i'n'their .fort'les two in their fifties, ‘and two in their sixties. Mrssmg |
'vrepresentatlon on thrs panel were jurors mthelr thrrttes Addrtronally; sevenv ]urors had:
either completed an assocrates degree or - had completed the‘equlvalent in college umts
One Juror had last completed hrgh school and was in 1 her second year of college The

’ remamrng juror had earned her master S degree The socto-economlc representatlon of thrs |

panel "was : strongly reﬂectlve of ‘ _the ‘populatron: thre'e :]urlors :earned 'less than‘ ﬁfteen o

- thousand a year six ]urors earned between s1xteen and thnty thousand a year one earned L

between thlrty and thrrty-ﬁve thousand a year and the remarmng ]uror eamed between o

5 ﬁfty—srx and srxty thousand a year

. Of considerableimportance. on'this panel ‘was the attitudinal diﬁ’erences. di‘sCuSSed .
_ earlier composed.. ‘The most eﬁ’ectlve method for ascertaining this,info‘rmation Withou_t -
unnecessarily- elongating the survey w1th d‘o,zens of duestions is to 'simply ask respondents ,'
to 1dent1fy ‘which most closely reﬂects thelr pohtlcal phllosophy conservatlve lrberal |
' klndependent or moderate‘7 Snr ]UI'OI‘S 1nd1cated conservatlve one qu'OI' marked hberal
- }three marked moderate and the remammg ]uror 1nd1cated pohtlcal mdependence Socro- B
psychologlsts have cons1stently mamtamed that att1tudes form a predlsposmon whrch

: strongly correlates wrth patterns in Jury Verdrcts Ifthese preces of research hold we would'. -

: expect the conservatlve bend on the Jury panel to produce a gu1lty verdrct srnce they havev L

’ 'shown in past studles that conservatlves correlate strongly wrth law and order attltudes and‘
prochyrtres to_ convict. Fmally, four Jurors resp’onded that they _had served ona crnnmal o

jury before.
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~ Null Hj{pothesis -

As noted earher the Soc1olog1cal Paradrgm has been selected to provrde the null »_ o .

K ghypothes1s in thls study Specrﬁcally, the Blacklan assertlon that legal practmoners must- L |

someday dec1de whether to handle cases based upon the soclologlcal vanables mvolved 1sj o "

| . "based on h1s reasoned belref that such varrables predrct the outcome of cases. In hght of the
clanty in th1s pos1tton 1t prov1des a strong pomt of departure for craﬁmg the null o

o . hypothes1s

Slnce the method used isa mock tnal in whrch the soc1olog1ca1 varlables prevrously el

i found 1n research lrterature to correlate Wrth patterns in Jury demsron—makmg are posed tof '

]UI'OI‘S along wrth physwal and c1rcumstant1al ev1dence we erl expect the soclologlcal_,f -

Varlables such as race age socro-economrc status socral reputatlon attractrveness and N

B - desrrablhty to correlate more strongly wrth the eventual verdlct than do varrables such as o

';--ﬁ_.physrcal and clrcumstantlal ev1dence Thus the null hypothesrs 1s as follows the'v‘ '

N 5 socrologrcal varlables and relatronshlps mvolved 1n thrs mock tnal w111 predrct the outcome. g

-, of the case How thls w111 be done is explamed mthe next sectlon " j B SRR

Possible Outcomes and Research Instruments

In a crlmmal case there are of course only three possrble outcomes gullty, not gullty, L ;

- and hung Jury The mock tr1a1 case has been specrﬁcally'desrgned $0 that the soc1olog1cal s

- ‘_vanables 1fmost controllmg, w1ll produce anot gullty verdlct In thrs case, the defendant AR

SRR




John Rodgers, is upwardly mobile and respectable. He is sociologically superior, as Black
would say, to both the jufy and the victim. This relationship, according to the sociologists,
favors acquittal. However, the physical evidence has been manipulated to increase the v
likelihood that if the jhrisﬁrudentiai variables ére more controlling, a guilty verdict will |
result. As discusséd eé.riier? howevér, there is no way to ensure that the strength and
quantity of the evidence is uniformly considered to establish guilt beyond 2 reaSonaBle
doubt. Thus, even if the jury returns a not guiity verdict, we cannof immediateiy assume
that the sociological variables prevailed since the jurors may have simply reasoned that the
evidence, believed by most participants in the mock trial to be strong and coinpelling,

failed to establish guilt as the law requires.

Essential to the design of this thesis, then, is an evaluation of the juror’s personal
opiniori development and the subsequent group deliberations. Knowing when, for example,
during the course of trial a particular juror was persuaded allows us to determine whether
the jurof based this decision upon jurisbrudeﬂtial or sociological variables sitice each
Witness provided either and rarely both. Moreover, knowing which factors were mbst
discussed during the deliberation provides the ﬁmited opportunity to peer into the jury

room and ascertain how strongly the sordid pieces of the trial were debated.

To this end, jurors were provided an Opinion Tracking Survey at the beginning of
the trial. In a break from real-life jury instructions, these jurors were asked to indicate their

opinion after each witness testified and each argument was made. This was done by
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o provrdmg each juror a sheet upon whrch the name of each wrtness appeared in addrtron tof' o S

o opemng and closmg arguments After each of these events transplred Jurors were asked‘l" T

| to record whether they beheved the defendant to be gullty or not gurlty Smce the wrtnesses v :

. were coached to provrde erther socrologrcal or Junsprudentlal ev1dence changes in the .

= ]uror s oprmon could be matched w1th elther and we would know whrch is moref',‘. -

EE determrnatrve of varrance m the outcome of verdlcts In addrtlon the dehberatlon was |

momtored from outsrde When decrdmg precrsely how to accomphsh thrs chorees such as o
- rnstaﬂ1ng a vrdeotape or.cassette recorder were consrdered However glven the concern‘j_: ,
' “that the presence of recordrng 1nstruments 1nh1b1ts robust debate the chorce was made<
31mply to lrsten to the delrberatron from outsrde the door and wnte down 1mnortant pomtsf: HRh
. Jurors made Fmally, to checkthe ﬁrst two 1nstruments (e g the oprmon trackmgbsurvey' - »“ .
- | and dehberatlon momtonng) an exrt survey was drssemmated after dehberatron' |

B ;conclusrons In thrs survey, Jurors were asked to grve thelr oprmons on attrtudmali -

. statements a hypothetrcal scenano and each wrtness that testrﬁed in the mock trral case e

- These data are desrgned to buttress any conclus10n drawn about the determmatlve capacrty -
o " ofthe socrologlcal and Jurrsprudentlal varrables Each 1nstrurnent Wlll be dlscussed at Iength_ : o

.in the co‘rmng sectron_s.

L Of course each wrtness provrded some testrmony of ev1dent1ary value However half of the S

7 e wnnesses mamly dlscussed either the defendant sor v10t1m s soc1a1 standmg and relatlonshlps
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Wéalmesses'w#h the Mock Tr"ial‘Des:ign i SRR

There are, of course hmrtatlons to th1s desrgn Methodologrcally, the Verdrcts may .

o be challenged on the ground that they are rendered ina ﬁctrtrous c1rcumstance and may not )

7_ be the actual verdlct a Jury would retum when the real fate of a defendant hes 1s in questron N l :

Moreover s1nce the tnal ‘was wdeotaped there are concelvably concerns that Jurors 7'
' suffered drﬂicultles keepmg close attentlon Other may express concerns that the Jury 1s S

‘not representatrve of its v1c1nage e. g 1t does not represent the demographrcs in 1ts -

i geographlcal area And ﬁnally, some may Wonder whether the partlclpants mvolved Were o |

,able to recreate the level of sk111 and behevabrhty that is: 1nvolved ina real tr1a1 These ’
"» cntrcrsms were consrdered before the prOJect was undertaken and reasonable steps to‘

) e‘radrcate thel_r -eﬂ,’ects‘_were taken. o

F irst, the charge in thrs case is ﬁrst-degree murder By v1rtue of the nature of this -
charge ‘one can reasonably expect the case to be taken senously Indeed at one pomt*
: durmg the delrberat1ons one ]UI'OI" noted “I can t see puttmg .a guy baway for hfe or on»'.

o death row when there are these many questrons Clearly, the nature of the charge and the' L
v-potentral pumshment mvolved awoken these Jurors to the need to approach declsron-‘

’ ;.:makmg with s1ncer1ty Also the dehberatrons were conducted at the umversrty whlchl, -

.f"rmphes to partlcrpants that a senous research pro;ect rs berng undertaken If venues such . g

v' as a restaurant prlvate home or. other facrhty had been utlhzed one could reasonably ERT R

, : foresee problems wrth the case bemg taken senously



Secondly, deliberations proved that the jurors had comprehensively digested the
evidence and paid very careful attention to the proceedings. Not only had they prepared
themselves to discuss the material to which they were introduced, but their questions and
concerns far surpassed expectations. They methodically reconstructed each explanation of
what happened the night of the murder and identified strengths and weaknesses. Clearly,
their ability to undertake such discussion was engendered only through careful evaluation
of the evidence. Thus, there is no concern that the verdict was rendered without all the

important variables being digested.

Third, as discussed earlier, the representativeness of the jury to its vicinage is
strong. Concerning socio-economic status, education, and race, we see on this jury the
same demographics we would reasonably expect to see in a real jury. Concerning age and
sex, there was an underrepresentation of men and people in their thirties. This, however,
does not separate this jury from reality; indeed, juries often are composed of more women
than men, or vice versa, and not every age bracket is represented on them. Therefore, we
can reasonably conclude that this jury exhibited the demographic properties which are

necessary to make it a representative body of the area from whence it was drawn.

Finally, the participants in this trial were carefully selected to portray a convincing
character and demonstrate the level of skill one would expect to see in a real courtroom.
The attorneys involved were licensed attorneys in the State of California. The prosecutor

is a deputy district attorney in the County of San Bernardino and has prosecuted

o



_ mnumerable crlmmal cases, often 1n trlal The defense attorney 1s a specrahst 1n defense, n

- “ :_work w1th the ﬁrm of Machll and Assocrates based 1n Upland Cahforma He too hasﬂr

- "sufﬁclent crlmmal law expenence to overnde any concerns about hrs ab111t1es The E .
- w1tnesses were chosen accordmg to the spec1a1 needs each character presented Fnends o

: -and farmly were asked to portray those w1tnesses who bore a real person persona Each

. were careﬁrlly helped and prepared Those wrtnesses who prov1ded Comphcate d teStlmony'; I

‘were drawn from the nat1ona11y awarded Umvers1ty of Redlands Mock Trral Team Jurors .

- 'later expressed surprlse at the Sklll and behevabﬂrty of each Wltness and attorney

Therefore whlle some weaknesses to the mock tr1a1 method ex15t they were carefully B
o 1dent1ﬁed and addressed There should be no ovemdmg concern that the results of thls'

| ‘3 : pro;ect are Jeopardlzed by them

% - The attorncy representmg the State of Cahforma was Annettc Invng The attorncy reprcsentmg

John Rodgers was John R. Machll 1L




CHAPTER 5: RESULTS

After viewing the videotaped trial, jurors were instructed briefly on the law in
California govgrning ﬁrst;degree murder. Instmctions were taken from the California Book
of Judges’ Instructions and were agreed upon by the atti_)meys" Following these
instructions, jurors were then asked to deliberate as they wished, while recording poignant
arguments other jurors advancéd. Intotal, the jury was “out” for nearly two hours; the trial
itself, incidentally, was only one hour and forty minutes. When discussions finally failed to
produce any change in opinions, the jury discontinued its work with seven mémbers ‘

favoring acquittal and three favoring conviction. In modern parlance, the jury was “hung.”

The implication of a hung jury on the central qugstions this thesis addresses does, of
course, raise concerns. Should attorneys, judges, prosecutors, and pblice base decisions
on the fate of the accused in light of their sociological characteristics and reIatioﬁshipé? Do
these sociological variables coﬁntervail and override: ‘the strength of evidence?

- Unfortunately, we will nof know conclusively based on .thé verdict alone. HoWéyér, fears
tﬁat a hung jury would result were what produced tﬁe idea of the Opinion Tracking Sufvey,
- monitoring deliberations, and the Exit Surﬁre‘y. These instruments provide ’ﬁs with sufficient

information to address these questions.
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| _v fOpiniOh? T rac’ki'nngurveys» -

Accordmg to the Opmlon Trackmg Surveys ]urors approach thelr ]ObS wrth the ST

hesrtatlon we desrre them to have Indeed the surveys reveal that only one Juror was_ N

. persuaded of the defendant s gurlt durmg opemng statement Iromcally, 1t was the defense s RRARIE

‘ opemng that bore th1s conclusron However no one 1nd1cated a behef 1n gurlt after the' R

o testlmony of the ﬁrst two w1tnesses who accordmg to desrgn, state only that they saw the o

- defendant in the company of the v1ct1m the mght of the murder and then prov1de damnrng, h S o

: ‘. socrologrcal evrdence agamst the vrctrm and posrtrve socrologrcal ev1dence of the defendant : o o

If the soclologlcal varrables were more determmatlve of these posmons than the"'--'

“ ]urrsprudentlal when the wrtnesses who provrde more Jurlsprudentlal than soclologrcal . '

o ev1dence testrfy we would expect no drfference in the Opmron Trackmg Surveys to result L N

o However drfferences begm to appear wrth the next three w1tnesses ‘3.""’ R

K A p"olice .ofﬁcer who interviewed the suspect-'defendant "sea’r'ched."his hCme' and .viSited: i : o

the crime scene caused three Jurors to swrtch therr oplmon from not gurlty to gullty %

Desplte some madequacres 1n hlS mvestlgatlon and the fact that he was not able to -

»pos1t1ve1y lmk the suspect defendant to the crrme the strength of the crrcumstantralf —

; _jevrdence he produced caused the strongest oprmon sw1tch of any of the w1tnesses whof PR

o preceded h1m Next came the crnnmalrst who hnked the suspect defendant s DNA to the‘ _. P, |

e person of the v1ct1m but also provrded the greatest ev1dent1ary reasonable doubt by notmg S

o ,that someone else could have been mvolved m the murder smce semen in the vagma of the' '



- fv10t1m drd not match the DNA of the suspect defendant Accordmgly, one _]UI‘OI' swrtched o

opmlon in favor of not gullty The ﬁnal prosecutlon wrtness who testrﬁed that she saw the i e

x .defendant washmg bloody clothes 1n a creek the day after the murder was arguably the B ”
'state $ strongest Expectedly, _t_wo ]urors whose optmons were not gurlty before she S

- testrﬁed switched.

Interestmgly, the .defense began 1ts case wlth a wrtness who provrded Very httle |
1nformatlon of ev1dent1ary value but coprous socmloglcal 1nformatron Thls wrtness causedj
| no change in the Oplmon Tracklng Surveys In fact be51de the wltness s name one Juror
wrote “ﬂuff » Next came the defendant who was forced to answer to lies he had told the
“ police oﬁicer; Desprte wearrng'a‘mcesult- makmg a kept and pre'sentable -appearance '_ ‘,
usmg words commonly assoc1ated wrth the educated descrlbmg h1s accomphshments and :

» prov1d1ng substantlal soc1ologrcal ev1dence about h1mse1f at the end of his testrmony, for
k the ﬁrst time in the tr1a1 Oplmon Trackmg Surveys revealed that more jurors favored

conv1ctron than acqurttal.» L

The defense’s final witness‘ was"the brother of the defendant who testiﬁed. that the
’ defendant was luc1d and calm durmg a phone drscussron which occurred shortly after the

. crime allegedly took place He also estabhshes a doubt about the wrndow of opportunity |
- 'the defendant had to commrt the murder Accordmgly, two _]UI‘OI‘S sw1tched thelr opinions

‘at the conclusron of his testlmony
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Surveys reveal that following the prosecution’s closing argument the panel was split
five to five. Following the defense’s closing argument, four favored conviction, five
favored acquittal. Thus, the arguments, both opening and closing, had little impact on
decision-making. Moreover, those witnesses who provided sociological testimony made
little bearing on this panel. In contrast to Black and other sociological researchers,
however, the witnesses who occasioned the greatest variance in the Opinion Tracking
Surveys were those who provided the most physical and circumstantial evidence, both for

and against the defendant.

Monitoring the Deliberations

As previously noted, it was decided earlier to monitor the deliberations merely by
listening outside the view of the jury. Without a videotape or cassette recorder in their
physical presence, it was hoped that more candid, robust debate would follow. Whether
this decision caused it, of course, is unknown, but there was prodigious debate, to be sure.
Those who favored conviction argued strenuously that the lies told by the defendant
betrayed his guilt; that there were too many unbelievable coincidences involved if he were

not the real killer; and, finally, that the strength of the evidence favored conviction.

Those who favored acquittal demonstrated remarkable recall of the evidence as well,
but noted that questions came to mind as to its conclusivity. For example, they wished to
know why police did not establish the location of the murder. Was it at the defendant’s

home? If so, why was there no evidence of a bloody scene? If were elsewhere, why was
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 that not mentiOned’i These jurorS' also wanted to know the loca'tion of the murder weapon.
How could they be convmced that a kmfe purchased by the defendant was used to murder
the victim when it could not be found? Also Wltnesses saw the defendant washmg bloody
clothes in the creek after the murder Where were. the clothes? Why were they not entered
~into evrdence? And about the mrssmg hnk to the semen how could they not be convinced |
that someone else-was not involved? M_oreover,- they'estabhshed that‘ all th'evsta'tei $ physrcal
evidence is meaningblessif the defendant isto bevbe’lieved. Surely, the state eould produce

something that was irrefutable if a man is to lose his liberty, if not life, over these charges.

Ultimately, one juror who had 1n1trally favoredb convrctron swrtched his Vote There .
were t00 many holes in the state s case, he argued and convrctron just could not be
justified. While one juror mentroned that the reputatron of the v1ctrm was questionable and | B
that she in some eircles may be consi’deired, a “z“ﬂoozie_’jv’, other jurors concernedthemselves 3
only with the physieal 'evide_ncef . Apparently, : sociological relationships yyere
inconsequential to this panel.} Indeed, th_e juror who made mention of this later reduce‘d_: her

arguments to interpretations of the evidence.

The word “floozie” is presumably in reference to the victim’s reputation of sexual promiscuity.
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o Exlt Surveys i

The exrt surveys Were desrgned to protect the dehberatlons from bemg nusmterpreted S

‘ bv"‘durmg the analys1s and also to prov1de further elucldatron to the v1ewpomts and
o expectatlons of Jurors in general Be81des belng asked to provrde the1r basw demographlc

tmformatlon Jurors were. asked to mdlcate thetr level of agreement with two attltudmal S

’statements the 1mportance they accorded to each W1tness an explanatlon of therr S

o ;mterpretatlon of reasonable doubt and therr oplmon of gurlt ina vrgnette Together these
‘ 1tems brmg us closer to the _]UI‘OI‘S mmds in the1r eﬁ‘ort to reach decrsrons Though they N
- are not dlSpOSlthe in hght of the small sample 51ze they are at least mformatrve and prov1de o

' Lbackmg for the conclus10ns drawn in thls paper

When asked whether they thmk some people deserve to be crime v1ct1ms When they |

’ behave ina way they should not be (arguably as the v1ct1m in the mock trlal case was) B

: ]urors responded w1th very 11tt1e agreement On a scale of one to ten (one representmg no o

| o agreement wnh the statement ten representmg complete agreement) these _]UI‘OI'S combmed =

o l'l‘f,.;;for an average score of 1 55 The socrology of th1s case then 1s expectedly unpersuaswe o

s :smce no matter the socral reputatlon of the v1ct1m, th1s panel does not overlook cnmes' .

S agamst them Indeed the hlghest score on th1s 1tem was ﬁve

Jurors were 'also; asked whether ‘.they believe the role of the juror is to evaluate the

 evidence given its strengths and weaknesses and to forego consideration of the wealth,



'_ soclal status, and character of the defendant.and vlctrrn Th1s 1tem engendered strong.-
agreement w1th an average score ot‘ 8. 2 (agarn on a one to. ten scale) Th1s is, of- course,
unsurpnsmg' glven the re,su'lts of.the Oplmon Trackmg ‘,Surv‘eysand dellberatlons. Those .
w_itnesses whonrovided-rnostly SOciological testimony were in’ the ‘words of one Juror |
“ﬂuff 7 Onlythose who prov1ded physwal and crrcumstantral evrdence caused vanance in-
~the trackmg Moreover dunng dehberatlons httle was mentroned about any of the I. ‘

‘ sOcrologrcal -1ssuefs in the case,‘ w1th only exceptlon belng‘ that whlch was already noted. :

~‘When asked which of the nine Awitness’es were most important in their deci'slon-making ”

- process, the .police ofﬁc'er was selected four_ tirnes,the defendant was selected three times, “ |
i the crinlinalist twiCe, a convenience store manager twic'e, and the vvltneSS to the defendant’s
clothes washlng once. Interestlngly, those jurors. who favored convrctlon selected the
.defendant and the convenience store manger most oﬁen desplte both of these w1tnessesk
' ‘prowdrng a consrderable 'amount of positive sOclologlcal rev1d:ence. The failure of the
, defendant, hoWever, to’ exr)l'ain h1s hes and nrlssing knife,‘ and the ability of the manage'r.to »
put the .'tw_o together one mi‘le.from the crime'scene the nig-ht of the‘murd_er overrOde the

positive sociological evidence.

Those Jurors who mdlcated that the pohce ofﬁcer and cnrmnahst were most 1mportant '
" to therr dec151on-makmg were those who overwhelmmgly favored acqulttal Although:h
paradoxical, 'thls phenomenon.is ea'sily' explained. ‘When asked to indicate why these A

. witnesses were of such importance in their decision-making process, jurors wrote in-
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responses such as “lack of conclusive evidence” and “could not match the DNA of thé
semen.” .C-learly, these jurors had douBts about the integrity of the evidence presented by
the state’s two government e’rribloyees and made their decision accordingly. Had ény of
the sociological evidence been persuasive, we would have seen responses such as
“murderer doesn’t ﬁf his charactér” or “fhe victim’s reputation causes too many doubts”
or something of the sort. Nothing, however, either the Opinion Tracking Surveys or the

Exit Surveys suggést that these relationships were important.

34



cunPtER 6 DiscUssiON
o ;-rhefSb"cz'olé'gz'éal_»ﬁaradigmi Expl'azfﬁed'e "

Before turnmg to the 1mphcatrons borne of the results of thrs mock tr1a1 1t 1s ﬁrst' :
3 necessary to explam why the socrologrcal paradlgm does not sufﬁcrently explam varrance -

i ]ury verdrcts Indeed the socwloglcal paradrgm has produced countless pleces of .

"hterature connectrng socmloglcal relatronshrps wrth variance in Jury Verdrcts and aﬁ o

o reasonable eﬂ'ort must be made to demonstrate why the results of therr research 1s no
- longer persuasrve Otherwrse the results of th1s study may be attrlbuted to nothmg else :

than an aberratron

Frrst much of the research relred upon by authors m this- paradrgm is from a tlme .

S _ perlod in Amerrcan hrstory when rac1sm and sexism were overtly accepted by the, -

‘ s estabhshment Indeed Black rehes upon research demonstratrng rac1a1 arbltrarrness whrch_ o
L .';j-utrhzed data from well over thrrty years ago (Bowers & Prerce 1980) and researchvv.‘ 3
- demonstratmg arbrtranness in case d1spos1trons pubhshed over forty years ago (N ewrnan S
| . D 1956) Wlth data sets stretchrng trme as these do 1t is completely unsurpnsmg that the :
‘;conclusrons of these researchers portray an Amerrca more susceptlble to soc1ologlca1
B arbrtrarmess However gtven the apocalyptlc changes in Amerrcan s001ety followrng the B B
’ crvrl nghts movement the1r conclusrons must not be consrdered an accurate reﬂectron of

o 'Arnerrca on the verge of the twenty—ﬁrst century unt11 rephcated
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Secondly, some artrcles of the socrologrcal paradlgm utllrze methods grossly. o

. 1ncons1stent w1th measurmg ]ury verdrcts For example some researchers such as Fleldf-j S

e (l 97 8) admlmster surveys to ]urors and attempt to cross—tabulate outcomes of v1gnettes and e

o attrtudlnal questlons wrth varrables such as age race soc10~econormc status etc The{

B _prtfall of course to research such as thls is: that 1t overlooks the crrtlcal pornt of jury"'. |

| ‘ behavror dehberatron When respondmg to cr1t1c1sms that the government estabhshed by 1 o

"‘the Constltutlon of 1789 was too strong and would mevrtably result in tyranny, Jamesi : "

.’ o Madrson argued that dehberatlve nature of govemmental decrsron—makmg embodled 1n the -

.document was sufﬁclent to prevent such abuses The 1dea he contended Was to expand, S

- 'the natron to 1nclude drfferent 1deas and perspectrves that when pltted agamst each other B X

o g would nnpede a tyranmcal majorrty from subdumg the rrghts of others : o

The prrncrples reﬂected in Madrson s theory form the ﬁmdamental purpose of the Jury | . '

B Itself a repubhcan mstrtutron composed of representatlves drawn from the commumty, the P

| Jury is supposed to brlng dlfferent perspectrves and expenences to the table when decrdmg' R

| the fate of the accused Thrs way, of course those who have an agenda are forced to "
persuade and negotrate wrth others before a decrsron can be reached Therefore the brases..

o and predrsposmons of any one person are nct deterrmnatlve of the outcome of cases

Research whrch rehes strrctly upon survey responses demes the essentlal dehberatlng 1

element of Jury work They assume that the response one person glves on a survey wrll be .



s the I esponse by Wthh he or She stands durmg Jury dehberatrons should that person be -
1mpaneled Th1s however is a fatal methodologrcal ﬂaw Jurors persuade one another _ -
e “counterbalance one another and prevent each other from basrng dec1s10ns upon Varlables: .

’ repugnant to the concept of Justrce and due process If any one person were allowed to_ )

' render verdrcts alone the surveys would be 1nformat1ve But when added to the responses S

- of twelve other people they tell us nothmg more than how the Juror mrght 1n1t1ally lean :

whrch of course can be dramatrcally dlfferent from how she or he eventually decrdes

- F inally, those who | i"such "'as Black ’ contend that the interpersonal .sociological
: relatlonshlps descnbed throughout thrs paper predrct outcomes of cases, overlook at least 2
: as far as the Jury is mvolved the fact that rules of ev1dence forbld the admrssron of much R
| ‘of that materral; For example m our 0wn mock trral there were two crltrcal pieces of .v‘ £
' "testrmony from the socrologrcal perspectlve whrch would not ordmar1ly be adnn551ble The K
- , ﬁrst was the testrmony establrshmg that the victim had been ﬁred for embezzlement the day

before the murder The other was that she had been seen on numerous occasrons leavrng_ ’

S a bar w1th men and had dated a bartender at the establrshment from whlch she left with the‘ _ X

o defendant All of these 1tems were offered merely to estabhsh the socrologlcal d1stance

o e)nstmg between the v1ct1m and the defendant But none of them accordmg to the attorneys

myolved_ w’ould be .admrssrble under o_rdrnary-,rules of evrdence; ’. Thus, there 1s-sOme;_ |
duestloh' aé towhe_the‘f jurors wﬂleverknow the lnterpersonal ‘socio‘l‘ogical relationships m “ :

~ “such a way as to subconsciously base verdicts upon them. -



Conélusiohs ofthzs ReSeqrghi_‘ . B

The null hypothesrs we posrted earher stated that the socrologrcal vanables would be 3 |
{more determmatrve of the case Verdlct than the evrdentlary ones Smce the socrologrcal S

o "varlables were skewed to favor acqurttal such a verdlct was expected in hght of the”

o v_upward relat10nsh1p between v1ct1rn and defendant That 1s srnce the v1ct1m was of a._‘

o socrolo grcally mferror posrtron to the defendant accordmg to the null hypothesrs we should o

o ~expect to. see consrderable mﬂuence of these vanables on the Jury s decrsron-makmg o

o processes For example we would expect to see the Jury concentrate on whether the' B

! v1ct1m was of such dlsrepute that anythmg she sa1d or d1d was unbehevable Sumlarly, we B

. ,,would expect the defendant S soc1al posture to engender posrt1ve feehngs from the Jury and'f} : .‘ ‘_ L o

_ 'for more credence to be accorded h1s testlmony We would expect those w1tnesses whose o :

' 'socro-economlc status ‘was superlor to that of the ]ury to be tnore 1nﬂuent1a1 to the ]ury than .

_ those w1tnesses who in that same or lower status than ]ury members In short we Would .

| 'vexpect to ﬁnd any of a myrrad of possrble patterns in jury drscussron oprmon trackmg, and ’_p'f i

L ;.exrt surveys whrch would suggest the predrctrve mﬂuence of the socrologlcal varrables

"zi_Whrle the verdlct leaned toward fulﬁlhng thrs expectatron analysrs of the surveys and_' o o

“dehberatlon falled to do so In fact we found no mﬂuence of any of the possrblef !

_' relatlonshlps drscussed above The null hypothesrs then has been rejected Indeed based: .

.~;._f upon the opmlon trackmg, dehberatlon momtormg, and ex1t survey results ‘1t appears that.
- ’;:_:_the socrologrcal vanables had 11ttle 1f any, mﬂuence at all Moreover they appeared to” o
. ‘:-_have no predrctrve power at all - » o ) | ' |



Cautlon must be taken when analyzmg the results of the tnal Indeed as. we had1 s

Y

g ‘;hypotheSIZed the Jury leaned toward acqu1ttal Th15 may be mterpreted by some to mean . .

c -chat the socrologlcal varlables trlumphed aﬁer all even lf they were not d1scussed durmg W L

_';.',dehberatlon and d1d not appear on. any the surveys ThlS however has been deeply: e

" consrdered and re]ected as an explanatlon of the Jury s verdlct Indeed 1f 1t were true that S
- the verdlct was surreptrtlously based on the soc1olog1cal rather than the ev1dent1ary_

= varlables several propertles would have ex1sted in the dehberatlon Flrst we would expect_vﬁv o

. to see umformlty in the outcome Those quahtles wh1ch predlct as Black argues soclology,‘- . Sl

| v'does do so w1thout regard to basrc human dlﬁ'erences e. g they are equally predlctlve—‘ o :

| whether hypothetlcal ]ury A hears and decldes the case or whether hypothetlcal jury B,]‘ o k

S does Indeed Black argues that vanance in soclologlcal propertles explams varlance m the' S

- outcomes of cases. - Thus g1ven the soc1ologlcal weakness of the state s case we would-

- expect a unammous vote for acqulttal In fact we found three ]urors who held out in favor o

of convxctron and two others who noted 1n the ex1t survey that they felt the case was strong T

' ;.j_enough for convrctron but had reservatlons m hght of the questlons emergmg from o

- 'dehberatlon Thus somology farled to predrct thrs outcome on that ground alone

Soclology fatled to predlct the outcome of the case m another key respect only once j “

o ‘.durlng the dehberatlon dld the reputatlon of e1ther the v1ct1m or the defendant come mto -

’ dlscusswn As noted earher one Juror remarked that the v1ct1m S reputat1on gave her pause 3
o '_and even went 50 far as to call her a “ﬂ0021e The other _]UI'OI'S however d1d not allow e

_these comments to reverberate and contmued dlscussmg the ev1dence as though the remark '



had not been made. Surely, if the sociological predicts verdicts, jurors would have been

- more r'ece\ptiv'e tothls line of argument'.f But given theopportumty toe'Xplore.it :.they'. L
- passed it up for ﬁlrther d1scussron of the ev1dent1ary vanables On thrs ground as well the B

: socrologrcal farled to predrct or even mﬂuence the outcome

" | Fmally, if the socrologlcal varrables occasroned the verdrct desprte therr not belng
' ‘-‘; drscussed and not formmg a unanrrnous hverdrct they at least would have been '
acknowledged as a legrtrmate source -of decrs1on-makmg When ‘Jurors completed the exrt :
surveys; (Indeed, if it 1s expected of j'u:rors, :as Black implies, to magnif‘yr the:socio.logical
‘relation‘shipslbetWeen cats_e actors,'this .understanding'_ rnust be ‘sh_ared. Otherwlse, how do‘
we know jur-ors. engage in it? And”if it ls:'a ’shared understandlng,: jurors surely would‘;
acl(nowledge»as‘ much on lthe attitud)inal er;it survey item. However, when gi:venthe chanCe ,
to indicate on a scale of one to ten thelr agreement wlth a statement in wh_ich it is argued
,: kthat the role’ of avjuror is legal formalism they overwhelmingly agreed ) Thus if we were
- to belreve that soctology surreptrtrously caused this verdrct we would first have to beheve
| that drscuss1on of the physical and crrcumstantral ev1dence was a facade that the Jury
‘ refusedto acknowledge thev role of evaluating sociological.variable’s while‘ actively doin'gb o :
| so that the socio‘logical»‘ outcome is obvious to" all and no discussion of it is necessary for
1t to result and that a property need notcause unammrty in order to be consrdered
.predrctrve For these reasons, though the actual verdrct leaned toward the socrologrcal

i

perspe.ctlve,‘ we_stlll’ reject the null hypothesis.
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There are some who may argue that socrology condltrons the vrewpomts whrch are S

o expressed when ev1dence 1s evaluated Thus whrle someone is actlvely engaged in

‘ dlscussmg evrdence they are actually ]ust dlscussmg dlfferences 1n therr soclologlcal L

B envrrons smce the1r dlfferences regardmg the ev1dence w111 merely be a reﬂectlon of their

: soc1olog1cal drﬁ'erences., For example a whrte man and an Afncan—‘Amerrcan.wom‘an :may, S

o be dlscussmg ev1dence and. drfferences result The soclologlcal paradrgm would suggest -
that what we: are w1tnessmg isa clash of socrology rather than calculated dlﬁ‘erences over -
the meanmg of an 1tem Thus they would argue even though soclology is not dlscussed

per se, its 1nﬂuence on ‘a‘ jury’s v_erdlct is profound. :

Profound 1t rnay' be, but Tpredict-vive 1t is not .ﬁ'Those Whoascribe to thc abo've» viewpoint _

| -are always -at pams to ldentlfy'the-.sociOIoglcal variable which best.predicts the ,outcome of
a deCision—making venture. For example, is it 'race? Isit age? Is it political afflliation? Is
it sex? 'Whichv:ot‘ theSe factors or COmbination 'the'reo’fybest predicts how any3one juror will
- respond during the course of dehberatlon‘7 Recall that in our own mock jury there were srxv
'v self—expressed conservatlves on the panel Conservatrves are typrcally assoclated w1th law B
3 and order pro-prosecutron pro-pohce prochv1t1es However the outcome of our case was
"_completely dlfferent. Indeed, fourconser‘vatlves voted for conv1ct1on. To further 1llustrate LR
. ‘the example 1s the answer age7 Recall earher m the research l1terature revrew sectlon of
. thrs paper it was noted that some research had shown that older j Jurors tend to be more
convrctron prone than younger ones' In our case however two of three holdouts for " ‘

_convrctlon were the two youngest members of the panel The other two members in their
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| twentres both mdlcated dlfferentrally stronger behef in the defendant s gullt than therr older:f S

-colleagues Thus age does not as has been prewously posrted explam varlance in R

. decrsron'-.makmg._.*

If .vcursory-vr‘eview' :}can 'dismiss these' two pri"zed" possessiOns 1n the‘ ,SOclo'loglcal -
- .paradrgrn as predrctlve rn tlns case then reconc1hat1on with evrdentlary explanat1ons is due . :
Indeed soc1ology may cond1t1on thought but in what Way and to What extent‘? Moreover | '

| whrch demographrc best predlcts.the outcome? The eXplanatory power of the socrol‘og1cal _ | ‘
_ paradrgm ends there and, therefore it cannot be consrdered a predrct1ve mstrument Thus -
it appears that there is no reason for law vschools to modlfy their currrcula to include
bmstructlon on socrologrcal Justrce as Professor Black asserts. Furthermore, there is even
~ less need for law schools as he also contends to teach students that ev1dence in the
"tr’adition senseis not’as importanta_s the soc_lologwal 1r'nplrcat1ons_of it. In short, as
unromantic, unsophistic‘ated;, and non-prOVOcative as -the results a’re, the b_eStpredicto_r of v,
the outcome of acase is the strengthof the physical .and circumstantlal evidence. Jurors .
will evaluate these .,items w1th vconsiderably greater ‘sCrutinythan any of the sociological

, relationships Black calls predictive.

But 1f the best way to know the outcome of a case is ' to know the strength of the
evrdence what does tlus portend for the growmg 1ndustry of jury consultants? These ’
o 1nd1v1duals base multl-mrlhon dollar decrs1ons on whether to select j ]urors based on rnany‘f?’

- of th‘e same correlat'es as have been e‘xpos‘ed in’ reSearch belonging to the s_ociologicali ¥
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paradigm. However as other researchers and many attorneys are coming to find, jury
consultation is an industry ﬁlled w1th promises but which delivers little product. In his 1994
book We, the Jug[ Jeffrey Abrahamson exposrts the early major trials from which jury
consultation emerged as a formidable science, mcludingv-the Harrisburg Seven trial, the
Mitchell/ Stans trial, the J oan Little'trial, the J ohn‘DeLorean trial, the Lee Edward Harris
trial, and the McMartin tri'al. In each. of these trials,“ ]ury consultation either did not
produce the desired effect or the trial was‘ decided upon facto'r‘s_unbeknownst to the jury
consultants. Therefore, he argues, given the history of scientific jury selection, the resul'ts
are dubious at best. Other researcher_s, Such as Hans and Vidmar (1982) note that Jury
consultants produce little more than exper‘ienced‘ trial attorneysr working without the
sophrstrcated schema. Thus this study conﬁrms what is already being discussed; e. g there
is no way to take the sociological demographics of 1nd1v1dual jurors and mduce the eventual
~ outcome with anythrng resembling accuracy. Again, the‘best way to predict the outcome

of a case is to evaluate the strengths and weaknesses of the actual evidence.

| Whar We Now Know About Jurors

| This study failed to produce a correlationbetween sociological variables and patterns

in decision-making, but it did uncover some interesting insights to jurors which may be oi‘
“use to legal practitioners inthe future. F irst, ohviously the strength of the evidence is the
paramount determinative variable. This, however, has -already been discussed widely

t_hroughout this paper and needs no further elucidation.
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Secondly, grven the results of the oprmon tracking survey in Wthh showed several
o Jurors 1nd1cated not gurlty’ consrstently throughout the trlal and several other'j Jurors :
| swrtched to gurlty very late in the trial it is clear that jurors respect ‘the presumptron of |

evrdence In fact four _]UI'OI'S never 1nd1cated a behef in gurlt whlle two others d1d only -
| tw1ce Prosecutors may use thls 1nformat1on to attemnt a stronger presentatron earher in

‘the tr1a1 smce it appears that the longer a juror goes before behevmg the state the less |

'b lllcely that he or she ever wrll Defense attomeys may use this 1nforrnatron to consrstently :
- remind jurOrs- of their oat-h: to remain fair and presume-innocence'until it is proven
otherwise, since 1t appears that jurors are ‘naturally recept_iveto this line of persuasion'.v
Finally, it,appears that criticisms of slop.py police }work are l_ilcely to be well received, even _'
v by. jurors who initiallyident-ify themselves as nro-prosecution. When jurors doubf.-the _
veracity and competence of policei‘oﬂlcers, or when nolice voﬁ‘icers fail to nrOVide them the
evidence for vvhich they are searching; ’they are likely to altogether dismiss the testimony, »

as they did in this case.
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The abrlrty to predrct ]ury verdrcts is consrderably more drﬂicult than socral IREE TN s

fsc1ent1sts admlt Though it 1s of mterest to legal practrtloners courtroom observers Juryfff R

- :consultants and htrgants ahke Jurres Stlll are not reducrble to accurate forecast o

o ) Admrttedly, there is a growmg amount of hterature whlch suggests that certarn soclologlcal o

B bfjdemographrcs correlate wrth patterns of decrsron-makrng These data however are [

mformatrve at best and do not allow predrctron There are some legal observers however RN vb

i such as Donald Black who assert that the socrologrcal propertres of cases better portend ERTIRE

" o therr outcome than the actual evrdence But when th1s 11ne of argument was used as a nulll_ o

B hypothesrs and tested through a mock tr1al along51de coprous 1tems of evrdentrary Value

the Jury responded to the evrdence and overlooked the socrologrcal relatronshrps Thus S

L ’though the verdlct leaned in the d1rectron we expected grven the null hypothesrs ﬁ.lrther‘ B |

examlnatron concluded that the null should 1ndeed be reJected

Partrcrpants in the mock trral were grven oprnron trackmg surveys to complete asj_'_:' e

_“the trral unfolded and exrt surveys to complete at 1ts conclusron When socrologlcal ol

. evrdence was revealed the oprmon trackmg surveys show Jurors do not change therr mmds ERS e

‘ 'In fact the strongest shrﬂs in oprmon followed the mtroductlon of sc1ent1ﬁc testrmony R S

S iFurthermore the exrt surveys reveal that _]UIOI'S belreve therr ]ob strrctly 1nvolves the S s

- evaluatron of evrdence desprte the soc1a1 background of the part1c1pants 1nvolved Even . S

'the Afncan-Amerrcan _]UI'OI'S long beheved by socral screntlsts to be Jealous guardlans of : ,)-’ .'



 the right to avenge police abuses through not guilty verdicts, indicated complete agreement

with this statement.
Though researchers have found correlations between social characteristics and

certain outcomes, they do not outweigh the strength of evidence. The null hypothesis

stating a supremacy of sociological variables over evidentiary ones has been rejected.

46



APPENDIX A MOCK TRIAL CASE
(PEOPLE V. JOHN RODGERS)

In San Bernardmo Cahforma on the mght of August 23 1997 around 8: 30pm o

_ ".Amanda Key was at her best ﬁ*rend’s house complammg that had recently been ﬁred for -

embezzlement The fnend Jeanette Mrchealson and Key consumed two dnnks of hard

B liquor durlng the course of therr conversatron before Key stated that she was leavmg and e

- would stop at a nearby bar called theu Saddle Man to see some ﬁ‘rends have a few more‘
drrnks and then retum horne Robert Smlth bartender at the Saddle Man, sard that Key
arrived at the bar around 9: OOpm and ordered a whrte Russ1an whrch isa mlxed drink
| contarmng Kahlua and milk. Key then took a seat at the bar and spoke to cocktarl servers

. she had befrrended over the course of four ye’ars asa patron.

Accordmg to Smith, Key was’ approached by a man he had neyer before seen. The .

_ man, later 1dent1ﬁed as John Rodgers took a seat next to Key because it was the only R

available one. Srnce the bar was busy, Smlth d1d not engage e1ther Key or the man in oo |

_ conversatron though he does recall the man orderrng a shot of tequlla He notrced the man o

and Key had left on or around 9: 30pm Smrth also noted that it was not unusual to see Key‘ "
- leave the bar' with'a man she met in the course» of the vevenlng.. Onethur later, Rodge’rs and-
B Key \vere' seen at I;ucky”s' convenience storein Ridgecrest Callforrria."' Rid’gecrest. is«a

o mOuntarn commumty roughly twenty-ﬁve mlnutes from San Bernardlno Store cameras

i _‘ ‘recorded Rodgers and Key: entermg the store approachmg the counter and purchaslng a |

bottle of Jose Cuervo tequlla They then left and Key was never agam seen alive. Rodgers v'
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o Was seen the next day by ﬁsherman at a nearby creek washlng apparently blood stamed " o l“’_‘ b P -

v B 'clothes 1n the Water When Rodgers saw the men he abruptly gathered tne clothmg an: i »~ 2

T

" On September 4 1997 a geology class from San Grlgormo ngh School in San i o

Bernardlno ‘was hllqng in the nearby San Bernardmo Mountalns Durmg the hlke two X —

 students became separate_d from the_lr group;and, Whrle att_emptlng. t;o r’elocate the"‘others,v SR

_ encountered a decomposed hur‘.nan‘body later identified as Key. When they rejoined the rest . _

- of'their class, Eric Fiel‘d‘er,v the teacher in charge, was infornled of the body _and itslocation, ~

whereupon he notified authorities.

. When-they learned' of the murderon Septernber 5,.the ﬁsherman,‘KenBowland .

‘and Jeff Burns contacted authorities and. implicated Rodgers 'When San Bernardino |
~ County Shenff deputles questloned Rodgers he sald that he had never met Key and knew %
notlnng of her murder One day later deputles obtarned a search warrant to his mountaln
: estate ‘Upon 1nvest1gatlon they found an empty bottle of tequ1la bearmg the ﬁngerprmts e
' of Key, numerous artlcles of pornographrc matenal a kmfe collectron and an artlcle of -

underwear later found to belong to Key Rodgers bore a scratch across h1s neck.

Autopsy reports concluded that Key was stabbed repeatedly and dled of excessive
' blood loss Skln beneath her ﬁngernarls was found to have a DNA link to Rodgers Key 3

was also found to have been raped but no DNA analy51s hnked Rodgers to thls crlme
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~ Rodgers has been charged with rape and first degree murder.

John Rodgers graduated cum laude in 1984 from Umversﬁy of La Verne and i

rece1vedhlsMaster sofBusmessAdrmmstratronfrom Claremont Graduate Schoolm1990 ) - T

: Between 1988 and 1994 Rodgers was the Clnef F1nanc1al Ofﬁcer for C1tlzens Thnft Bank ;
based in Ontatrlo Calrforma Hls mnovatlve commumty bankmg style lead to natlonal'
_attenuon and he was awarded a full-t1me faculty pos1t10n at Callforma Baptlst College m_ g

. Rlvermde Cahforma He consults for such ﬁnanc1al mstltutlons as Flrst-Plus Bank and'

Dean Wh]tter His ﬁrst book, g Your WaV Througl_1 e Nonsense Eﬂ'ectrve Monevy

Marketmg in the New Mlllenmum is set for publlcat1on in May of 1998

Amanda Key graduated from Ersenhower ngh School in Fontana Calrforma in-

1982, She took employment with JC Penny ] reta11 store in San Bernardmo in 1984, Three ‘

~ years later she enrolled at San Bernardmo Valley College and has s1nce completed thlrty:
o two-acadermc umts. She left JC Penny’s in 1992 and was employed asa teller at Well,s.”‘v'
- Fargo Bank in Redlands, Callfornia-until skie was fired for embezzlement on_Augusf 20,

1997,
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Stipulations

Both parﬁes havé s‘tipulate_d‘ to the following facts: |
1. The knife sét bei_onging to Mr. Rodgers is manufactqred by HunterCorp USA; Theset
includes twelve knives and the manual for this set describeS the “Power Blade’i’.las the
knife to use Whéh Sﬁbduing Ian animal weighing 6Ver one-hun‘dred fifty pounds. |
2. On Augﬁ-st 23, 1997, the CBS show “60-Minutes.” concerned poor‘ food handling m |
restaurants. | | |
3. John Rbdgefs’.s phone recordé show a call to Yucaipa at 11:30pm and a call to
Malibu at 11:‘55pm. The Yucaipa call was to Steven ’Rodgers vand fhe Malibu call was

' to Kenneth Ginsburg,
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~ Statement of John Rodgers

My name ls John Rodgers I am 39 vyears old and a resldent of
| Cahforma In 1984 I graduated from the Umver51ty of I,a ‘erne;wlth a Bachelor S
‘ Sc1ence in Busmess 1 then went to Work for Cltlzen s 'Thrlft Bankzm Ontarlo Callforma;
~ -asan Adnumstratrve Ofﬁce‘r and b'eCame the Chlef Fmancral»Oﬁicer.m 1‘9_ |

) tlme I completed aMaster S of Busmess Admlmstratlon at the Claremont Graduate Sch

o 1 left C1t1zen $ Thrlﬂ in 1994 to take a teachrng pos1t10n at the graduate school'of C allfo‘
. Bapt1st College in Rlver31de' and have been there' since. ~I have 'wrrtten '
successful commumty banklng pohc1es and my latest book set for pubhcatlon in the Sprlng

of 1998 isa self help manual on successﬁll money management practlces

On the mght of August 23,1997 1 went to the Saddle Man a country and western"’. ; S

- bar in San Bemardmo to meet some students of mme who wanted to have drmks andﬁ L

d1scuss current pohcy 1mt1at1ves of the Federal Reserve we rev1ewed m class I am always ; L

f wrlhng to meet my students outsxde of class because I deeply beheve that educatlon occurs“'"'l

. better in small cucles where there is a free exchange of 1deas When I arrlvedi:_ notice
- that my students weref not there yet, so I dec1ded to’ walt at the bar "for't-hem' : I"ordere"d t Wo'
drmks and had no conversatlon w1th anyone whrle there By 9 OOpm I grew tlred ,°

»Waltlng and dec1ded to retum home I went dlrectly home from the Saddle' an.



Smce Rldgecrest is roughly twenty-ﬁve mmutes from San Bernardmo I arnved at | . ';'4;

o ) home around 9 30pm I then watched 60 Mmutes televrsron show whlch featured spec1al R |

e on poor handlmg of food 1n restaurants washed my d1shes called my brother who llves in o

L . Yucalpa talked to my pubhsher worked on my money management manuscrlpt and went'

. to bed At no tnne m my evemng d1d I make contact Wlth Amanda Key The followmg -
‘. mormng, asI do every Saturday, I went down to the creek by my house and sat for ﬁﬂ:een:_‘, o
v m1nutes reﬂectmg on my week past and the week ahead I then returned home and_” -

- contmued the r-ev1_sm_g my manus_cnpt. IR

Havmg hved 1n Rldgecrest for the past four years I have become somethmg of a .

..‘sportsman I enjoy the outdoors and outdoor actlvmes such as ﬁshlng As any good e

| ﬁsherman w111 tell you a varlety of kmves is needed to scale ﬁsh of dlfferent srzes and‘ o

” ’welghts Last year I bought a kmfe set for thts purpose I have used these kmves only for o R

o ,scalmg ﬁsh and ﬁnd the allegatlons that I used one to k1l1 another human bemg laughable o

. Also 1 admlt that I CHJOY drmkmg I have a hquor cabmet Wthh 1ncludes selectlons from _' , - o

, ‘a varlety of sp1r1ts mcludlng tequlla The bottle of tequlla I have in my house was 'v o

purchased two weeks before the mght of August 23rd I d1d not purchase 1t m the companyf o

i of Amanda Key nor d1d I purchase 1t at Lucky s convemence store m Rldgecrest In fact B

- "I have rarely patromze Lucky’s at all

It is true that I have a number of materlals others consrder pornographlc in my N

. j_‘”home My questlon is: so what7 As a smgle man I do sometlmes get lonely and resort to



viewing these movies as a way of keeping myself entertained. But that’s nobody’s business

but my own.

Let me say this again: I have never met Amanda Key; I did not meet her at thé o

Saddle Man; I did not.éccompany her to Lucky’s convenience store; and 1 did not kill her.“
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. Statemen ¢ ‘Of_RébéC caSmlth ERTE

My name is Rebecca Smlth and I am a resrdent of Colton Calrforma In 1990 I '

. ) graduated from Colton I-Irgh School and attended the Amerrcan Instrtute of Bartendlng for -

i two years to learn how to bartend When I graduated w1th my certlﬁcate I was hlred by : ,“_ e

: -TGI Frrday sin San Bernardrno but I'was ﬁred srx months later for forgettrng customers
. orders Then I went to the Saddle Man in San Bernardrno and I have done a good ]ob whrle

B there.

I clearly remember the nrght of August 23rd It was pretty busy in the bar smce the o

o band called “Aces n Elghts” started playmg there: They re a really popular band here in

the Inland Emplre and draw abig crowd wherever they go Anyway, that mght “Aces n :
| Elghts” were playmg and the bar was hopplng I saw Amanda Key come in around 9 OOpm
1 know Amanda well. She sbeena good customer over the last three years Everybody in
' the bar knows her mamly because she always comes in but also because she had an affarr -

w1th the bartender who was here before me. She sat down at the bar lrke she always does .

L and ordered a Whrte Russran | had a hard trme hearmg what she was sayrng to me but she
| d1d tell me that she had been ﬁred from her JOb I don t know why Slnce I had a lot of | v ‘

other customers I couldn t spend much trme w1th her

I notlced that a man took a seat next to Amanda and it appeared as though she L PR

| knew hrm When she saw hrm she gave hrm a hug and krss on the cheek T clearly



remember what the ma.n looked like and .c‘an identify him if T saw him again. | He énd
Amanda were talking aﬁd laughing and he ordered a: shot of tequila and another white
Russiaﬁ for Amanda. At first, Amanda p'olitely said that she didn’f want aﬁo,the: drink
because she had already been drinking too much, but he insisted and she gave in. That was
~ the last time I talked to Amanda because she and this guy left together after they ﬁnished
their drinks. I didn’t think anything of it at the time since Amaﬁda left with guys many

times before.
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) ”_ : of blood loss resultrng from multrple stab wounds and that she had been sexually saulted

."‘Z'

Statement of Michael Richolo

My name is Mrchael R1cholo I ama resrdent of Grand Terrace Cahfornla and am : R
: the Chref Crrme Laboratory Technlcran for the San Bernardmo County Shenﬁ‘s?.{_;u,' NS

Department I recelved my Bachelor s of Scrence Degree from Umversrty of Calrforma:f R

. Irvme in 1977 and my PhD in Crrmmallstlcs from the John Jay College of Crlmrnal Justlce:j_ : f-‘-i__; o
~in New York in 1984 I moved back to Southern Cahforma that year when I was hrred by I
: the San Bernardmo County Shenﬂ’s Department I have pubhshed several artrcles on:‘, o

B proper cnme scene 1nvest1gat10n and am an adjunct faculty member at Cahforma State_,_ L

_Umversrty San Bernardmo Moreover I have testlﬁed m the course of my tenu'

k approxrmately two-hundred tlmes in cr1mma1 trrals always as a w1tness for the prosecut1 n. B

In the evemng Of September 4 1997 I was notlﬁed that a body was found m the_: o A PR

‘.San Bernardmo Mountams and foul play was strongly susp""‘ted" : The Corpsevv": ater : - RS

o :;Key s body Was analyzed I was present The ﬁndmgs of the autopsy were th" h

: s We also found speclmens of human skm beneath her ﬁngernarls and a sample of‘ ':

- semen in her vagma I 1mmed1ately took these two samples to the_cnme. ab which i



' l drrectly across the street and analyzed them for 2 DNA blueprlnt The DNA composrtrons _

o of the samples bore no screntrﬁc resemblance Thrs 1nd1cates that Key had very recent

.sexual 1ntercourse w1th someone other than the man belreved to have kllled her thlS,i N

. however does not preclude the possrbrhty that Key was sexually assaulted by her krller-_,_:- s

I since sometnnes even cnmlnals protect themselves by usrng contraceptrves Nonetheless o

o » the results were then sent to the Cahforma Department of Justrce and the Federal Bureau’ p g

| ' of Investrgatron to see Whether anymatch» could _be found: rn exlstlng_;DNA pro.ﬁles. : f R

Two days later pohce notlﬁed my ofﬁce that a suspect had been found He wast :

o ;1dent1ﬁed as J ohn Rodgers of Rldgecrest Based upon some physrcal evrdence they found s

. .hrs home Rodgers was arrested and brought to the Central County ]arl in San Bernardmo,_ a

| for holdmg untll charges could be ﬁled Whlle he was there my team of crrmlnahsts; - e

- obtamed from Rodgers a skln culture and a blood sample We then analyzed them usmg - |

:‘_.',the same’ DNA procedures and found that there was a match between the DNA“ ._' e

: " " composmon of the skm sample found beneath the narls of Key and the sample taken from o B ', =

_ 5_'the person of Rodgers leen our earher tests of course there was no match found- e

| : 'f'v‘between the DNA sample obtalned from Rodgers and the DNA composrtron of the semen' | _v '

L sample

Sherlffs deputles provrded me w1th a plcture taken of Rodgers upon hrs arrest The :: : a

o 'prcture clearly shows a scratch across the left s1de of hrs neck Amanda Key was found to e

| _ be rlght-handed and in cases mvolvmg a v1ct1m ﬁghtrng for h1s/her hfe 1t 1s usual that a



rlght-handed person w111 attempt a stnke to the leﬁ 31de of the assarlants body,
: producmg a mere scratch on the skm The scratch Rodgers bore is consrstent w1th thrs type :

ofi ‘1njuryj causatlon;

Deputles also found a kmfe collectlon at Mr Rodgers s house I have obtamed a‘-_';, ok -
_ copy of the mlssmg member of tlus set the “Power Blade” | I analyzed the dlmensmns of .
. thrs kmfe s blade and measured them agamst the dlmens1ons of the laceratlons on Ms Key : ;' ca

'I found that the “Power Blade” has preclsely the same w1dth as the laceratlons o ',




- .\S‘tatement of Bernard L. Rush -
My name‘ s BérnardlLeonard R“,éh and I am a fifteen year reSide?lt of RiYéfsldé#.. l

. _'.;Califo'rnia.' Tam a the Department Chairman and Professor o’f'Businessl Administrationat

California Baptist College in'Riverside’. 1 receiVed my Bachelor’s of SCienc'e degree in TR

: Economlcs from Umversrty of Southern Callforma in 1966 Master s of Scrence in Busmess L

' Admrmstratron from Stanford Umversrty in 1969 and my Ph D.in Busrness Admrmstratlon

from Umversrty of Calrforma Berkeley in 1972 I was a faculty member at three -
. umversrtles before commg to CalBaptlst in 1985 where I have remalned My scholarslup

includes oyer twenty artlcles publ1shed in busmess journals and I am a contrlbutmg edltor_

- to the California Journal of Banking and International Commerce.

Asv Department Chairman, I‘amre"sponsible 'fo’rb all the faculty members the.
, Department of 'B‘us_iness Adminlstration, and I have been, instructed by authorlties to
‘prOVi'de ‘information on the profes'sional conduCt of Professor John Rodgers on or around
| the last week of August and ﬁrst week of September 1997. Smce Cahforma Baptlst -
' graduate program is desrgned to provrde educatlon to workmg profess1onals our classes ‘
f ‘arein sesmon year a‘round‘. During the summer of 1997 , Professor Rodgers oﬁ‘e‘red a class :
in communlty bankmg,whlch 1s hls profesvsion’al and teaching expertise. To the best ofmy
| ‘know1ed-ge Pr‘ot»‘essor Rodgers attended every'CIasS s’e‘ssion uhtil 'Monday 'August '25“‘. That’ -
| y_morn‘rng, my secretary recerved a call from hrm in whrch he stated that an 1llness had

befallen hrm and he could not attend his class sessron scheduled for that evemng Since
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o commumty bankrng is among my research ﬁelds Ihapprly ﬁlled in for hrm Two dayS later R

, ,the same thrng happened only th1s trme he called me personally He sa1d 1n the S

'conversatron that he was suffermg a terrrble ﬂu and d1d not feel up to conductmg h1s; .

" classes I thought 1t a lrttle odd that there was not a sound of congestlon in hlS V01ce nor.. - -

. l d1d he mdrcate whether he was gomg to seek antlbrotrcs from hrs doctor Nonetheless I _
: agreed to teach hrs courses for h1m for the remamder of the week He of course never -

‘ returned because he has been arrested for allegedly krlhng and sexually assaultmg awoman.

I have known Professor Rodgers for three years | It gwes me horrrble pam to thmk , n
B ‘that aﬂeéatlons of thrs sort could be assessed agamst a ﬁne man of God who is. a.

| Vtremendqus' 1nte11_ect and never relmqu1shes the _,Opportumty to give to the commumtyx
through voluntee‘r‘s‘erVice facilitated b)r the uni:\rersity'iand the church. | His studentsvdeeply

. 'miss him as does the university.
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My name isJ eﬁ"rey M Burns and I am a hfetrme resrdent of Rldgecrest Cahforma | ‘3‘ LI

In 1980 I graduated from Rim of the World ngh School and worked in the local tlmber R

. mdustry for six years untll I was able to save enough money to open my own ﬁsh and tackle. L o

FShOP here in ergecrest whrch I own and operate S

I have known John Rodgers srnce he moved to ergecrest ergecrest 1s a small |

' commumty where everyone knows each other I never d1d busmess w1th Ji ohn unt11 August B

i '21 1997 when he came to my shop and purchased a set of huntmg kmves made by f '_ G

| ‘_':‘:HunterCorp USA He really wanted a set whrch 1ncluded a kmfe capable of Subdumg a ER S

| large ammal I was a. httle surprrsed by tlus srnce I drd not know h1m to be a hunter B o

; - Usually, the guys that buy th1s set are those who shoot w1ld ammals and need a kmfe to o

B subdue and skln them There are only a few guys around town that are serlous hunters and AR

-  none ever spoke of John ]01mng them ! assured John that the “Power Blade” kmfe 1n the - -

E set would do the _]Ob But 1 also told hrm that if he really wanted to subdue a w11d ammal A B

B :. he better purchase a nﬂe ﬁrst It can be really dangerous for nov10e hunters to try th1s wrth S

e ‘a kmfe Then he sa1d to me,. no, I don t want to leave any ﬁngerprmts . He then started' T TR

laughmg and 50 d1d I I thought he was just ]okmg
: : On August 24,' 1997 I was ﬁshmg 1n a Rldgecrestcreekknownforltsﬁshmg holes o



o | I was wrth my l‘rrend Ken Bovvland .Ken a‘nd» I always sit on the edge of the creek and | o
’ 'throw our hnes mto the water whrle we wa.lt for a brte We oﬂen see the locals come E

around adrop_ al-rne’ ‘1n.the-. v_vater and we allhave a goo'd trmetog'e-ther._: On this..day_, ‘we _:

saw ’John : It’s not unnsual at all for lohn- to : comedown and- talk to | 'me and'ﬁKe‘n’

Sometlmes he even brrngs a s1x-pack of beer and shares it vvlth us. J ohn once told me that Lk

‘ he isa professor somewhere Ican’t hardly belleve it since he is such a down-to;earth typ.e,

| 'b of guy.‘ Anyway, 'when wevsavv._‘John we 'expected 'hrrn to comeo_ver and say “hr”. to us.’“ l

But instead he wouldn’t look atus. It apoearedlikehe was trying to vvash clothes 1n th‘é N

creek. .I’ve never seen hrm do that before.~ l‘he clothes drd appear to be bloody fr.orn the

-distance ‘vve saw thetn (which Was abbut fifty f.eet)».: When he looked up .and saw us, he ‘_

- grabbedthe clothes'and rushed back to h’ls_,hOUSe. Ken a’nd:I Were amazed l)ecause John‘ v

is usually so friendly. -

' When we heard that there had beena body found near ergecrest Ken and Ivbe‘gan

to suspect John. It s not that we have anythlng out for hrm It’s just that he i is always SO

: frlendly and I can ’t belleve that notlung was really troubhng h1m that day Also the clothes
- we saw him washing gave it away. I feel bad for rattmg on a guy who s.usually s0 nice but

- I'thought it vvas important to bring these facts to the attention of the authorities.
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B Statement of Jo-Ellen Klme

My name is Jo-Ellen Klme and I am a twenty-three year res1dent of ergecrest { B »

= Cahforma I am the mght manager of Lucky S convement store m ergecrest I have, -

i worked at. Lucky s for the last twelve years I graduated from Pacrﬁc Hrgh School in San ‘_ . -

o '."Bernardlno in 1961

On the mght of August 23 1997 I was workmg my normal shrﬂ——4 OOpm to |

e 12 00am. I reheved the glrl who works the cash reglster around 10 20pm and that s when _

1 saw J ohn Rodgers and a woman I had never seen before come mto the store I’ve knownv o

- J ohn over the last several years since he ﬁrst came to ergecrest He’s always very pohte P

- and a he 'S also a good customer Slnce that mght deputres showed me a plcture of a' :

N ~woman named Amanda Key and she S the one I saw w1th J ohn that mght ‘

R f J ohn and thrs woman———Ms Key—were really grddy when they came to the store o

They were laughmg and Jokmg and appeared to be havmg a good trme together It doesn t o

B 'surprrse me because 7 ohn is. a real charmer Anyway, the two of them knew exactly what 'f-‘

= they wanted They walked rrght up to the counter and asked for a bottle of Jose Quervo“ S

9 ‘Gold tequlla I got 1t off the shelf and put 1t on the counter Whlle John was ﬁddhng o F;T., S

o -through the b111s in h1s wallet thls Ms Key plcked the bottle up



My name is Rodney James and I am a ﬁve year veteran deputy in the San_‘ o o

i Bernardlno County Sherlﬁ‘s Ofﬁce I recelved a Bachelor s Degree from Cahforma State -

,'Umversny San Bernardrno m 1990 before workmg as a pubhc safety ofﬁcer at R1vers1de -

- .Commumty College Then the sherrffs department hlred me and after I have three"_. 2

= commendatlons for outstandmg ﬁeld work ass1gned me to the homlcrde dmsron Th1s 1s"_' _._3 ‘

o : the twelﬂh time I’ve testrﬁed ina crrmrnal tnal

In the afternoon of September 4, 1997 I recelved a dlspatch from the county R f'. . -

s headquarters about a dead body found in the San Bernardrno Mountams nearest to Deer ’ o

. Creek Road My Jumor partner—Stephame Walker—and I went to Deer Creek Road ‘f‘

o ,exrted our vehrcle and met wnh a man named Enc F1e1der who was reportedly on a lnkmg B |

o trip wrth hlgh school students Mr Frelder led Deputy Walker and myself through the . |

: -woods to the locatxon of the body The body was placed approx1mate1y one quarter of a:

. .mlle through the woods oﬁ' Deer Creek Road The corpse was wearlng a T-Shlﬂi and j Jeans ) |

e } : but no underwear I found a Callforma Drlvers Llcense 1n a wallet located in the srde pocket;_ S .

of herJeans The bodywas that ofAmandaKey We 1mmed1ately summoned the Coroner s f Friveos

: :‘:‘;"Oﬁ'tce who arrrved w1th1n an hour Lo

Once the body was properly entrusted to the Coroner ] Ofﬁce Deputy Walker and‘
,:I searched around the locatron of the body for ev1dence We found nothlng We then



R returned to our oﬂ'rce in San Bernardmo and began makmg phone calls Aﬁer consultlngv_ o

e w1th Ms Key s relatrves we . learned that she was last m the company of Jeanette" i | _‘

Mrchaelson Ms Mrchaelson drrected us to the Saddle Man bar where we learned that she _‘ o

o was spotted leavmg wrth a man We had no ﬁthher mdrcatlon of the 1dent1ty of thrs man. " SO

i The next day our ofﬁce recelved a phone call from J eﬁ‘rey Burns and Ken Bowland‘ '

- of Rldgecrest They stated that they had w1tnessed susp1c1ous act1v1ty ina nelghbor of )

e .therrs whlch mlght be related to the Key murder Deputy Walker and I drove up- to

g Rxdgecrest an d sp oke to them Durmg our c0nversat10n they stated that they saw Johni

o , Rodgers washlng apparently bloody clothes m the creek close to hrs house T he creek is o

: .one mrl_e south of the site in whrch Key .wasv,‘found,‘ B o

We then went to Mr -R'odger"s house andaskedhrmfor per‘nﬁssion to t}uestionihim R

S 'about the murder of Amanda Key He took a moment to consrder and then agreed We- :"1 '

- -hdasked hrm whether he knew Amanda Key He stated that he drd not We asked hlm o i

i . :I whether he had accompamed Amanda Key to the Saddle Man Bar in San Bernardmo He S

R ’replled that he d1d not We asked h1m whether he had been washmg clothes 1n the creek B e
w fnext to hlS horne on August 24 He stated that he may have been at the creek in theffj : =

o - ;ji_}: mornmg trme smce he routrnely takes mormng walks down there But he drd not wash any =

clothes or have any artrcles of clothmg in hIS possessron other than those he was wearmg ‘: : o

e Durmg the course of thrs questlomng Mr Rodgers demonstrated many body srgnals Whlch

R suggest decert He was sweatmg profusely, speaklng in chpped sentences and avordmg eye S



contact with either me or Deputy Walker. Deputy Walker and 1 thanked him for his time,
left his house, and drove down to the local sheriffs office where we placed a call to obtain
a search warrant. Fifteen minutes later we were granted permission to search Mr.
Rodgers’s house for knives, articles of clothing related to the death of Ms. Key, and any

other evidence establishing a sexual assault.

Upon investigation of his house, Deputy Walker and I found the following items:
an empty bottle of tequila, a knife collection, an article of womens’ underwear, and
numerous articles of pornographic material. The knife collection is a 12 knife set of
hunting knives produced by HunterCorp USA. These knives come in a large wooden box
and each has its own space within the box. Deputy Walker and I found only eleven knives
belonging to the twelve knife set. The missing knife is called the “Power Blade” and is
described in the HunterCorp USA manual as the knife hunters should use when subduing

an animal of a weight greater than one-hundred fifty pounds.

I also found an empty bottle of tequila beneath Mr. Rodgers’s bed. Deputy Walker
and I later took the bottle back to the Crime Lab and analyzed the fingerprints on it. We
found, as expected, the fingerprints belonging to Mr. Rodgers and we also found
fingerprints later matched to those of Amanda Key. Finally, the article of woman’s
underwear we found bore the initials “AK”. Later, when we investigated Amanda Key’s

apartment, we found that each article of her underwear bore the initials “AK”.
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We also found a videotape in his machine with recordings of numerous “60 |
Minutes” shows, including the show aired on August 23, 1997 concerning poor food

handling in restaurants.
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© Statementof Steven Rodgers

My name is Steven Rodgers and I am a three year res1dent of Yucalpa Cahforma -

o In 1988 I recelved my Bachelor s of Arts in Hrstory at Pomona College and in 1994 I», E

g recelved my Doctorate of Phllosophy in I-Irstory at Umversrty of Calrforma R1vers1de I amvf . o

f now a professor of Amerrcan Hrstory at Crafton Hllls Commumty College I am also the . . ': L )

o 'brother of John Rodgers

On the mght of August 23 1997 around 11 30pm I recelved a phone call from" T

: ;John The tune of mght m whlch he call me is not at all unusual smce we. are both mght-‘ e

. owls we commumcate late 1n the evemng Not only does it save money but we seem tov 5 .

: ‘ have more t1me to chat around that trme Nevertheless I recelved the call and John and “

T | spoke for about twenty mrnutes -

" Durmg the course of our conversat1on J ohn told me that the group of students he' -

'Was to meet fa1led to show at the rendezvous and he decrded to return home and Work o i

b. - ’hls book I was conﬁmed at ﬁrst srnce he told me earher in the week (on Monday) that he f N

- : 'had a Frlday mght date w1th some Woman he met in San Bernardmo 1 Just ﬁgured that I

e mlsunderstood h1m We then spoke at length about the ﬁnal draft of hlS new book He was |

" complamrng that the Word processmg umt was madequate to achreve the spemal graphlcs . E

- ’_ he felt the manuscrlpt deserves I suggested several word processmg apphcatrons whrch are‘_', o

B ‘desrgned to achleve the graphrcs John wanted He then wrote down the names and ',



manufacturers of the software and we began dlscussmg other 1ssues He mformed me that» o '

| he supposed to meet hrs students that evemng at a bar but when they falled to show he R

f_ srmply returned home and worked on h1s manuscnpt At no tlme dunng the course of that'7 .

conversatlon d1d John 1mpIy, suggest or convey any exc1tement unrest or anxrety The . o

: 'conversatlon was as normal as we have ever had HIS Vorce was calm and hlS statements

Were~ senSIble and .rntelhgent.b .




APPENDIX B JUROR SURVEY

, _ Thank you for your partlclpatlon in thxs the51s pro;ect exammmg the crnmnal
- juryin ‘the American system ofj ]ustlce Your contnbut1on has been con31derable and 1s
deeply apprecxated o Dy S :

o Please take these remaining few moments and complete thls survey to the best of
- your ability. All answers are anonymous and no attempt w111 be made to match ‘

- responses to partlcxpants

‘ (1) Your race:
___White _
Afrlcan-Amencan
___ Hispanic.
__ Asian-American
~Native American

___ Other
2 Age - L »
1822 - 42-47 - 6T+

2327 4851 -

2831 - 52.57

3237 58-61:
_ 3841 62-'67

~(3)  Highest level of educatlon completed
. 10™grade u
11" grade
12" grade S

Assoc1ates Degree « or its equlvalent in college units
___Bachelor Degree - f : '

___ Master’s Degree

Phllosophy Doctorate or 1ts equ1valent v

____Law Degree : :
_ Medical Degree



(4)

©)

(©)

o

©)

©

(10)

Annual income:
815,000 or less
____ $16,000-20,000
_$21,000-25,000
_$26,000-30,000
~$31,000-35,000
- $36,000-40,000

$41,000-45,000
$46,000-50,000

$51,000-55,000

$56,000-60,000

$61,000-65,000

~ $66,000-70,000

$70,000+

Marital status:

Single __ Married Divorced

~ Which of the following would best describe your political phﬂosophy‘7

_____conservative
____ liberal
__ moderate
_____independent

Have you ever served on a criminal jury before?
yes no

In the present mock trial case, are you in complete agreement w1th the verdict of
the jury?
___yes ___ no

Please rate your level of agreement with the following statement: “Some people
deserve to be crime victims when they behave in a way they should notbe”(1=no
agreement; 10=strong agreement). ‘

1 2 3 4 5 6 _7 8 9 10

Please rate your level of agreement with the following statement: “The role of a
juror is to weigh the evidence only and to forget about the wealth, social status,
and character of the defendant and victim” (1=no agreement; 10=strong
agreement). ‘ ’
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(1 1) Whrch of the followmg w1tnesses Was most nnportant in your decrsron-makrng o
process? o D o

~defendant v '

brother of the defendant T

friend of the defendant (pubhsher)

bartender

_convenience store manager

county crrmmahst '

~ police officer -

__ friend of the defendant (professor)

ﬁsh and tackle shop owner -

(12) What was the most 1mportant 1tem the wrtness you 1nd1cated in questron L

offered?

B

- (13) Which of the following statements best represents your own thoughts about the
- alleged gurlt of the defendant and the | proper verdrct in th1s mock trral case? (please '

~ mark only one)
- the defendant is absolutely gullty wrthout any reasonable questron
- whatsoever and I vote to convict,
S although some questions may exist, I am 95% certam of the defendant s
~guilt and would vote to convict; ‘ - :

‘while there are weaknesses in the state s case the ev1dence is strll strong BN

enough for conviction;
___ thetrial evidence isn’t that strong but it is st111 more hkely than not that
the defendant is gurlty and I would convict; ' :
the trial evrdence is strong but there are too many doubts 1 favor
acquittal; . . o
___theevidence presented by the prosecutor 1s so weak that convrctlon 1s -
un]ust . e e )

(14 The followrng isa hypothet1cal scenario. Please read 1t and then 1ndlcate i
" whetherasa juror you would vote for convrctlon or acqulttal had you been
B selected to serve durmg th1s trlal ISR :

A pohce ofﬁcer with a favorable department reputatlon stOpped acar for havmg vmlated the “

speeding limit. The area in which the stop was made is notorious for high crime rates and also

has a significant immigrant population. During the stop, the driver emerged from the car.©

Though instructed to remain still, the driver approached the officer. The officer then wrestled
 the driver to the ground and hit him five times with his baton. The driver sustained BT
‘ permanent m3ur1es to h15 head and a broken arm The drrver does not speak Enghsh The L



joﬁicer told his supenors that the dnver was obkusly drunk and approached h1m w1th the
_intent to do harm:.  There was no presence of any controlled substance found in the driver’ s
" ‘bloodstream. The driver also had no weapon.’ ~ Witnesses told mvestrgators that' the dnver
' shouted msults to the ofﬁcer in Spamsh The ofﬁcer has been charged wrth assault ‘

'. _(14a ) Please mdlcate how hkely you beheve the defendant to be gullty of these E
~crimes by selectlng a'percentage on a scale of 1 to 100 (l—total certalnty of
mnocence IOO—total certamty of gurlt) T e e '

Please mark the ﬁrst seven d1g1ts of your soc1al securlty number These data Wlll be =
. used solely to match this survey with the Oplmon Trackmg Survey you completed at the” '
begmmng of tl’llS proceedmg - . S




APPENDIX C OPINION TRACKING SURVEY

Please record your oplmon of the defendant s gurlt after each argument is made andk' : N

 each witness has testified. Do not be afrald to make such a deterrmnatlon based on the? i

;hnnted amount of evidence you know at the time. Also, do not be afraid to change your L R
‘ opnnon as the tnal develops but please do not change an answer you have prevrously made e ’

| ‘.“__Openmg Statements
-Prosecutlon; | -i’ | gullty | not gu11ty __unsure G
: Defense: o .‘ gullty not gullty _____ unsure ':. .
_ letnesses | ) | | 54 ‘ .
o Bartender (Rebecca Smrth) : gu1lty _;;_not gurlty
) Convemence Store Manager (Jo-Ellen Khne) ) gullty - | not gullty
'-_Deputy Sherlff (Rodney James) gmlty not gu11ty ol -
_ :Cnrmnahst (Mrchael Rlcholo) . gullty __;_not gullty . | |
, FlSh and Tackle Store: Owner (Janet Burns) gurlty not gullty |
. Professor (Bernard Rush) gurlty _;;;_not guﬂty AT
| Defendant (John Rodgers) gullty | not gurlty
Defendant s brother (Stephen Rodgers) gurlty not gurlty
Book pubhsher (Kenneth Gmsburg) gurlty A not gullty
; :Closmg Arguments |
‘”Prosecutlon gurlty | not gurlty‘ o

-' ‘_ Defense “ ‘. gullty § not gurlty
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