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Abstract

We all appreciate a good joke. Humor is good for the soul.

The
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They atta :
Y atlached a predated note directing the finder of the pot "not to open

it for three days and :
to 1] -
hunters to take the bait. notify all the heirs."* They then waited for the

Miss Nic : ;
court, as it awkaretlS:: :b Fomly did not find the joke funny. Neither did the
Miss Nickerson were (e . SO0 in dzmages. The court noted that: "If
damages in a sub ¢ still living, we should be disposed to award her
stantial sum, to compensate her for the wrong thus done."’

I- 84 50.37 (La. 1929),

2. We must not u "
EE WiLLiawms nﬁﬁ;ﬂmg importance of social standing in the old South. See
such a theory of tors liability, thi NAMED DESIRE. While courts today may not entertain
, 1y, this commentator finds it funny and thus relevant.

4. Miss Nickerso, s
years earlier, 14 'I‘}r:; 1:5 lycar-(?ld '.n‘"de"'" had spent time in an insane asylum twenty
Perpetrators 1 4 different s?: dr: ml.ﬁ cmm“_s of this point are uncertain. Should we hold
Play jokes on the emotionally | rd if the victim is mentally unstable? s it overtly cruel to
rule." As my Crim professo yl'fragﬂe? Perhaps this calls for an adaptation of the "thin skull
unbeknownst to me he hy rliked to ask, "If I hit the Dean on the head with a hammer, and
; 8 an eggshell skull, am [ liable for murder? What is the mens r'en'.’"
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Louisiana apparently took treasure hunting very seriously in 1920. But what

about more contemporary courts? Do they possess a better sense of humor?

B. Snakes and Unpeeled Bananas
ractical jokes- ln

The work-place is the perfect forum for p
of the recent practical joke cases arise out of work-place "miscor
Several theories have been advanced 10 explain this phenomenon-
Traditional humor theorists believe that joking is intended 10
to the perpetrator. Others have offered more elaborate theories. Hobbﬂ.ﬁ
thought that jokes are purely an expression of power.
laughed at," he declared, "is triumphed over.” acer’ believed that

jokes and laughter serve 10 release tension and "nervous energy-"" Darwin
ch like that seet in "subhuman

saw jokes as an expression of happiness, MY

primates.""!  Freud argued in "Jokes and Their Relation to the Uncon-
scious" that aggressive practical jokes are a release of sexval encrey
Jokesters are characterized not as funny pwple, but as mentally d. ;
neurotics.  Freud believed that perpetrators might have a disunt

personality, disposed 10 neurosis."> If he is correct, :
nately affected bY practical

law schools) <hould be disproportio
await the empirical data.

Whatever the explanation, T
engage in releases of humorous energy- o modern split © :
joke jurisprudence centers on WO cases. : : ;
Trucking,"* involves 3 benign but scary snake. Magi¢ employee, PEPEY™

tor David King, chose the wrong 1or

June 25, 1985, King (a truck driver) drove WP 10 1 o site wearing
which employed the plaintiff/victim Sarah er) cOnS

‘-.EM al w(ﬂ'kﬂ's

7. This, of courseé, raises the interesting PO S heindde!“"fw

compensation schemes provide coverage 10 ol 5 tities lik: the .

to form €Nt/ jieve the country

cases increases, govemments may be N it
Practical Jokes" and the o Admmlsz:sisn-m pdersecretary of Practical
should be spared bureaucra Xy
Jokes," 1 advocate nO coverage. 1988).
8. ROBIN ANDREW HaIG, THE ANATOMY OF.HUWW‘:',:,S giut hz has a good theory, 50
9, | profess no knowledge of Spenoer's jdentity of

1 am citing it.
10. HAIG, supré note 8, at 16.
11. Id. at 11
12. Surprise, surprisc!
HAIG, supra note 8, at 21.

13.
Published by mkgq 91)948 (Ala. 1992).
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a Halloween mask.'s King stopped at Conner’s post, and Conner stared at
King but failed to acknowledge the joke.'* Frustrated by this lack of atten-
tion, King returned later and told Conner "to release the dumping latch on
his truck quickly or else he would ‘put his friend’ on her."’ Conner
refused to cooperate, at which point King brandished a large snake and
began chasing Conner. King finally gave up the chase and threw the snake
at the frightened victim. Conner ran until she collapsed, left work for the
day, and was treated for dizziness and a headache. The snake suffered
no serious injuries.

Conner sued Magic under a respondeat superior theory, claiming that
King’s boss had ratified the activity by failing to intervene. Conner
introduced evidence that King’s superior laughed during the incident. So
did the Supreme Court of Alabama. Without dissent, the court dismissed
the suit stating: "Proof of laughter, under such bizarre circumstances, is
legally insufficient proof of ratification."” Score one for humor.

The second case is Temp Tech Industries, Inc. v. National Labor
Relations Board ® Temp Tech involves an attempt to recover attorney’s
fees under the Equal Access o Justice Act.” The crux of this case, at
least for our purposes, lies in an unpeeled banana. Temp Tech dismissed
striking employee Bernard "Banana" Szkolny for assaulting another
employee on the picket line. Szkolny "pushed a softened, unpeeled banana
the face of a nonstriking employee as that employee crossed the picket
line."®  Szkolny maintained his innocence and claimed that he was

19 Id 2 w51

20. 756 F24 586 (7% Cir. 19%5)

21 susc;smum;

Z. Temp Teck, 756 F24 u 590

3 'myﬂ!mﬁmnu!mmmmumwmm

Szkolny clsimed that bis scsivi s Jyotected under § &(a)(1) and (3) of the National Labor
Fhtepssimsiworksmova.edu/nlx/v %Ts_z‘ 1S8(a)(1) and (3) (1982). Sections 8(a)(1) and (3) of
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Iny with 2 modicum of

Temp Tech provided poor Banana SzKO
worney fees 1o the company. The

consolation; the court refused to award a
court found that "the conduct alleged was [n0t] SO egregious that the | Ge\:l(eral
- tificati hile

Counsel’s decision to litigate - - - lack
the court did not find banana stuffing acceptable, it W3S funny °“°"$“ .mt

o be negregious.” Still, this ‘solated incident cOSt
Without a doubt, this represents 3 grave defeat for humorists around the

world.

C. Flag Girls and Herpes
e work-place; perversely, it

Sexual harassment is still prevalent in th
?IOVidcs us with some of the more humorous
instance, the plight of lowa construction workers Dar
and Jeannette Ticknor. They took their jobs thinking that most male
construction workers were enlighwned, sensitive mem € ok
covered otherwise.” »immediately after the women work, m:hc
members of the construction crew began 10 inflict Vefb*_ﬂ sexual abuse Of
women."? In their defense, the male work : 4
merely joking. A few of their exploits .ncluded: "The men :m:lcm:::1 Hos
Ticknor ‘Herpes’ after she developed 2 skin o wzmwnaas o

gy;"? the male workers Were constantly € :
1 men urinated in as tank ©

tion gam.sl union eml?k’?eﬁ‘

i 'scrimiua‘ a
forbid di i on e ployees

the NLRA protect organizational activity and e
This raises some interesting hypotheticals- For e, Sutmg A faces of 3l
organized a "banand stuffing protest” in which they sty ity? what if 3 U8io0

incoming scabs, would the NLRA protect this as ©
inv

employee and non-union st kebreaker become ;
fire U gnion

7 Could the compa®y . 1o Would it mattes

% ]

they stuffed bananas in each others’ faces 2 Y
without firing the strikebreakef: of " ld that be consider® o paod
who started the “fight?" Finally, what if the stnke had takeD =
Would banana stuffing be considered Jegitimate means of P®
2d at 590. mcﬁww:ﬂsasa\\’hdﬂ

24. Temp Tech, 756 F. ity of const
C i {he integn <
25. | do not, of course, wish to impug? ® aluable function in our society

As we know, construction workers perfor® Tl & wnder
roads. 1o Cact, they ar® constantly fixing roads. Once 8 10A  effect repairs. 108V
industrious construction workers will WO for years if necessary = ency of e
the utmost respect for thei i dedications not

i Lencies in charge ing rod
various govemmcntal agencies 10 syz £24 1010 8t Cir. 1988

26. Hall v. Gus Construction Co.,

27. Id. at 1012. A D - valent of Cohen ¥
. cal oke eqw s

Published b G“m%k?hmsc could well make I-la!ie:‘ht:hm:e‘ - r:\s o "Fuck (he Drafl did not

Ca!gﬁsma, Howiireh the Supreme Court T
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tions) constity
mﬁm)is . l::;e;uz:l harassment. Let us Suppose, however, that the three
ere the only contested conduct. Are any of them

Manuel Noriegs

3 Dumbo(,m?;‘ ::hof{en ca"l!ed "Pineapple Face." Ross Perot is compared
sbould be subjess m)sft not Hefpes?"” Still, sexually explicit nicknames
a laugh. But if the ni(:llc(:a:m-tmy' If no harm is intended, we can all have
sibloet G5 lability € 1s malicious, perhaps the jokesters should be

The other i ik '
girls" line has ::)5‘:1:065 hardly merit in-depth discussion. The "fucking flag
¥ Ry nomlc valu‘c (this one doesn’t even purport to be a joke)
strange, These mer Sl}:rotecupn. And urinating in the gas tank is just too
ould find (1) a toilet and (2) a Freudian therapist.

D. Over the Line

Occasio, :
Caudle v, B:;,E‘?’ :ri:estef clearly crosses the line into the world of tort.
Peter Betts principal P e Defendant/perpetrator/tortfeasor
: ’t houghfz sgareholder of Betts Lincoln-Mercury in Alexandria,
€ had a great idea for a practical joke. Betts took a

29. Id

30. Yes, an H £
Pt uDo!:!c}:;jt::riZn:;,zl 'ssue.  What do you expect, humor law is complex!
enough wj charge the defends question of whether calling the plaintiff "Buffalo Butt" was
While the n: O o nt with sexual harassment. 765 F.2d 1129 (D.C. Cir 1985)
ckna Y be cruel, would the discerning observer at least give !h.e }:okeslci:

credit for creativipy? ;
Y? And if we d e
31. 512 So. 2d 389 (La. 198'?)."0[ allow offensive jokes, what good is humor anyway?

https://nsuworks.nova.edu/nlr/vol17/iss2/28
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aarged astomobile. condenser, which dEEEC e!edn?;:f: R";"b:
wuched, and "shocked the back of plalnufffwctllﬂlw S?“ i
Caudle’s neck with the charged condenser ar;id chased Ca?fe:ed e
he escaped by locking himself in an office.”™ Caudle s:h o555
fhe occipital nerve” and experienced frequent h“d;s F o damagts, a8l
spells, which required surgery 10 alleviate. He sued Betts K et ot
the perpetrator defended claiming he had played 3:‘:?";'_:“0‘ aeadio
employee and had wintended to shock Mr. Caudle > o court wisely
injure him beyond a momentary, unpleasant jolt.

rejected this theory and found for Caudle.

E. Conspiracy in the C ourtroom

: ime. Judges
Even courts aitempt humor from time to ume dg

stereotyped as serious, stoic figures- But éxpcr‘i::(:’i 5. Judge Held asked
the case of Drayton v. Hayes: During ' ioke on defense

a
Assistant District Attorney Kenneth Rﬂm_sef“:‘:loe:casr; :hal no further
counsel Frank Markus. After Held inl0 d the court

an
witnesses would be called, the Judge, R:dmseur,

instigated the joke. When Markus return s
arguments, Ramseur ros¢ to call several rebutid rose to object and

4 the proceedings: M2t T d relax”
reporter pretended to reﬂ:’ ontil Eeld advised him 10 sit down an

argued for several mi“‘“ti//

32. Id. at 390. _
33. For those of us not versed 10 anatomy,
terms:

Occipital: "Of the occiput Of the ocapiﬂldb‘:‘;:' ke fibers OF
Nerve: "(1) A sinew or tendon; (2) any ;
connecting the body organs with the central nervo
and parts of the nervous system wi
or a nerve center; (3) emotional controt,
"'Bm’-';)mi ¢ "The back part of the skull or head." Lk

e enie bony or cAr1sg90% T copppend of (E 17 gt
enclosing and protecting the brain and sense O‘She regarded 35 the 53‘:“, WEBSTER'S
bones of the face and jaws; (2) the humalt © ik skull, a8 empty SKVF

T thi
intelligence; usually with derogatory ﬂ"“’*“i‘ﬁ iL\NGU AGE (1982):
NEW WORLD DICTIONARY OF THE AMER! o padBetS defended
34. Caudle, 512 So. 2d &t 390. |t may have peen differen - dence i P“Md&d
35. Social commentators note that the res¥ w and then- No ev!

jolt every 3
on the theory that car salesmen deserve J } auwmobnles-

P“b’ﬁﬁéﬂwﬁmw'éﬁzgslgggwm-wxemu:y deals in
36, 589 F.2d 117 (2d Cir. 1979)- 7
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because it was all 3 joke.¥
that the hoax had "unnerved"
closing argument.

The Drayton cour rejected Markus® appeal citing a lack of bad faifh

on the part of Held. Despite finding the joke in "poor taste," the court noted
that "Held was [not] motivated by a desire to prejudice or harass Mr.
Markus and his cljent "% But has the Second Circujt gone to far in
allowing courtroom jokes? Snakes and bananas in the work-place seem

Markus later moved for a mistrial claiming
him and caused him 1o deliver an ineffective

* Judicial Economy: The courts are overloaded with cases, including joke
cases. Untj

® Efficiency: A national standard would eliminate haggling over the PTOPZ:
degree of Protection afforded Practical jokes. The courts could then was

37. Id at 119,
38. 1d at 122,

GG ied

39. There are, 1o the best of my knowledge, no reported cases of pravisst JOkzsm 8

Y e moon, Readers, should.igpors the phrase as it is mere rhetorical hyperbole.
ttps://nsu . y
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heir time on more mundane Cases, which the public expects them 10 do

anyway.

+ Credibility: People will not take the j i

up its mind on what is and is not funny- Judges must look confident and

present a united front by laughing (and
What then should be the national stan

deserve attention: the "discerning viewer" €8
test, and the "lighten up, please” test.

frowning) in concert.
dard? Three compelint
the nreasonable jokestef"

A. Discerning Viewers

This is a purely objective test.
Would a discerning viewer find the joke funny? "%
standard is its ability to separate truly classic practical J0

frash. T deserves no 3 i
rash, the theory goes, <cheme is certainly classiC.

Nickerson would be spared. The elaborate
: ion if 1 i inherent
Drayton may have 2 claim to protection if it can override thle mn]::m e
induced |aughter- the other fecble attemp
i ing VieWeT would

presumption against court-
at humor are ordinary and unsophisticated- The discerning V!
dismiss them as bourgeois humor
Criticisms come, however, from "marketp
claim that classic jokes will only i
allowed to produce ordinary fair.
joke is an acquired skill.
I reject the discerning Vi
would appoint themselves SO

B. Reasonable Jokesters _
4 protect any joke

Joke rights advocates SUP

reasonably calculated 10 induce 2
resented excePt & ho ever heard of the

would protect ever case 1 p

joke wEich was noz' inten arm. Besides, ¥ Ocou!d o foresee

occipital nerve anyway? :

such consequences from an electric §hoC
Certain eminent juri _

grounds that it ignores victims’ righ

given complete control over the fa ! alicious
ihuti inst :
IE\avc some means of retribution agal ot inve ative Of

Publi (4
ublished by N§Workss 196810 only recourse a5 they ar
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enough to devise practical i i
i practical jokes of their own. Which leads us to the third

C. Lighten Up, Pleaser

compromise, i ¢

s rzoom etiq(z:f:to’; femains a judgment call based on one’s opinion of

creative, Wo ncod . er§onally, I find the episode funny and extremely
. ooC More judges like Judge Held.) The objectivity of the

rather tha

integrity :f!:li;ml:ers e the cultural elite. This is essential to preserving the

the pseudo-scienlii?cess In a democracy. Besides, we need to take some of
; 'c seriousness out of judging. To all those self-important

All
You earnest young men out to save the world . . .
please, have a laugh.

- Reinhold Niebuhr

https://nsuworks.nova.edu/nlr/vol17/iss2/28 10
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