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“If there be one school in a university of which it may be said that
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— Thorstein Veblen
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L. Introduction: The Critique Of Professional Legal Education

The American law school, the standard law school curriculum, and
the traditional case and Socratic teaching methods have all taken a
substantial beating of late, as evidenced in the pages of Journal of Le-
gal Education and other professional reviews. While collectively por-
traying a problem of close to crisis proportions, individual critiques
have variously charged that professional legal education is not human-
istic enough,* not realistic or practical enough,® too technical or materi-
alistic and therefore not ethical enough,® or too formalistic and there-
fore not political enough.*

Though less single-mindedly, some critics have leveled an addi-
tional accusation: that law school instruction is not interdisciplinary or

1. See, e.g., Himmelstein, Reassessing Law Schools: An Inquiry into the Appli-
cation of Humanistic Educational Psychology to the Teaching of Law, 53 NY.U. L.
REv. 514 (1978); Meltsner, Feeling Like a Lawyer, 33 J. LEGaL Ebpuc, 624 (1983);
Redmount, Humanistic Law Through Legal Education, 1 ConN. L. REv. 201 (1968);
Reich, Toward the Humanistic Study of Law, 74 YALE L.J. 1402 (1965); Stone, Legal
Education on the Couch, 85 Harv. L. Rev. 392 (1971); Weinstein, The Integration of
Intellect and Feeling in the Study of Law, 32 J. LecaL Epuc. 87 (1982).

2. See, e.g., Brown, If I Were Dean, 35 J. LegaL Epuc. 117 (1985); Frank, A
Plea for Lawyer-Schools, 56 YaLE LJ. 1303 (1947); Gee & Jackson, Bridging the
Gap: Legal Education and Lawyer Competency, 1977 BY.U. L. REv. 695; Macaulay,
L'aw Schools and the World Outside Their Doors: Notes on the Margins of “Profes-
sional Training in the Public Interest”, 54 Va. L. Rev. 617 (1968); Redlich, Clinical
.f.‘.‘duca_rion: Stranger in an Elitist Club, 31 J, LecaL Epuc. 201 (1981); Twining, Tak-
ing Facts Seriously, 34 J. LecaL Epuc, 22 (1984).

/ 3. See, eg., Auerbach, What Has the Teaching of Law to Do with Justice? 53
YU. L Rev. 457 (1978) and response, including Bard, Teaching Justice, 53 N.Y.U.

L. Rev. 616 (1978); Bonsignore, Lacunarian Law, 15 Am. Bus. LJ. 52 (1977); Bon-
signore, Law School Involvement in Undergraduate Legal Studies, 32 J. LEGaL Epuc.
53 (1982); Hellman, '

Considering the Future of Le g o .

: : gal Education: Law Schools and

f;;m;n;uﬁﬁlzg j' E%GAL%E‘;”C' 170 (1978); Kronman, Foreward: Legal Scholar-
ucation, ALEL) - : : A 3

cern with Justi LJ. 955 (1981); Lesnick, Legal Education’s Con

ce: A Conversation with a Criti - '
P a Critic, 35 J. LecaL Epuc. 414 (1985);

: 34 J. LeGaL Epuc. 176 (1984); Symposi d

Legal Ed;catm, 36 J. LecaL Epuc. 285-330 (|9E§6) B o P
- See, e.g., Kennedy, How the Lg ls: 1 ¢

S r b w School Fails: A Polemic, | YaLE REv. L. &

32 J. Lecar Epuc. 591 (l982)fega’ Education and the Reproduction of Hierarchy,

’ , : rd a New Politics of Legal
f:::?ano:;f 7’5: YALE_ L.J. 444 (1970); Simon, The Ideology of Advocacy: Procedural

ce an rofessional Responsibility Ethics, 1978 Wis. L. Rev. 30: Si Homo
Psychologicus: Notes on a New S 20 Mimon, Hom

Legal Formalism, 32 Stan. L. Rev. 487 (1980).
https://nsuworks.nova.edu/nlr/vol13/iss1/12
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“social” enough, not focused on the impact of law and legal institutions
on society as a whole, or on the intersection between law and public
policy. For instance, Karl Klare has proposed that one third of the law
school curriculum consist of advanced training in interdisciplinary cul-
tural and social analysis and that the entire program be “organized
around inquiry into various social problems and relationships but with-
out a separation between public law and private law learning.”®
Duncan Kennedy’s “Utopian Proposal for a New Model Curriculum”
suggests a similar tri-partite division into doctrinal, clinical and inter-
disciplinary components, the latter “covering materials in history, juris-
prudence, economics, sociology of law and the legal profession, social
psychology, social theory and political philosophy.”® The call for inter-
disciplinary study of law as social control has even been heard from a
less-radicalized source, the Carrington Committee’s 1971 Report for
the Association of American Law Schools (AALS).”

In questioning the talismatic “thinking like a lawyer,” John Mudd
has proposed:

If thinking like a lawyer includes the ability to see issues in per-
spective, we may enhance the skill by involving first year students
in questions of the role played by the law and lawyers in society.
Understanding and dealing with these issues might be as funda-
mental to developing a law student’s critical thinking skills as to-
day’s method of examining the nuances of a line of appellate deci-
sions. Students wrestling with fundamental jurisprudential
questions would not then be viewed as wasting time but as develop-

ing perspective and practical intellectual skills needed to work as
lawyers.®

5. Klare, supra note 4, at 343.

6. Kennedy, Legal Education, supra note 4, at 614, The interdisciplinary course
would be taught so that each student is exposed to “two formally distinguished
‘streams’ representing both left and right “political tendencies.” Id. See also Trubek
& Plager, The Place of Law and Social Science in the Structure of Legal Education,
35 ). LEGAL Epuc, 483 (1985).

7. Courses in Legal Decision Making and Law and Social Control, along with
four more traditional courses, would constitute the first year of the “Standard Curricu-
lum™ for the J.p. degree. “The Carrington Report,” Appendix A of H. PACKErR & T.
ERLICH, NEw DIRECTIONS IN LEGAL EDUCATION 110-12 (1972). The report also pro-
Posed an “Open Curriculum” for collegiate instruction in law. See infra note 23.

8. Mudd, Thinking Critically About “Thinking Like a Lawyer," 33 J. LEGAL
Ebuc. 704, 709 (1983).

Published by NSUWorks, 1988
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And one thrust of the much-discussed “Bok Report,” “A Flawed Sys-
tem of Law Practice and Training,” is the need for law schools to con-
duct empirical, social science training into “the law in action.”™

But these proposed models remain, for the most part, just that.
Other than at the bankrupt Antioch, the fledgling CUNY, and the
SCALE program at Southwestern University law schools, “social per-
spective” is nowhere a substantial component of the professional law
school curriculum. (Typically, law schools offer a handful of meagerly-
attended, optional, upper-class seminars on interdisciplinary themes.
Occasionally, a one-course “perspectives requirement” consists of a
choice of jurisprudence, legal history, international law or comparative
law.) That is not surprising, given American legal education’s 130 year
history of cyclical self-critique and perpetual stagnation.’*What may be
more of a surprise to many legal professionals and educators, however,
is that concomitant with the proliferation of published attacks on law
schools, a response has been occurring outside of such institutions, in
the small but growing movement of legal studies programs in under-
graduate, liberal arts settings.

Often titled “Law and Society,” “Law and Justice” or simply “Le-
gal Studies,” over thirty such programs now operate across the country,
either at universities without law schools or quite independently of law
schools at institutions where the latter do exist. Why have non-profes-

9. Bok, A Flawed System of Law Practice and Training, 33 J. LEGAL Epuc. 570
(1983). See also Comments on the Bok Report: Trubek, 4 Strategy for Legal Studies:
Gettlng {io'k' to Work, 33 J. LecaL Epuc. 586 (1983), and Conard, The Law School's
Responsibility for the Quantity of Justice, 33 J. LaL Epuc. 600 (1983). As the

commentators note, the attempt to study “the law in action” origi
i ; aw in 0
with the Legal Realists. y action” originated 50 years ag

Enuégﬁoihrnﬁg :zalf of Robert Stevens’ chronological study, LAW ScHOOL: LEGAL
R :l}l;‘!\ FROM THE 1850s TO THE 1980s (1983), is replete with criti-
R A!:fred l5&@ half, to which one can only pen in the margin, “still
ps ;['err S ;:;!.a;m ; s 1921 attack on the case method. /d. at 120 and 129, n.
ia‘ 2 Y . W an Rogcr Cramton have raised some real but unsatisfactory ex-
planations for the intense resistance of law faculties to reform See Cramton, The Cur-
rent iS’zari: of the Law Curriculum, 32 J. LiGaL Epuc. 321 aiu 334-5 (I98£)
facullr; :cio?;:sah?f t ;Wia! Pﬂsmlv_e." more may have been achieved at the level of
s A i an student curriculum, given the high faculty membership in the
g S:e bis:cu;‘llon, but low student enrollments in law school “law and soci-
el 2 Law sork Son? ra;"‘ & Walker, Teaching Social Science in Law: An Alterna-
s s ciety,” 35 J. LEGaL Epuc. 478, 478 (1985), one of the papers
gt e AALS workshop on the role of social science in legal scholarshi
ucation. See also Trubek & Conard, supra note 9 7 e

https://nsuworks.nova.edu/nlr/vol13/iss1/12 4
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sional students, scholars and educators responded to the call for “more
social perspective on law” more readily than professional law faculties?
Perhaps, by the very nature of the problem, these issues can only be
addressed where the private market for law and legal practitioners has
little or no influence. Perhaps law faculties are too close to the strands
of the “seamless web” to clearly observe the web itself. Or perhaps
legal studies scholars have come to believe, like much of the general
public, that law is too important to leave to the lawyers — or to the
law professors.

Whatever the reason, professional legal educators have much to
. learn from undergraduate legal studies, including: a) what it implicitly
reflects about the deficiencies in the legal system and in law school
teaching; b) what graduates of legal studies programs, who later be-
come lawyers, will carry with them into law school and into the profes-
sion; ¢) what students in these programs who will not become lawyers
are learning about law and legal institutions; d) what innovations or
new perspectives in the non-professional study of law can and should be
incorporated into law schools; e) what lawyers and law professors can
do to become more integrated into interdisciplinary scholarship and the
university community; and f) what may become of law schools if the
innovations in legal studies remain external, non-professional
developments.

‘ This article begins with a profile of undergraduate legal studies —
including its history, theory, methodology and problems — before pro-

ceeding to examine the issues that directly affect the professional study
of law,

II. An Overview Of Undergraduate Legal Studies
A. Institutional Development

The movement to introduce “sociological jurisprudence™ within
professional law schools during the period between the World Wars is
well-known, Although it was Harvard’s Roscoe Pound who coined the
thrase and first urged lawyers to train in sociology, economics and po-
!ltical science, it was at Yale and Columbia where specific curricular
innovations were introduced. Under the influence of Arthur Corbin and
Benjamin Cardozo, Yale proposed a “School of Law and Jurispru-
dence” that would “relate law to other institutions of human society”

Published by NSUWorks, 1988
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and cooperate with social science departments in the university."
Harlan Fiske Stone and Herman Oliphant called for a research school
at Columbia to create a “ ‘community of scholars’ devoting itself to the
non-professional study of law.”** Columbia’s standard curriculum was
restructured in the 1920’s along “functional” lines, defined as “related
to the areas of social life affected by law.”*® But disillusionment, prac-
tical obstacles and other diversions soon quashed Columbia’s reformist
mood.

Though Yale Law School has maintained an anti-formalist atti-
tude, its grandiose plans for a truly new educational venture have never
quite materialized. University of Wisconsin has opened an Institute for
Legal Studies within its law school and Syracuse University has a
Center for Interdisciplinary Legal Studies in the College of Law. But
at other schools, “Harvardization” — the persistence of the Langdel-
lian “law as pure science” approach — has continued to triumph. The
Columbia experiment remains largely an unfulfilled promise.

Less well-known are law school efforts to develop undergraduate
law programs, such as Yale’s early introduction, in 1887, of a Bachelor
in Civil Laws degree, designed “for those not intending to enter any
active business or professional career but who wish to acquire an en-
larged acquaintance with our political and legal systems, and the rules
by which they are governed.” Only nine students received the degree,
h.owcver, before it was abolished in 1916.1 In the 1940’s, the Univer-
sity ﬂf Nebraska introduced a short-lived Bachelor of Science in Law,
involving two years of political theory, social science and “basic law,”
which was followed by a two year professional degree program in

technical law.”"® Additional proposals for non-professional graduate
programs, such as “A School of Cultural Legal Studies,” have also
been raised over the years.’® After World War Two, Alpheus T. Mason

1. Stevens, supra note 10, at 135, 145 n.34.

12, Id at 1389

13. Id. at 147 n.56.

14. Id. at 39, 49 n.4s.

15. Id. at 225 nS1.
;_egafrfémgf; eé.g.l. i{i 5;2;3; Hall, 4n Open Letier Proposing a School of Cultural
<t sty ;re be i puc. 181 (1?51). Current graduate programs in law and
Socim; Science Pro L : Acsmpc of this paper, are described in Musheno, Law and
s Edumfmgm;;ofeﬂ?;g a.nd Assessment, | Focus | Stup. 4 (Fall 1985)
b g b Sin the Law, 2 Focus L. STUD. 4 (Fall 1986). Law

on, "
paper’s parameters, g 2 staple of M.B.A. degree programs, are beyond this

https://nsuworks.nova.edu/nlr/vol13/iss1/12 6
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at Princeton, Mark de Wolfe Howe at Harvard, and Willard Hurst at
Wisconsin were giving college courses with titles such as “The Struc-
ture and Growth of Law” and “Law in Society.”"” But these were iso-
lated enterprises. It was not until the 1950’s that an actual movement
to promote legal studies on the college level could first be identified.

Keynote addresses by Charles Bernard Nutting at the 1952 AALS
Conference and another the same year by Brainerd Currie at the Uni-
versity of Chicago Conference on the Profession of Law and Legal Ed-
ucation, along with a lecture by Paul Freund at the Washington Uni-
versity School of Law in 1953, gave impetus to the growing interest in
collegiate-level legal education. In Currie’s words:

[T]he ultimate task of law, which is to contribute to fulfillment of
the aims of our democratic system, would be materially lightened if
our citizens were to come from the colleges with a clearer grasp of
the practical and legal problems involved in the eternal effort to
balance the ideal of individual freedom against the need for re-
straints in a free society.'®

In 1954, Harvard Law School and the Carnegie Corporation spon-
sored an informal but influential Conference on Teaching Law in the
Liberal Arts Curriculum. In conjunction with the conference, Harold
Berman surveyed existing undergraduate introductory law courses, re-
vealing a handful of classes, mostly based in political science depart-
ments, which emphasized jurisprudence, legal history, and legislative
and judicial institutions, often using law school casebooks and teaching
techniques.’® The conference concluded: a) that law study could help
develop students’ intellectual and moral capacities; and b) that law fac-

17. Currie, The Place of Law in the Liberal Arts College, 5 J. LEGaL Epuc.
428, 432 (1953). Pre-World War 11 interlinkage — as well as divergences — between
law and the liberal arts are briefly examined in Gee & Webber, The Historical Devel-
opment of Law in Liberal Education, 10 LEGAL Stup. F. 7-12 (1986); and Lader,
Experiments in Undergraduate Legal Education: The Teaching of Law in the Liberal
Arts Curriculum of American Colleges and Universities, 25 J. LEGAL Epuc. 125, 127-
131 (1973), both of which focus in depth on the contemporary period.

18. Currie, supra note 17, at 436; see also Nutting in AALS Proc. 72 (1952);
Freund, Law and the Universities, 1953 WasH. U.L.Q. 367.

19. Reported in Berman, Institute in Law and Social Relations, 8 HAR. L. Sch.
BULL. 5 (1956); H. BERMAN, ON THE TEACHING OF LAW IN THE LIBERAL ARTS CUR-
RICULUM 174-5 (1956), summarized in Berman, Law in the University, 10 LEGAL
Stup. F. 53 (1986), and discussed in Lader, supra note 17, at 133; and Gee & Web-

Iy Supra note 17, at 13,
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ulties should offer undergraduate law courses. It was shortly followed
by a spate of supportive articles in Journal of Legal Education® and
by the publication of a number of law textbooks specifically designed
for undergraduates.” Concurrently, AALS appointed Harold Berman
as chair of a Committee on the Teaching of Law in the Liberal Arts
Curriculum (still operating as the section on Teaching Law Outside
Law Schools).

In the following decade, additional conferences were held at Cath-
olic University, the University of Colorado School of Law and Fairfield
University, while the Russell Sage Foundation sponsored a number of
interdisciplinary university projects, among which Berkeley’s Jurispru-
dence and Social Policy Program retains current prominence in the
field. Harvard Law School also initiated in 1960 and still maintains its
Liberal Arts Fellowships in Law, to expose scholars from other fields to
law school subjects, teaching methods and scholarship.?? In addition to
proposing interdisciplinary courses in the standard law school curricu-
lum, the AALS’s Carrington Report also devised an “Open Curricu-
lum” consisting of “legal process seminars,” courses about law, and
substantive law courses as part of a collegiate instruction program.?®

It was not until 1975, however, with the formation of the Ameri-
can L?g‘al Studies Association (ALSA), intended to promote “humanis-
pc,”cnucal and interdisciplinary teaching and research in legal stud-
ies, thfat the movement could be classified as full-fledged and self-
generating. This was followed in 1977 by the American Bar Associa-
tion’s (ABA) formation of a Commission on Undergraduate Education

20. Currie, supra note 17; Ward, Liberal and j
> 5 ) Legal Education, 5 J. LEGAL
E::.}Cé 424 (1953); Fluno, Constitutional Law in a Liberal Arts Curriculum, 6 J. LE-
3 “‘;‘;g' -2‘1: (1953); RﬂP‘hScE: Law in the College Curriculum, 7 J. LeGaL EDUC.
); Appel, Law as Social Science in the Undergraduate Curriculum, 10 J.

ieg;;.}i};u::. ;81;2958); Berman, Teaching Law Courses in the Liberal Arts College:
2 _ Law Schools, 13 J. LeGaL Epuc. 47 (1960): and Bean Teaching
of Law Courses in the Liberal A4 ; 3

rts College: A4 Vie
Epuc. 55 (1960). Later articles include Lader, © yald s 03 ) Lot

pearing in 28 J. LEGAL Epuc. 1-119 (1976), Supra note 17, and a symposium ap-

21. The most influential we

re H. Be
Law (1958, and later editions, as e P

NATURE AND FUNCTIONS OF
s @8 recent as 1980

d C. AugrBacH, L. GARRI-
961), developed at the Univer-
22. See Lader, supra note 17, at 136-41,
23, “The Carrington Report,” Supra note 7, at 120-23,
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and the Humanities, reorganized in 1984 into the Commission on Col-
lege and University Non-Professional Legal Studies, which sponsors
surveys and national conferences and publishes a biannual newsletter,
Focus on Law Studies: Teaching About Law in the Liberal Arts. The
ALSA publishes the thrice-annual Legal Studies Forum: An Interdis-
ciplinary Journal (formerly ALSA Forum). Unlike previous organiza-
tional efforts, which were heavily influenced by professional law
schools, the ALSA is the representative of legal studies scholars teach-
ing at undergraduate institutions, reflecting a certain coming of age of
the legal studies movement.** In fact, most of the actual programs in
legal studies established since the early 1970’s have been the creation
of educators unaffiliated with law schools.

B. Current Profile

Any effort to portray the form and nature of legal studies outside
of law schools must begin by distinguishing between law taught as part
of a liberal arts curriculum and law taught in other professional institu-
tions, such as business, engineering, social work, public health, nursing
and criminal justice schools. The latter type of instruction usually con-
sists of substantive law as related to the profession, such as “Rights of
Mental Patients” taught to social workers. Undergraduate legal stud-
ies, by contrast, teaches abour law from a broad, social science — or
even humanities — perspective. “Rights of Mental Patients” might
very well be taught in such programs, perhaps as a unit in a political
science course on civil liberties, but to illustrate themes concerning the
relation of the state and the individual, rather than “the law” per se

24, See Gee & Webber, supra note 17, at 24-25, also noting the spill-over influ-
ence of the Critical Legal Studies Movement. See also Ryan, Proceedings of the ABA
National Conference of Law in Undergraduate Liberal Education, 10 LEGAL Stup. F.
121 (1986). The ABA frequently co-sponsors conferences with academic organizations
suc.h as the American Political Science Association and the American Sociological As-
sociation, which have their own sections on undergraduate legal studies. Its Focus oN
L'W_V STUDIES often contains course syllabi and other resources. ALSA, originally or-
ganized at University of Massachusetts at Amherst in 1975, recently moved to North-
tastern University. Note however that 1975 was also the year that the University of
Utah's legal studies program — operated by the College of Law — was terminated for
lack of funds, See Frankel, Legal Studies at Utah: A Requiem and Eulogy, 28 J.
LEGAL Epuc, 6 (1976).

2 Note that JOURNAL OF LEGAL StupiEs is not an “undergraduate legal studies”
"¥view. Published by University of Chicago Law School, it is primarily a vehicle for the
W and Economics movement.
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that a professional in the field will “need to know.”

In a 1984 survey of 100 colleges and universities, the ABA Com-
mission identified twenty-six formal undergraduate programs which
“focus on law from a liberal arts perspective.” Moreover, faculty at
another sixty-some schools reported that they teach one or more “law-
related” course, defined as “devoted primarily to the philosophy, his-
tory or current practices of law, legal institutions, the Constitution,
courts, criminal, civil, juvenile, and administrative justice systems,
etc.”*® Of the twenty-six formal programs, the University of Massachu-
setts at Amherst (hereinafter UMass/Ambherst) and the University of
California at Berkeley are full academic departments with their own
faculty and budgets. The other programs are “loose confederations of
interested scholars,”*® drawing on existing faculty from political sci-
ence, sociology, history, economics and philosophy, and sometimes psy-
chology, anthropology, communications, urban studies and similar de-
partments. Some programs offer students formal majors, some only
minors or “areas of concentration.” Most require an introductory,
multi-disciplinary “law and society” course in addition to specialty
courses (usually based in other departments) and independent research
or field work. Occasionally, the programs offer “legal methods,” similar
to but less rigorous than traditional law school writing and research
classes, or courses in legal rhetoric and communication. :

‘ The faculty who teach in these programs are predominantly full-
time, _tenure:d instructors. Some schools also utilize practicing lawyers
as ?d]upct instructors. Almost two-thirds reported to the ABA that
their primary scholarly interest is law-related: twenty percent hold J.D.

25. Ryan, Law, Liberal Education a

nd the Undergrad i E-
GAL STup. F. 29, 31 (1986). The 26 identi R,

: fied as having formal programs are: Univer-

sity of California at Berkeley, Riverside and Sa : ; i
’ nta B : .

State; Sangamon State; Nort! arbara; Florida State; Georgia

hern Kentucky; Universit
- e : ' y of Massachusetts at Ambherst
and Boston; Brandeis; Hampshire College; Washington University; SUNY-Stony

Brook; Case Western Reserve; Oberlin: Antioch; University of Tulsa: Lehigh; Brown;

Memph‘is State; Rice; ?a'ciﬁc_ Lutheran; University of Wisconsin at Madison and Mil-
?a‘-ﬂ;:‘ f;orné!l; and University of Pittsburgh. Others known to this author are Welles-
ey; Bowling Green $tatc; Brooklyn College: Bryn Mawr; Syracuse; University of Chi-
cago, Manhattanville College; : >

Boston  University: b . :
Northeastern and University of Flo wersity, University of Minnesota;

n and { rida. Of the 90 schools answeri
are part of institutions with law schools. Id. at 48, Of the sct::oel:r\‘vgit;g:ts?;::;l?f?‘

grams, 2 high percentage of faculty and even d i i
grams would be beneficial. /4. at 38-9, e g et of sich a8

26. Gee & Webber, supra note 17, at 20,

10
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degrees, usually in addition to a Ph.D. or M.A.?" The most commonly
taught courses are constitutional law (or constitutional history) and
civil liberties, followed by a number of different criminal Justice
courses, such as crime and delinquency, corrections and criminal law/
procedure. The next most common courses are on courts and the judi-
cial process, the introductory courses (“law and society””) and philoso-
phy of law. Courses in legal history, sociology of law, and economics of
law are much less frequently taught. Courses in comparative law and
jurisprudence are rarely given, but those surveyed frequently suggested
that they are needed.?® Alternative dispute resolution and issues of gen-
der, class, race and ethnicity are new subjects gaining in popularity.

Information about students is harder to come by. Many more are
exposed to law in pre-professional contexts than in liberal arts settings,
but as to the latter, estimates range from 25% to 75% as those major-
ing or concentrating in legal studies who plan to go to law school.?®
(Many different kinds of students may enroll in only one or two legal
studies offerings, of course, without a formal major.) One-third of the
faculty who responded to the ABA survey perceive that “preparation
for law school” is a very important motivating factor in student enroll-
ment, equal to “broad understanding of law” as a motivation.® The
issue of student careerism, as it affects the identity of legal studies pro-
grams and the admissions policies of law schools, will be addressed at
later points in this article.

21. Ryan, supra note 25, at 31-32.

28. Id. at 32-34. This breakdown varies somewhat from the student enrollment
€Vels, which are higher in criminal justice courses than constitutional law and civil
I!_bertieu. The introductory courses, designed for freshmen and sophomores, also have
high enrollments. /4. at 40. At least one program, at University of California/Santa
P"Pﬂra. offers a specific criminal justice emphasis, “stressing the study of criminal
Justice as a social science.” 1985 College of Letters and Science Catalogue at 227.

29. Ryan, Proceedings of the ABA, supra note 24, at 121, 125. A random sam-
_ple of Columbia University School of Law students who had taken legal studies courses
In college indicated to the author that, by their estimates, the percentage of pre-law
students in their legal studies courses ranged from 10% in “Law for Engineers” to
close t0 100% in Law and Economics. Other estimates included 75% in American
Constitutiona! History, 50% in Law and Social Order, 40% in Business Law, and
25% in Legal Problems of the Poor.

30. Ryan, Law, Liberal Education, supra note 25, at 41. Fewer, in the view of

.the fmmy' enroll as preparation for other law-related courses or to gain practical legal
information or skills. /d.
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C. The Theory Of Legal Studies

Professional legal educators have, over the years, articulated their
own theories as to the purpose of undergraduate law study. For in-
stance, Herbert Packer and Thomas Erlich, in their 1972 study, New
Directions in Legal Education, for the Carnegie Commission on Higher
Education, devoted a subchapter of “The Law School in the Univer-
sity” to “The Role of Law in Undergraduate Education.” First noting
that law is an undergraduate subject in most Western countries, and
had been so in America before Langdell forged the Harvard model,
they suggested two educational objectives:

a) “the study of law as fact and artifact”: the conception of a legal
system, law as institution, as social process and ordering process;
and

b) “the study of law as methods of thought™: the analysis of verbal
signals and messages, the use of communications as a planning and

control mechanism, the process of digesting and synthesizing
problems and solutions.

qucthcr these two foci provide insight into “the ways in which men
[sic] actually reach decisions . . . involving values and value choices . . .
[how] theory and practice meet and interact.”s! :
Harold Berman, reflecting in 1986 on conclusions of the 1954
Hafvard conference, concurred with Packer and Erlich that law study
ennche(?‘ gencral_ education by illustrating the “interaction of ends and
means in reaching decisions,” with the elaboration that law study is
important because it “is itself an integral part of the Western tradition
of thought and action . . . rank[ing] with language, with history, and

with science as one of the intellectual foundations of our common belief
system, our faith.” He noted two additional contributions:

a) law study as supplement and enrichm :
. ent f _
of other disciplines; and nt for the understanding

b) the moral value of law stud

‘ i Y, to help the student “enlarge his
own mtclicctm}! responsibility and his moral capacity to judge be-
tw]cen competing iiatxms and to strike a proper balance between
rule and discretion” in both general principles and concrete cases.**

31. PACKER & ERLiCH, supra note 7, at 59-6]

32. Berman, Law in the Universit !

: . Y, supra note 19, at 55. Bar an  accessi
version of Berman’s 1956 statement of objectives, see Lader, sup:zo-n:t(:lfin adtulrzs;_t:);e
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The 1971 Carrington Report’s Model Curriculum for undergradu-
ates synthesized each of these rationales as: “the desirability of using
the legal setting as a matrix for intellectual inquiry about such perva-
sive issues as ‘the tension between stability and change, freedom and
security, history and logic,” ideal justice and justice in practice.” It also
added two other rationales for such a curriculum:

a) the increasing importance of law to citizens in our society; and
b) an opportunity for students to test their interest and capacity, a
kind of “headstart” rationale.®®

Thus we have six separate objectives for undergraduate legal stud-
ies, as delineated by law professors: 1) law as institution, social process,
belief system; 2) law as intellectual method; 3) law as interdisciplinary
vehicle; 4) law as moral and intellectual decision-making; 5) law as
modern civic knowledge; and 6) law as pre-professional preparation.
How do these compare with the official statements of legal studies pro-
grams and educators? Two programs in Massachusetts, the Program in
Legal Studies at Brandeis University,* and the Legal Studies Depart-

33. Compare to the objectives outlined by practicing attorney Lader in 1973,
Supra note 17, at 147:

[1] “the practical merits of law study, including the preparation of
knowledgeable clients and the introduction of potential law school students
to law study and the legal system;

[2] the understanding of the relation of law and the social order as a
means of both learning about one type of authoritative policy-making and
dispelling the notion of law as a monolithic authority;

[3] the cultural value of law study as a subject requiring normative
reflection;

[4] the scholarly objectives of cross-fertilization of legal science and
the liberal arts:

[5] the training of legal reasoning as a method of cultivating disci-
plined thinking;

[6] the informing of the public sense of young citizens; and

7] the clarification of the individual’s role in society.”

?4- It is fitting that a university named for a Supreme Court justice — not to
:"ﬂm.an carly public interest lawyer and innovator of the social-science based
"’f"dﬂ! Brief” — should have a legal studies program. At one time, Brandeis Uni-
ity considered establishing a graduate program in law, and the notion of a law

as the university's first professional school has been broached over the years.

i ", Supra note 10, at 233 The legal studies program was established after this

ithor's graduation from Brandeis. Recent information provided by adjunct instructor

9In Mayer Stein has supplemented the author’s prior conversations with Program
Saul Touster and Professor Jeffrey Abramson.

Published by NSUWorks, 1988



Nova Law Review, Vol. 13, Iss. 1 [1988], Art. 12

138 Nova Law Review [Vol. 13

ment at UMass/Ambherst,®® are representative of the “interdisciplinary
concentration” and “departmental” models, respectively, so it is worth
examining their promotional literature, along with legal studies materi-
als from other sources.

The Brandeis brochure for prospective enrollees mentions five of
the above six objectives:

The law, one of the most significant institutions in the life of any
society, is an important subject of study for any student — espe-
cially so in the United States, where our lives are so critically af-
fected by the legal system and where citizen knowledge and partic-
ipation are needed. The law also represents a body of ideas, values
and functions of serious concern to scholars in the various fields of
the social sciences and humanities.

To fulfill these diverse interests and needs, the Program in Legal
Studies is an interdisciplinary one, designed to offer students the
opportunity of studying law not as a subject of professional practice
but one worthy of liberal inquiry. The Program, open to students
with any departmental concentration, is a means by which students
may structure their interests in the law in one or more of its several
aspects: historical, anthropological, sociological, philosophical, po-
!mcai, economic, psychological or literary. Students considering go-
ing to law school may find the Program useful in testing their inter-

est in wor.king w.ith legal materials, but it should be noted that the
Program is not intended as a pre-law course of study.

'I"hc sixtl_), “intellectual method,” is reflected in a quotation from Jus-
tice Louis D. Brandeis which intr

oduces the brochure:

'i.'he study f’f law should be introduced as part of a liberal educa-
tion, to train anc.i enrich the mind . . . . I am convinced that, like
history, economics and metaphysics — and perhaps even to a

greater degree than these — the law could be studied with a view
to the general development of the mind S

35. UMass/Amherst, as the founder of .
which other programs aspire, is ALSA and the paradigm department to

; also the source :
introductory texts, J. BONSIGNORE, M. KaTs, P. :iazl;fc?)f lllhepgﬁ:; fgcq:i?;r]qys ﬁef
RIFKIN, BEFORE THE LAW: AN INTRODUCTION To THE LEGAL ProcEss (3d ed. 1984).
NG SIDES: CLASHING Vi ) ey
Issues (1982). Both books contain introduction o the “theorys ap s .- e
also d’Errico, Arons, and Rifkin, Humanistic Legal Studies at the Un‘gﬁl s lcs}l;as,
sachusefts. at Amherst, 28 J. LecaL Stup. 18 (1976) [h niversity ({f_ M
Humanistic]. ereinafter d’Errico,
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This quotation also appears in the opening of a text used by the
UMass/Amherst department. That school’s brochure similarly de-
scribes the interdisciplinary connection and humanistic approach. It fo-
cuses at greater length, however, on the distinction from professional
preparation: “The study of law and society . . . is not a preparation for
any one specific career . . . . Yet a clear understanding of the role of
law in modern society is increasingly important to any career covering
public issues™ such as in the legislative, justice, mental health or educa-
tional systems. A political scientist at another school underscores “the
importance of acquaintance with the law by the doctor, teacher, scien-
tist or secretary . . . . Given the increasingly litigious nature of our
society, I think it is essential that every adult develop some familiarity
with the basic tenets of law.”%®

A theme in many programs is that law is a process, rather than a
fixed and predictable system.*” Moreover, all citizens in a democracy
— not just the “elite” who become lawyers — need a legal education,
in order to: know how to exercise their rights and responsibilities, un-
derstand issues of justice and policy, obedience and conscience, change
and process. Thus among the topics considered in an introductory
course at Brandeis are: “the nature of legal reasoning and the use of
precedents; the relation of law to questions of justice and morality; the
relation of law to politics; the occasions for disobeying the law; and the
use of law to foster social change.”* Many legal studies educators have
efnphasized the importance of correcting common student mispercep-
tions about law and the legal system — e.g., that it does not provide a
solution for every problem, that it is not uniform — in order to reduce
general cynicism caused by the gap between what the legal system pro-
vides and what it delivers.*® This objective should apply both to future

—

I?ﬂ??é. Nolan, Business Law for Artists and Poets, 2 Focus L. Stup. 5 (Spring
37: d'Errico, Humanistic, supra note 35, at 34. Jeffrey Abramson explains that
hﬂd_els does not have a pre-law curriculum because “what lawyers do is always
nging."” Abramson introductory lecture in Introduction to Law, Brandeis University,
January 1986,

38, Abramson, Introduction to Law, syllabus, Spring, 1987.

39. The need to correct misunderstandings has been noted by legal studies
Professors such as Huff, Law and the Humanities: Reflections on Ten Years of Cross-
Disciplinary work, | Focus L. Stup. 2 (Spring 1986); Grossberg, Teaching Legal
History, 2 Focus 1. Stup. 3 (Spring 1987). See also Ryan, Proceedings of the ABA,
#Pra note 24, at 123, summarizing a similar observation by Stewart Macaulay, from

Perspective of a law professor.
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lawyers and future [non-lawyer] citizens.

But undergraduate legal studies is more than advanced “high
school civics.” The UMass/Ambherst educators espouse a philosophy
that is clearly a descendant of Legal Realism and which, in its rather
explicit attack on the legal formalism taught in law schools, resembles
Critical Legal Studies: Law “is affected by personality, culture and ec-
onomics, as well as by logic and reason . . . . The attempt [in the
UMass/Amherst program] to transcend the limitations of professional
legal education is accentuated through focusing on such perspectives as
the psychology of authority, the nature of communal and individualistic
legal systems [or] economic and political qualities of legal institutions

140

The former editor of Legal Studies Forum, David Friedrichs, also
acknowledges that his teaching style is more critical, more value-con-
scious, than the standard law school approach: “It challenges some of
the fundamental assumptions of conservative and liberal theory which
shape and direct American law . . . [i.e., the] conventional civics class
conception of the role and purpose of law.” He believes, “as a matter of
integrity, a professor should make a class aware of her or his ideologi-
cal commitments,” and has an obligation “to expose students to an in-
terpretive moral vision pertinent to understanding the larger purposes
of law.”* Friedrichs concludes: “Values as an element of law in any
context are pervasively central to the enterprise and must therefore be
highlighted. The discussion of values and law is too important (to para-
phrase a well-known aphorism) to be left to the philosophers.”**

And to the law professors, he might have added, except that main-
stream law professors rarely raise values — either out of a conscious

40. d’E_rrico. Humanistic, supra note 35, at 27.
m ;::I:scng)imns 1pd1cate that tl'lis program has a clear radical leftist slant, e.g.,
wm}r; ”st erspectives on American Law,” “Critical Legal Theory,” “Law and
e ;&is'ill‘h:t l?ramfi\tms bfl:c;hu;; chal;actcrissicaily, includes courses on Talmudic law
ics. As noted above, University of Californi < "
gram has 2 criminal justice emphasis. ! B ataee
41. Friedrichs, Values in Teaching
Stup. 1, 6 (Spring 1987). A sociologist,

The UMass/Amherst brochure’s

gb::";:w to Undergraduates, 2 Focus L.
: ; A riedrichs notes that he has been especiall
;nﬂnem:'ed‘ by Marxa?t sociologists and Critical Legal Studies scholars burtl ;efi?vcs :
ogmatic interpretation of Marxist theory is wrongheaded — because o'f Marxist falla-
cies :1; an;idcountcrpmductive — because it may turn off students, Id

: . at 8. See also Kagan Using Substantiv, Fane

: d ¢ La bk

STUD. 1, 6 (Spring 1986): “Undergraduates (like R I Foon -

: : : : ; the rest of us, perha m most
hipsAYanized by normative, molicy questions.” [tpe) soem m
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belief in their irrelevancy to law, or out of the fear that to do so will
expose them as “‘soft-minded.” As John Bonsignore of the UMass/Am-
herst program juxtaposes undergraduate legal studies to law schools:

An undergraduate program need not run rough shod over the prior
experiences of students, and it can teach to the whole person, show
alternatives to hierarchy and exploitative relationships, and en-
courage the preservation of democratic and egalitarian values. [It]
can better achieve these aims because at present it is an art form
and not a pragmatic form . , .

It appears, therefore, that while legal studies educators basically
agree with law professors on the objectives for the non-professional
study of law, they may differ over matters of methodology and
philosophy.

D. Methodology and Resources

A review of the teaching materials and methods used in legal stud-
ies courses reveals a tension between the traditional law school model
and modes more common to liberal arts education. In certain respects,
methodology tracks the instructor’s own background and affiliation.
Law professors and law practitioners who teach undergraduate courses
tend to rely more heavily on the law school staples, appellate cases;
moreover, in “toning down” but still employing Socratic techniques,
“they Séem to conceive of the undergraduate law course as simply a
?lowcr, less rigorous™ version of law school.** Educators trained in s0-
cial sciences or the humanities, by contrast, tend to feel freer to utilize
eclectic materials in addition to cases, such as articles and texts from
other disciplines, novels, letters, films, cartoons and guest lecturers
ffom the community, and to engage frequently in role-playing, simula-
tions, team-teaching, open discussions, internships and field interviews

oy

,43-‘ Bonsignore, Law School Involvement, supra note 3, at 64-65. The art/prag-
Matic distinction is borrowed from M. MCLUHAN, UNDERSTANDING MEDIA (1964).
4. Interview with Barry Davidoff, Esq., Legal Methods instructor in Manhat-
llnvl!!e College’s six-year B.A./J.D. program (October 28, 1987); Interview with Co-
mbia Law School professor William Jones (October 22, 1987) (about the Columbia
course he taught in the early 1970's with Jack Kernochan and Telford Taylor
m_l"“' and Mass Communications). Kernochan’s portion of the course text consisted
Wt!l'e%y of cases and the Copyright Act. They taught in a “modified Socratic” way,
S80rting to lectures 1o fil] ip gaps in students’ substantive knowledge.
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and observations.*®
The UMass/Amherst educators, most of whom have law degrees,
are highly critical of the case method.

What students understand, as doctrine is manipulated and re-
versed, is that judicial opinions do not reach conclusions through
purely logical processes, that such opinions often have only the ap-
pearance of objectivity, and that the choice made by a judge
among competing plausible arguments put forward by lawyers is
often influenced by his values and the structure and ideology of the
legal system and the society.

Thus, “[i]n general, when cases are now used in our courses, it is as
much to discover what understandings have been omitted or ignored as
to understand what questions and considerations the judge believed im-
portant.’*® (They are perhaps unaware, however, that many law
schools professors tend, nowadays, to use cases the same way.)

Nevertheless, judicial decisions do serve a significant function in
most legal studies courses. Robert Kagan of Berkeley uses cases not
only to demonstrate precise and logical argument but to stimulate dis-
cussion of underlying normative and policy questions:

Only after arguing whether a judge should have shut down a pol-
luting coal mine (Versailles Borough v. McKeesport Coal and
Coke)_ or a power plant (Friends of the Earth v. Potomac Electric
Co.), it sgemed to me, did students really understand the tensions
bctwecn_ important values such as public health, job security and
economic efficiency. And only then, I thought, did students become
mtcrc'sted in empirical readings that address the social scientists’
questions — why do people and institutions act as they do, and
what variations in institutional arrangements might produce a dif-

45. See, e.g., Grossberg, supra note 40; d’Errico, Humanisti at
34-37; McEwen, Legal Resources for Undergraduates, | Fzéﬁ.:’ i“Pg:UT:;)tﬁz 3(51’73“
]éii);’ R)'ran.; Proceedings of the ABA, supra note 24, at 127-8; Zu'ckcrl, -Teaching
; titutional Law, 2 Focus L. qu. 3 (Fall 1986). The syllabi printed in issues of

ocus L. STup. also reflect this eclecticism. For instance, Cassidy & Glickman, Intro-
du'crmn to Law and Justice, | Focus L. Stup. 3 (Spring 1986) report usiné, inter
alia, Hos.us. !..EVIATHAN: “Clockwork Orange” (the movie); In re: Gault and Fi ;.trmcm
v. Georgia;, King, Letters from A Birmingham Jail, “My ‘Neighbgr Bernie Goetz,”

from New York magazine; and Dostogvsky, C
; ' i . CRIME AND P i
Bonsignore’s BEFORE THE Law is from the Kakfa story, [ o duo [

46. d’Errico, Humanistic, supra note 35, at 33,
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ferent set of compromises.*”

Kagan tends to use paired sets of readings: cases and political science
articles. This combination is reflected in introductory tests such as
UMass/Ambherst’s Before the Law, which itself is used in an introduc-
tory course at Brandeis, for instance, with supplementary material in-
cluding additional cases and novels such as Gideon’s Trumpet and
Darkness at Noon.

Depending on an instructor’s disciplinary training or inclination,
identical subjects — even identical cases — can be taught for different
effect. For instance, constitutional law has been treated from at least
three approaches which differ from the doctrinal, substantive emphasis
in law schools: a) in a political-historical context, to explore the Su-
preme Court as a policy-maker and governmental institution: b) as a
platform for raising issues of political and moral philosophy concerning
rights; and ¢) to emphasize questions of hermeneutics, the nature of
meaning and interpretation.*® Legal studies courses, moreover, often fo-
¢us on institutions and actors within the legal system that law students
are rarely exposed to: for instance, juries, legislatures and the police.*®
Even courses taught close to the traditional case model may require
readings of trial transcripts, exhibits and briefs — in further juxtaposi-
tion to professional law study.®®

The legal studies movement has already generated an extensive
bibliographic literature,® so that liberal arts faculty without formal le-

41. Kagan, supra note 43, at 6.
48. Zuckert, supra note 45.
_ 49 See Bonsignore, BEFORE THE LAw, supra note 35, chs. 2, 4. Legislative testi-
mony, in addition to law review articles and judicial decisions, are excerpted in KATSH,
- TAKING SipEs, supra note 35, to illustrate pro and con positions on such issues as
"Sienld the Legal Services Program be Abolished?” and “Should Television Advertis-
il[to Children be Banned?” See also Shanley, Using Legislative Debates to Teach, 2
US L. Stup. 2 (Fall 1986).
0. Eg., term paper assignment for Prof. Alan Westin’s Fall 1987 Columbia
~ 8¢ course, The Supreme Court and American Politics.
"5l Focus oN Law StupiEs regularly contains syllabi, book reviews and lists of
W books. See the frequently used texts surveyed in Ryan, Law, Liberal Education,
Hupranote 25, at 43, and an earlier survey, Allen & Spiro, New Dimensions in Under-
M" Legal Studies: A Progress Report on Eighteen Introductory Texts, 28 J. LE-
AL BRME 112 (1976). See also issues of LcaL STubies Forum and the American
al Association's Syllabi and Instructional Materials Jfor Sociology of Law and
ASA syllabi packages. [ addition to the Berman and Bonsignore texts men-
above, frequently used introductory texts include L. FRIEDMAN, INTRODUCTION
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gal training can readily devise curricula. In addition, individual disci-
plinary journals, particularly the pedagogical variety, occasionally pub-
lish articles on the use of law within less obvious fields, such as
psychology and geology.* The extent to which the movement could
benefit, however, from closer contact with professional law faculties, is
as important a question as the reciprocal one, both of which will be
addressed below.

E. Identity Conflicts

In probing the theories, methodologies, successes and failures of
the array of undergraduate legal studies programs, a pattern emerges
which can readily be characterized as “identity conflicts” involving
both an ambiguity concerning for whom the programs are intended to
serve, and an uncertainty whether the myriad approaches to legal stud-
ies actually cohere as a unified subject. These issues will only be
touched on here. For purposes of this article, the significant point is
that the identity problems reflect similar tensions in the relationship of
non-professional to professional law study, that is, the challenge that
legal studies poses to law schools, from the dual perspectives of stu-
dents and faculty, which will be taken up in Part III.

1. Student Intentions

Almost across the board in the past decade, undergraduate depart-
ments and institutions have experienced increased student preference
ff}r car;er-related courses, to the exclusion of the classical, but imprac-
tical, liberal arts. This phenomenon is probably intensified in subjects
such as legal studies which resemble and relate to actual occupations.

TO AMERICAN Law (1984); L. FRIEDMAN & S. MACAULAY, LAW AND THE BEHAV-
1ORAL SCIENCES (1977); and MONAHAN & WALKER, SOCIAL SCIENCE IN Law: CASES
AND MATERIALS (1985). See also Law, JUSTICE AND THE INDIVIDUAL IN SOCIETY:
PsYCHOLOGICAL AND LEGAL IssUEs (Tapp & Levine, ed. 1977), J. AREEN ET AL, LAW,
Science AND MEDICINE (1984), and J. BarTON, J. Gises, Jx. ’V : Hao Li, & J‘MER-
RYMAN, Law IN RaDICALLY DIFFERENT CULTURES (1983), fc;r s‘pecialize('i text‘s.
% 52. Eg, Imqmrat:ng Law into the Undergraduate Psychology Curriculum, 10
EACHING OF PsyCHOLOGY 119 (April 1983); Tank, An Undergraduate Course in Le-
gal Aspects of Geology, 32 JOURNAL OF GEOLOGICAL Epucation 155 (1584) See

allso Mat!qn. Communication in the Legal Process: A Pre-Law Course at the Univer-
sity of Anzona,. 31 J. LeGaL Epuc. 589 (1981) for a course within a department of
speech communications. 8

https://nsuworks.nova.edu/nlr/vol13/iss1/12 20



Arzt: "Too Important To Leave To The Lawyers:" Undergraduate Legal Stud

1938] Arzt 145

As reported above,*® in many legal studies courses, a significant portion
of students are “pre-law,” that is, planning — and presumably in the
process of preparing — to attend law school. Career-minded students
may take these courses for instrumental rather than intrinsic purposes,
perhaps to “test” whether they really want to become lawyers, or out of
more pragmatic motivations, to “get a jump” on the knowledge they
assume they’ll need in law school, or even more opportunistically, to
obtain the letters of recommendation they need to be admitted.®
This phenomenon can have at least two negative effects. First, it
may discourage students who clearly have no “pre-law” intentions from
studying about the law. As noted even by legal studies instructors in
Hampshire College’s ungraded atmosphere, “It was apparent that the
presence of an excessively large proportion of pre-law students in the
Program would drive others from it, for fear that their own motivation
and interest would seem too low.”®® How much greater must be the
disincentive where grades are awarded and concern for the overall
grade point average discourages dabbling in fields outside one’s spe-
. cialty. A second effect is that student demand for more technical, for-
- malistic law studies — that is, for a replication of the standard meth-
= of professional law study as preparatory “testing ground” —
- may run counter to the high ideals and creative techniques of legal
 studies faculty.s Ironically, as legal studies becomes more popular, it
. y be attracting the very students that the faculty would rather dis-
- tourage. This accounts for the self-conscious statements in the promo-
 tional brochures that “we are not a pre-law curriculum . . . .” Although
00 early to tell whether undergraduate legal studies will ultimately ful-
fll the hopes of faculty theorists or of student adherents, catering too

- Supra notes 29-30 and accompanying text.

4. William Jones, a Columbia University School of Law professor who taught

1012 College, acknowledged that some of his students hoped he'd help them

Aadmission to the law school. Interview with William Jones, Columbia University

Aoieasor (October 22, 1987). All of the Columbia law students surveyed by the

IOF stated that their legal studies courses had no influence on their decisions to
W 10 law school, though they may have had a reinforcing effect on their plans.
5. Mazor, The Hampshire College Law Program, 28 J. LEGaL Epuc. 40, 47

See Ryan, Law, Liberal Education, supra note 25, at 42; d’Errico, Humanis-
i n‘-“f””" note 35, at 37; Gee & Webber, supra note 17, at 23. As early as 1953,
- ainerd Currie warped that professionalism in college law courses was poorly serving
o Jeclives of genery| education. But he noted that student professionalism was be-
W by the instructors, perhaps as a by-product of their “enthusiasm” for the
L Currie, supra note 17, at 430,
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enthusiastically to student careerist pressure may bolster short-term
budgets but hinder pedagogical aims.*

2. Faculty Aspirations

The legal studies literature is replete with descriptions of its “mul-
tidisciplinary,” “interdisciplinary,” “cross-disciplinary,” “transdiscipli-
nary” or “personally interdisciplinary” nature. While valiant attempts
may have been made to distinguish each of these and rank them on an
evolutionary scale,® legal studies programs, no matter how they define
themselves, often lack conceptual coherence. In the less unified pro-
grams, many of the courses are highly specialized, but beyond offering
a “dilettante’s delight,” this may leave students with a very fragmented
view of the law. Given the inherent nature of individual disciplines as
insular, narrow and even rigid, the barriers to transcendance may be
inevitable, if not insurmountable. “Two or three narrow visions do not
add up to a broad one, and so the borrowing scholar must be discrimi-
nating, adventuresome, and willing to tolerate ambiguity and confusion
in the interaction of different perspectives and thought structures,”
comment the UMass/Ambherst educators.®®

But additional explanations are less ethereal. Barriers are often
administrative and thus potentially correctable. The ABA reports that
only 45% of its surveyed legal studies faculty know personally all or
most faculty in other departments of the same institution who teach

: 57 The fear of student “professionalism™ leading to a narrower sense of mission
15 cxpressed_m Gee & Webber, supra note 17 at 27-28. Barry Davidoff admits that
SM‘;?:;!“““HG Cf)i.i@ge developed its six year B.A./J.D. program with New York Law

as an explicitly “pre-law” marketing device. However, if the students have rea-
m;bk 5‘; ccess! in the undergraduate portion of the program, they “drop out” to apply
s b other than New York Law. See supra note 44. One legal studies pro-
f;:i ?::m aﬂ?na;zf;m:;x aim, to encourage disadvantaged students, particularly
Yht Pt [eal Soudies ::3::;:1&' careers in law, was terminated after three

o 42K supra note 24, idea,
[Plerhaps the most significant failure 4 Although a laudable idea

: f our program was the goal of developing
meaningful program for teaching legal communication skills to disadvantaged stu-

dents.” Id. at 11. Thi :
sesily This was not necessarily the reason the program was defunded,

53. Sﬂ, e.g., d {“.IIIOO, H“"m'ﬂsllc, .!‘up;a note 3 ;, at 2}-2i ';ﬂc & UV ebbﬁl-
S“p’a note ]i, at 22.
59- d Eﬂ IOG. jiu‘mm:”ic, Suplﬂ note 35 at 3- S‘e r Hldl'”
f 3 2 € 0’30 B mkﬁ, .Legai S

Curriculum Based upon the Practi Yois 0
LeGAL Stup. F. 97-98 (1986), criticizing the lack of a central r;.c::’za! i tawo. |
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law-related subjects. One in seven report knowing none. Whereas two-
thirds of the professors surveyed are satisfied with the intellectual ori-
entation and quality of their school’s program, only 29% were satisfied
with “coordination among departments.””®® This isolation is undoubt-
edly attributable to the “loose confederation” structure existing at all
but two schools; however, where the program is based in its own de-
partment, insularity from the rest of the school may actually be height-
ened. Moreover, in an era when departments may have to compete for
students in order to maintain their own budgets, the incentives for in-
ter-departmental coordination are lacking. Nevertheless, given that de-
sire for increased interaction exists, perhaps greater efforts can be
made in the future to overcome fragmentation on the structural if not
conceptual level.

IIl. The Challenge To Professional Legal Education

This article will now consider the challenge that undergraduate le-
gal studies poses to law schools — to the legal profession, really —
from the perspective of both student and faculty, that is, on the level a)
of learning, and b) of teaching and scholarship. Before taking up these
issues, it would be useful to articulate the methodological — even ideo-
logical — differences between collegiate and professional law study, in
order to understand the nature of the challenge. Beyond the “education
about law v. education in law” distinction, Lester Mazor of Hampshire
College’s program has raised these juxtapositions:®!

law schools V. legal studies
: h‘“,’ as a discipline - law as a phenomenon
- Unidisciplinary curriculum - interdisciplinary curriculum
“ emphasis on legal doctrine - emphasis on law as ordering
process

" émphasis on analysis, with emphasis on synthesis, on molar
Synthesis only on molecular level level

: m’.mf'g for service exercise in inquiry

- Wsialization into the profession - development of critical spirit

e S

I 60. Ryan, Law, Liberal Education, supra note 25, at 35, 46-47. Thcy‘havc even
€35 Contact with |aw school professors. Id. at 47-48. The study noted that faculty are
of all satisfied with the levels of funding for their programs.
b1, Mazor, supra note 55, at 43, The chart is constructed by the author from
Mg )

gﬁtelﬁybyifm&ks, 1988
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- assumption of centrality of law - questioning of centrality of law
and lawyers and lawyers

Or as the UMass/Amherst educators have put it more metaphorically,
“In legal studies, law is a vehicle for the educational journey, as op-
posed to being the journey itself.”®* The criticism, even if not explicitly
intended, is manifest: law school teaching is too formalistic, too narrow,
too uncritical. The fact that the criticism has been not only published,
but actually embodied in a growing series of curricula, makes under-
graduate level studies more than a mere critique of professional legal
education. It makes it a challenge.

In some respects, however, the challenge may lie in explaining the
great indifference of law schools to legal studies. If law faculty know
about the growing movement, fewer than a handful have expressed an
interest. Whether the indifference is born of arrogance toward *“ama-
teurs,” fear of the critical message, or of the unknown,®® it must be
overcome, if only because of the growing population of legal studies
graduates whom the legal profession and professional legal education
will increasingly face. The following explores some of the ways in

which the two approaches to law not only face-off, but actively inter-
relate.

A. The Implications For Students

1. Citizens and Consumers

Although the obvious impact on law schools will be felt through

legal studies graduates who later attend law school, law professors and

professionals should first consider the effect of legal studies enrollees
who are not identified as

i pre-law.” They might begin by asking why,
ashrcﬂect_ed in the growth of the legal studies movement (as well as
other social phenomena such as general literature and popular culture),

g 3:5:;:;0, Humanistic, supra note 35, at 20.
- lrubek & Plager, The Plgc i 1 ]
P s i et e of Law and Social Science in the Structure of

; DUC. 483, 485 (1985) (“Teachers in our law schools
t]':;clh?ln‘th;r ]::;reitened by legal studies or totally unable to comprehend it.”) See also
LEGAL i 316 Undergraduate Legal Studies and Law Schopl Gatekeepers, 28 J.

ietar ety (1976). Curtie, supra note 17, at 428 (referring to “the haughty,
conventionally legal : : "¢ any attention by the college to
incompctcms’)i), cgal subjects as a presumptious  infringement by self-appointed
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there is an apparently rising popular interest in the role of law and the
legal system.

More specifically, they might ask, why would non-lawyers want to
or believe they need to know how lawyers “think” — assuming that
“thinking like a lawyer” is indeed different from any other kind of
thinking.** What good is a critical understanding of “stare decisis” or
“distinguishing cases” beyond Louis Brandeis’s oft-quoted aim, “to
train and enrich the mind”? The standard answer is that this leads to
“a better citizenry”: “[T]he law — the practice of grasping, interpret-
ing, criticizing, reshaping, and applying rules, standards and institu-
tions in light of their histories and their futures — provides us with an
appropriate forum and focus for the exercise of democratic leader-
ship.”*® What lawyers do (or are presumed to do) is what citizens do:
“resolve matters of public concern. . . through reasoned presentation of
principled arguments in a public forum of free discourse.”®® Legally-
aware citizens need not leave governance of political, social and even
legal institutions solely in the hands of lawyers.

A more cynical but perhaps more pragmatic view is that under-
graduate law study will make non-lawyers not only better citizens, but
also better consumers of the legal system. More sophisticated clients, in
effect, should demand higher standards of their lawyers. If clients —
and non-clients who are, nevertheless, affected by the action of attor-
ficys — are better able to understand and articulate concerns about
Justice, fairness, obedience and rights, but likewise understand the limi-
tations of law, perhaps their lawyers will need to be more responsive to
the same factors. If law schools intend to produce lawyers who are bet-
ter able to serve their clients (a questionable assumption, but at least
one commonly avowed), they had better take into account the increased
h8;21_llophistication -- and in particular, the increased socio-legal so-
Phistication — of non-lawyers.

A separate implication for “non-pre-law” undergraduates should
a0 be explored. Harold Berman has suggested that one purpose of
undergraduate law study is to stimulate and prepare students to pro-
ceed to advanced legal studies in graduate schools of history, philoso-

64, See Mudd, supra note 8, at 704-6, who questions this standard assumption.

65, Postema, Democratic Citizenship and the Teaching of Law, 10 LEGAL STUD.
F. 65, 68 (1986). Despite Postema’s innocent perspective, he coins an apt phrase for

Citizenship skills, “civic-prudence,” as a complement to the jurisprudence of law-
Yers and judges,

66. Id, at 67.
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phy, government, sociology and economics. (This might occur within
graduate “law and xxx” programs, or through more permissive cross-
registration of graduate students from other disciplines in law school
courses.)*” However, the possibility exists that enrollment in under-
graduate law courses might influence a prospective historian, for in-
stance, to change plans and go to law school. Granting that the market
attraction of lucrative incomes is undoubtedly even stronger than expo-
sure to college-level law, this does raise the specter of “too many bright
law students,” the charge of Derek Bok:

[The law] attracts an unusually large proportion of the exception-
ally gifted, [resulting in] . . . a massive diversion of exceptional
talent into pursuits that often add little to the growth of the econ-
omy, the pursuit of culture, or the enhancement of the human
spirit . . . . [T]he supply of exceptional people is limited. Yet far
too many of these rare individuals are becoming lawyers at a time
when the country cries out for more talented business executives,
more enlightened public servants, more inventive engineers, more
able high school principals and teachers.®

The reply of some legal studies educators, and at least one law
professor, is not to fear legal studies for this reason. Richard Brooks of
Vermont Law School argues that legal reasoning is a “practical syllo-
gism” (logical analysis which concludes with action), useful for non-
i?wyers as well as lawyers, and that legal studies is intended to be

practical” without necessarily being “vocational.” “ ‘Practical’ refers
to the end of action. ‘Vocational’ refers to compensated action in pur-

suit of a societal role. The actions to be taken and the reasoning lead-
ing to them need not be seen as pursuit of the lawyer’s profession.”®
The problem is that, in the practical world, action-oriented conclusions
are not always so intended. Professors may mean one thing and stu-

dents perceive another. Inadvertant production of more prospective

67. Katsh, Comments [on Under : .
= graduate Legal Educa 'GAL.EDUC,
93, 94 (1976). Such cross-registration would PERReN!; 28 J. LeoaL Eoy

essors Wwould require greater respect and tolerance by
&mi g:imismiz s}:wh ety oarind ,backSmunds — not, as this author has
i ;nalylis, that, e.g., a psychologist submit a seminar paper based solely
oty 533 i e, 1 s, Bl s R e sy
33 J. LecaL Epuc. 596 (1983;). » McKay, Too Many Bright Law Students?
69' Brmks! Su ra & y
view of the law scho‘o’!. skl Llewellyn (see frontisquote) had a similar
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lawyers with a background in legal studies may not, Bok aside, be a
bad thing. But the question remains, do the law schools want them?

2. Law School Preparation and Admissions

Unlike preparation for medical school, there has never been a pre-
scribed pre-law curriculum for admission to American law schools. Pre-
med students are usually expected to major in biology or physics and to
take specified courses such as organic chemistry which are deemed nec-
essary background for the study of medicine. By contrast, while pre-
law students most often major in political science,” and law school cat-
alogues often recommend one or more college courses in economics and
history, undergraduate major is rarely considered a significant criterion
of acceptance by law school admission offices. Many schools, in fact,
hardly consider it at all, weighing grade point average, LSAT score,
reputation of the college, letters of recommendation and non-academic
experiences, in that order, more heavily.” When specifically surveyed
in 1975 about an undergraduate major in legal studies, only 3% of law

school admission offices rated such applicants as less qualified than
M with other majors, while 6% ranked them as more qualified, and
91% indicated that they considered legal studies majors to be equally
ﬁﬂil!ﬂlﬁed as applicants with other majors, all other factors being
©qual.™ This latter result probably reflects the lack of concern about

- 70. Astin, Pre-Law Students: A National Profile, 34 J. LeGaL Epuc. 73, 77
@!M), Political science was the major of 31.7% of “pre-law students”. The second
; W‘mﬂ major, reported by 15.5%, was “pre-law,” but Astin does not define this.
Emmﬂr if it is the same as “legal studies.” The other majors, in descending order,
: 'ﬂ‘m as business administration, history, accounting, English, law enforcement
'Allmmm The study was conducted by UCLA and the American Council on
cation. Note that it surveyed college students who declared themselves to be pre-
: m,mt necessarily those who eventually entered law school.
_71. Pipkin and Katsh, supra note 63, at 107. This study was conducted by the
Mass/Amherst Legal Studies Department for the purpose of evaluating law school
{ m to the undergraduate legal studies major. Answers were received from 110 of
the 157 ABA-accredited law schools, A 1986 study conducted by the Law School Ad-
ice and reported in PRELAW HANDBOOK 9 (1987-88) also revealed that
: uate major had no particular impact on law school admission.
n Pipkin & Katsh, supra note 63, at 110. The study also asked about “ad hoc
Concentrations,” which received similar responses, as well as law enforcement and
| backgrounds, which had mixed results. For legal studies programs which are
» 0t majors, admissions officers would have to look even more closely at college
Pts, which seems unlikely.
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undergraduate major, rather than an affirmative endorsement of legal
studies. Nevertheless, it runs counter to what the AALS and Law
School Admission Council (LSAC) were apparently advising pre-law
students until this past year.

The official AALS/LSAC PreLaw Handbook has for many years
accepted the AALS statement on prelegal education, which steadfastly
refuses to recommend concentration in any one subject matter, prizing
instead a “highly individualized process pursued with high purpose and
intensive intellectual effort.” Especially called for are:

— comprehension and expression in words:

— critical understanding of the human institutions and values with
which the law deals; and,

— creative power in thinking.™

Given the “theory of legal studies™ as described above, this recommen-
dation in itself is certainly not incompatible with such a major. How-
ever, since 1952 the AALS has issued, and until 1973-1974 the PreLaw
Handbook was printing, the warning: “So-called ‘law’ courses in under-

grad.uate instruction should be avoided.” In 1973-1974 the Handbook
modified this language to the following:

So-called “law” courses in undergraduate instruction should not be
taken for the purpose of learning “the law.” They are not intended,
and are not likely to be effective, as education for lawyers, al-
thoug.h they can be very helpful in undergraduate curricula for
teaching 'smdents “about law,” and quite possibly for helping stu-
dents estimate whether they might be interested in law study.™

Although, again, not inconsistent with the claims and distinctions made
by the legal studies movement, such an ambivalent view might cer-

tainly persuade pragmatically-oriented pre-law students to take at most

one or two legal studies courses, but to avoid the major like the plague.
The statement carried in more recent Handbooks, through 1986-

1987, appears more negative than the abov i '
7, 10r¢ 1 uoted version. After dis-
cussing the desirability of “acquiring el ]

a well- ion.” it

states: balanced education,” i
73. See, eg.

(i987-1988),e g, PRELAW Hanpsook 12 (1974-1975); Preraw Hanpsook 10

74. PrELAW HaNpBook 12 (197374

). Pipkin and Kat
analyze these AALS/LSAC developments t ’ atsh, supra note 63, also

hrough 1976,
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The Pros and Cons of PreLaw Study: Undergraduate courses des-
ignated “prelaw” tend to be less effective means of preparing for

 law school. Such courses may introduce you to broad legal princi-
ples and provide a basis for deciding whether to pursue legal stud-
ies, but they are rarely taught with the same depth and rigor as
actual law school courses. For this reason, most law schools do not
recommend them.™

Given the studies indicating that undergraduate major is irrelevant, it
is doubtful whether the last statements, either “most law schools do not
recommend them,” or “for this reason,” are true. At any rate, in the
1987-88 and 1988-89 editions of the PreLaw Handbook, any reference
to pre-law courses, whether positive or negative, is conspicuously
absent.™
The recommendations of AALS, LSAC, admissions officials and
catalogue writers may not necessarily correspond to the views of law
school faculty. Although the latter’s opinions have not been officially
solicited, it would not be an inaccurate assessment that traditional law
professors often prefer to teach first year students whose views are un-
formed about law, who are ignorant, blank slates upon which the
professors sketch the first lines. The “slates” should have backgrounds,
if they must, in fields unrelated to law — in physical anthropology, for
instance, rather than anthropology of law. (If pressed, a typical law
professor might recommend an undergraduate law-related course in,
for example, “English Legal History” — undoubtedly as a grounding
for the much vaunted case method — but rarely outside the Critical
Legal Studies movement would a course such as “Law and the Social
" be endorsed.) In fact, it often seems that a law student’s prior
‘tual experiences, whether acquired as an undergraduate or in
ddvanced graduate or other professional training, are deliberately ig-
tored by law faculty. If a non-legal perspective is raised in class, it is
:lljneraily dismissed as hopelessly tangential or, at best, tolerated as
Interesting but soft-headed.” Thus, the irrelevancy of undergraduate
major,
American law professors would probably reject a pre-law curricu-
Patterned after pre-med preparation (or after the undergraduate

e,

15. PRELAW HANDBOOK 16 (1986-1987).

6. This may reflect the growing influence of the ABA Commission on College
and University Non-Professional Legal Studies — not to mention the AALS’s own
Lo on Teaching Law Outside Law Schools. For the past few years, the ABA has

& Co-publisher of the PRELAW HANDBOOK.

Published by NSUWorks, 1988

29



Nova Law Review, Vol. 13, Iss. 1 [1988], Art. 12

154 Nova Law Review [Vol. 13

bachelors in law that European lawyers obtain) for what, at least on
the surface, are laudable reasons. They would probably prefer individ-
ual depth (evidence of “intensive intellectual effort™) and collective di-
versity in the student body. (Granted, medical students are notoriously
similar in prior experiences, in part because pre-professional science
courses are more readily standardized than a prescribed pre-law curric-
ulum could ever be.) But it must be questioned whether this /aissez-
Jaire attitude is proffered for the good of the students, or for the ease of

the faculty, who can then more readily impose their own ideas on will-
ing neophytes.

This discussion, thus far, of what law schools want, is not necessa-
rily consistent with what law students need. “Need,” however, is not so
readily agreed on. Do pre-law students need to prepare for law school
and practice by “practicing” at being in law school — that is, taking
courses which closely replicate, even if less rigorously, the methodolo-
gies and content of professional legal education, or at least courses that
serve as direct stepping stones along the way? Or do pre-law students
need to prepare to become, first of all, educated citizens — which is,
one would hope, not incompatible with later becoming educated law-
yers? And are these two approaches necessarily antagonistic? For just
as the legal studies movement claims that citizens need to know about
the law, lawyers need to know about citizenship, or more appropriately
for the academic environment, about the humanities.

Allan Bloom’s recently acclaimed (and attacked) The Closing of
the American Mind: How Higher Education Has Failed Democracy
afnd Impoverished the Souls of Today’s Students, without taking spe-
cific ‘notc. of legal studies programs, decries the campus “relevance”
and, ironically, “openness” movements of the 1960’s and 1970’s which
laid the foundation for “ares specialties” such as legal studies (as well
as women’s studies, urban studies, Afro-American studies . . . ). Bloom
also connects these trends to the careerism of the 1980’s:

Openness, as currently conceived, is a w
w-fhatever is most powerful, or
cipled . . . . [In the university,

2 WAy of making surrender to
worship of vulgar success, look prin-

nthe the young person) . . . finds a democ-
racy of the disciplines . . . [which] is really an anarchy, because

there are no recognized rules for citizenship and no legitimate titles
t9 f'uic. In short, there is no vision, nor is there a set of competing
visions, of what an educated human being is . . . . Better to givc up
on liberal education and get on with a specialty in which there is at
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least a prescribed curriculum with a prospective career.””

He believes that the only students who have a chance to obtain a lib-
¢ral education “are those who do not have a fixed career goal, or at
least those for whom the university is not merely a training ground for
a profession . . . . Premed, prelaw and prebusiness students are dis-
tinctly tourists in the liberal arts. Getting into an elite professional
school is an obsessive concern that tethers the mind.””®

 Thus, the answer is “back to the basics,” the traditionalist trend
that threatens to undercut interdisciplinary programs such as legal
studies as too experimental, too unnecessary.” The proponents of
broader studies in the humanities and classics are not, however, adverse
0 probing the connections with law. Arguing that “the study of poetry
is the best preparation for the study of law,” an English professor (with
a law degree) offers four reasons:

L. No other discipline so closely replicates the central question
asked in the study of legal thinking: “Here is a text: in how many
ways can it have meaning?”

Il No other discipline communicates as well that words are not
often fungible.

lI1. No other discipline concentrates as much on the effects of am-
biguity of individual words and phrases.

IV. No other discipline concentrates as much on the concept of
contextuality.*

Archibald MacLeish (a proud graduate of Harvard Law School) drew

PN

7. A. BLoom, TuE CLOSING OF THE AMERICAN MIND: How HiGHER Epuca-
TION Has FAILED Democracy AND IMPOVERISHED THE SoULS OF TODAY'S STUDENTS
41,337 (1987),

78 1d. at 370. Bloom would approve of the pre-electrical engineer who deliber-

chose a small liberal arts university without an electrical engineering major be-
Qllse, “I wanted a broad education that would provide me with flexibility and a value
W8lem 0 guide me in my career. I wanted to open my eyes and expand my vision by

cting with people who weren't studying science or engineering.” Keller, Can En-
Hineers be Humanists?, NewswEegk oN Campus, November 1987, at 46.

19, See Gee & Webber, supra note 17, at 27.

80. Gopen, Rhyme and Reason: Why the Study of Poetry is the Best Prepara-
on Jo the Study of Law, 46 C. ENG, 333, 334 (1984). See also Schmeling and
woman, The Law as Servant of the Humanities, 70 LiseraL Epuc. 133, 141 (1984):

Alludem‘ Who chooses law for a profession and studies the humanities thoroughly
will h:GQuure the discipline to find the riches of value and meaning in law because he
Ve brought those riches to the law.” /d.
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a related connection at the 1954 Harvard Conference on the Teaching
of Law in the Liberal Arts Curriculum: “What the law does is very
much what poetry does . . . present experience as it is, which is to say
as disorder . . . but to present it in a form of order . . . [The law is]
engaged constantly in building this same bridge from actual human life
over into the kind of generalization which will not be abstracted out of
it but will impose order on it.”’®

The proponents of legal studies would not disagree. They would
insist on more, however; that legal studies also provides a vision, a more
complex vision, one with social and political context, not merely the
analytical, interpretive and communication skills that poetry or litera-
ture share with the formalistic emphasis of traditional law school edu-
cation. (They might not admit, however, that discovering the humani-
ties’ contribution to law requires the kind of deep, rigorous work that
law schools look for in applicants, whereas legal studies more readily
— perhaps too readily — announces its self-important values and in-
sights.) Moreover, legal studies directs its attention to the deficiencies
in professional legal education, not merely the commonalities between
undergraduate and graduate foci. Its message is that future lawyers
need to acquire social perspective on the law before they reach law
school. As Brainerd Currie first said in 1953 in support of pre-law legal
studies training, “There is little enough opportunity in the law school
itself for the long perspective, and when it comes, it usually comes
late.”* And late may be too late. As legal studies educators — many
of whom have had first-hand experience obtaining J.D.’s — believe:

Students in law school learn in the first semester how to think like
lawyers, and they then become a sanctioning group for what
professors can do. It is not possible to break through the law school
framework unless one has an intellectually coherent account of
wha! one wants to do under the heading of law and society, and
one is able to construct a context where professors with these ques-
tions are able to pursue them in their own work #*

o\ Quoted by Berman, Law in the University, supra note 19, at 62. MacLeish

also said, “Insofar as | have any de 4 ’
" gree of liberal educat ;
School.” Id. at 61. Some would beg to differ. ion, 1 owe it to Harvard Law

82. Currie, supra note 17, at 437,
83. Katsh, Comments, Supra note 67, at 9

made at the Conference on Undergraduat,
23, 1974. g e

4, anonymously quoting a statement
Studies, Amherst, Mass., March 21-
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B. The Implications For Faculty: Four Choices

The challenge of legal studies is directed, ultimately, at law school
faculties. The challenge to “construct a context” requires that social
issues and perspectives be integrated into the entire framework of pro-
fessional legal education, into all or almost every course, not only a
handful of small, upper-class seminars. And the need for an “intellectu-
ally coherent account” is an invitation for collaboration — both schol-
arly and pedagogically — between undergraduate legal studies educa-
tors and law school faculties. In essence, what is sought is the closer
integration of the university and the law school, a return, in effect, to
the relationship that might have been if, after universities began to ab-
sorb the proprietary law schools, Langdell and his troops had not
fenced them off as insular, autonomous worlds.* Or to how law has
been taught at Oxford, from Blackstone to H.L.A. Hart. In raising the
challenge, legal studies scholars are of course ever skeptical that inte-
gration can easily be accomplished:

Law, as it is studied in the law schools and practiced in the profes-
sion, is related only to itself. Divorced from community and from
individuals who directly suffer its abrasive effects, law has alien-
ated both sensitive professionals within its ranks and thinking lay
people who have cut through the professional mystique. The isola-
tion of the legal system has traditionally obviated any confronta-
tion with contradictions.®®

The challenge suggests a number of possible responses by law
school faculties, posed here in ascending order of magnitude, with rele-
vant ‘ommentary:

a) They can choose to continue their indifference to undergradu-
dle legal studies. Intellectual arrogance has worked this long. It will
probably work a while longer. That won’t resolve, however, the crisis
that'is brewing on all other fronts, the various demands for more hu-
manism, realism, ethics and theory in professional legal education (all
of wpich the legal studies critique subsumes). It will probably never be
Passible for all law schools to be all things to all critics. As William

osser lamented 25 years ago, if law schools provide every perspective
med essential to the well-educated lawyer, the result will be “a ten

‘_-_‘hh;

84, See Stcvcns. supra note 10, at 5-39,
8. Bonmgnore, Law School Involvement, supra note 3, at 65.
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year curriculum.”®®

One solution might be diversification, the development of some
“humanistic law schools,” some *“clinical law schools,” some “justice in
law schools™” and some “theoretical law schools.” But the American
model of professional legal education has always endorsed the unified
approach; common sense and the needs of the profession also argue for
it. The legal studies challenge, by contrast, offers a solution within the
pre-existing model: integrate the law school and the university, so that
the latter can provide the perspectives for which the former currently
lacks the ability, the time or the will to offer.

b) They can choose to endorse legal studies as a viable under-
graduate preparation for law school. Even without any additional
steps, the impact of such a decision would soon be felt within profes-
sional legal education. “If we can look forward to a time when a large
number of law students have already had various courses in law before
entering [the] law school, it will be very difficult for professional law
teachers to treat them as neophytes capable only of the most elemen-
tary kind of legal training, namely, training in reasoning by analogy of
cases and in analysis of legal concepts,” predicts Harold Berman.®” Or
as Arthur S. Miller writes, “[w]hat would be improved — through
time — is the breed of student who comes to law school. Were students
to come to law school with more valid perceptions about law and the
legal system than they now have, then perhaps [professional] legal edu-
cators would be forced to alter patterns of behavior honored by time
but little else.”®®

What is suggested is that teaching methodologies would change, as
would law school curricula. If students are pre-primed to inquire about
the social impact of law, they would demand more advanced studies
within the law school about the nature and functions of law and the
legal system. Moreover, if basic legal reasoning and legal process were
introduced before law school, there would be more room in the law
icu?i:gufumculum — indeed, even in the now overbulging first year

iculum — for exposure to more clinical work, which will certainly
?ﬁ:::“;izhbe fdgana';)daed (This would echo the medical school model,
professional t?aini: o, iy e taug}.n be.fo'rehand, so that the

g can be concentrated in clinics.) These changes

86. Prosser, The Ten Year Curricul.
ser actually opposed the integration of |a

87. Berman in Katsh, Comments,

88. Miller in Katsh, id. at 96,

um, 6 J. LEGaL Epuc, 149 (1953). But Pros-
w school and university,

Supra note 67, at 95,
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would require greater trust and respect on the law faculty’s part for the
pre-professional level education taught outside of law schools. If such
trust is asking too much of law professors, then perhaps they need to
ask themselves why they haven’t participated more readily in the legal
studies programs in their own universities.

Undergraduate legal studies could be endorsed as one alternative
pre-professional major, or as the only one, resulting, in effect, in a pre-
scribed pre-law curriculum. This latter approach seems ill-advised and
unlikely, not only because it would destroy the intellectual diversity of
the student body, a seemingly cherished commodity in every law
school. (In the short run, it might also destroy the social diversity, as
only students who had taken such courses at the schools where they are
already developed would qualify for admission.) It would also destroy
the character of undergraduate legal studies, which already suffers
from an unwanted infusion of careerist enrollees. Most importantly, the
argument that well-educated lawyers must first be educated as well-
rounded humanists will retain its persuasiveness. Nevertheless, the Eu-
ropean model’s “bachelors in law” might be examined more closely for
possible adaptation in America.®® Greater participation by law faculty
in advising pre-law students might also be encouraged.

¢) They can choose to sponsor Centers or Schools of Public Jus-
lice, either independently or jointly with other parts of the university.
As already noted,® schools such as these have previously been proposed
and a number of graduate schools of law and policy studies already
exist. New ones could either be administered as separate units of the
university, co-ordinated with other graduate departments (for instance,
& graduate legal studies programs), or housed within law schools. (For
t@ﬁla‘tter approach, the specialized institutes on, for example, interna-
tional and comparative law now operating in many law schools, could
%Ive as bases for expanded perspectives.) Law schools might reach out
0 undergraduate legal studies programs seeking to expand; UMass/
A‘_‘-‘hmt, for example, though without its own law school, has long con-
WW.ed of its Legal Studies Department as a step toward a future uni-
Yersity Law Center.®* Moreover, the organized bar and judicial insti-
tutes would most certainly be interested in collaborating with such
eenters, to give continuing legal education a more academic foundation.

e

89. As a start, see, e.g., Green, Legal Education in England, 28 J. LEGAL Epuc.
137 (1976), pertaining to another common law system.
- See notes 16 and 22, supra and accompanying texts.
9. dErrico, Humanistic, supra note 35, at 39.
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Schools of Public Justice would undoubtedly concentrate on inte-
grating legal scholarship with the social sciences. As Richard Posner
has recently demonstrated, the “decline of law as an autonomous disci-
pline” has, for more than two decades, resulted in the application of
other disciplines — notably economics and philosophy — to traditional
subjects of legal scholarship. He endorses “departments of law, where
students can pursue doctoral programs in Legal Theory, or alterna-
tively programs that meld college, law school, and doctoral training in
another discipline into an integrated course of study taking less than
the minimum of ten years after high school that such a program would
currently require.”® But despite occasional AALS workshops on, for
example, “the Role of Social Science in Legal Scholarship and Legal
Education,”®® or the work, for instance, of John Monahan and Laurens
Walker developing texts and syllabi for teaching the application of “so-
cial science in law” (as opposed to “social science of law”),* the
Center or School approach would tend to elevate scholarship over cur-
riculum, neglecting the average J.D. student. Even if all J.D. candi-
dates were required to take a certain minimum of courses within the
Center, the rest of the curriculum would continue to stagnate in its
formalities and insularity.

d) They can choose to infuse the law school itself with the social,
humanistic spirit of the university. As the previous comments indicate,
the first three options are interlocking. One step — even the non-in-
tegrative first choice — naturally leads to another. This final option
commends itself for all those reasons and for one more: if undergradu-
ate lega! studies is not, as seems unlikely, universally required of all
prospective law students, then the overwhelming majority of entering

students will not have been exposed to the social perspective on law.
Law schools, therefore, will not be left off the hook.

True integration of the law school an
merable obstacles. If fragmentation within liberal arts faculties is ram-
?ant,_the §eparation between law schools and liberal arts departments
s epidemic. As the ABA reported, even at the minority of schools
where a legal studies Program co-exists with a law school only 13% of
the undergraduate professors have substantial contact w;th law school

d the university faces innu-

92. Posner, The D, e
REv. 761, 779 (1937; ecline of Law as an utonomous Discipline, 100 HArv. L.

93, See, e.g., Sym

Posium in 35 J. LeGaL Epuc, 465.
94. See Monahan DUC. 465-506 (1985).

& Walker, supra note 10, and their casebook, supra note 51.

https://nsuworks.nova.edu/nlr/vol13/iss1/12 36



Arzt: "Too Important To Leave To The Lawyers:" Undergraduate Legal Stud

1988] Arzt 161

faculty.”® And where social scientists or lawyers with social science
training already sit on law faculties, they suffer from a characterization
— usually fostered by traditional law professors and absorbed by stu-
dents — as “soft” and “unserious” scholars.*® Without a change in this
image, students will continue to perceive even required social science
courses as superfluous “guts.”

Law schools could require each student to take courses in legal
history, jurisprudence, legal sociology, law and economics and more,
recognizing that many of the doctrinal staples of the current upperclass
curriculum (such as, labor law, family law, anti-trust, and the more
esoteric admiralty and copyright) are competently practiced every day
by attorneys who learned the substantive law in their offices, not in law
school. However, a more integrated approach would entail, following
the Klare and Kennedy proposals mentioned at the beginning of this
article, the absorption of the lessons, skills, values and views of the lib-
eral arts into one-third or more of the curriculum, including, most sig-
nificantly, the first year. Public law would naturally have a prominent
place in the first year, without neglecting the standard private law sub-
jects, taught with more social perspective. Upper class students could
then choose to concentrate in one or more substantive areas (such as,
business law, family law, welfare law) that are presented with social,
clinical, theoretical and empirical, as well as doctrinal foci. Factual and
policy analysis would be invoked at least as often as the case method,
resulting in a true “problem method™ that would substitute the study of
appellate decisions for examination of human problems in full social
context — that is, more like the way they actually come to attorneys in
practice. Team teaching, not only among law school professors, but be-
tween them and other faculties in the university (as well as adjuncts
ffofn the bar and judiciary) would be the norm. The “favor” would be
feciprocated by law professor visitation to and integration in college
courses,®7

The result will not look very much like the present content of pro-
fessional legal education. It may not look much like undergraduate le-
8l education either, given the tendency there to graft a social science

L

95. Ryan, Law, Liberal Education, supra note 25, at 48.
9. See Gee & Jackson, supra note 2, at 695, 934.
97: See Huff, Law and the Humanities, supra note 39, for an example of true
S98-disciplinary collaboration in teaching as well as scholarship at the University qf
ontana, See also Schmeling & Homan, supra note 80, on the team teaching at Uni-
Yersity of Florida funded by the National Endowment for the Humanities.
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onto a legal topic and call it an advanced course. Law would look in-
stead like a cross between humanities and social sciences, instead of
one or the other — or the “hard science” it has purported to be since
Langdell’s time. Legal studies scholars have themselves already begun
to devise a “revised jurisprudence for law schools,” which would inte-
grate the currently neglected but “traditional” methodologies such as
religious, ethical and historical theories of law as well as the newer
liberal arts disciplines such as linguistics and political economy. Infor-
mal and alternative institutions for resolving disputes would naturally
be emphasized.” But the resulting curriculum would share with tradi-
tional legal education the idea that law is, above all else, practical. As
David Trubek has written, “If we thought of legal education as teach-
ing lawyers about what happens, how things work, what works and
does not work, then the legal studies approach would fit more easily
into the curriculum.”®®

Along with law professors’ traditional condescension toward social
science, one encounters the seemingly contradictory assumption that
the other disciplines are too esoteric to master. But from two angles —
both the undergraduate legal studies educators attempting to employ
multidisciplinary approaches, and the handful of law professors already
attempting to bring social science theories or techniques to the law —
those already involved in this integrative work share the belief that
“a_nyane can do it,” even without full, formal training in other disci-
plines. Institutions that are truly committed to integration could begin
by encquraging faculty sabbaticals to other parts of the university.
EVC]? without that, “[y]ou can do it if you really want to because legal
studies means finding out what is going on, and there are many ways to
do that.”0

The c‘:hallenge, thus, to law faculties is to disprove the claim by
legal studies adherents that law schools are “singularly unfit” and law
professors “the greatest stumbling blocks™ to change.!*!

98. See, e.g., Bonsignore, Law School Involvement, supra note 3, at 66-67.
‘:9. Trubek, The Place of Law, supra note 63, at 485,

i (}g; Id. at 483. See also d’Errico, Humanistic, supra note 35, at 26-27.
ard’s program of one-year fellowships to expose law professors to the liberal arts

— the inverse of its program to ex i
: of pose liberal arts profess -
replicated at similarly endowed schools. oo o

101.  Bonsignore, Law School

‘ Involvement, supra no . Mi in Kats
Comments, supra note 67, at 97: ; e —

! Eléaw professors] have a vested interest in current
i » and, as with all guilds, will not quickly change their
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IV. Conclusion: The University In The Law School, The Law
School In The University

The challenge of undergraduate legal studies, perhaps better than
the other critiques of professional legal education, offers the law school
a vehicle for reassessment and for reentry into the university, where it
belongs. Francis Allen has written in Law, Intellect and Education:

As an integral part of the university [the law school] assumes the
university's obligation to discover and communicate new knowl-
edge. It must be deeply concerned with the values given expression
in the law. Its purpose is not simply to affirm, but also to criticize,
and this critical obligation [must] at times [be] directed toward
lawyers, the law, and the society of which they are a part.'*?

As Harold Berman has pointed out in this context, “[u]nless and until
this happens, we must continue to question whether law should con-
tinue to be considered a learned profession and whether it is justified
for the law school to continue to be part of the university,”s

‘—__-___—_———-_,_

B ALLEN, Law, INTELLECT AND EpucaTion 80 (1979).
103. Berman in Katsh, Comments, supra note 67, at 95,
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