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Abstract

Appellate courts have traditionally afforded great deference to a trial court’s factual findings,
both in jury and non-jury trials.

KEYWORDS: videotape, trials, court



Salamone: Videotaped Trial Court Proceedings: The Potential Effect on Appel

Videotaped Trial Court Proceedings: The Potential
Effect on Appellate Review of Credibility
Determinations

I. Introduction

Appellate courts have traditionally afforded great deference to a
trial court’s factual findings, both in jury' and non-jury* trials. Particu-
lar deference has generally been given to the trial court’s findings
which were based on credibility determinations made by the fact
finder.® The policy reasons underlying such deferential standards of re-
view range from a constitutional basis in jury trials* to a practical or
prudential basis; namely, the trial court’s superior position to judge the
credibility of witnesses.® That is, trial courts have a signiﬂcant_advan—
tage over appellate courts in making such factual determinations —
they have a unique opportunity to observe the demeanor of witnesses®
and the accuracy of their recollection.” Appellate courts, in contrast, do
not have this opportunity,® since official trial records have almost exclu-

I. See US. Const. amend. VII. Most state constitutions contain a similar guar-
antee. See Brennan, Standards of Appellate Review, 33 Der. LJ. 377, 381 (1934).'

2. See, e.g., Fen. R. Civ. P. 52(a); Ky. R. Civ. P. 520L SL'.! also CIC my‘}j
Corp. v. Dade Linen and Furniture Co., 279 So. 2d 73 (Fla. 3d Dist. Ct. App- : th:l

3. See, eg., Fep. R. Civ. P. 52(a); Ky. R. Civ. it mhk: s::d(i:bili‘y
“due regard shall be given to the opportunity of the trial court 0 ;udge-l ‘l:( reich
of the witnesses.” See also Povia v. Melvin, 66 So. 2d 494 (Fla. 1953);;)2.( (??APP
and Sons, Inc. v. Titan Agencies, Inc., 423 So. 2d 940, 941 (Fla. 3d Dist. &4
1982).

4. See US. Const. amend. VIL Th;:;venth aCourt prs
tried by a jury shall be otherwise reexamined in any & S
according :o Lyhe Rules of the common law.” Id. Similar provisions af¢ b

ituti 81.
most state constitutions. See Brennan, supra note 1, at 3 .16 (1966);
5. See, e.g. United States v. General Motors, 384 us. 127, 14l

: of
United States v. McConney, 728 F.2d 1195, 1201 (9th Cir. 1_984};;‘?;0;3 ‘;.i?‘rﬁ%
Regents, 697 F.2d 928, 939 (11th Cir. 1983); Wedding . W"‘Sﬁés (Fla. 5th Dist. .
(6th Cir. 1973); Emery Air Freight v. Cornil, 414 So. 2d 1567.3& 2d 21 (Fla. Ist Dist.
App. 1982); Bali, Inc. v. Sherwood's Commercial Brokers, 326
Ct. App. 1975).
6. See, e.g. Emery Air Freight, 414 So. 2d at 1168.
1. See, e.g., McConney, 128 F.2d at 1201
8. See, e.g., Wedding, 483 F.2d at 1136; Ly

dment provides that “no fact
yons he United States, than
ined in

dle v. United States, 635 F.2d 763,
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sively been presented on appeal in transcript form.

Trial courts have traditionally employed a number of different
court reporting methods in creating an official record of its proceed-
ings.* The most common has been court stenography (machine short-
hand).'® Each of these methods produce a record in transcript form.!
Appellate courts rely on this transcript when reviewing a case on ap-
peal. This type of record affords appellate judges little, if any, opportu-
nity to make credibility determinations based on the testimony of wit-
nesses since they can neither hear nor observe the witness. Therefore,
substantial deference has been given to trial court’s decisions in these
matters.'?

Recently, however, videotaping has proven itself as a viable alter-
native to those court reporting techniques most commonly employed.'?
Unlike a transcribed record, videotape allows an appellate court to hear
the testimony and observe the demeanor of witnesses.

This Note will examine the issues which may arise from the use of
videotape as the official trial record on appeal. First, a brief technical
description will be given of the videotaping system presently used in
many Kentucky trial courts to produce an official trial record. The fea-
sibility and desirability of a videotaped trial record will also be ex-
plored by highlighting the system’s key advantages and disadvantages.
Second, an overview of current uses of videotape in judicial proceed-
ings, other than as a court reporting method, will be presented. Finally,
a detailed analysis will be made of the potential effects which this
state-of-the-art videotape technology could have on appellate practice;
in particular, the potential effect on appellate review of a trial court’s
factual findings based on the credibility of witnesses.™

765 n.1 (6th Cir. 1981).

9. Steelman & Conti, An Evaluation of Kentucky’s Innovative Approach to
Making a Videotape Record of Trial Court Proceedings (Apr. 1985) (publication of
the Nat'l Center for State Courts). For a detailed description and analysis of these
other methods see id. at 24-64; see also Greenwood and Dodge, Management of Court
Reporting Services ( 1976) (publication of the Nat'l Center for State Courts).

:? ?dleclman and Conti, supra note 9, at 25.

12, See supra text accompanying notes 3-5,

13. Steelman and Conti, supra note 9, at 5,

‘34. Existing statutory or jurisdictional limitations on the use of videotape as an
official record on appeal must be amended or eliminated as to allow such use of video-
tape. See, e.g., Fep. R. App. P. 10, The rule provides that “the transcript of proceed-
ings shall constitute the record on appeal in all cases.” Id, “Transcript” is defined as

the word-for-word typing of everything that was said ‘on the record’ during the trial.”

https://nsuworks.nova.edu/nlr/vol11/iss4/13
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II. The Videotaped Record — A Look at the Kentucky
System

Courts in various states have considered using videotape as a court
reporting method since the advent of video technology.’® Video technol-
ogy, however, has only recently advanced to the point where videotape
can be used effectively and efficiently to produce an official record of
trial court proceedings.'®

Kentucky has been the pioneer state in accepting and implement-
ing the use of videotape as the official trial court record."” Accordingly,
in June of 1986 the Kentucky Supreme Court issued an order estab-
lishing procedures for videotaped appeals.'® Under the order, video rec-
ordation of trial court proceedings may now serve as the official record
on appeal.” The order stated that “[t]he official record of court pro-
ceedings shall be constituted of two (2) videotape recordings, recor}ied
simultaneously, of the court proceedings.”® The order further provides
that “[t]he official videotape recording . . . shall constitute the entire
original record on appeal . . . [and] no transcript of court proceedings
shall be made a part of the record on appeal except as provided in
Paragraph 3 of this order.”

BLACK'S LAw DICTIONARY 1342 (5th ed. 1979). The rule further provides that “the

appellant shall order from the reporter a transcript of such [_:ans of the }" ! 4 eot:pg
... " Fep. R. App. P. 10(b). Likewise, appellate rules governing O mum o
records on appeals must be established. See, e.g., Orde.r Estabhsi;ngc ¢ Uun. 1986)
Using Videotape Equipment to Record Court Proceedings, Ky. 5. (L. (jun-

hereinafter cited as Order]. :
[ 5. Steelman and Coilti. supra note 9. From 1973 to 1975, Olio mﬁﬁ?&
experimented with the use of videotape as a court reporting th?ﬁ: videotaping
discontinued as a result of excessive cost and technical difficulties Wit :
system. /d. at 10-14. - rative Assistant to the
16. Telephone interview with Robert Mch:aih- A&mgxim
Kentucky Supreme Court (Sept. 24, 1986) [hereioafer M€ .
1. ld
I18. Order, supra note 14,
19. Id.

20. Id. at 1. de. however, that upon request
21. Id. at 2. Paragraph 3 of the order does provide, m ;?atkpo\'g‘m
by the appellate court, transcription may be '_“ad" i mmd to attach to their
record which it deems necessary. /d. at 6. Parties “.e Flso p:m:scnpuoa‘)f only thase
appellate brief an evidentiary appendix containing h,!met_i u: or contentions raised in
parts of the videotape recording that support the swl:c lssn alleged error Was

a brief on appeal or that relate to the question of e

preserved for appellate review." /d. at 5.

Published by NSUWorks, 1987
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In 1981, Kentucky began experimenting with videotaping as an
alternative method of producing a trial court record. This experimenta-
tion resulted from problems encountered with Kentucky’s existing court
reporting method: namely, excessive costs, unavailability of court re-
porters, and delays in providing trial transcripts.?? The video system
originally used was installed in the courtroom of the Chief Circuit
Judge of Madison County.?® That system consisted of two fixed loca-
tion cameras and one movable wide angle camera which was manually
operated.?*

Influenced by the apparent acceptance and success of this system,
the Kentucky Administrative Office of the Courts decided to expand
the use of videotape as a method of producing a trial record.?® Chief
Circuit Judge Laurence Higgins aided these efforts by permitting this
expansion to begin with the installation of a second videotape system in
his Jefferson County courtroom.?®

While Kentucky’s plan for expanded use of videotape as a method
of court reporting progressed, so did the technology in the field of
videotaping trial court proceedings.”” Jefferson Audio Video Systems,
Inc. (JAVS) made the most dramatic and significant advances.?®
Working in conjunction with the Kentucky Administrative Office of the
Courts, JAVS developed a sophisticated, state-of-the-art videotaping
system explicitly designed to produce a clear and precise videotape of
trial court proceedings.?®

The system consists of six voice-activated microphones; five fixed,
wall-mounted color cameras; and a patented computer programmable
mixer.* This mixer, by providing for interaction between the voice-ac-
tivated microphones and the wall-mounted cameras, makes the system

22. McBeath, supra note 16,

23. Id.; see also Steelman and Conti, supra note 9, at 15,

24. See Steelman and Conti, supra note 9, at 15,

25. McBeath, supra note 16; see also Steelman and Conti, supra note 9, at 16-

26. Steelman and Conti, Supra note 9, at 16-17; McBeath, supra note 16.
27. See infra text accompanying notes 29-33,
28.  McBeath, supra note 16,

29. Telephone interview with David Green, President of Jefferson Audio Video
Systems, Inc. (Sept. 29, 1986) [hereinafter cited as Green].
30. Id. Five microphones and four cameras are positioned in the courtroom. A

camera and microphone are also located in the judge’s chambers. Id. See also Steel-
man and Conti, supra note 9, at 17,

https://nsuworks.nova.edu/nlr/vol11/iss4/13
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totally automated.® When any participant in the trial proceeding —
judge, witness or attorney — begins to speak, the voice activated
microphone receiving the voice impulse instantaneously signals the ap-
propriate camera. The camera then automatically focuses on and be-
gins videotaping the person speaking.** Therefore, not only can every
speaker’s voice be recorded, but so too can his or her actions and
expressions.*?

In February 1985, JAVS installed this system in Judge Higgins’
courtroom.* The results and response to the system have been over-
whelmingly positive, as exemplified by Kentucky’s continued efforts
and commitment toward expanding the use of this videotaping system
in their trial courts.®® The system has been installed, and now operates
in eighteen Kentucky circuit courtrooms.® JAVS expects this rapid ex-
pansion in the use of videotape to continue throughout Kentucky and
other states.*

This revolutionary court reporting method has been readily ac-
cepted and widely praised by judges and attorneys who have partici-
pated in videotaped trials.®® Illustrative of those who have expressed
their support and enthusiasm regarding the use of videotape as a court
reporting method is Judge Kenneth Corey.® Judge Corey's Cgc““
courtroom has been equipped with a JAVS videotaping system. He
has expressed tremendous satisfaction with the system and believes that
at the present level of technology, videotaping will soon become the
trend in court reporting techniques.*’ In his courtroom, evidence has
never been missed and no technical problems whatsoever ha\te bf:en e;;
countered with the system.™* Judge Corey has found reviewing !

; 9, at 17.
31. Green, supra note 29; see also Steelman and Conti, supra note

34.-.1d.
33, Id.
4. W

35. infra text accompanying notes 36-38. Lk :
36. fz:(;?ffo::f D::id Gﬁ:cr{ tg author (Jan. 10, 1987) (updating information
given during earlier telephone interview). ] : -deotaping S¥s-
37 Ggrecn. supra nI:nc 29. Proposals regarding '"sml.a tion ot 'mcit:iéu?af‘;g .
tem have been made to four other states which expressed interest 1n
reporting method. /d.
38, McBeath, supra note 16; see @
39. Telephone interview with Judge
son County, Kentucky (Nov. 8, 1986) [hereinafter
40. Id.; see also McBeath, supra note 16.
41. Corey, supra note 39.
42, Id.

Published by NSUWorks, 1987
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videotape to be extremely helpful when writing findings of fact in
bench trials.*® The videotape enables him to more accurately recall the
testimony of a particular witness or the tone of the trial in general.*
Most importantly, he can again observe the demeanor of the witnesses
before making findings based on their credibility.*®
A similar advantage can be enjoyed in jury trials.*® While deliber-
ating, the jury may, upon request, review the videotaped testimony of a
particular witness.*” This allows the jury to recall both the words and
the demeanor of the witness.*® This is extremely beneficial since both
judges and jurors “are subject to defects in their apprehension and
their recollection of what the witnesses said and how they behaved.™*®
The JAVS videotaping system has also been found to be cost-ef-
fective.®® The largest expenditure involves the initial cost of purchasing
and installing the sophisticated videotaping equipment.®* However, sig-
"nificant savings have been realized in the area of judicial economy,®?
including actual cost to attorneys, their clients, and the court.®®

43. Id. “Findings of fact in a bench trial are sometimes not written until months
after the trial began.” Id.

44. Id.
45. Id.
46. Id.

47. Id. Prior to allowing a jury to review any segment of the videotape, the trial
Judge would review that segment and delete any inadmissable or prejudicial evidence.
1d. If a traditional court reporting method was used and the Jury requested to review a
portion of a witness’ testimony, the court reporter (stenographer) would read that por-
tion of the witness’ testimony back to the Jury after being edited by the trial judge for
inadmissable or prejudicial evidence. /4.

48. Id.

49. J. FRaNK, COURTS ON TRIAL: MYTH AND REALITY IN AMERICAN JUSTICE 22
(1973).

50. Id. For an in-depth cost-benefit analysis of the videotaping system, see Steel-
man and Conti, supra note 9, at 29-64.

51. Green, supra note 29. Currently, the cost of the system ranges from approxi-
;Zatciy $40,000 to $59,000, depending on the amount of optional equipment purchased.

52. Corey, supra note 39. Judge Corey stated that “the use of videotape has
made trial proceedings much more efficient. . . . Trials can begin earlier and continue
later. . . . Because the system is automated, there are never any of the delays or
problems generally associated with traditional court reporting methods which involve a
human element” — namely sickness, tardiness or personality conflicts. /d.

53.  Aside from the original expense of purchasing the necessary equipment, see
supra note 51, videotaping trial court proceedings costs the court $10 per day for re-
fmfding and $100 per month for maintenance, Green, supra note 29. The taped record
is immediately available to the attorneys for §15 per day. Other court reporting meth-

https://nsuworks.nova.edu/nlr/vol11/iss4/13
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The use of videotape as a court reporting method has also been
criticized.® Some believe that judges and attorneys will find reviewing
the taped record unwieldly, more difficult, and more time consuming
than reviewing a trial transcript.®® This argument has little merit, how-
ever, because of the system’s advanced reviewing capabilities.*® The
videotaping system as developed, along with appropriate procedures
governing the use of videotape as the official record,” make reviewing
the tape as easy and efficient as reviewing a written transcript. In short,
the unique advantages experienced through the use of a videotaped rec-
ord® make it superior to traditional court reporting methods.

I1I. Present Uses of Videotape in Judicial Proceedings

A. Child Sexual Abuse Cases

Videotaping children who were victims of or witnesses to sexual
abuse has become a common and successful practice in 2 pumbcr of
jurisdictions in recent years.*® Many states,* including Florida,” hav_e
enacted legislation which provides for the videotaping of such testi-
mony when “there is a substantial likelihood that a victim or witness
who is under the age of sixteen would suffer at least moderate emo-

ods require transcription of the record and therefore often involve significant time de-
lays and costs often in excess of $800 to $1,000. /d.
. 54, Frank. Video in Court: Taping Sparks Controversy,
6.

55, Id. _

56. The system provides for easy reference to any portion of t
digital display of the tape’s running time, showing the month, day, yea
and second. Green, supra note 29.

57. See Order, supra note 14, at 5,

ABA. J., Nov. 1985, at

he videotape via 2
r, hour, minute

which states that “[e]ach reference in a brief

. ; the word ‘tape’s
10 a segment of the videotaped recordings shall set forth in mmnmc and second at

the number of the videotape, and the month, day, year, hour, : i
which the reference bcginsp:s recorded on the videotape. For example: (TAPE e
06/]5/85‘. 14:24:05)." 02.53 S
58. See supra text accompanying notes §a°22: . in Chil
59, MacFa,: s, il gm,sfh. Evf!ualfﬂﬂs and the Use of Videotapes it
Sexual Abuse Cases, 40 U. Miamt L. REV. 135 (198.5)' interviews with child
60. For example, Minneapolis, Minnesota has Vl‘_imfaped' I: for Fighting Child
sexual abuse victims for the past three years. Videotaping: Dm;duezcd in a familiar
Abuse, ABA. J., Apr. 1984, at 36, The taped interviews a;e mibiﬂs the assault. /d.
setting using anatomically correct dolls 0 aid the child in descr
61. Fra. StaT. § 92.53 (1983).
Published by NSUWorks, 1987
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tional or mental harm if required to testify in open court.”®? If the trial
court orders videotaping, the taped testimony could be played at trial in
lieu of live testimony.®®

There are two purposes for allowing videotaped testimony at trial:
1) to prevent psychological trauma to the child;* and 2) to capture the
child’s “physical reactions, body language, and facial expressions of
fear, anger and avoidance.”®® These factors would be lost by merely
reading a transcript of the child’s testimony into evidence.®®

B. Depostions and Pre-recorded Trials

Most jurisdictions now have rules which permit videotaped deposi-
tions as an alternative method of obtaining the testimony of unavailable
witnesses.®” Such testimony has traditionally been recorded stenograph-
ically, thereby creating a written deposition.®® A written depostion,
however, has a distinct disadvantage compared to live testimony.®® It
does not allow the trial court to observe the demeanor of the witness,
which is critical in determining credibility.” But videotaped deposi-
tions, like live testimony, enable the court to observe the demeanor of
the witness.” A court can therefore better determine credibility.

Videotape has also been used to conduct a pre-recorded trial.”? In
an Ohio murder trial, the attorneys had the testimony of the various
witnesses videotaped over the course of several weeks.” The trial judge
edited the videotaped testimony for inadmissable and prejudicial evi-
dence,”™ and then presented the videotape to the fact finder to be

62 I
63. Id.
64. Id.

65. MacFarlane, supra note 59, at 136. Florida also provides by statute for the
use c?f closed circuit television, not only in sexual abuse cases, but in any judicial pro-
ceeding in which the court finds it necessary to protect the child victim or witness from
severe mental or emotional harm. FLA, STAT. §§ 92.54, 92.55 (1985).

66. MacFarlane, supra note 59, at 136,

67. Murray, Videotaped Depositions: Putting Absent Witnesses in Court, 68
ABA. J. 1402 (1982); see, e.g., Fep. R. Civ. P. 30(b); Fra. R. Civ. P. 1.310(b)(4).

68. See Murray, Supra note 67, at 1403,

69. Id. at 1402,

70. Id.

e id

;i ;:;deomped Murder Trial in Ohio, 68 ABA. J. 533 (1982),

https} ﬁr’l’suv&grks.nova.edu/ nlr/vol11/iss4/13
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viewed for disposition of the case.” Although defense counsel originally
requested that a jury of twelve view the taped testimony, they subse-
quently asked that the case be heard by a three-judge panel.™ Again,
the credibility of the witnesses could be more accurately evaluated
since they could be seen and heard by the fact finder.

C. Education and Instruction

The videotaping of judicial proceedings also plays an important
role in legal education and instruction.” Florida State University Law
School has videotaped oral arguments heard by the Florida Supreme
Court since 1985.7 Lawyers and law students have watched the video-
tapes of these appellate arguments in order to “see what piques judicial
interest, to review tactics, and to improve their presentation.”™

Similarly, Dade County, Florida, plans to implement an educa-
tional program involving the use of videotape as an instructional de-
vice.?® Installation of the videotaping system now used in Kentucky'has
been scheduled for a Dade County courtroom.*" Trial court proceedings
will be videotaped and made available for educational purposes t0

judges, lawyers, and law students.®

IV. Effect of Videotape on Standards of Appellate Review

A. Overview of the Issues

oven that videotaping trial court pro-
but a highly desirable method
panded use of videotape as 2
give rise 10 conflict. The most
ping will have on

The Kentucky system has pr
ceedings is not only a viable alternative,
of creating an official trial record.® EX
court reporting technique will inevitably /
controversial issue will likely involve the effect videota

o i SR

2s. Id.
00, Id.
77. Frank, supra note 54, at 26.
18, Hd.

il I & y s soe Coordinat
80. Telephone interview with David McGriff, Criminal Justice

Dade County, Florida (Nov. 18, 1986).
81. M.
82. W
83, See supra text accompanying
Published by NSUWorks, 1987
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existing standards of appellate review of factual findings made by a
trial court — in particular, those factual determinations based on the
credibility of witnesses. With a videotape record, appellate courts will
be able to observe and hear witnesses’ testimony, as opposed to reading
a “cold” record.

Thus, when videotape constitutes the official record on appeal, the
question arises: to what extent, if any, should an appellate court be
bound by the deferential standards of review traditionally afforded to
factual findings which were based on credibility determinations made
by the trial court? To that extent attorneys will argue for, and appel-
late courts may be inclined to engage in, more extensive review of a
trial court’s credibility determinations.

Presently, only Kentucky uses videotape as a method of creating a
trial court record,® and it has done so in only a limited number of its
trial courts.* Consequently, few appeals have been heard from video-
taped trials® and none in which counsel has argued for less deferential
or independent review of credibility determinations based on the video-
taped record.®” However, innovative lawyers, appealing from a video-
taped trial, will inevitably see the opportunity to argue for a more in-
trusive review of a trial court’s credibility determinations.

An appellate court’s willingness to engage in less deferential or
independant review will depend primarily on what that court perceives
to be the rationale underlying existing deferential standards of review.
This section of this Note will examine how an appellate court might
find authority to support an expanded scope of review of credibility de-
terminations when videotape constitutes the official record on appeal.
Separate discussions will examine the potential effect of videotaping on
credibility determinations in jury and nonjury trials, since existing
standards of review and underlying rationales are different for each.

84. Kentucky is the only state which presently uses videotape in many of its trial

courls as a complete substitute for traditional court reporting methods. McBeath,
supra note 16. See also Green, supra note 29,

85. See supra text accompanying notes 36-37,
86. McBeath, Supra note 16,
87. Id.

https://nsuworks.nova.edu/nlr/vol11/iss4/13
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B. Findings by the Trial Judge: The Clearly Erroneous
Standard.

1. Federal Courts

In federal®® appellate courts, an extremely deferential standard of
review is accorded to findings based on the credibility of witnesses.*®
The trial judge’s findings will be overturned on appeal only when they
are clearly erroneous.® Generally, a finding will be held to be clearly
erroneous when, “although there is evidence to support it, the reviewing
court . . . is left with the definite and firm conviction that a mistake has
been committed.”"

For decades, the various federal circuit courts of appeal have dis-
agreed about the application of this “clearly erroneous” standard to
findings of fact and credibility determinations based on evidence
presented to the trial court in documentary or deposition form.* Three
well-defined interpretations of the clearly erroneous standard
emerged.”® The first interpretation provides that the standard applies
equally to all factual determinations “regardless of the nature of the
evidence from which they were deduced.” The second interpretation
provides that the clearly erroneous standard applies to factual dctefx.zu~
nations based on evidence presented in documentary or deposition
form, but allows for closer than normal judicial scrutiny.®® Under this

88. See Fep. R. Civ. P. 52(a).
89. See supra note 88 and accompanying text.
90. Id. - Lincoln
91. United States v. United States Gypsum, 33;8‘;-5- Je4, 395 (1948): L
v. Board of Regents, 697 F.2d 928, 940 (11th Cir. 1983). Fact Review in Federal

92. See generally Nangle, The Ever Widening Scope of : 9 WasH
’ ! . s Rule” Being Avoided, 3 :
Appellate Courts — Is The “Clearly Erroneou Fabiss o Pod Based on

ULQ. 409 (1981): Note, Rule 52(a): Appellate Review of 963) {minaﬂu Vir-
Documentary or Undisputed Evidence, 49 Wi - ¢ he Scope of Appellate
GINIA Note]; Note, Federal Rule of Civil Procedure 52(a) and t eC;;‘g’P Craitits?
Fact Review: Has Application of the Clearly Erroneous Rule Been )
52 St. Joun's L. Rev. 68 (1977).

93 M. 518

94. VirGINIA Note, supra note 92, at J15. : ncy Man-

95. See, e.g., Bulls Corr:wr Restaurant, Inc. V- Director gf ::;E:letlg; I:s- Co.,
agement Agency, 759 F.2d 500, 502 (5th Cir. 1985); Bo!zaﬂ 69% F.2d 957, 968 (5th
743 F.2d 313, 325 n.12 (Sth Cir. 1984); Sierra Club ¥ S-_s'cfg' 690
Cir. 1983); Seaboard Coast Line R.R. Co. v. Trailer -Tmm,.d OI‘Rufe 52(a): An Analy-
(11th Cir. 1982). See also Oliver, Appellate Fact Revex lf[_ ::::v 667, 669 (1985)
8is and Critique of Sixth Circuit Precedent, 16 U. TOL & BE%

Published by NSUWorks, 1987 11
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approach, the appellate court gives less deference to the trial judge’s
findings, thereby reducing the burden of proving that his findings were
clearly erroneous.* The third interpretation provides that the standard
does not apply to factual determinations based on evidence presented in
documentary or deposition form.*” Thus, complete and independent re-
view of credibility by the appellate court is appropriate. Debate among
the federal appellate courts has focused on these last two interpreta-
tions of the clearly erroneous standard. It is these last two interpreta-
tions which may also provide the basis for other appellate courts to
more extensively review a trial judge’s credibility determinations when
videotape constitutes the official record on appeal.

Although the third interpretation holds the clearly erroneous stan-
dard to be completely inapplicable while the second provides for a less
deferential application of the rule,®® the rationales supporting both in-
terpretations are identical. Only the degree to which the deferential
standard is abrogated differentiates the two approaches.

Appellate courts which have adopted either of these interpretations
have held that the primary rationale for deferring to the trial judge's
credibility determinations is that the trial judge is in a “superior posi-
tion” to make such findings: only he can observe the testimony and
demeanor of the witnesses.® When factual findings and credibility de-
terminations are based on evidence presented to the trial judge in docu-
mentary or deposition form, however, the trial judge does not have an
opportunity to observe witnesses.!® Therefore, he does not enjoy any
such advantage over the appellate court.!*!

In such circumstances, the reviewing court is in as good a position

96. See Bohart, 743 F.2d at 325 n.12; Sierra Club, 695 F.2d at 968.

97. See, e.g., Lydle v. United States, 635 F.2d 763, 765 n.1 (6th Cir. 1981); Gay
Lib v. University of Missouri, 558 F.2d 848, 853 n.10 (8th Cir. 1977); Wedding v.
Wingo, 483 F.2d 1131, 1136-37 (6th Cir. 1973), af’d, 418 U.S. 461 (1974); Seagrave
v. Mount, 212 F.2d 389, 394 (6th Cir. 1954). See also Oliver, supra note 95, at 669.

98. See supra text accompanying notes 95-97,

99. See, e.g., Lydle, 635 F.2d at 765 n.1; Wedding, 483 F.2d at 1136; A.J. In-
dus., Inc. v. Dayton Steel Founding Co., 394 F.2d 357, 361-62 (6th Cir. 1968);
Seagrave, 212 F.2d at 394. The United States Supreme Court has also stated, in dicta,
that t‘hc rationale behind the clearly erroneous standard is the trial court’s unique op-
portuinty to evaluate the demeanor of witnesses, United States v. General Motors, 384
US 127, 141 n.16 (1966). This is commonly referred to as the “superior position”
rationale behind the clearly erroneous standard.

30(?. AJ. Industries, Inc., 394 F.2d at 361-62; Seagrave, 212 F.2d at 394. See
also Oliver, supra note 95, at 678-82,
101, 14,

https://nsuworks.nova.edu/nlr/vol11/iss4/13

12



198']] Salamone: Vi%ﬁdﬁ&fﬂﬁﬁdomﬂ"ﬂ’cw TBEMﬂﬁfect on Appel 1597

as the trial judge to make credibility determinations.'® Numerous ap-
pellate courts have therefore found that the rationale supporting the
clearly erroneous standard breaks down when factual findings and
credibility determinations are based on documentary or deposition-type
evidence.'®® Once this rationale has fallen, appellate courts have been
willing to engage in more intrusive review of factual findings and credi-
bility determinations.'®*

a. The “Inapplicable” Interpretation of the Clearly Erroneous
Standard

The United States Court of Appeals for the Sixth Circuit held the
clearly erroneous standard inapplicable for findings based on evidence
presented at trial in documentary or deposition form in Seagrave v.
Mount.' In Seagrave,®® corporate stockholders in a derivative suit
sought injunctive relief from the corporation and its executives.'” .V.ir-
tually all testimony was presented to the district court in deposition
form.1% The court neither saw nor heard the witnesses testify.'®® The
court of appeals affirmed the judgement of the district cou.rt,“.“ but
only after making its own complete and indepcndant‘ ticterma.natmﬂ 3{
the credibility of the witnesses, based on their deposition testimony.
The appellate court held that the findings of the district court were not
controlling."** The reviewing court found it was in as good 13131’05“‘0“ -
the district court to judge the credibility of the Witnesses. .

Similarly, in Wedding v. Wingo'* 2 federal district court based 1S
credibility determinations on testimony presented on an audio re-

: g3, at 679.
102. Seagrave, 212 F.2d at 394; see also Oliver, suprd g 5 A 136-37:
103 See, e.g. Lydle, 635 F.2d at 765 n.l; Wedding, 483 F2d at 113

Seagrave, 212 F.2d at 394. _ =
104, See, e.g., Bull's Corner Restaurant, Inc., 759 F.2d ;“ 502{3‘2’5’?' S.,::}gmve.
at 325 n.12; Gay Lib, 558 F.2d at 853 n.10: Wedding, 483 F.2d at ;
212 F.2d at 394,
105. 212 F.2d 389 (6th Cir. 1954).
106. Id.
107. Id.
108, [d. at 394.
109, Id.
110. Id. at 397.
111. Id. at 394-97.
112, Id. at 394,

113, Id. | (1974).
114, 483 F.2d 1131 (6th Cir. 1973), afid: 418 US. 461 (
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corder.’*® Again, in vacating the judgment, the Court of Appeals for
the Sixth Circuit''® refused to defer to the district court’s credibility
determinations.’” As in Seagrave,'*® the appellate court found that it
was in as good a position as the trial judge to make findings based on
the witnesses’ recorded testimony.'*® Thus, the court found the ration-
ale for deferring to the district court’s findings inapplicable. Indepen-
dent review was therefore appropriate.!2°

b. The “Less Deferential” Interpretation of the Clearly Errone-
ous Standard

Other federal appellate courts have held that while the clearly er-
roneous standard is not completely inapplicable when findings are
based on documentary or deposition-type evidence, the standard should
be applied with less deference.’?! Thus, the United States Court of Ap-
peals for the Eleventh Circuit'?? held that “[wlhen . . . the district
court reaches its [factual] determinations solely of the basis of deposi-
tions, affidavits, and documents, the burden of establishing clear error
is not so heavy, and the clearly erroneous rule is somewhat amelio-
rated.”*** This precise reasoning was also applied by the United States
Court of Appeals for the Fifth Circuit.'** The court held that although
it was bound by the clearly erroneous standard, “the degree of defer-
ence to be accorded a district courts findings of fact is lower when the
case is submitted wholly on documents , . . "2 Similarly, in 4.J. In-
dustries v. Dayton Steel' the defendant presented to the district court
the testimony of five of its nine witnesses in deposition form.'*” While

NS I a1
116. Id. at 1137,
117. Id.

118. 212 F.2d at 389,

119. Wedding, 483 F.2d at 1131,

120. Id. at 1337,

121. See infra notes 122-31 and accompanying text; see also Sierra Club, 695

g-?d 13;82?7-63: Onaway Transp. Co. v. Offshore Tugs, Inc., 695 F.2d 197, 200 (5th
ir. .

122. Seaboard, 690 F.2d at 1343,
123. Id. at 1349,
124, Bull's Corner Restaurant, Inc., 759 F.2d at 502,

128, 1. (quoting Onaway Transp. Co., 695 F.2d at 200).
126. 394 F.2d 357 (6th Cir. 1968).
127. 1d. at 361,
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affirming the judgment of the district court,' the court of appeals
stated that the conclusiveness generally afforded to the district court’s
credibility determinations was somewhat weakened because a signifi-
cant portion of the testimony was presented by deposition.'* The court
reasoned,'®® as did the Fifth and Eleventh Circuit Courts of Appeal,'
that the rationale behind the clearly erroncous standard did not support
the application of the extreme deference generally afforded to a district
court’s credibility determinations. The appellate court was in as good a
position as the district court to make such findings.

Appellate courts which adopt the “superior position” rationale be-
hind the clearly erroneous standard'®* may be inclined to extend their
reasoning to justify independent or less deferential review of credibility
determinations in cases in which videotape constitutes the official rec-
ord on appeal. Videotape not only records the words of a witness, but
also his reactions, facial expressions, and physical appearance.'** Every
word, along with each significant gesture and movement made by the
witness which could have been observed by the trial judge, is captured
on videotape'®* and is available to the appellate court. Hence, the ra-
tionale supporting the clearly erroneous standard would again appear
to break down. The videotape would allow an appellate goun the same
opportunity that the trial court had to observe the teslimony ﬂﬂd_ ‘_:le-
meanor of witnesses.'*® The trial court would no longer be in a position
superior to the appellate court to make credibility deterlmm‘atlons. In-
dependent, or less deferential review of such determinations could

therefore be justified.

¢. The “Strict” Interpretation of the Clearly Erroneous

provides that the standard applies equally rega .
nature of the evidence.’®® This interpretation does not allow for any

T o e mnE

128. Id. at 362.
129. Id. at 361-62.
130. 1d.

131. See supra notes 122-25 and accompanying text
132. See supra text accompanying note 99;

133, See supra notes 32-33 and accompanying text
134, Id.

135. Id. e
136. See supra note 94 and accompanying -
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derogation of the clearly erroneous standard.® Courts applying this
interpretation hold that the rationale for deferring under the clearly
erroneous standard is not limited to the trial judge’s superior position to
observe witnesses.*® They hold that judicial economy, stability, and
uniformity in judicial decision-making require that the clearly errone-
ous standard be applied equally, regardless of the form in which evi-
dence is presented to the trial court.’® The use of videotape as the
official trial record would not cause this rationale to break down.
Therefore, under this interpretation, more intrusive appellate review of
credibility determinations could not be Justified.

Federal Rule of Civil Procedure 52(a), which codifies the clearly
erroneous standard for federal appellate courts,™® has recently been
amended to reflect this latter interpretation.’* This appears to settle
the standard of review issue for federal appellate courts. As such, it
would seem to preclude federal appellate courts from engaging in inde-
pendent or less deferential review of a trial courts credibility determi-

nations, regardless of the manner in which evidence was presented at
trial.

B3f. Id.

138. Anderson v, City of Bessemer City, 105 S. Ct. 1504, 1512 (1985); see also

Note, The Law/Fact Distinction and Unsettled State Law in the Federal Courts, 64
Tex. L. Rev. 157 (1985).

139. Id.; see also Brennan, Standards of Appellate Review, 33 Der. L.J. 377,
379 (1984).

140. Fep. R. Civ, P, 52(a).

141. Fep. R. Civ. P. 52(a) (amended 1985). The rule as amended states that
“[flindings of fact, whether based on oral or documentary evidence, shall not be sel
aside unless clearly erroneous . . . " 14, (emphasis added). The rule was amended for
the purpose of resolving conflict among the circuits as to the application of the clearly
erroncous standard and promoting uniformity and stability in the application of the
rule, Fgo. R. Civ. P, 52(a) Advisory Committee’s Note. The United States Supreme

ourt interpreted the clearly erroneous standard to apply equally regardless of the na-

) Notes stated that “[t]he Supreme

gourt has not clearly resolved the issue.” Fep, R, Cv. p. 52(a) Advisory Committee’s
ote,
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2. State Courts

State appellate courts, however, may still maintain the “superior
position” rationale'*? as the basis for the clearly erroneous standard,
irrespective of the recent federal interpretation.

In Kentucky, the state rules of civil procedure codify the clearly
erroneous standard for factual findings and credibility determinations
made by a trial judge.’*® The rule states that “[f]indings of fact shall
not be set aside unless clearly erroneous, and due regard shall be given
to the opportunity of the trial court to judge the credibility of the wit-
nesses.!* This language is identical to that of the federal rule prior to
its latest amendment. Many federal appellate courts interpreted this
precise language to allow for independent or less deferential review of a
trial court’s credibility determinations where the appellate court was in
as good a position as the trial court to judge credibility."*® Therefore,
the present language of the Kentucky rule!® leaves the door open for
state appellate courts to subscribe to the “superior position” rationale
behind the clearly erroneous standard. As such, it also provides Ken-
tucky appellate courts with strong support for engaging in inde:pendt_mt
or less deferential review of credibility determinations in cases in which
videotape constitutes the official record on appeal.'’

Similarly, Florida appellate courts could certainly find support for
a more intrusive degree of appellate review of credibility determina-
tions if videotape were used as the official trial record."® A!thougl_l the
clearly erroneous standard has not been codified in Florida, it CORCIBYES
o be the judicially recognized standard for reviewing factual findings
and credibility determinations made by a trial judge.* For example, in

142. See supra text accompanying note 99.

143. Ky. R. Civ, P. 52.01.

144, Id.

145. See supra text accompany
n.1; Wedding, 483 F.2d at 1136-37.

146. Ky. R. Civ. P. 5201

147. Only those appellate courts W
behind the clearly erroneous standard wou
of credibility determinations. :

148, Presently, the Florida rules do not provide for
method of creating an official trial record. Videotape has bee 2
abuse cases and for educational purposes. See supra text accompd
and 75-80.

149. See, e.g., Simmons v. State, 305
Matsushita Electric Corp., 380 So. 2d 461 (

ing notes 95-135. See also Lydle, 633 F.2d at 763

: G i o B
hich adopt the “superior pasition ::t::;:w
Id consider engaging in more intrus!

the use of videotape as 2
n used, however, in child
ying notes 58-63

See also Mori V.
So. 2d 178 (Fla. 1974). . |
Fla. 3d Dist. Ct. App: 1980); CIC Leasing
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CIC Leasing Corp. v. Dade Linen and Furniture Corp.,"® Florida’s
Third District Court of Appeal stated that “it is basic that an appellate
court will not disturb the finding of fact of a trial Jjudge unless it is
clearly erroneous.”*®!

While the rationale behind this standard has never been specifi-
cally articulated, Florida appellate courts may very well follow the “su-
perior position” rationale. In Emery Air Freight v. Cornil, *** Florida’s
Fifth District Court of Appeal held that when the fact-finding function
is performed by the trial judge and he “has an opportunity to observe
the witnesses, their demeanor, candor or lack of it, he must determine
whether the testimony of such witnesses is worthy of belief.””*** Such
determinations will be afforded great deference by the appellate
court.” This identical position had previously been adopted by Flor-
ida’s First District Court of Appeal.'®® In Bali, Inc. v. Sherwood’s
Commercial Brokers of Daytona Beach, Inc.,'* the written record of
the trial court proceedings contained much conflicting testimony.*®” In
affirming the trial court’s judgment, the appellate court again deferred
to the trial judge’s credibility determinations. The court reasoned that
“[t]he able trial judge who heard the testimony was in a better position
to resolve the conflicts and judge the credibility of the witnesses than is
[the appellate] court.”*®® These cases’® indicate that Florida appellate
courts may subscribe to the “superior position” rationale behind the
clearly erroneous standard. That is, that the primary reason for defer-
ring to a trial judge’s credibility determinations is his “superior posi-
tion” to observe the witnesses and their demeanor.’®® These cases also

Corp. v. Dade Linen and Furniture Co., 279 So. 2d 73 (Fla. 3d Dist. Ct. App. 1973).

150. 279 So. 2d at 73.

151. Id. at 75. Florida appellate courts occasionally describe this “clearly errone-
ous” standard with language that requires a clear showing that the trial judge’s credi-
bility determinations are “unsupported by competent and substantial evidence.” See,
e.g., Jeffreys v. Simpson, 222 So. 2d 224, 227 (Fla. 1st Dist. Ct. App. 1969).

152. 414 So. 2d 1167 (Fla. 5th Dist Ct. App. 1982),
153. Id. at 1168,
154. Id.

155, FirstAmerica Dev, Corp. v. County of Volusia, 298 So. 2d 191 (Fla. 1st
Dist. Ct. App. 1974),

156. 326 So. 2d 21 (Fla. Ist Dist, Ct. App. 1975).
157. 1. a1 21,

158. Id. (emphasis added).

24 : 5291 Emery, 414 So. 2d at 1167: FirstAmerica, 298 So. 2d at 191: Bali, 326 So.
a :

160. See supra note 99 and accompanying text,
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suggest that such deference to the trial court would not be required if
the appellate court were in as good a position as the trial judge to make
such determinations. This was further suggested in Redondo v. Jes-
sup.® In Redondo,'** the trial court denied the defendant’s motion for
a new trial based on the trial judge’s determination of the credibility of
2 witness.'®® The witness’ testimony was presented to the trial court in
deposition form.'** The Third District Court of Appeal reversed and
remanded, holding that *“[s]ince the trial court had no opportunity to
observe [the witness’] demeanor, we are not required . . . to accept the
trial court’s determination of [his] credibility.”*®® This case again indi-
cates application of the “superior position” rationale — since the appel-
late court was in as good a position as the trial court to make credibil-
ity determinations, more intrusive review was appropriate.'* Similarly,
the use of videotape as the official record on appeal would place an
appellate court in as good a position as the trial judge to make such
determinations.'®” Thus, the “superior position” rationale would aga.in
break down, leaving Florida appellate courts free to reject the trial
court’s credibility determinations and engage in their own independent
or less deferential evaluation of credibility.

3. Practical Effect of a Videotaped Recor d on the Clearly Er-

roneous Standard

The recent amendment to federal rule 52(a), WhiCh.wd'ﬁed the
clearly erroneous standard®® and similar state interpretations .y
ject the “superior position™ rationale as the primary one Supporting th?
clearly erroneous standard. Despite these interpretations, the w6 O
videotape may nonetheless have a significant impacy 9% sppeiale 5,
view of factual findings based on credibility determinations. While ap-

© gt g O S

161. 426 So. 2d at 1146.

162. Id.

163. Id. at 1146-47. Redondo involved an evi-dc!!
whether a jury member had lied or concealed information GH
deprived the parties of a fair trial. The trial judge determ
j;rl‘l!ror's deposition testimony, that the juror had not lied or

164, Id. at 1147.

-

166. See id.

167. See supra text accompanying notes 32-33.

168. Fep. R. Civ. P. 52(a) (amended 1985)-

tiary hearing 10 determine
during voir dire and thereby
ned, on the basis of .lhe
led any information.
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pellate courts in many jurisdictions may refrain from expressly engag-
ing in independent or less deferential review, videotape may, in
practice, make the clearly erroneous standard easier to satisfy. An ap-
pellate court’s ability to observe the testimony of witnesses may signifi-
cantly affect its decision as to whether or not a finding based on that
testimony was clearly erroneous.

Generally, an appellate court will hold the findings of a trial judge
which were based on the credibility of a witness to be clearly erroneous
when the court is left with the firm and definite conviction that a mis-
take had been committed.’* Ap appellate court may be more likely to
have such a conviction after reviewing a videotape of the witnesses’ tes-
timony, rather than a transcript of that testimony. A transcript fails to
Capture tones of voice, hesitations of speech and other demeanor clues
that often convey a different meaning than the words, standing alone
would indicate.™ [n such g case, an appellate court “has to operate in
the partial vacuum of the printed record.”™* As Karl Llewellyn noted,
however, “[w]e know that [an appellate] court’s ‘smell’ for the “facts’
bencath the officially given ‘facts’ is frequently, not just semioccasion-
ally, a factor in the deciding.”*"* Appellate judges, like trial judges and
jurors, are human'™ and therefore will undoubtedly be influenced to
some degree, albeit unconsciously, by the appearance and demeanor of
2 witness.”™ To that €xtent, so 100 may the judges’ determination be
influenced regarding whether or not a finding based on a witness’ testi-

n was clearly erroncous will be based not on the words of the
witness alone, hut_ on the meaning of those words as embraced and
modified by the witness’ silent testimony — his demeanor.

C. Findings by 4 Jury: Sufficiency of the Evidence

Thg framers of the United States Constitution granted the Su-
preme Court the Power to review factual determinations made by a
ings would become freely reviewable,

I73. See Frang_
14, 1d. a1 153

I75. US Cowsr an ML § 2

Supra mow 49, 14656

It provides that “[t]he Supreme Court shall have
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and thus meaningless,'”® prompted the passing of the seventh amend-
ment.!”” The seventh amendment provides that “no fact tried by a jury
shall be otherwise reexamined in any Court of the United States, than
~ gecording to the rules of the common law.”"® Congress intended this to
 act as a check on the power of appellate courts to review jury find-
ings.”™ Nearly every state constitution now contains similar
guarantees.'*’

This does not mean, however, that a jury’s factual determinations
may never be reexamined by an appellate court.”® “A jury verdict can-
ot stand without an [adequate] evidentiary basis.”*** An evidentiary

pasis will generally be held sufficient if there is substantial evidence to
- support the verdict.'®® A mere scintilla of evidence will not be suffi-
ient.™® Therefore, jury facts can be reexamined, but only to the extent
necessary to determine whether substantial evidence exists.

Al federal and most state appellate courts test this substantial evi-
dence requirement by a reasonable conflict or reasonable man stan-
dard.”*s A court will inquire whether “‘reasonable and fair minded men
in the exercise of impartial judgment might reach a different conclu-
sion.”1% If reasonable minds could not differ as to the conclusion to be
drawn then there was no substantial evidence to support the verdict.'®

appellate jurisdiction, both as to Law and Fact with such exceptions and under such
regulations as Congress shall make.”

176. See Note, Federal Rule of Civil Procedure 52(a) and the Scope of Appel-
late Fact Review: Has Application of the Clearly Erroneous Rule Been Clearly Erro-
neous?, 52 St. Joun's L. Rev. 68, 69 (1977).

177. US. Const. amend. VIL

178. Id.

179. See Note, supra note 176, at 69.

180. See Brennan, supra note 139, at 381. 3

I81. See Childress, Standards of Review in Eleventh Circuit (‘iwf Appeals, 9
B L) 257, 286 (1985) (hereinafier cited as Childress I]. See also Childress, S16%
dards of Review in Federal Civil Appeals: Fifth Circuit Hlustration and Analysis, 29
Lov. L. Rev. 851, 880 (1983) [hereinafter cited as Childress 11].

182. Childress 11, supra note 181, at 880.

183. See, e.g., Boeing Company v. Shipman, 411
See also Childress 1, supra note 181, at 287-88.

184, Boeing Company, 411 F.2d at 374.

I85. See, e.g., id. at 374; See also Hulse v.
2 191, 192 (Fla. 5th Dist. Ct. App. 1983).

186. Boeing, 411 F.2d at 374. See also Hulse, 424 So. :

187, Id. This issue is generally presented on appeal of & L 60
@ directed verdict or its decision on a judgement N.O.V. motion. See
Slpra note 181, at 880.

F.2d 365, 374 (5th Cir. 1969).

Blue Cross/Blue Shield, Inc., 424 So.

2d at 192.
| court’s granting of
Childress 11,
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An appellate court must then reverse, even though the verdict was
based on a factual determination made by the jury.

The question then remains: how might the use of videotape as the
official record on appeal effect this standard of reviewing credibility de-
terminations which form the basis of a jury verdict? Because the “rea-
sonable conflict” standard'®® has a constitutional basis,'®® the argument
asserted with the regard to the clearly erroneous standard cannot be
used. It cannot be contended that the rationale behind the standard
breaks down when videotape is used and thus allows independent or
less deferential review.

It can be argued, however, that a videotape record will make a
jury verdict, based on testimentary evidence, easier to overturn on ap-
peal. Findings based on the testimony of a single witness could consti-
tute substantial evidence to support a jury verdict. Conversely, such
testimony may be so incapable of belief that reasonable minds could
not differ and thus would not be entitled to any weight on appeal.’®
This type of evidence would, therefore, be deemed insufficient to consti-
tute substantial evidence to support the jury verdict.'®!

When an appellate court uses a trial transcript as the official rec-
ord on appeal, the judges have before them for consideration only the
“words” of a witness — a typewritten or printed record of the testi-
mony. If videotape were used as the official record, however, an appel-
late court would be able to see and hear a witness, just as he was seen
and heard at trial."** Not only would the appellate court consider the
words of the witness, but the witness’ appearance and demeanor would
become factors as well in determining whether his testimony was S0
unbelievable that findings based on it should not constitute substantial
evidence to support a verdict. Therefore, an appellate court reviewing a
videotaped trial record may find the testimony of a witness incapable of
belief because of his appearance and demeanor rather than because of
the tesitmony itself. That same testimony may not have been found

completely unbelievable had review been based solely on a written
record.

188. See supra text accompanying note 186,

189. See supra notes 178-80 and accompanying text.
190.  See Brennan, supra note 139, at 384,

191. Id.

https:// ngt?v%(') rksSrfgv;{légﬁﬁxl%l AHIEnYI ng note 99, 22
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V. What About Justice?

Imagine that every word that would have been spoken during a
' rial was written down and then read by the fact finder. No one would
e “so foolish as to say that a wrong decision would not be more likely
in the absence of the living witnesses and speakers . . . J19 | ike pic-
tures, their facial expressions and gestures are worth a thousand
words.”® It is these “unspoken words” which allow a fact finder to
most accurately make factual/credibility determinations. Thus, the
ability of the fact finder to hear and observe witnesses increases the
probability that accurate findings will be made.'*®
It follows, then, that an appellate court reviewing a trial court’s
factual findings would be likely to render a more informed and knowl-
edgeable decision after hearing and observing the testimony upon
which the challenged factual finding was based, rather than merely
reading the written testimony. Traditionally, however, appellate courts
reviewing factual findings based on credibility determinations have
before them for review only the written words of the witnesses. Absent
from review are the witnesses’ “‘unspoken words™ — gestures and tone
of voice which often “make a sentence mean the reverse of what the
mere words signify.”'*®
But why should we care whether factual determinations reflect as
accurately as possible the actual facts of any given case? The answer 18
found in one of the oldest of human concerns and desires — t0 under-
stand and establish “justice.”™*” “[A]ny civilized legal system must be
based on reason, grounded on universal, eternal principles of justice
1198
When a trial court makes a mistake about the facts, an injustice
occurs — even though the court applied what would have been the cor-
rect legal rule had those facts been the actual facts."®® “*[I]t is as unjust
to apply the ‘right’ rule to the wrong facts as to apply the ‘wrong
rile.”® As a result of avoidable trial court errors, “innocent mef are

—

193. J. FRANK. COURTS ON TRIAL: MYTH AND REAUTY IN AMERICAN JUSTICE
21 (1973) (quoting OsorN, THE MIND OF THE JUROR 86-98 (1937)).

194, 1d.

195. See generally id. at 14-36.

196. See id. at 23.

197. ). STONE, SOCIAL DIMENSIONS OF LAW AND JusTicE 7 (1966).

198. Frank, supra note 193, at 34.

199, Id. at 33

200. /d. at 33,
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convicted of crimes; and every week, for similar reasons, someone loses
his life’s savings, his livelihood, his job. Most of such injustices stem
not from lack of justice in the legal rules but from mistakes in fact-
finding.**!

While it is true that no judge or legal system can assure perfect
justice, “the unattainability of the ideal is no excuse for shirking the
effort to obtain the best available.””2*? The task of the judge must still
be to seek to achieve justice.2°® This requires that everything feasible be
done to increase the probability of ascertaining the true facts of a
case.**

Probably ninety-five percent of all cases end at the trial court
level.**® Therefore, in any case within that ninety-five percent in which
factual mistakes were made by the trial court, a potential injustice oc-
curred which will never be corrected or even reviewed. Furthermore, in
. those cases which are appealed, traditional deferential standards of re-
view generally require the appellate court to accept the trial court’s
factual findings.?*® Therefore, any injustice which occurred at the trial
level because of factual mistakes will most likely go undisturbed.?*?

It is a myth that an appellate court “can and will safeguard liti-
gants against the trial judges’ mistakes concerning the facts.””?°® In ref-
erence to an appellate court’s limited ability to correct a trial court’s
factual mistakes, Judge Jerome Frank stated that “[plerhaps, if on ap-
peal we used records consisting of talking motion pictures of trials, this
particular difficulty could be overcome.”2°

The technology now exists which allows trial court proceedings to
be clearly and accurately recorded on videotape.?'® Reviewability of
such tapes has been made as easy and efficient as reviewing a written
record. Therefore, an appellate court reviewing a challenged factual
finding which was based on the credibility of a witness can review the
videotaped testimony of that witness as easily as it could review the

201. Id. at 35,

202. Id. at 36.

203. See STONE, supra note 197, at 671.

204, See FRANK, supra note 193, at 222,

205. Id. at 33.

206. See supra notes 1-3 and accompanying text,

207. See Frank, supra note 193, at 33,

208. Id. at 223,

.209' United States v, Rubenstein, 151 F.2d 915, 921 n.5 (2d Cir. 1945) (Frank,
J., dissenting).

210. See supra text accompanying notes 29-33
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testimony. Review of the videotaped testimony, however, allows
nappellate court to consider not only the words spoken by the witness
but the “unspoken words™ as well — which often relate a different
meaning than the words alone*'* An appellate court, reviewing the
yideotape record would therefore be able to make a more informed and
knowledgeable decision, even under traditional standards of review.
Appellate review would merely be based on a record which reflects
more accurately the testimony upon which a challenged factual finding
 was based. Thus, justice would be better served without exhausting any
 additional appellate resources and without usurping the trial court’s

m fact finding function.

V1. Conclusion

~ Videotape is an efficient and desirable method of creating an offi-
 cial record of trial court proceedings. State and federal courts should
 give strong consideration to this high quality and cost-effective court
~ reporting method.

~ Videotape may also have the significant effect of expanding an ap-
- pellate court’s power to review credibility determinations made by the
 trial court. In reference to the desireability of expanded appellate re-
view Judge John C. Godbold noted:

If guarded use of this power is made, the essential distinction be-

~ tween courts of appeals and trial courts will not be abrogated nor
will the integrity of the [trial] courts be undermined. Instead of
supplanting the existing structure of the judiciary, the power to
find facts at the appellate level will supplement and enrich this
structure.*'*

Appellate courts which do begin to review videotape records may
well refrain from expressly engaging in independent or less deferential
ffview of a trial courts factual findings and continue to abide by tradi-
"Qﬂal deferential standards of review. They will nonetheless be uncon-
”“?‘*ﬂy influenced by the additional information which they will neces-
sarily synthesize — gestures, tone of voice and other non-verbal clues.
{“?‘" legal system is one which continuously strives toward achieving
Justice, this unconcious effect on appellate courts should be viewed as a

—

1 1d.
212. Godbold, Fact Finding by Appellate Courts — An Available and Appropri-
@lé Power, 12 Coum. L. Rev. 365, 381 (1982).
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favorable and promising one. Appellate courts will merely have more
complete and accurate information upon which to base their decision
— while still applying traditional deferential standards of review. Thus,

justice will best be served.
Chris M. Salamone
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