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Tax Exempt Organizations for Fun and Profit; Serving and Representing 

By: Adam Scott Goldberg, J.D., LL.M. 

Krause, Goldberg, Revis & Hervas P.A. 

June 16, 2017 

I. Introduction 

A. Tax Section of the Florida Bar 

B. Real Property, Probate and Trust Law Section (reptile) 

C. Public Interest Law Section   

II. The Fun Part; Serving as a Board Member

A. Example

B. What to request

a. Articles of Incorporation which should contain:

1. Name

2. Duration

3. Purpose

4. Principal Office

5. Registered Agent including acceptance, address and signature

6. Board of Directors

7. Non-Stock Basis

8. Events and Assets on Dissolution

9. Prohibited Transactions

10. Bylaws

11. Incorporator’s Name and Address and indemnification

12. Amendment of Articles

b. Bylaws which should contain:

1. Information on Directors, including responsibilities, election, terms,

resignation and removal

2. Information on Officers, including responsibilities, election, terms,

resignation and removal

3. List, makeup and purpose of committees

4. Membership issues (if appropriate)

5. Access to books and records

6. How to amend bylaws

7. Meeting and Notice Requirements
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8. Quorum requirements 

9. Voting procedures 

10. Mission and Purpose statement 

11. Requirement of Roberts Rules of Order 

c. Internal Revenue Service Form 990 for the last completed fiscal year 

1. 990 

2. 990-PF 

3. 990-EZ (receipts less than $200K and assets less than $500K) 

4. 990-N (the postcard, receipts less than $50K) 

5. 990-T 

d. Copy of the exemption letter from the Internal Revenue Service 

e. Most recently filed corporate annual report from state of incorporation 

f. List of Board Responsibilities 

g. List of Existing Officers  

h. List of Existing Board Members 

i. Mission Statement 

j. Copy of the most recent Audit/Budget Financial Report 

k. Copy of the FDACS Solicitation of Contributions Registration Application 

1. Form DACS10100E 

2. Must be re-filed annually 

3. Can now be filed electronically (new in 2016)   

l.   Copy of Florida Sales Tax Exemption Certificate  

1. Generally for 501(c)(3) Organizations only 

2. Form DR-5 

3. Good for 5 years  

C. Board Orientation 

a. Is there one? 

b. Did you meet the officers and the CEO? 

c. What are your financial obligations? 

d. What are your time obligations? 

e. Are there any conflicts of interest? 

f. Is it an advisory board or a governing board? 
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D. Board Liability 

a. Business Judgement Rule 

1. Good faith 

2. Due care 

3. Prudence 

4. No abuse of discretion 

b. Potential Liability Risks 

c. Indemnification, Florida Statute 617.0834 

d. Florida Not for Profit Corporation Act 

e. D&O or E&O Liability Policies 

f. Private Inurement and Excess Benefits 

g. Penalties for Violations 

E. How to read an IRS Form 990 

F. What to look for in Financial Statements 

a. Days of cash 

b. Accounts Payable 

c. Accounts Receivable 

d. Reserves and Restricted funds 

 

III. The Profitable Part; Representing Tax Exempt Organizations with their Legal Issues 

A. Example 

B. Legal Issues Faced by Charities 

a. Tax  

1. Local taxes like property tax or business license 

2. State taxes like income and inheritance (not for Florida) 

3. Federal taxes like income and transfer tax 

b. Governance 

1. Record retention policies 

2. Investment policies 

c. Employment and Workers Compensation 

1. Full time vs. part time vs. independent contractor 

2. Exempt vs. non-exempt 

3. Executive compensation: Rebuttable presumption test of I.R.C. 

Section 4958; Should review comparable salaries every 3 years 
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d. Contract

1. Supplier Agreements

2. Event Contracts

e. Pension / retirement / benefit issues

1. Defined benefit plan vs. defined contribution plan

2. 403(b) plans and 457 plans

f. Landlord Tenant

g. Real Estate

h. Probate and Planned Giving

1. Wills and trusts

2. Beneficiary designations

3. Gift acceptance policies

4. Naming and recognition policies

I. Arts and Entertainment 

j. Creation, Merger and Dissolution

k. Patent and Trademark

l. Lobbying

1. Lobbying imitations

2. Candidate support is outlawed for almost all tax exempt

organizations except veterans organizations

m. Administrative and Governmental Affairs

C. Creating Tax Exempt Organizations 

a. What is the process to become tax exempt?

1. Form 1023 EZ

i. Cost is $275

ii. Must be filed electronically

iii. IRS claims they will be giving extra scrutiny to Form

1023EZ

iv. Could take as little as 21 days to get approval

v. Is a public record

2. Form 1023

i. Cost is $400 or $850

ii. IRS claims it takes 110 hours to complete

iii. IRS has 270 days to process

------  updated to $225    06-16-17
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iv. Is a public record 

3. Form 1024 

i. Cost is $400 or $850 

ii. IRS has 270 days to process 

iii. Is a public record 

4. Examples of Organizations that would file Form 1024  

501(c)(1) - Federal Credit Union 

501(c)(4) - Rotary Club 

501(c)(6) - Chamber of Commerce 

501(c)(10) - Fraternities and Sororities 

501(c)(11) - Teacher Retirement Fund Associations 

501(c)(13) - Cemeteries 

501(c)(19) - Present or Past Armed Forces Organizations 

501(c)(20) - Prepaid Legal Plan Organizations  

D. What is the difference between a Calendar Year and a Fiscal Year? 

a. Many charities use July 1st to June 30th 

b. Tax years can be changed 

c. Tax returns are due 4.5 months after the close of the tax year 

d. Two three month extensions of time to file are available using Form 8868 

 

IV. Conclusion 

 

 

 

 



RULE 4-1.6 CONFIDENTIALITY OF INFORMATION 

(a) Consent Required to Reveal Information. A lawyer must not reveal information relating to 
representation of a client except as stated in subdivisions (b), (c), and (d), unless the client gives 
informed consent. 

(b) When Lawyer Must Reveal Information. A lawyer must reveal such information to the extent the 
lawyer reasonably believes necessary: 

(1) to prevent a client from committing a crime; or 

(2) to prevent a death or substantial bodily harm to another. 

(c) When Lawyer May Reveal Information. A lawyer may reveal such information to the extent the 
lawyer reasonably believes necessary: 

(1) to serve the client's interest unless it is information the client specifically requires not to be 
disclosed; 

(2) to establish a claim or defense on behalf of the lawyer in a controversy between the lawyer and 
client; 

(3) to establish a defense to a criminal charge or civil claim against the lawyer based upon conduct 
in which the client was involved; 

(4) to respond to allegations in any proceeding concerning the lawyer's representation of the client; 
or 

(5) to comply with the Rules Regulating The Florida Bar. 

(d) Exhaustion of Appellate Remedies. When required by a tribunal to reveal such information, a lawyer 
may first exhaust all appellate remedies. 

(e) Limitation on Amount of Disclosure. When disclosure is mandated or permitted, the lawyer must 
disclose no more information than is required to meet the requirements or accomplish the purposes of 
this rule. 

Comment 

The lawyer is part of a judicial system charged with upholding the law. One of the lawyer's functions is 
to advise clients so that they avoid any violation of the law in the proper exercise of their rights. 

This rule governs the disclosure by a lawyer of information relating to the representation of a client 
during the lawyer's representation of the client. See rule 4-1.18 for the lawyer's duties with respect to 
information provided to the lawyer by a prospective client, rule 4-1.9(c) for the lawyer's duty not to 
reveal information relating to the lawyer's prior representation of a former client, and rules 4-1.8(b) and 
4-1.9(b) for the lawyer's duties with respect to the use of such information to the disadvantage of clients 
and former clients. 

A fundamental principle in the client-lawyer relationship is that, in the absence of the client's informed 
consent, the lawyer must not reveal information relating to the representation. See terminology for the 
definition of informed consent. This contributes to the trust that is the hallmark of the client-lawyer 
relationship. The client is thereby encouraged to seek legal assistance and to communicate fully and 
frankly with the lawyer even as to embarrassing or legally damaging subject matter. The lawyer needs 
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this information to represent the client effectively and, if necessary, to advise the client to refrain from 
wrongful conduct. Almost without exception, clients come to lawyers in order to determine their rights 
and what is, in the complex of laws and regulations, deemed to be legal and correct. Based upon 
experience, lawyers know that almost all clients follow the advice given, and the law is upheld. 

The principle of confidentiality is given effect in 2 related bodies of law, the attorney-client privilege 
(which includes the work product doctrine) in the law of evidence and the rule of confidentiality 
established in professional ethics. The attorney-client privilege applies in judicial and other proceedings 
in which a lawyer may be called as a witness or otherwise required to produce evidence concerning a 
client. The rule of client-lawyer confidentiality applies in situations other than those where evidence is 
sought from the lawyer through compulsion of law. The confidentiality rule applies not merely to 
matters communicated in confidence by the client but also to all information relating to the 
representation, whatever its source. A lawyer may not disclose such information except as authorized or 
required by the Rules Regulating The Florida Bar or by law. However, none of the foregoing limits the 
requirement of disclosure in subdivision (b). This disclosure is required to prevent a lawyer from 
becoming an unwitting accomplice in the fraudulent acts of a client. See also Scope. 

The requirement of maintaining confidentiality of information relating to representation applies to 
government lawyers who may disagree with the policy goals that their representation is designed to 
advance. 

Authorized disclosure 

A lawyer is impliedly authorized to make disclosures about a client when appropriate in carrying out the 
representation, except to the extent that the client's instructions or special circumstances limit that 
authority. In litigation, for example, a lawyer may disclose information by admitting a fact that cannot 
properly be disputed or in negotiation by making a disclosure that facilitates a satisfactory conclusion. 

Lawyers in a firm may, in the course of the firm's practice, disclose to each other information relating to 
a client of the firm, unless the client has instructed that particular information be confined to specified 
lawyers. 

Disclosure adverse to client 

The confidentiality rule is subject to limited exceptions. In becoming privy to information about a client, 
a lawyer may foresee that the client intends serious harm to another person. However, to the extent a 
lawyer is required or permitted to disclose a client's purposes, the client will be inhibited from revealing 
facts that would enable the lawyer to counsel against a wrongful course of action. While the public may 
be protected if full and open communication by the client is encouraged, several situations must be 
distinguished. 

First, the lawyer may not counsel or assist a client in conduct that is criminal or fraudulent. See rule 4-
1.2(d). Similarly, a lawyer has a duty under rule 4-3.3(a)(4) not to use false evidence. This duty is 
essentially a special instance of the duty prescribed in rule 4-1.2(d) to avoid assisting a client in criminal 
or fraudulent conduct. 

Second, the lawyer may have been innocently involved in past conduct by the client that was criminal or 
fraudulent. In such a situation the lawyer has not violated rule 4-1.2(d), because to "counsel or assist" 
criminal or fraudulent conduct requires knowing that the conduct is of that character. 
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Third, the lawyer may learn that a client intends prospective conduct that is criminal. As stated in 
subdivision (b)(1), the lawyer must reveal information in order to prevent such consequences. It is 
admittedly difficult for a lawyer to "know" when the criminal intent will actually be carried out, for the 
client may have a change of mind. 
 
Subdivision (b)(2) contemplates past acts on the part of a client that may result in present or future 
consequences that may be avoided by disclosure of otherwise confidential communications. Rule 4-
1.6(b)(2) would now require the lawyer to disclose information reasonably necessary to prevent the 
future death or substantial bodily harm to another, even though the act of the client has been 
completed. 
 
The lawyer's exercise of discretion requires consideration of such factors as the nature of the lawyer's 
relationship with the client and with those who might be injured by the client, the lawyer's own 
involvement in the transaction, and factors that may extenuate the conduct in question. Where practical 
the lawyer should seek to persuade the client to take suitable action. In any case, a disclosure adverse to 
the client's interest should be no greater than the lawyer reasonably believes necessary to the purpose. 
 
Withdrawal 
 
If the lawyer's services will be used by the client in materially furthering a course of criminal or 
fraudulent conduct, the lawyer must withdraw, as stated in rule 4-1.16(a)(1). 
 
After withdrawal the lawyer is required to refrain from making disclosure of the client's confidences, 
except as otherwise provided in rule 4-1.6. Neither this rule nor rule 4-1.8(b) nor rule 4-1.16(d) prevents 
the lawyer from giving notice of the fact of withdrawal, and the lawyer may also withdraw or disaffirm 
any opinion, document, affirmation, or the like. 
 
Where the client is an organization, the lawyer may be in doubt whether contemplated conduct will 
actually be carried out by the organization. Where necessary to guide conduct in connection with the 
rule, the lawyer may make inquiry within the organization as indicated in rule 4-1.13(b). 
 
Dispute concerning lawyer's conduct 
 
A lawyer's confidentiality obligations do not preclude a lawyer from securing confidential legal advice 
about the lawyer's personal responsibility to comply with these rules. In most situations, disclosing 
information to secure such advice will be impliedly authorized for the lawyer to carry out the 
representation. Even when the disclosure is not impliedly authorized, subdivision (c)(5) permits such 
disclosure because of the importance of a lawyer's compliance with the Rules of Professional Conduct. 
 
Where a legal claim or disciplinary charge alleges complicity of the lawyer in a client's conduct or other 
misconduct of the lawyer involving representation of the client, the lawyer may respond to the extent 
the lawyer reasonably believes necessary to establish a defense. The same is true with respect to a claim 
involving the conduct or representation of a former client. The lawyer's right to respond arises when an 
assertion of such complicity has been made. Subdivision (c) does not require the lawyer to await the 
commencement of an action or proceeding that charges such complicity, so that the defense may be 
established by responding directly to a third party who has made such an assertion. The right to defend, 
of course, applies where a proceeding has been commenced. Where practicable and not prejudicial to 
the lawyer's ability to establish the defense, the lawyer should advise the client of the third party's 
assertion and request that the client respond appropriately. In any event, disclosure should be no 
greater than the lawyer reasonably believes is necessary to vindicate innocence, the disclosure should 
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be made in a manner that limits access to the information to the tribunal or other persons having a need 
to know it, and appropriate protective orders or other arrangements should be sought by the lawyer to 
the fullest extent practicable. 
 
If the lawyer is charged with wrongdoing in which the client's conduct is implicated, the rule of 
confidentiality should not prevent the lawyer from defending against the charge. Such a charge can arise 
in a civil, criminal, or professional disciplinary proceeding and can be based on a wrong allegedly 
committed by the lawyer against the client or on a wrong alleged by a third person; for example, a 
person claiming to have been defrauded by the lawyer and client acting together. A lawyer entitled to a 
fee is permitted by subdivision (c) to prove the services rendered in an action to collect it. This aspect of 
the rule expresses the principle that the beneficiary of a fiduciary relationship may not exploit it to the 
detriment of the fiduciary. As stated above, the lawyer must make every effort practicable to avoid 
unnecessary disclosure of information relating to a representation, to limit disclosure to those having 
the need to know it, and to obtain protective orders or make other arrangements minimizing the risk of 
disclosure. 
 
Disclosures otherwise required or authorized 
 
The attorney-client privilege is differently defined in various jurisdictions. If a lawyer is called as a 
witness to give testimony concerning a client, absent waiver by the client, rule 4-1.6(a) requires the 
lawyer to invoke the privilege when it is applicable. The lawyer must comply with the final orders of a 
court or other tribunal of competent jurisdiction requiring the lawyer to give information about the 
client. 
 
The Rules of Professional Conduct in various circumstances permit or require a lawyer to disclose 
information relating to the representation. See rules 4-2.3, 4-3.3, and 4-4.1. In addition to these 
provisions, a lawyer may be obligated or permitted by other provisions of law to give information about 
a client. Whether another provision of law supersedes rule 4-1.6 is a matter of interpretation beyond 
the scope of these rules, but a presumption should exist against such a supersession. 
 
Former client 
 
The duty of confidentiality continues after the client-lawyer relationship has terminated. See rule 4-1.9 
for the prohibition against using such information to the disadvantage of the former client. 

[Revised: 06/01/2014] 
  
RULE 4-1.7 CONFLICT OF INTEREST; CURRENT CLIENTS 
 
(a) Representing Adverse Interests. Except as provided in subdivision (b), a lawyer must not represent a 
client if: 

(1) the representation of 1 client will be directly adverse to another client; or 

 

(2) there is a substantial risk that the representation of 1 or more clients will be materially limited by 

the lawyer's responsibilities to another client, a former client or a third person or by a personal 

interest of the lawyer. 
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(b) Informed Consent. Notwithstanding the existence of a conflict of interest under subdivision (a), a 

lawyer may represent a client if: 

(1) the lawyer reasonably believes that the lawyer will be able to provide competent and diligent 

representation to each affected client; 

 

(2) the representation is not prohibited by law; 

 

(3) the representation does not involve the assertion of a position adverse to another client when 

the lawyer represents both clients in the same proceeding before a tribunal; and 

 

(4) each affected client gives informed consent, confirmed in writing or clearly stated on the record 

at a hearing. 

(c) Explanation to Clients. When representation of multiple clients in a single matter is undertaken, the 

consultation must include an explanation of the implications of the common representation and the 

advantages and risks involved. 

 

(d) Lawyers Related by Blood, Adoption, or Marriage. A lawyer related by blood, adoption, or marriage 

to another lawyer as parent, child, sibling, or spouse must not represent a client in a representation 

directly adverse to a person who the lawyer knows is represented by the other lawyer except with the 

client's informed consent, confirmed in writing or clearly stated on the record at a hearing. 

 

(e) Representation of Insureds. Upon undertaking the representation of an insured client at the 

expense of the insurer, a lawyer has a duty to ascertain whether the lawyer will be representing both 

the insurer and the insured as clients, or only the insured, and to inform both the insured and the 

insurer regarding the scope of the representation. All other Rules Regulating The Florida Bar related to 

conflicts of interest apply to the representation as they would in any other situation. 

 

Comment 

 

Loyalty to a client 

 

Loyalty and independent judgment are essential elements in the lawyer's relationship to a client. 

Conflicts of interest can arise from the lawyer's responsibilities to another client, a former client or a 

third person, or from the lawyer's own interests. For specific rules regarding certain conflicts of interest, 

see rule 4-1.8. For former client conflicts of interest, see rule 4-1.9. For conflicts of interest involving 

prospective clients, see rule 4-1.18. For definitions of "informed consent" and "confirmed in writing," 

see terminology. 

 

An impermissible conflict of interest may exist before representation is undertaken, in which event the 

representation should be declined. If such a conflict arises after representation has been undertaken, 

the lawyer should withdraw from the representation. See rule 4-1.16. Where more than 1 client is 
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involved and the lawyer withdraws because a conflict arises after representation, whether the lawyer 

may continue to represent any of the clients is determined by rule 4-1.9. As to whether a client-lawyer 

relationship exists or, having once been established, is continuing, see comment to rule 4-1.3 and scope. 

 

As a general proposition, loyalty to a client prohibits undertaking representation directly adverse to that 

client's or another client's interests without the affected client's consent. Subdivision (a)(1) expresses 

that general rule. Thus, a lawyer ordinarily may not act as advocate against a person the lawyer 

represents in some other matter, even if it is wholly unrelated. On the other hand, simultaneous 

representation in unrelated matters of clients whose interests are only generally adverse, such as 

competing economic enterprises, does not require consent of the respective clients. Subdivision (a)(1) 

applies only when the representation of 1 client would be directly adverse to the other and where the 

lawyer's responsibilities of loyalty and confidentiality of the other client might be compromised. 

 

Loyalty to a client is also impaired when a lawyer cannot consider, recommend, or carry out an 

appropriate course of action for the client because of the lawyer's other responsibilities or interests. The 

conflict in effect forecloses alternatives that would otherwise be available to the client. Subdivision 

(a)(2) addresses such situations. A possible conflict does not itself preclude the representation. The 

critical questions are the likelihood that a conflict will eventuate and, if it does, whether it will materially 

interfere with the lawyer's independent professional judgment in considering alternatives or foreclose 

courses of action that reasonably should be pursued on behalf of the client. Consideration should be 

given to whether the client wishes to accommodate the other interest involved. 

 

Consultation and consent 

 

A client may consent to representation notwithstanding a conflict. However, as indicated in subdivision 

(a)(1) with respect to representation directly adverse to a client and subdivision (a)(2) with respect to 

material limitations on representation of a client, when a disinterested lawyer would conclude that the 

client should not agree to the representation under the circumstances, the lawyer involved cannot 

properly ask for such agreement or provide representation on the basis of the client's consent. When 

more than 1 client is involved, the question of conflict must be resolved as to each client. Moreover, 

there may be circumstances where it is impossible to make the disclosure necessary to obtain consent. 

For example, when the lawyer represents different clients in related matters and 1 of the clients refuses 

to consent to the disclosure necessary to permit the other client to make an informed decision, the 

lawyer cannot properly ask the latter to consent. 

 

Lawyer's interests 

 

The lawyer's own interests should not be permitted to have adverse effect on representation of a client. 

For example, a lawyer's need for income should not lead the lawyer to undertake matters that cannot 

be handled competently and at a reasonable fee. See rules 4-1.1 and 4-1.5. If the probity of a lawyer's 

own conduct in a transaction is in serious question, it may be difficult or impossible for the lawyer to 

give a client detached advice. A lawyer may not allow related business interests to affect representation, 

for example, by referring clients to an enterprise in which the lawyer has an undisclosed interest. 
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Conflicts in litigation 

 

Subdivision (a)(1) prohibits representation of opposing parties in litigation. Simultaneous representation 

of parties whose interests in litigation may conflict, such as co-plaintiffs or co-defendants, is governed by 

subdivisions (a), (b), and (c). An impermissible conflict may exist by reason of substantial discrepancy in 

the parties' testimony, incompatibility in positions in relation to an opposing party, or the fact that there 

are substantially different possibilities of settlement of the claims or liabilities in question. Such conflicts 

can arise in criminal cases as well as civil. The potential for conflict of interest in representing multiple 

defendants in a criminal case is so grave that ordinarily a lawyer should decline to represent more than 

1 co-defendant. On the other hand, common representation of persons having similar interests is proper 

if the risk of adverse effect is minimal and the requirements of subdivisions (b) and (c) are met. 

 

Ordinarily, a lawyer may not act as advocate against a client the lawyer represents in some other 

matter, even if the other matter is wholly unrelated. However, there are circumstances in which a 

lawyer may act as advocate against a client. For example, a lawyer representing an enterprise with 

diverse operations may accept employment as an advocate against the enterprise in an unrelated 

matter if doing so will not adversely affect the lawyer's relationship with the enterprise or conduct of 

the suit and if both clients consent upon consultation. By the same token, government lawyers in some 

circumstances may represent government employees in proceedings in which a government agency is 

the opposing party. The propriety of concurrent representation can depend on the nature of the 

litigation. For example, a suit charging fraud entails conflict to a degree not involved in a suit for a 

declaratory judgment concerning statutory interpretation. 

 

A lawyer may represent parties having antagonistic positions on a legal question that has arisen in 

different cases, unless representation of either client would be adversely affected. Thus, it is ordinarily 

not improper to assert such positions in cases pending in different trial courts, but it may be improper to 

do so in cases pending at the same time in an appellate court. 

 

Interest of person paying for a lawyer's service 

 

A lawyer may be paid from a source other than the client, if the client is informed of that fact and 

consents and the arrangement does not compromise the lawyer's duty of loyalty to the client. See rule 

4-1.8(f). For example, when an insurer and its insured have conflicting interests in a matter arising from 

a liability insurance agreement and the insurer is required to provide special counsel for the insured, the 

arrangement should assure the special counsel's professional independence. So also, when a 

corporation and its directors or employees are involved in a controversy in which they have conflicting 

interests, the corporation may provide funds for separate legal representation of the directors or 

employees, if the clients consent after consultation and the arrangement ensures the lawyer's 

professional independence. 
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Other conflict situations 

 

Conflicts of interest in contexts other than litigation sometimes may be difficult to assess. Relevant 

factors in determining whether there is potential for adverse effect include the duration and intimacy of 

the lawyer's relationship with the client or clients involved, the functions being performed by the 

lawyer, the likelihood that actual conflict will arise, and the likely prejudice to the client from the conflict 

if it does arise. The question is often one of proximity and degree. 

 

For example, a lawyer may not represent multiple parties to a negotiation whose interests are 

fundamentally antagonistic to each other, but common representation is permissible where the clients 

are generally aligned in interest even though there is some difference of interest among them. 

 

Conflict questions may also arise in estate planning and estate administration. A lawyer may be called 

upon to prepare wills for several family members, such as husband and wife, and, depending upon the 

circumstances, a conflict of interest may arise. In estate administration the identity of the client may be 

unclear under the law of some jurisdictions. In Florida, the personal representative is the client rather 

than the estate or the beneficiaries. The lawyer should make clear the relationship to the parties 

involved. 

 

A lawyer for a corporation or other organization who is also a member of its board of directors should 

determine whether the responsibilities of the 2 roles may conflict. The lawyer may be called on to advise 

the corporation in matters involving actions of the directors. Consideration should be given to the 

frequency with which such situations may arise, the potential intensity of the conflict, the effect of the 

lawyer's resignation from the board, and the possibility of the corporation's obtaining legal advice from 

another lawyer in such situations. If there is material risk that the dual role will compromise the lawyer's 

independence of professional judgment, the lawyer should not serve as a director. 

 

Conflict charged by an opposing party 

 

Resolving questions of conflict of interest is primarily the responsibility of the lawyer undertaking the 

representation. In litigation, a court may raise the question when there is reason to infer that the lawyer 

has neglected the responsibility. In a criminal case, inquiry by the court is generally required when a 

lawyer represents multiple defendants. Where the conflict is such as clearly to call in question the fair or 

efficient administration of justice, opposing counsel may properly raise the question. Such an objection 

should be viewed with caution, however, for it can be misused as a technique of harassment. See scope. 

 

Family relationships between lawyers 

 

Rule 4-1.7(d) applies to related lawyers who are in different firms. Related lawyers in the same firm are 

also governed by rules 4-1.9 and 4-1.10. The disqualification stated in rule 4-1.7(d) is personal and is not 

imputed to members of firms with whom the lawyers are associated. 
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The purpose of Rule 4-1.7(d) is to prohibit representation of adverse interests, unless informed consent 

is given by the client, by a lawyer related to another lawyer by blood, adoption, or marriage as a parent, 

child, sibling, or spouse so as to include those with biological or adopted children and within relations by 

marriage those who would be considered in-laws and stepchildren and stepparents. 

 

Representation of insureds 

 

The unique tripartite relationship of insured, insurer, and lawyer can lead to ambiguity as to whom a 

lawyer represents. In a particular case, the lawyer may represent only the insured, with the insurer 

having the status of a non-client third party payor of the lawyer’s fees. Alternatively, the lawyer may 

represent both as dual clients, in the absence of a disqualifying conflict of interest, upon compliance 

with applicable rules. Establishing clarity as to the role of the lawyer at the inception of the 

representation avoids misunderstanding that may ethically compromise the lawyer. This is a general 

duty of every lawyer undertaking representation of a client, which is made specific in this context due to 

the desire to minimize confusion and inconsistent expectations that may arise. 

 

Consent confirmed in writing or stated on the record at a hearing 

 

Subdivision (b) requires the lawyer to obtain the informed consent of the client, confirmed in writing or 

clearly stated on the record at a hearing. With regard to being confirmed in writing, such a writing may 

consist of a document executed by the client or one that the lawyer promptly records and transmits to 

the client following an oral consent. See terminology. If it is not feasible to obtain or transmit the writing 

at the time the client gives informed consent, then the lawyer must obtain or transmit it within a 

reasonable time afterwards. See terminology. The requirement of a writing does not supplant the need 

in most cases for the lawyer to talk with the client, to explain the risks and advantages, if any, of 

representation burdened with a conflict of interest, as well as reasonably available alternatives, and to 

afford the client a reasonable opportunity to consider the risks and alternatives and to raise questions 

and concerns. Rather, the writing is required in order to impress upon clients the seriousness of the 

decision the client is being asked to make and to avoid disputes or ambiguities that might later occur in 

the absence of a writing. 

[Revised: 06/01/2014] 

RULE 4-1.8 CONFLICT OF INTEREST; PROHIBITED AND OTHER TRANSACTIONS  
 
(a) Business Transactions With or Acquiring Interest Adverse to Client. A lawyer shall not enter into a 
business transaction with a client or knowingly acquire an ownership, possessory, security, or other 
pecuniary interest adverse to a client, except a lien granted by law to secure a lawyer’s fee or expenses, 
unless: 

(1) the transaction and terms on which the lawyer acquires the interest are fair and reasonable to 
the client and are fully disclosed and transmitted in writing to the client in a manner that can be 
reasonably understood by the client; 
 
(2) the client is advised in writing of the desirability of seeking and is given a reasonable opportunity 
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to seek the advice of independent legal counsel on the transaction; and 
 
(3) the client gives informed consent, in a writing signed by the client, to the essential terms of the 
transaction and the lawyer's role in the transaction, including whether the lawyer is representing 
the client in the transaction. 

 
(b) Using Information to Disadvantage of Client. A lawyer shall not use information relating to 
representation of a client to the disadvantage of the client unless the client gives informed consent, 
except as permitted or required by these rules. 
 
(c) Gifts to Lawyer or Lawyer’s Family. A lawyer shall not solicit any substantial gift from a client, 
including a testamentary gift, or prepare on behalf of a client an instrument giving the lawyer or a 
person related to the lawyer any substantial gift unless the lawyer or other recipient of the gift is related 
to the client. For purposes of this subdivision, related persons include a spouse, child, grandchild, 
parent, grandparent, or other relative with whom the lawyer or the client maintains a close, familial 
relationship. 
 
(d) Acquiring Literary or Media Rights. Prior to the conclusion of representation of a client, a lawyer 
shall not make or negotiate an agreement giving the lawyer literary or media rights to a portrayal or 
account based in substantial part on information relating to the representation. 
 
(e) Financial Assistance to Client. A lawyer shall not provide financial assistance to a client in connection 
with pending or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of which may be 
contingent on the outcome of the matter; and 
 
(2) a lawyer representing an indigent client may pay court costs and expenses of litigation on behalf 
of the client. 

 
(f) Compensation by Third Party. A lawyer shall not accept compensation for representing a client from 
one other than the client unless: 

(1) the client gives informed consent; 
 
(2) there is no interference with the lawyer’s independence of professional judgment or with the 
client-lawyer relationship; and 
 
(3) information relating to representation of a client is protected as required by rule 4-1.6. 

 
(g) Settlement of Claims for Multiple Clients. A lawyer who represents 2 or more clients shall not 
participate in making an aggregate settlement of the claims of or against the clients, or in a criminal case 
an aggregated agreement as to guilty or nolo contendere pleas, unless each client gives informed 
consent, in a writing signed by the client. The lawyer's disclosure shall include the existence and nature 
of all the claims or pleas involved and of the participation of each person in the settlement. 
 
(h) Limiting Liability for Malpractice. A lawyer shall not make an agreement prospectively limiting the 
lawyer’s liability to a client for malpractice unless permitted by law and the client is independently 
represented in making the agreement. A lawyer shall not settle a claim for such liability with an 
unrepresented client or former client without first advising that person in writing that independent 
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representation is appropriate in connection therewith. 
 
(i) Acquiring Proprietary Interest in Cause of Action. A lawyer shall not acquire a proprietary interest in 
the cause of action or subject matter of litigation the lawyer is conducting for a client, except that the 
lawyer may: 

(1) acquire a lien granted by law to secure the lawyer’s fee or expenses; and 
 
(2) contract with a client for a reasonable contingent fee. 

 
(j) Representation of Insureds. When a lawyer undertakes the defense of an insured other than a 
governmental entity, at the expense of an insurance company, in regard to an action or claim for 
personal injury or for property damages, or for death or loss of services resulting from personal injuries 
based upon tortious conduct, including product liability claims, the Statement of Insured Client’s Rights 
shall be provided to the insured at the commencement of the representation. The lawyer shall sign the 
statement certifying the date on which the statement was provided to the insured. The lawyer shall 
keep a copy of the signed statement in the client’s file and shall retain a copy of the signed statement 
for 6 years after the representation is completed. The statement shall be available for inspection at 
reasonable times by the insured, or by the appropriate disciplinary agency. Nothing in the Statement of 
Insured Client’s Rights shall be deemed to augment or detract from any substantive or ethical duty of a 
lawyer or affect the extradisciplinary consequences of violating an existing substantive legal or ethical 
duty; nor shall any matter set forth in the Statement of Insured Client’s Rights give rise to an 
independent cause of action or create any presumption that an existing legal or ethical duty has been 
breached. 

STATEMENT OF INSURED CLIENT’S RIGHTS 
 
An insurance company has selected a lawyer to defend a lawsuit or claim against you. This Statement of 
Insured Client’s Rights is being given to you to assure that you are aware of your rights regarding your 
legal representation. This disclosure statement highlights many, but not all, of your rights when your 
legal representation is being provided by the insurance company. 
 
1. Your Lawyer. If you have questions concerning the selection of the lawyer by the insurance company, 
you should discuss the matter with the insurance company and the lawyer. As a client, you have the 
right to know about the lawyer’s education, training, and experience. If you ask, the lawyer should tell 
you specifically about the lawyer’s actual experience dealing with cases similar to yours and give you this 
information in writing, if you request it. Your lawyer is responsible for keeping you reasonably informed 
regarding the case and promptly complying with your reasonable requests for information. You are 
entitled to be informed of the final disposition of your case within a reasonable time.  
 
2. Fees and Costs. Usually the insurance company pays all of the fees and costs of defending the claim. If 
you are responsible for directly paying the lawyer for any fees or costs, your lawyer must promptly 
inform you of that. 
 
3. Directing the Lawyer. If your policy, like most insurance policies, provides for the insurance company 
to control the defense of the lawsuit, the lawyer will be taking instructions from the insurance company. 
Under such policies, the lawyer cannot act solely on your instructions, and at the same time, cannot act 
contrary to your interests. Your preferences should be communicated to the lawyer. 
 
4. Litigation Guidelines. Many insurance companies establish guidelines governing how lawyers are to 
proceed in defending a claim. Sometimes those guidelines affect the range of actions the lawyer can 
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take and may require authorization of the insurance company before certain actions are undertaken. 
You are entitled to know the guidelines affecting the extent and level of legal services being provided to 
you. Upon request, the lawyer or the insurance company should either explain the guidelines to you or 
provide you with a copy. If the lawyer is denied authorization to provide a service or undertake an action 
the lawyer believes necessary to your defense, you are entitled to be informed that the insurance 
company has declined authorization for the service or action. 
 
5. Confidentiality. Lawyers have a general duty to keep secret the confidential information a client 
provides, subject to limited exceptions. However, the lawyer chosen to represent you also may have a 
duty to share with the insurance company information relating to the defense or settlement of the 
claim. If the lawyer learns of information indicating that the insurance company is not obligated under 
the policy to cover the claim or provide a defense, the lawyer’s duty is to maintain that information in 
confidence. If the lawyer cannot do so, the lawyer may be required to withdraw from the representation 
without disclosing to the insurance company the nature of the conflict of interest which has arisen. 
Whenever a waiver of the lawyer-client confidentiality privilege is needed, your lawyer has a duty to 
consult with you and obtain your informed consent. Some insurance companies retain auditing 
companies to review the billings and files of the lawyers they hire to represent policyholders. If the 
lawyer believes a bill review or other action releases information in a manner that is contrary to your 
interests, the lawyer should advise you regarding the matter. 
 
6. Conflicts of Interest. Most insurance policies state that the insurance company will provide a lawyer to 
represent your interests as well as those of the insurance company. The lawyer is responsible for 
identifying conflicts of interest and advising you of them. If at any time you believe the lawyer provided 
by the insurance company cannot fairly represent you because of conflicts of interest between you and 
the company (such as whether there is insurance coverage for the claim against you), you should discuss 
this with the lawyer and explain why you believe there is a conflict. If an actual conflict of interest arises 
that cannot be resolved, the insurance company may be required to provide you with another lawyer. 
 
7. Settlement. Many policies state that the insurance company alone may make a final decision 
regarding settlement of a claim, but under some policies your agreement is required. If you want to 
object to or encourage a settlement within policy limits, you should discuss your concerns with your 
lawyer to learn your rights and possible consequences. No settlement of the case requiring you to pay 
money in excess of your policy limits can be reached without your agreement, following full disclosure. 
 
8. Your Risk. If you lose the case, there might be a judgment entered against you for more than the 
amount of your insurance, and you might have to pay it. Your lawyer has a duty to advise you about this 
risk and other reasonably foreseeable adverse results. 
 
9. Hiring Your Own Lawyer. The lawyer provided by the insurance company is representing you only to 
defend the lawsuit. If you desire to pursue a claim against the other side, or desire legal services not 
directly related to the defense of the lawsuit against you, you will need to make your own arrangements 
with this or another lawyer. You also may hire another lawyer, at your own expense, to monitor the 
defense being provided by the insurance company. If there is a reasonable risk that the claim made 
against you exceeds the amount of coverage under your policy, you should consider consulting another 
lawyer. 
 
10. Reporting Violations. If at any time you believe that your lawyer has acted in violation of your rights, 
you have the right to report the matter to The Florida Bar, the agency that oversees the practice and 
behavior of all lawyers in Florida. For information on how to reach The Florida Bar call (850) 561-5839 or 
you may access the Bar at www.FlaBar.org. 
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IF YOU HAVE ANY QUESTIONS ABOUT YOUR RIGHTS,  
PLEASE ASK FOR AN EXPLANATION. 

 
CERTIFICATE 

 
The undersigned hereby certifies that this Statement of Insured Client’s Rights has been provided to..... 
(name of insured/client(s)).....  
by ..... (mail/hand delivery)..... at .....(address of insured/client(s) to which mailed or delivered, on ..... 
(date)...... 

 
________________________________ 

[Signature of Attorney] 
 

________________________________ 
[Print/Type Name] 

 
Florida Bar No.: __________________ 

 
(k) Imputation of Conflicts. While lawyers are associated in a firm, a prohibition in the foregoing 
subdivisions (a) through (i) that applies to any one of them shall apply to all of them. 

Comment 
 
Business transactions between client and lawyer 
 
A lawyer's legal skill and training, together with the relationship of trust and confidence between lawyer 
and client, create the possibility of overreaching when the lawyer participates in a business, property, or 
financial transaction with a client. The requirements of subdivision (a) must be met even when the 
transaction is not closely related to the subject matter of the representation. The rule applies to lawyers 
engaged in the sale of goods or services related to the practice of law. See rule 4-5.7. It does not apply 
to ordinary fee arrangements between client and lawyer, which are governed by rule 4-1.5, although its 
requirements must be met when the lawyer accepts an interest in the client's business or other 
nonmonetary property as payment for all or part of a fee. In addition, the rule does not apply to 
standard commercial transactions between the lawyer and the client for products or services that the 
client generally markets to others, for example, banking or brokerage services, medical services, 
products manufactured or distributed by the client, and utilities services. In such transactions the lawyer 
has no advantage in dealing with the client, and the restrictions in subdivision (a) are unnecessary and 
impracticable. Likewise, subdivision (a) does not prohibit a lawyer from acquiring or asserting a lien 
granted by law to secure the lawyer’s fee or expenses. 
 
Subdivision (a)(1) requires that the transaction itself be fair to the client and that its essential terms be 
communicated to the client, in writing, in a manner that can be reasonably understood. Subdivision 
(a)(2) requires that the client also be advised, in writing, of the desirability of seeking the advice of 
independent legal counsel. It also requires that the client be given a reasonable opportunity to obtain 
such advice. Subdivision (a)(3) requires that the lawyer obtain the client's informed consent, in a writing 
signed by the client, both to the essential terms of the transaction and to the lawyer's role. When 
necessary, the lawyer should discuss both the material risks of the proposed transaction, including any 
risk presented by the lawyer's involvement, and the existence of reasonably available alternatives and 
should explain why the advice of independent legal counsel is desirable. See terminology (definition of 
informed consent). 
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The risk to a client is greatest when the client expects the lawyer to represent the client in the 
transaction itself or when the lawyer's financial interest otherwise poses a significant risk that the 
lawyer's representation of the client will be materially limited by the lawyer's financial interest in the 
transaction. Here the lawyer's role requires that the lawyer must comply, not only with the 
requirements of subdivision (a), but also with the requirements of rule 4-1.7. Under that rule, the lawyer 
must disclose the risks associated with the lawyer's dual role as both legal adviser and participant in the 
transaction, such as the risk that the lawyer will structure the transaction or give legal advice in a way 
that favors the lawyer's interests at the expense of the client. Moreover, the lawyer must obtain the 
client's informed consent. In some cases, the lawyer's interest may be such that rule 4-1.7 will preclude 
the lawyer from seeking the client's consent to the transaction. 
 
If the client is independently represented in the transaction, subdivision (a)(2) of this rule is inapplicable, 
and the subdivision (a)(1) requirement for full disclosure is satisfied either by a written disclosure by the 
lawyer involved in the transaction or by the client's independent counsel. The fact that the client was 
independently represented in the transaction is relevant in determining whether the agreement was fair 
and reasonable to the client as subdivision (a)(1) further requires. 
 
Gifts to lawyers 
 
A lawyer may accept a gift from a client, if the transaction meets general standards of fairness and if the 
lawyer does not prepare the instrument bestowing the gift. For example, a simple gift such as a present 
given at a holiday or as a token of appreciation is permitted. If a client offers the lawyer a more 
substantial gift, subdivision (c) does not prohibit the lawyer from accepting it, although such a gift may 
be voidable by the client under the doctrine of undue influence, which treats client gifts as 
presumptively fraudulent. In any event, due to concerns about overreaching and imposition on clients, a 
lawyer may not suggest that a substantial gift be made to the lawyer or for the lawyer's benefit, except 
where the lawyer is related to the client as set forth in subdivision (c). If effectuation of a substantial gift 
requires preparing a legal instrument such as a will or conveyance, however, the client should have the 
detached advice that another lawyer can provide and the lawyer should advise the client to seek advice 
of independent counsel. Subdivision (c) recognizes an exception where the client is related by blood or 
marriage to the donee or the gift is not substantial. 
 
This rule does not prohibit a lawyer from seeking to have the lawyer or a partner or associate of the 
lawyer named as personal representative of the client's estate or to another potentially lucrative 
fiduciary position. Nevertheless, such appointments will be subject to the general conflict of interest 
provision in rule 4-1.7 when there is a significant risk that the lawyer's interest in obtaining the 
appointment will materially limit the lawyer's independent professional judgment in advising the client 
concerning the choice of a personal representative or other fiduciary. In obtaining the client's informed 
consent to the conflict, the lawyer should advise the client concerning the nature and extent of the 
lawyer's financial interest in the appointment, as well as the availability of alternative candidates for the 
position. 
 
Literary rights 
 
An agreement by which a lawyer acquires literary or media rights concerning the conduct of the 
representation creates a conflict between the interests of the client and the personal interests of the 
lawyer. Measures suitable in the representation of the client may detract from the publication value of 
an account of the representation. Subdivision (d) does not prohibit a lawyer representing a client in a 
transaction concerning literary property from agreeing that the lawyer’s fee shall consist of a share in 
ownership in the property if the arrangement conforms to rule 4-1.5 and subdivision (a) and (i). 
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Financial assistance 

 

Lawyers may not subsidize lawsuits or administrative proceedings brought on behalf of their clients, 

including making or guaranteeing loans to their clients for living expenses, because to do so would 

encourage clients to pursue lawsuits that might not otherwise be brought and because such assistance 

gives lawyers too great a financial stake in the litigation. These dangers do not warrant a prohibition on 

a lawyer advancing a client court costs and litigation expenses, including the expenses of diagnostic 

medical examination used for litigation purposes and the reasonable costs of obtaining and presenting 

evidence, because these advances are virtually indistinguishable from contingent fees and help ensure 

access to the courts. Similarly, an exception allowing lawyers representing indigent clients to pay court 

costs and litigation expenses regardless of whether these funds will be repaid is warranted. 

 

Person paying for lawyer’s services 

 

Lawyers are frequently asked to represent a client under circumstances in which a third person will 

compensate the lawyer, in whole or in part. The third person might be a relative or friend, an indemnitor 

(such as a liability insurance company), or a co-client (such as a corporation sued along with one or more 

of its employees). Because third-party payers frequently have interests that differ from those of the 

client, including interests in minimizing the amount spent on the representation and in learning how the 

representation is progressing, lawyers are prohibited from accepting or continuing such representations 

unless the lawyer determines that there will be no interference with the lawyer's independent 

professional judgment and there is informed consent from the client. See also rule 4-5.4(d) (prohibiting 

interference with a lawyer's professional judgment by one who recommends, employs or pays the 

lawyer to render legal services for another). 

 

Sometimes, it will be sufficient for the lawyer to obtain the client's informed consent regarding the fact 

of the payment and the identity of the third-party payer. If, however, the fee arrangement creates a 

conflict of interest for the lawyer, then the lawyer must comply with rule 4-1.7. The lawyer must also 

conform to the requirements of rule 4-1.6 concerning confidentiality. Under rule 4-1.7(a), a conflict of 

interest exists if there is significant risk that the lawyer's representation of the client will be materially 

limited by the lawyer's own interest in the fee arrangement or by the lawyer's responsibilities to the 

third-party payer (for example, when the third-party payer is a co-client). Under rule 4-1.7(b), the lawyer 

may accept or continue the representation with the informed consent of each affected client, unless the 

conflict is nonconsentable under that subdivision. Under rule 4-1.7(b), the informed consent must be 

confirmed in writing or clearly stated on the record at a hearing. 

 

Aggregate settlements 

 

Differences in willingness to make or accept an offer of settlement are among the risks of common 

representation of multiple clients by a single lawyer. Under rule 4-1.7, this is one of the risks that should 

be discussed before undertaking the representation, as part of the process of obtaining the clients' 

informed consent. In addition, rule 4-1.2(a) protects each client's right to have the final say in deciding 

whether to accept or reject an offer of settlement and in deciding whether to enter a guilty or nolo 
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contendere plea in a criminal case. The rule stated in this subdivision is a corollary of both these rules 

and provides that, before any settlement offer or plea bargain is made or accepted on behalf of multiple 

clients, the lawyer must inform each of them about all the material terms of the settlement, including 

what the other clients will receive or pay if the settlement or plea offer is accepted. See also 

terminology (definition of informed consent). Lawyers representing a class of plaintiffs or defendants, or 

those proceeding derivatively, must comply with applicable rules regulating notification of class 

members and other procedural requirements designed to ensure adequate protection of the entire 

class. 

 

Acquisition of interest in litigation 

 

Subdivision (i) states the traditional general rule that lawyers are prohibited from acquiring a proprietary 

interest in litigation. This general rule, which has its basis in common law champerty and maintenance, 

is subject to specific exceptions developed in decisional law and continued in these rules, such as the 

exception for reasonable contingent fees set forth in rule 4-1.5 and the exception for certain advances 

of the costs of litigation set forth in subdivision (e). 

 

This rule is not intended to apply to customary qualification and limitations in legal opinions and 

memoranda. 

 

Representation of insureds 

 

As with any representation of a client when another person or client is paying for the representation, 

the representation of an insured client at the request of the insurer creates a special need for the lawyer 

to be cognizant of the potential for ethical risks. The nature of the relationship between a lawyer and a 

client can lead to the insured or the insurer having expectations inconsistent with the duty of the lawyer 

to maintain confidences, avoid conflicts of interest, and otherwise comply with professional standards. 

When a lawyer undertakes the representation of an insured client at the expense of the insurer, the 

lawyer should ascertain whether the lawyer will be representing both the insured and the insurer, or 

only the insured. Communication with both the insured and the insurer promotes their mutual 

understanding of the role of the lawyer in the particular representation. The Statement of Insured 

Client’s Rights has been developed to facilitate the lawyer’s performance of ethical responsibilities. The 

highly variable nature of insurance and the responsiveness of the insurance industry in developing new 

types of coverages for risks arising in the dynamic American economy render it impractical to establish a 

statement of rights applicable to all forms of insurance. The Statement of Insured Client’s Rights is 

intended to apply to personal injury and property damage tort cases. It is not intended to apply to 

workers’ compensation cases. Even in that relatively narrow area of insurance coverage, there is 

variability among policies. For that reason, the statement is necessarily broad. It is the responsibility of 

the lawyer to explain the statement to the insured. In particular cases, the lawyer may need to provide 

additional information to the insured. 

 

Because the purpose of the statement is to assist laypersons in understanding their basic rights as 

clients, it is necessarily abbreviated. Although brevity promotes the purpose for which the statement 
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was developed, it also necessitates incompleteness. For these reasons, it is specifically provided that the 

statement shall not serve to establish any legal rights or duties, nor create any presumption that an 

existing legal or ethical duty has been breached. As a result, the statement and its contents should not 

be invoked by opposing parties as grounds for disqualification of a lawyer or for procedural purposes. 

The purpose of the statement would be subverted if it could be used in such a manner. 

 

The statement is to be signed by the lawyer to establish that it was timely provided to the insured, but 

the insured client is not required to sign it. It is in the best interests of the lawyer to have the insured 

client sign the statement to avoid future questions, but it is considered impractical to require the lawyer 

to obtain the insured client’s signature in all instances. 

 

Establishment of the statement and the duty to provide it to an insured in tort cases involving personal 

injury or property damage should not be construed as lessening the duty of the lawyer to inform clients 

of their rights in other circumstances. When other types of insurance are involved, when there are other 

third-party payors of fees, or when multiple clients are represented, similar needs for fully informing 

clients exist, as recognized in rules 4-1.7(c) and 4-1.8(f). 

 

Imputation of prohibitions 

 

Under subdivision (k), a prohibition on conduct by an individual lawyer in subdivisions (a) through (i) also 

applies to all lawyers associated in a firm with the personally prohibited lawyer. For example, 1 lawyer in 

a firm may not enter into a business transaction with a client of another member of the firm without 

complying with subdivision (a), even if the first lawyer is not personally involved in the representation of 

the client. 

[Revised: 02/01/2010] 
  

22



RULE 4-1.9 CONFLICT OF INTEREST; FORMER CLIENT 
 
A lawyer who has formerly represented a client in a matter must not afterwards: 
 
(a) represent another person in the same or a substantially related matter in which that person’s 
interests are materially adverse to the interests of the former client unless the former client gives 
informed consent; 
 
(b) use information relating to the representation to the disadvantage of the former client except as 
these rules would permit or require with respect to a client or when the information has become 
generally known; or 
 
(c) reveal information relating to the representation except as these rules would permit or require with 
respect to a client. 

Comment 
 
After termination of a client-lawyer relationship, a lawyer may not represent another client except in 
conformity with this rule. The principles in rule 4-1.7 determine whether the interests of the present 
and former client are adverse. Thus, a lawyer could not properly seek to rescind on behalf of a new 
client a contract drafted on behalf of the former client. So also a lawyer who has prosecuted an accused 
person could not properly represent the accused in a subsequent civil action against the government 
concerning the same transaction. 
 
The scope of a "matter" for purposes of rule 4-1.9(a) may depend on the facts of a particular situation or 
transaction. The lawyer’s involvement in a matter can also be a question of degree. When a lawyer has 
been directly involved in a specific transaction, subsequent representation of other clients with 
materially adverse interests clearly is prohibited. On the other hand, a lawyer who recurrently handled a 
type of problem for a former client is not precluded from later representing another client in a wholly 
distinct problem of that type even though the subsequent representation involves a position adverse to 
the prior client. Similar considerations can apply to the reassignment of military lawyers between 
defense and prosecution functions within the same military jurisdiction. The underlying question is 
whether the lawyer was so involved in the matter that the subsequent representation can be justly 
regarded as a changing of sides in the matter in question. 
 
Matters are "substantially related" for purposes of this rule if they involve the same transaction or legal 
dispute, or if the current matter would involve the lawyer attacking work that the lawyer performed for 
the former client. For example, a lawyer who has previously represented a client in securing 
environmental permits to build a shopping center would be precluded from representing neighbors 
seeking to oppose rezoning of the property on the basis of environmental considerations; however, the 
lawyer would not be precluded, on the grounds of substantial relationship, from defending a tenant of 
the completed shopping center in resisting eviction for nonpayment of rent. 
 
Lawyers owe confidentiality obligations to former clients, and thus information acquired by the lawyer 
in the course of representing a client may not subsequently be used by the lawyer to the disadvantage 
of the client without the former client's consent. However, the fact that a lawyer has once served a 
client does not preclude the lawyer from using generally known information about that client when later 
representing another client. Information that has been widely disseminated by the media to the public, 
or that typically would be obtained by any reasonably prudent lawyer who had never represented the 
former client, should be considered generally known and ordinarily will not be disqualifying. The 
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essential question is whether, but for having represented the former client, the lawyer would know or 
discover the information. 
 
Information acquired in a prior representation may have been rendered obsolete by the passage of 
time. In the case of an organizational client, general knowledge of the client's policies and practices 
ordinarily will not preclude a subsequent representation; on the other hand, knowledge of specific facts 
gained in a prior representation that are relevant to the matter in question ordinarily will preclude such 
a representation. A former client is not required to reveal the confidential information learned by the 
lawyer in order to establish a substantial risk that the lawyer has confidential information to use in the 
subsequent matter. A conclusion about the possession of such information may be based on the nature 
of the services the lawyer provided the former client and information that would in ordinary practice be 
learned by a lawyer providing such services. 
 
The provisions of this rule are for the protection of clients and can be waived if the former client gives 
informed consent. See terminology. 
 
With regard to an opposing party’s raising a question of conflict of interest, see comment to rule 4-1.7. 
With regard to disqualification of a firm with which a lawyer is associated, see rule 4-1.10. 

[Revised: 06/01/2014] 

RULE 4-1.10 IMPUTATION OF CONFLICTS OF INTEREST; GENERAL RULE 
 
 
(a) Imputed Disqualification of All Lawyers in Firm. While lawyers are associated in a firm, none of 
them may knowingly represent a client when any 1 of them practicing alone would be prohibited from 
doing so by rule 4-1.7 or 4-1.9 except as provided elsewhere in this rule, or unless the prohibition is 
based on a personal interest of the prohibited lawyer and does not present a significant risk of 
materially limiting the representation of the client by the remaining lawyers in the firm. 
 
(b) Former Clients of Newly Associated Lawyer. When a lawyer becomes associated with a firm, the 
firm may not knowingly represent a person in the same or a substantially related matter in which that 
lawyer, or a firm with which the lawyer was associated, had previously represented a client whose 
interests are materially adverse to that person and about whom the lawyer had acquired information 
protected by rules 4-1.6 and 4-1.9(b) and (c) that is material to the matter. 
 
(c) Representing Interests Adverse to Clients of Formerly Associated Lawyer. When a lawyer has 
terminated an association with a firm, the firm is not prohibited from thereafter representing a person 
with interests materially adverse to those of a client represented by the formerly associated lawyer 
unless: 

(1) the matter is the same or substantially related to that in which the formerly associated lawyer 
represented the client; and 

(2) any lawyer remaining in the firm has information protected by rules 4-1.6 and 4-1.9(b) and (c) 
that is material to the matter. 

 
(d) Waiver of Conflict. A disqualification prescribed by this rule may be waived by the affected client 
under the conditions stated in rule 4-1.7. 
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(e) Government Lawyers. The disqualification of lawyers associated in a firm with former or current 
government lawyers is governed by rule 4-1.11. 
 

Comment 
 
Definition of "firm" 
 
With respect to the law department of an organization, there is ordinarily no question that the members 
of the department constitute a firm within the meaning of the Rules of Professional Conduct. However, 
there can be uncertainty as to the identity of the client. For example, it may not be clear whether the 
law department of a corporation represents a subsidiary or an affiliated corporation, as well as the 
corporation by which the members of the department are directly employed. A similar question can 
arise concerning an unincorporated association and its local affiliates. 
 
Similar questions can also arise with respect to lawyers in legal aid. Lawyers employed in the same unit 
of a legal service organization constitute a firm, but not necessarily those employed in separate units. As 
in the case of independent practitioners, whether the lawyers should be treated as associated with each 
other can depend on the particular rule that is involved and on the specific facts of the situation. 
 
Where a lawyer has joined a private firm after having represented the government, the situation is 
governed by rule 4-1.11(a) and (b); where a lawyer represents the government after having served 
private clients, the situation is governed by rule 4-1.11(c)(1). The individual lawyer involved is bound by 
the rules generally, including rules 4-1.6, 4-1.7, and 4-1.9. 
 
Different provisions are thus made for movement of a lawyer from 1 private firm to another and for 
movement of a lawyer between a private firm and the government. The government is entitled to 
protection of its client confidences and, therefore, to the protections provided in rules 4-1.6, 4-1.9, and 
4-1.11. However, if the more extensive disqualification in rule 4-1.10 were applied to former 
government lawyers, the potential effect on the government would be unduly burdensome. The 
government deals with all private citizens and organizations and thus has a much wider circle of adverse 
legal interests than does any private law firm. In these circumstances, the government's recruitment of 
lawyers would be seriously impaired if rule 4-1.10 were applied to the government. On balance, 
therefore, the government is better served in the long run by the protections stated in rule 4-1.11. 
 
Principles of imputed disqualification 
 
The rule of imputed disqualification stated in subdivision (a) gives effect to the principle of loyalty to the 
client as it applies to lawyers who practice in a law firm. Such situations can be considered from the 
premise that a firm of lawyers is essentially 1 lawyer for purposes of the rules governing loyalty to the 
client or from the premise that each lawyer is vicariously bound by the obligation of loyalty owed by 
each lawyer with whom the lawyer is associated. Subdivision (a) operates only among the lawyers 
currently associated in a firm. When a lawyer moves from 1 firm to another the situation is governed by 
subdivisions (b) and (c). 
 
The rule in subdivision (a) does not prohibit representation where neither questions of client loyalty nor 
protection of confidential information are presented. Where 1 lawyer in a firm could not effectively 
represent a given client because of strong political beliefs, for example, but that lawyer will do no work 
on the case and the personal beliefs of the lawyer will not materially limit the representation by others 
in the firm, the firm should not be disqualified. On the other hand, if an opposing party in a case were 
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owned by a lawyer in the law firm, and others in the firm would be materially limited in pursuing the 
matter because of loyalty to that lawyer, the personal disqualification of the lawyer would be imputed 
to all others in the firm. 
 
The rule in subdivision (a) also does not prohibit representation by others in the law firm where the 
person prohibited from involvement in a matter is a nonlawyer, such as a paralegal or legal secretary. 
Such persons, however, ordinarily must be screened from any personal participation in the matter to 
avoid communication to others in the firm of confidential information that both the nonlawyers and the 
firm have a legal duty to protect. See terminology and rule 4-5.3. 
 
Lawyers moving between firms 
 
When lawyers have been associated in a firm but then end their association, however, the problem is 
more complicated. The fiction that the law firm is the same as a single lawyer is no longer wholly 
realistic. There are several competing considerations. First, the client previously represented must be 
reasonably assured that the principle of loyalty to the client is not compromised. Second, the rule of 
disqualification should not be so broadly cast as to preclude other persons from having reasonable 
choice of legal counsel. Third, the rule of disqualification should not unreasonably hamper lawyers from 
forming new associations and taking on new clients after having left a previous association. In this 
connection, it should be recognized that today many lawyers practice in firms, that many to some 
degree limit their practice to 1 field or another, and that many move from 1 association to another 
several times in their careers. If the concept of imputed disqualification were defined with unqualified 
rigor, the result would be radical curtailment of the opportunity of lawyers to move from 1 practice 
setting to another and of the opportunity of clients to change counsel. 
 
Reconciliation of these competing principles in the past has been attempted under 2 rubrics. One 
approach has been to seek per se rules of disqualification. For example, it has been held that a partner 
in a law firm is conclusively presumed to have access to all confidences concerning all clients of the firm. 
Under this analysis, if a lawyer has been a partner in one law firm and then becomes a partner in 
another law firm, there is a presumption that all confidences known by a partner in the first firm are 
known to all partners in the second firm. This presumption might properly be applied in some 
circumstances, especially where the client has been extensively represented, but may be unrealistic 
where the client was represented only for limited purposes. Furthermore, such a rigid rule exaggerates 
the difference between a partner and an associate in modern law firms. 
 
The other rubric formerly used for dealing with vicarious disqualification is the appearance of 
impropriety and was proscribed in former Canon 9 of the Code of Professional Responsibility. This rubric 
has a two-fold problem. First, the appearance of impropriety can be taken to include any new client-
lawyer relationship that might make a former client feel anxious. If that meaning were adopted, 
disqualification would become little more than a question of subjective judgment by the former client. 
Second, since "impropriety" is undefined, the term "appearance of impropriety" is question-begging. It 
therefore has to be recognized that the problem of imputed disqualification cannot be properly resolved 
either by simple analogy to a lawyer practicing alone or by the very general concept of appearance of 
impropriety. 
 
A rule based on a functional analysis is more appropriate for determining the question of vicarious 
disqualification. Two functions are involved: preserving confidentiality and avoiding positions adverse to 
a client. 
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Confidentiality 
 
Preserving confidentiality is a question of access to information. Access to information, in turn, is 
essentially a question of fact in particular circumstances, aided by inferences, deductions, or working 
presumptions that reasonably may be made about the way in which lawyers work together. A lawyer 
may have general access to files of all clients of a law firm and may regularly participate in discussions of 
their affairs; it should be inferred that such a lawyer in fact is privy to all information about all the firm's 
clients. In contrast, another lawyer may have access to the files of only a limited number of clients and 
participate in discussion of the affairs of no other clients; in the absence of information to the contrary, 
it should be inferred that such a lawyer in fact is privy to information about the clients actually served 
but not information about other clients. 
 
Application of subdivisions (b) and (c) depends on a situation's particular facts. In any such inquiry, the 
burden of proof should rest upon the firm whose disqualification is sought. 
 
Subdivisions (b) and (c) operate to disqualify the firm only when the lawyer involved has actual 
knowledge of relevant information protected by rules 4-1.6 and 4-1.9(b) and (c). Thus, if a lawyer while 
with 1 firm acquired no knowledge or information relating to a particular client of the firm and that 
lawyer later joined another firm, neither the lawyer individually nor the second firm is disqualified from 
representing another client in the same or a related matter even though the interests of the 2 clients 
conflict. 
 
Independent of the question of disqualification of a firm, a lawyer changing professional association has 
a continuing duty to preserve confidentiality of information about a client formerly represented. See 
rules 4-1.6 and 4-1.9. 
 
Adverse positions 
 
The second aspect of loyalty to client is the lawyer's obligation to decline subsequent representations 
involving positions adverse to a former client arising in substantially related matters. This obligation 
requires abstention from adverse representation by the individual lawyer involved, but does not 
properly entail abstention of other lawyers through imputed disqualification. Hence, this aspect of the 
problem is governed by rule 4-1.9(a). Thus, if a lawyer left 1 firm for another, the new affiliation would 
not preclude the firms involved from continuing to represent clients with adverse interests in the same 
or related matters so long as the conditions of rule 4-1.10(b) and (c) concerning confidentiality have 
been met. 
 
Rule 4-1.10(d) removes imputation with the informed consent of the affected client or former client 
under the conditions stated in rule 4-1.7. The conditions stated in rule 4-1.7 require the lawyer to 
determine that the representation is not prohibited by rule 4-1.7(b) and that each affected client or 
former client has given informed consent to the representation, confirmed in writing or clearly stated on 
the record. In some cases, the risk may be so severe that the conflict may not be cured by client 
consent. For a definition of informed consent, see terminology. 
 
Where a lawyer is prohibited from engaging in certain transactions under rule 4-1.8, subdivision (k) of 
that rule, and not this rule, determines whether that prohibition also applies to other lawyers associated 
in a firm with the personally prohibited lawyer. 
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[Revised: 06/01/2014] 

RULE 4-1.13 ORGANIZATION AS CLIENT 
 
(a) Representation of Organization. A lawyer employed or retained by an organization represents the 
organization acting through its duly authorized constituents. 
 
(b) Violations by Officers or Employees of Organization. If a lawyer for an organization knows that an 
officer, employee, or other person associated with the organization is engaged in action, intends to act, 
or refuses to act in a matter related to the representation that is a violation of a legal obligation to the 
organization or a violation of law that reasonably might be imputed to the organization and is likely to 
result in substantial injury to the organization, the lawyer shall proceed as is reasonably necessary in the 
best interest of the organization. In determining how to proceed, the lawyer shall give due consideration 
to the seriousness of the violation and its consequences, the scope and nature of the lawyer's 
representation, the responsibility in the organization and the apparent motivation of the person 
involved, the policies of the organization concerning such matters, and any other relevant 
considerations. Any measures taken shall be designed to minimize disruption of the organization and 
the risk of revealing information relating to the representation to persons outside the organization. Such 
measures may include among others: 

(1) asking reconsideration of the matter; 

(2) advising that a separate legal opinion on the matter be sought for presentation to appropriate 
authority in the organization; and  

(3) referring the matter to higher authority in the organization, including, if warranted by the 
seriousness of the matter, referral to the highest authority that can act in behalf of the organization 
as determined by applicable law. 

 
(c) Resignation as Counsel for Organization. If, despite the lawyer's efforts in accordance with 
subdivision (b), the highest authority that can act on behalf of the organization insists upon action, or a 
refusal to act, that is clearly a violation of law and is likely to result in substantial injury to the 
organization, the lawyer may resign in accordance with rule 4-1.16. 
 
(d) Identification of Client. In dealing with an organization's directors, officers, employees, members, 
shareholders, or other constituents, a lawyer shall explain the identity of the client when the lawyer 
knows or reasonably should know that the organization's interests are adverse to those of the 
constituents with whom the lawyer is dealing. 
 
(e) Representing Directors, Officers, Employees, Members, Shareholders, or Other Constituents of 
Organization. A lawyer representing an organization may also represent any of its directors, officers, 
employees, members, shareholders, or other constituents, subject to the provisions of rule 4-1.7. If the 
organization's consent to the dual representation is required by rule 4-1.7, the consent shall be given by 
an appropriate official of the organization other than the individual who is to be represented, or by the 
shareholders. 

Comment 
 
The entity as the client 
 
An organizational client is a legal entity, but it cannot act except through its officers, directors, 
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employees, shareholders, and other constituents. Officers, directors, employees, and shareholders are 
the constituents of the corporate organizational client. The duties defined in this comment apply equally 
to unincorporated associations. "Other constituents" as used in this comment means the positions 
equivalent to officers, directors, employees, and shareholders held by persons acting for organizational 
clients that are not corporations. 
 
When 1 of the constituents of an organizational client communicates with the organization's lawyer in 
that person's organizational capacity, the communication is protected by rule 4-1.6. Thus, by way of 
example, if an organizational client requests its lawyer to investigate allegations of wrongdoing, 
interviews made in the course of that investigation between the lawyer and the client's employees or 
other constituents are covered by rule 4-1.6. This does not mean, however, that constituents of an 
organizational client are the clients of the lawyer. The lawyer may not disclose to such constituents 
information relating to the representation except for disclosures explicitly or impliedly authorized by the 
organizational client in order to carry out the representation or as otherwise permitted by rule 4-1.6. 
 
When constituents of the organization make decisions for it, the decisions ordinarily must be accepted 
by the lawyer even if their utility or prudence is doubtful. Decisions concerning policy and operations, 
including ones entailing serious risk, are not as such in the lawyer's province. However, different 
considerations arise when the lawyer knows that the organization may be substantially injured by action 
of a constituent that is in violation of law. In such a circumstance, it may be reasonably necessary for the 
lawyer to ask the constituent to reconsider the matter. If that fails, or if the matter is of sufficient 
seriousness and importance to the organization, it may be reasonably necessary for the lawyer to take 
steps to have the matter reviewed by a higher authority in the organization. Clear justification should 
exist for seeking review over the head of the constituent normally responsible for it. The stated policy of 
the organization may define circumstances and prescribe channels for such review, and a lawyer should 
encourage the formulation of such a policy. Even in the absence of organization policy, however, the 
lawyer may have an obligation to refer a matter to higher authority, depending on the seriousness of 
the matter and whether the constituent in question has apparent motives to act at variance with the 
organization's interest. Review by the chief executive officer or by the board of directors may be 
required when the matter is of importance commensurate with their authority. At some point it may be 
useful or essential to obtain an independent legal opinion. 
 
The organization's highest authority to whom a matter may be referred ordinarily will be the board of 
directors or similar governing body. However, applicable law may prescribe that under certain 
conditions highest authority reposes elsewhere; for example, in the independent directors of a 
corporation. 
 
Relation to other rules 
 
The authority and responsibility provided in this rule are concurrent with the authority and 
responsibility provided in other rules. In particular, this rule does not limit or expand the lawyer's 
responsibility under rule 4-1.6, 4-1.8, 4-1.16, 4-3.3, or 4-4.1. If the lawyer's services are being used by an 
organization to further a crime or fraud by the organization, rule 4-1.2(d) can be applicable. 
 
Government agency 
 
The duty defined in this rule applies to governmental organizations. However, when the client is a 
governmental organization, a different balance may be appropriate between maintaining confidentiality 
and assuring that the wrongful official act is prevented or rectified, for public business is involved. In 
addition, duties of lawyers employed by the government or lawyers in military service may be defined 
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by statutes and regulation. Defining precisely the identity of the client and prescribing the resulting 
obligations of such lawyers may be more difficult in the government context and is a matter beyond the 
scope of these rules. Although in some circumstances the client may be a specific agency, it may also be 
a branch of the government, such as the executive branch, or the government as a whole. For example, 
if the action or failure to act involves the head of a bureau, either the department of which the bureau is 
a part or the relevant branch of government may be the client for purposes of this rule. Moreover, in a 
matter involving the conduct of government officials, a government lawyer may have authority under 
applicable law to question such conduct more extensively than that of a lawyer for a private 
organization in similar circumstances. This rule does not limit that authority. 
 
Clarifying the lawyer's role 
 
There are times when the organization's interest may be or becomes adverse to those of 1 or more of its 
constituents. In such circumstances the lawyer should advise any constituent whose interest the lawyer 
finds adverse to that of the organization of the conflict or potential conflict of interest that the lawyer 
cannot represent such constituent and that such person may wish to obtain independent 
representation. Care must be taken to assure that the constituent understands that, when there is such 
adversity of interest, the lawyer for the organization cannot provide legal representation for that 
constituent and that discussions between the lawyer for the organization and the constituent may not 
be privileged. 
 
Whether such a warning should be given by the lawyer for the organization to any constituent may turn 
on the facts of each case. 
 
Dual representation 
 
Subdivision (e) recognizes that a lawyer for an organization may also represent a principal officer or 
major shareholder. 
 
Derivative actions 
 
Under generally prevailing law, the shareholders or members of a corporation may bring suit to compel 
the directors to perform their legal obligations in the supervision of the organization. Members of 
unincorporated associations have essentially the same right. Such an action may be brought nominally 
by the organization, but usually is, in fact, a legal controversy over management of the organization. 
 
The question can arise whether counsel for the organization may defend such an action. The proposition 
that the organization is the lawyer's client does not alone resolve the issue. Most derivative actions are a 
normal incident of an organization's affairs, to be defended by the organization's lawyer like any other 
suit. However, if the claim involves serious charges of wrongdoing by those in control of the 
organization, a conflict may arise between the lawyer's duty to the organization and the lawyer's 
relationship with the board. In those circumstances, rule 4-1.7 governs who should represent the 
directors and the organization. 
 
Representing related organizations 
 
Consistent with the principle expressed in subdivision (a) of this rule, a lawyer or law firm who 
represents or has represented a corporation (or other organization) ordinarily is not presumed to also 
represent, solely by virtue of representing or having represented the client, an organization (such as a 
corporate parent or subsidiary) that is affiliated with the client. There are exceptions to this general 
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proposition, such as, for example, when an affiliate actually is the alter ego of the organizational client 
or when the client has revealed confidential information to an attorney with the reasonable expectation 
that the information would not be used adversely to the client's affiliate(s). Absent such an exception, 
an attorney or law firm is not ethically precluded from undertaking representations adverse to affiliates 
of an existing or former client.  

[Revised: 05/22/2006] 

RULE 4-6.3 MEMBERSHIP IN LEGAL SERVICES ORGANIZATION 
 
A lawyer may serve as a director, officer, or member of a legal services organization, apart from the law 
firm in which the lawyer practices, notwithstanding that the organization serves persons having 
interests adverse to the client of the lawyer. The lawyer shall not knowingly participate in a decision or 
action of the organization: 
 
(a) if participating in the decision would be incompatible with the lawyer's obligations to a client under 
rule 4-1.7; or 
 
(b) where the decision could have a material adverse effect on the representation of a client of the 
organization whose interests are adverse to a client of the lawyer. 

Comment 
 
Lawyers should be encouraged to support and participate in legal service organizations. A lawyer who is 
an officer or a member of such an organization does not thereby have a client-lawyer relationship with 
persons served by the organization. However, there is potential conflict between the interests of such 
persons and the interests of the lawyer's clients. If the possibility of such conflict disqualified a lawyer 
from serving on the board of a legal services organization, the profession's involvement in such 
organizations would be severely curtailed. 
 
It may be necessary in appropriate cases to reassure a client of the organization that the representation 
will not be affected by conflicting loyalties of a member of the board. Established, written policies in this 
respect can enhance the credibility of such assurances. 
 

[Revised: 01/01/1993] 
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The Dirty Dozen: Twelve Documents Every Attorney Should 
Review Before Serving on the Board of a Tax-exempt 
Organization  

by Adam Scott Goldberg 
 
Page 45 
 
You sit on the board of directors for a tax-exempt organization that provides a community theater to the 

neighborhood. The theater has been around for three decades, and you have been a board member for the last five 

years. The board meets three times a year. The most recent board meeting was pretty typical: After approval of the 

prior meeting’s minutes, the chief executive officer presented his report, and the treasurer presented the financial 

report. Listening to the presentation of the financial report is rarely the high point of a board meeting. It is not 

uncommon to see people checking their iPhones or reviewing other handouts while secretly hoping that the financial 

report will end soon. Imagine your surprise a month later when you are served with a complaint for financial 

mismanagement of the theater seeking to hold you personally liable for allowing the treasurer to take off with 

$1,000,000 in assets. The immediate response is normally, “the audited financial statements did not reflect a 

problem.” 
 
As a board member, you are responsible for monitoring the reports to avoid a situation like this from occurring. A 

proper reading of the organization’s bylaws would have made you aware that a finance committee and a separate 

audit committee must exist, and that each of those committees must meet quarterly. Unfortunately for you, neither 

the finance committee nor the audit committee was staffed, and neither had met for the last 10 years. How unlikely 

is this scenario? Fortunately, such lawsuits are rare,1 and very few cases have occurred in Florida. Almost all of the 

published case law from Florida deals with homeowner or condominium associations,2 which are a type of tax-

exempt organization.3  
 
Most tax-exempt organizations are governed by a board of directors that is empowered to carry out the exempt 

purpose of the organization. The board is the policymaker for the entity and is ultimately responsible for the 

operations and activities of the organization. Any CEO of a tax-exempt organization will tell you that he or she is 

always looking for attorneys to serve on the board of his or her organization. Attorneys often agree to serve on these 

boards without considering the responsibilities and consequences of such service.  
 
The federal government, through the Internal Revenue Service, and the state of Florida, through the Florida 

Department of Agriculture and Consumer Services (FDAC), along with the Florida attorney general, provide much 

regulatory supervision of tax-exempt organizations.  
 
F.S. §617.0830 states that a director of a Florida not-for-profit corporation is not liable if he or she acted, or failed to 

act, provided his or her duties were performed in good faith and in the best interest of the entity, using the level of 

care an ordinary person in a similar position would exercise in similar circumstances. This statute shields board 

members against liability, except for those cases involving self-dealing or bad faith.  
 
F.S. §617.0834 grants immunity from civil liability to board members and officers who serve without compensation 

on a Florida not-for-profit organization that is organized under I.R.C. §§501(c)(3) through 501(c)(6).  
 
Pursuant to F.S. §607.0850, most tax-exempt organizations, other than condominium associations, cooperative 

associations, homeowners’ associations, and timeshare management groups, are permitted to indemnify any person 

who is serving as a director. Under F.S. §607.0850, an organization has the power to indemnify any person who was 

a director against liability incurred in connection with any proceeding,4 provided the person acted in good faith and 
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in a manner he or she reasonably believed to be in the best interests of the organization, and provided the person had 

no reasonable cause to believe his or her conduct was unlawful or criminal.5 If this protection is afforded through 

insurance, the type of insurance is often called a directors & officers (D&O) insurance policy.6 If an organization 

has D&O insurance, be sure to inquire as to the policy limits and coverage to ensure that you, as a board member, 

are covered.  
 
Some of the larger private foundations, hospitals, and other charities may indemnify directors without the benefit of 

a D&O insurance policy. This assumes that the entity has sufficient assets to self-insure. An individual with deep 

pockets should be wary of serving on the board of an organization that chooses to self-insure. D&O insurance 

policies offer varying degrees of protection, depending upon how much coverage the organization can afford. Most 

policies will pay either directly to the directors or to the organization itself. Many D&O policies do not include 

reimbursement of legal fees, and almost all such policies exclude from coverage any liability for acts of self-dealing, 

unauthorized payments, defamation, pension law violations, and fraud.  
 
Before agreeing to serve on a board of directors, an attorney should request and review the following documents:  
 
1) Articles of Incorporation — These are the documents that created the organization. Be sure to check if an articles 

of amendment is filed, which indicates a change was made after incorporation. Common changes would be a name 

change or a change in distribution of assets upon termination. Alternatively, look for a trust agreement or, if the 

entity was formed as a limited liability company, an articles of organization. In many jurisdictions, a limited liability 

company (but only those treated as a corporation for federal tax purposes), a trust, or a trust created by will can 

create a tax-exempt organization.7 The organizing document can be filed in any state. These documents will let you 

know the corporate name, which could be very different from the name the general public sees. As an example in 

Florida, the American Lung Association in Florida is incorporated under the name American Lung Association of 

the Southeast, Inc. The articles of incorporation must contain certain information as described by Florida law.8 The 

articles will establish the initial board of directors and may contain the procedure for electing or appointing new 

board members and states, perhaps very generically, the purpose of the organization. For a tax-exempt organization, 

the articles must also contain the procedure to follow for disposing of corporate assets upon the dissolution of the 

organization. Articles created under Florida law tend to be short and sweet because they are not easy to amend, and 

there is a cost associated to filing amendments. The Florida Division of Corporations charges a fee for the filing of 

articles of amendment (currently $35).9  
 
2) Bylaws — These are the rules adopted to regulate and manage the affairs of the tax-exempt organization.10 The 

bylaws are normally adopted by the board and should be reviewed at least once every three years. The bylaws may 

contain any provision that does not conflict with the articles and may not contain anything that would violate local, 

state, or federal law. If it is not contained in the articles, the bylaws may also establish how directors are qualified, 

elected, and removed and the length of term. Terms for members of the board may be staggered. The purpose of 

staggered directors is to provide for continuity of the board.11 Within the bylaws, you should take note of the 

quorum requirements, the meeting notice requirements, and whether meetings can be conducted by telephone or 

online. You should also check to see whether the organization focuses attention on lobbying. Most tax-exempt 

organizations are prohibited or severely restricted from conducting lobbying activities.12  
 
3) IRS Form 990 for the Last Completed Fiscal Year — Form 990 is an informational income tax return that must be 

filed with the IRS on annual basis by most tax-exempt organizations. Versions of this form include 990-EZ, 990-PF, 

990-T, and 990-N (also commonly known as “the e-postcard,” which can only be filed electronically). The form is 

due by the 15th day of the fifth month after the close of the organization’s tax year (also commonly known as the 

fiscal year).13 The amount of income and type of exempt organization determines which form is appropriate. This 

form must be filed annually. Many tax-exempt organizations use a tax year for their accounting period as opposed to 

a calendar year. This means that the organization uses a 12-month tax period that does not start on January 1 and end 

on December 31. In Florida, tax-exempt organizations commonly use July 1 to June 30 as the organization’s tax 

year; however, it can be any 12-month period the organization desires. Form 990, including schedules and 

attachments, must be made available for public inspection during the organization’s regular business hours at the 

organization’s principal office.14 When reviewing the Form 990, you should pay special attention to total assets and 

total liabilities, which can be found at the end of part one. This will give you a good idea of the financial health of 
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the organization.  
 
4) Copy of the Exemption Letter from the IRS (the IRS Determination Letter) — This is a letter from the IRS that 

states the organization is exempt from federal taxes. Once an organization receives a favorable determination letter, 

the letter is valid as long as there are no substantial changes in the purpose or operation of the organization.15 In 

order to revoke the tax-exempt status, the IRS must publish a notice that the organization has lost its exempt status.16 

This letter is not required for most religious organizations.  
 
5) Most Recently Filed Corporate Annual Report from State of Incorporation — A Florida-based, tax-exempt 

organization must file an annual report with the Florida Department of State, Division of Corporations, just like a 

for-profit organization.17 The report is due by May 1 of each year beyond the year of incorporation.18 The purpose of 

the annual report is to keep the state of Florida apprised of the organization’s basic information. No financial 

information is contained in an annual report. Failure to timely file the annual report will result in the organization 

becoming inactive and legally unable to transact business within Florida. Filing fees for an annual report for a tax-

exempt organization are less than for-profit entities at $61.25; however, the late payment penalty does not apply to 

tax-exempt organizations.19 If the organization is incorporated under the laws of another state, check that state’s law 

to review filing requirements.  
 
6) List of Board Responsibilities, Including any Required Financial Commitment and Copy of the Conflict of 

Interest Form — It is important to know what is expected of you before you agree to serve as a board member. Be 

sure to inquire as to the number of meetings per year, at what time of day and for how long meetings are usually 

held, and where meetings are usually held. People often agree to serve and are then surprised to find out that a large 

annual donation is expected from each board member. Many organizations have a “give or get” policy, which 

requires the board member to make the minimum donation themselves or assist in procuring the minimum donation 

amount from others. In addition, ask to see the conflict of interest form that the organization asks you to sign. All 

IRS informational tax returns for nonprofit organizations ask whether the organization uses a conflict of interest 

form. The IRS application for tax-exempt status goes so far as to request that a copy of the conflict of interest policy 

be sent in with the application.20 
 
7) List of Existing Officers — The officer positions in a tax-exempt organization must be specified in the articles or 

the bylaws. The articles or bylaws also provide for the time and manner of election of officers.21 If both the articles 

and bylaws are silent as to term of office, the term of office is one year.22 The same person may hold multiple 

offices.23 An officer may resign at any time.24 The duties of a particular office should be described in the bylaws.  
 
8) List of Existing Board Members — Board members must be natural persons who are 18 years of age or older.25 

Other requirements for membership on the board may be provided in the articles or bylaws. Reviewing a roster of 

the board members can reveal much about a given board. Generally, a large board means that it meets infrequently 

and that they serve more in an honorary role than in a managerial or oversight capacity. A small board sometimes 

provides an opportunity to become more proactive quickly within the organization. There is no right or wrong 

answer as to how many board members should be required, but there must be at least three board members under 

Florida law.26 In addition, the composition of the board can suggest potential problems. For example, a board 

comprised of all attorneys or all financial planners is usually not a good idea. A board roster will also be helpful in 

providing you with a list of people to talk with in order to answer questions about the organization itself. Reviewing 

the board roster will help anticipate conflicts of interest should you have knowledge of, or previous history with, 

some of the other directors. For more information on conflicts of interest for directors of a Florida not-for-profit 

corporation, see F.S. §617.0832.  
 
9) Mission Statement — A mission statement or program of work is an important item that every tax-exempt 

organization should have. A good mission statement is succinct and explains what the organization actually does, 

aspires to do, and/or what it hopes to achieve. A mission statement may be broad, such as “for literary purposes,” or 

be more specific, such as “to improve the reading skills of third grade students in Tampa, Florida.” The IRS 

recognizes eight tax-exempt purposes: religious, scientific, charitable, literary, educational, testing for public safety, 

fostering national or international amateur sports, and prevention of cruelty to children or animals.27 Florida merely 
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requires that the organization act “for any one or more lawful purposes not for pecuniary profit.”28 Before agreeing 

to serve on a board, be sure you agree with the mission statement and feel comfortable taking action or raising funds 

in furtherance of the mission statement. Many tax-exempt organizations have problems when they stray too far from 

the core mission. As an example, a religious institution should not open a restaurant on the premises unless it is 

willing to prove how the restaurant furthers its mission and/or exempt purpose.  
 
10) Copy of Most Recent Audit/Budget/Financial Report — Board members must understand the financial condition 

of an organization in order to serve and protect it. If a board member is not satisfied with his or her ability to 

understand the audit, budget, or financial report, the member should ask questions until he or she understands. When 

looking at year-end audited financial statements, look for the auditor to offer an “unqualified” or “clean” opinion. 

This is the highest level of assurance an auditor can provide.29 If the organization does not have a budget, it is 

exceedingly difficult to determine whether the organization is meeting its exempt purpose. A proper budget should 

also show projections versus last year’s results in order to help one assess the success or failure of the organization.  
 
11) Copy of the FDACS Solicitation of Contributions Registration Application or Proof of the Annual Renewal — 

On January 1, 1992, the Florida Solicitation of Contributions Act went into effect. This law regulates the solicitation 

of public contributions and requires full public disclosure of certain information from persons or organizations 

soliciting Florida residents for contributions. The act does not apply to religious or educational institutions, 

government agencies, certain veterans’ organizations, or political groups who need not file this application.30 The 

initial application form with FDACS is form DACS-10100E, and there is a filing fee based upon the finances of the 

organization. FDACS sends an annual renewal form to the organization and there is a late fee for missing the 

renewal deadline. Information obtained from the application or the renewal thereof is made available to the public at 

the website for FDACS, www.freshfromflorida.com. The publication is only available online and is known as the 

Florida Charities Gift Givers’ Guide.  
 
12) Copy of Florida Sales Tax Exemption Certificate — These certificates are issued by the Florida Department of 

Revenue to allow an organization to avoid paying sales tax on most purchases and leases. The certificate is good for 

five consecutive years from date of issuance and may be renewed.31 F.S. §§212.08(6), 212.08(7), and 213.12(2) 

govern which types of organizations may qualify for a sales tax exemption.  
 
If an organization cannot provide you with most of the “dirty dozen” listed above, you should seriously reconsider 

joining the board. If you are already a board member of an organization that cannot provide most of the items listed 

above, encourage staff, officers, volunteers, and other board members to get current with their required paperwork 

and filings. 
 

 

 
1 See Stern v. Lucy Webb Hayes National Training School, 381 F. Supp. 1003 (D.C. 1954). 
 
2 See Taylor v. Wellington Station Community Association, Inc., 633 So. 2d 43 (Fla. 5th D.C.A. 1994), and Munder 

v. Circle One Condominium, Inc., 596 So. 2d 144 (Fla. 4th D.C.A. 1992).  
 
3 See I.R.C. §§501(c)(4) and 501(c)(7). All references made to the Internal Revenue Code shall mean the Internal 

Revenue Code of 1986 as amended. 
 
4 See Fla. Stat. §607.0850(11)(d), which defines “proceeding” to include any formal or informal, threatened, pending 

or completed action, suit or other matter, whether civil, criminal, administrative, or investigative. All references are 

to the 2010 Fla. Stat. unless otherwise provided.  
 
5 See Fla. Stat. §607.0850(1). 
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6 See Fla. Stat. §607.0850(12). 
 
7 See I.R.S. Rev. Rul. 2004-51 (June 1, 2004).  
 
8 See Fla. Stat. Ch. 617.  
 
9 Florida Dept. of State, Division of Corporations, Corporation Fees, http://www.sunbiz.org/feecorp.html. 
 
10 See Fla. Stat. §617.01401(3).  
 
11 See generally ALI-ABA Revised Model Nonprofit Corporation Act (1987). 
 
12 See I.R.C. §501(h).  
 
13 See I.R.C. §6072(e). 
 
14 See I.R.C. §6104(a)-(b). 
 
15 See Treas. Reg. §1.501(a)-1(a)(2). 
 
16 See Treas. Reg. §601.201(n)(3)(iii)(a).  
 
17 See Fla. Stat. §617.1622.  
 
18 See Fla. Stat. §617.1222(2). 
 
19 See Fla. Stat. §617.1622(7). This report is available to the public at http://www.sunbiz.org. 
 
20 See IRS Form 1023 (rev. June 2006) at 4, Part 5, Question 5(a), (b) and (c).  
 
21 See Fla. Stat. §617.0840(1).  
 
22 See id.  
 
23 See Fla. Stat. §617.0840(4).  
 
24 See Fla. Stat. §617.0842(1).  
 
25 See Fla. Stat. §617.0802. 
 
26 See Fla. Stat. §617.0806.  
 
27 See I.R.C. §501(c)(3). 
 
28 See Fla. Stat. §617.2001(1). 
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29 See Andrew S. Lang, Financial Responsibilities of Nonprofit Boards, 20 (Boardsource 2003).

30 See Fla. Stat. §§496.095 and 496.096. 

31 See Fla. Stat. §212.084.

Adam Scott Goldberg practices tax, probate, and estate planning in Weston with Krause & Goldberg, P.A. He 

received his LL.M. in estate planning from the University of Miami and J.D. from Nova Southeastern University. He 

chairs the Tax Section Exempt Organizations Committee and is an adjunct professor at the Nova Southeastern 

University Law Center.

This column is submitted on behalf of the Tax Section, Domenick R. Lioce, chair, and Michael D. Miller and 
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