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Briefing

The legisprudential role of national
parliaments in the European Union

KEY FINDINGS

 National parliaments’ contribution to the law-making process at European
level should focus on the overall rationality of the draft legislative proposals.
The Early Warning Mechanism must not be limited to considerations
regarding the breach of the principle of subsidiarity, but also encompass the
principle of conferral and the principle of proportionality.

 The so-called “green card” would be a significant way to channel the impetus
and knowledge of national parliaments into the legislative procedure at
European level. National parliaments must not be assigned a right of initiative, but
could be able to require the competent EU organs the presentation of proposals on
certain policy issues or the review of existing legislation.

 The so-called “red card” would strengthen the role of national parliaments
concerning the control of compliance with the principle of subsidiarity review
and would transform them in the main guardians of such a principle. However,
it would require an amendment to the treaties. Other arrangements such as an ex
ante intervention of the European Court of Justice deserve further consideration.

 The Political Dialogue procedure could be enhanced to acknowledge the
legisprudential role here assigned to national parliaments, encompassing
configurations akin to the green or red card without the need to amend the Treaties.

1. THE NATIONAL PARLIAMENTS OF EU MEMBER STATES: FROM
REACTIVE CONTROL INSTANCES TO LEGISPRUDENTIAL ACTORS
IN THE LAW-MAKING PROCESS

This briefing addresses the role of national parliaments in the law-making process of the
European Union (EU) or, more broadly, the governance system of the (EU)1. National
parliaments, for several years, lost importance as the European integration process unfolded2.
However, this has been gradually changing, especially since the 2009 Treaty if Lisbon3. It is
noteworthy that in the new Interinstitutional Agreement between the European Parliament,
the Council of the European Union and the European Commission on Better Law-Making (IIA)4,
the "three Institutions reiterate the role and responsibility of National Parliaments as laid
down in the Treaties, in Protocol No 1 on the role of National Parliaments in the European
Union annexed to Treaty on European Union, to the Treaty on the Functioning of the European
Union and to the Treaty establishing the European Atomic Energy Community and in Protocol
No 2 on the application of the principles of subsidiarity and proportionality, annexed to the
Treaty on European Union and to the Treaty on the Functioning of the European Union" (recital
4). Furthermore, the European Parliament decision of 9 March 2016 on the conclusion of an
Interinstitutional Agreement on Better Law-Making between the European Parliament, the
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Council of the European Union and the European Commission (2016/2005(ACI))5 “highlights
the important role given to national parliaments by the Lisbon Treaty” (par. 12.).

Article 12 of the Treaty on the European Union (TEU) expressly acknowledges that national
parliaments “contribute actively to the good functioning of the Union”, and grant them several
participation rights at the European level, such as access to information vis-à-vis the EU
institutions, control of the subsidiarity principle, and participation in the revision of the
treaties6. This recognition of rights breaks with the received view tending to confine national
parliaments to domestic affairs or to scrutinising the conduct of national governments on
issues of interest to the community and their voting on EU measures at the Council7.

The recent changes to the role of national parliaments in European affairs stem, in part at
least, from an attempt to bolster the democratic foundation of the EU8. Granting a more
central and influential role to democratically elected national parliaments is a plausible
strategy for addressing the presently felt dissatisfaction with the “dual legitimation model”
(which ensures the democratic legitimacy of the Union by the European Parliament, directly
representing the peoples of Europe, and the European Council or the Council, gathering the
governments of Member States, in turn accountable to national parliaments)9. Besides a
further link between citizens and EU institutions, especially European decision making
procedures, there is the added hope that a greater role for national parliaments will foster
popular support for the European project10.

In fact, the introduction of the Early Warning Mechanism (EWM), allowing for a more vigilant
and active control of the principle of subsidiarity through the involvement of national
parliaments11, has led some authors to conclude that national parliaments now constitute a
“virtual third chamber” of the EU12, while still preserving the institutional structure laid down
by the treaties13. Others, not going so far, still recognise that the EWM couples ingeniously
the allocation of competences with democratic legitimacy14.

One should not however be unduly enthusiastic about the EWM15. First, as recognised in the
literature, not only is it not “the case that the EWM has enhanced the democratic credentials
of EU law-making”16, but the expectations of “a democratisation of EU ordinary law-making
and a new European activism of the national parliaments” were “unrealistic or excessive”17.
Second, the EU should ground its legitimacy on its own organs and institutions, instead of
importing it from national parliaments. The strengthening of the European Parliament seems
one the most promising paths to take18.

Nevertheless, we should not underscore the existence of a “European function” of national
parliaments, comprising both indirect tasks, such as the revision of the treaties, control of
national government, engagement with public opinion on European issues, and more direct
tasks, such as the control of the subsidiarity principle; all of which conducted against the
background of strong interparliamentary cross-border cooperation19.

All this raises theoretical questions on the position assumed by national parliaments in the
governance system of the EU20. Indeed, a clear perspective on how to integrate national
parliaments in the broader framework of the EU is key not only to identify their role, but also
to understand what their role ought to be, especially their contribution to better law-making21.

To this end, we could marshal the work of several authors. That of Ben Crum and John
Fossum, for instance, whose heuristic proposal of a European “multilevel parliamentary field”
conceptually relates the several institutions that possess representative functions in the EU,
bringing out their responsibility for voicing the interests of citizens in decision-making
procedures22. It highlights the productive relationship between the European Parliament and
national parliaments in terms of legitimising EU activity23. Alternatively, the idea of a “Euro-
national parliamentary system” put forward by Cristina Fasone and Nicola Lupo also integrates
the multidimensional institutional reality of the European Union, arguing that “the functions
of representation, policy-setting and oversight are now necessarily networked and shared
among the different parliaments in the EU”24. Additionally, the notion of a “Euro-national
parliamentary system” underlines the plurality and diversity of present inter-institutional
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relationships, namely between national parliaments, between the European Parliament and
national parliaments, and between the European Parliament and the EU executive composed
primarily by the Commission, the Council and the European Council25. Finally, we could speak
of a “composite constitutional order”, as Leonard Besselink does, thus delineating a
polycentric or composite form of democratic governance according to which national
parliaments “must be considered part of the larger EU constitutional order”26. Again, the
author highlights the legitimation benefit by postulating a form of composite democratic
legitimacy through which national parliaments provide a sort of “derivative foundational
legitimacy” that complements the “ordinary day-to-day political legitimation” provided by the
European Parliament27.

It is against such a theoretical background that Article 12 TEU should be understood, and that
the role of national parliaments in the EU should be discussed. Indeed, the participation of
national parliaments in European law-making cannot be dissociated from a broader framework
that makes sense of that participation in terms of the overall function or added value to the
European integration process globally considered. Moreover, we should always bear in mind,
as Marco Goldoni puts it, that “the contribution of national parliaments has to favour and not
to hamper European politics”28.

Obviously, the purpose of national parliaments’ involvement is not exhausted by the role of
bolstering the democratic legitimacy of the EU29. We should discover and recognise a generic
legisprudential role of national parliaments, based upon different mechanisms30 such as the
information rights conceded to them, the procedure of the EWM ensuring respect for the
principle of subsidiarity, or even the Political Dialogue device31 establishing a direct and non-
binding channel of communication between the parliaments and the Commission concerning
draft legislative proposals. Furthermore, this perspective seems in accordance with the view
expressed in Par. 12 of the previously mentioned European Parliament decision of 9 March
2016 (2016/2005(ACI)).

The attribution of a legisprudential role to national parliaments is inspired by the theory of
legisprudence advanced by Luc J. Wintgens32. Legisprudence is envisaged as a “legal theory
of legislative law-making”, ambitioning the “rational creation of legislation and regulation”
and entailing a principle of coherence, “that norms make a sense as whole”, a principle of
alternativity, “that an external limitation be justified as an alternative for failing social
interaction”, a principle of temporality, in that “the limitation […] must be justified as ‘on
time’”, meaning that “legislators must argue why a norm or external limitation is necessary
now ‘all things considered now’”, and a principle of necessity of the normative density, i.e.
“why the normative density of an external limitation is necessary”, according to which “the
means with the lowest impact on freedom are to be preferred over any other”33.

National parliaments can thus be viewed as actors that, within the networked governance
system of the EU, are capable and should be able to influence and promote the rationality of
the output of the EU law-making process34. Be it in a more or less binding way, open to
discussion and balance35, national parliaments could focus on the justification, quality,
effectiveness and even reasonableness of EU legislation. After all, national parliaments are
legislative bodies in the Member States, hence adept at legislating. If we re-read Article 12
TEU on this light, then to “contribute actively to the good functioning of the Union”, in terms
of law-making, means that we should give an opportunity to national parliaments for
questioning the systematic coherence and goals of draft legislative proposals (coherence),
the justification for intervention or regulation at the European level in substitution to the
national level (alternativity, concerning subsidiarity), the ongoing desirability of norms
(temporality) as well as the overall proportionality of the intended EU regulation (necessity of
the normative density)36.

This framework contains the guidelines to be used in analysing in this briefing the current
characteristics of the EWM, the proposal of the so-called “green card” and of the “red card”,
adding to the current “yellow” and “orange” cards according to what is defined in the Protocol
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(No 2) of the Lisbon Treaty on the application of the principles of subsidiarity and
proportionality (hereafter the Protocol 2).37

With the background idea of national parliaments as legisprudential actors, we hope to
overcome those views that circumscribe national parliaments to mere “policy shapers”,
influencing governmental positions to be adopted at EU level, or “government watchdogs”,
holding governments accountable and scrutinising their activity38. In accordance with the
spirit and rules of the Treaty of Lisbon39, we envision national parliaments as taking an active
role at European procedures40, as “European players”, engaging and communicating with EU
Institutions and European decision makers41. With the expected systemic advantage of
making each part responsive to the arguments and concerns of the others42.

The analysis of the current EWM is particularly relevant now, since it appears as a novel
opportunity for national parliaments to intervene in the law-making process43. The next
chapter will focus on the features of this mechanism that in due time could strengthen the
legisprudential role of national parliaments44.

2. THE EARLY WARNING MECHANISM, THE “GREEN CARD” AND THE
“RED CARD” FROM A LEGISPRUDENTIAL PERSPECTIVE

We now turn to three topics of inquiry. First, the EWM instituted by the Protocol 2, and its
scope of review. Second, how a “green card” would fit the understanding of national
parliaments as legisprudential actors. Third, a similar exercise regarding the so-called “red
card”.

The Early Warning Mechanism and the scope of review: conferral,
subsidiarity and proportionality

One of the main political and academic discussions regarding the EWM designed in the
Protocol 2 concerns the scope of review granted to national parliaments. The question is
whether national parliaments should in their reasoned opinions focus exclusively on the
eventual violation of the principle of subsidiarity, as a more literal interpretation of Article
6(1) would suggest, or whether they can also raise objections to draft legislative proposals
on considerations pertaining to the principle of proportionality, and even to the principle of
conferral, insofar as Article 5 of the Protocol 2 provides that legislative drafts be justified with
regard to both the principle of subsidiarity and that of proportionality.

The principle of subsidiarity (Article 5 TEU) is indeterminate45, as is generally the case with
legal principles46. In fact, their fecundity relies, in part, in that indeterminacy. We join those
that do not necessarily view the principle of subsidiarity as establishing a preference for the
lowest level of action, be it national, regional or local47, but as a principle that postulates the
exercise of competences by the decision-making level best positioned for attaining a certain
objective48.

The principle of subsidiarity is a legal principle, enshrined in legal documents, viz. The treaty,
and subject to judicial review for its enforcement (independently of the method and intensity
of this review)49. It is, of course, a principle with important political implications and,
consequently, may also be understood as a political principle50. It should, however, be noted
that to describe the intervention of national parliaments as ex-ante political control51, or to
point out that parliaments are essentially political institutions does not diminish the legal
nature of the EWM52. First, national parliaments present both a political (state organ) and
legal (legislator) nature. Second, when national parliaments assess the violation of legal
principles in draft legislative proposals, they are taking a mainly legal, if not quasi-
jurisdictional, role53; even though their assessments do not interfere with the competence of
the European Court of Justice (ECJ) to authoritatively and definitively resolve any legal
question brought before it, stating what the law is54.
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The Protocol 2 recognises the value of indeterminacy by emphasizing procedural, as opposed
to material, questions when addressing compliance with the principle of subsidiarity55. Some
literature even claims that we faced a “de-materialization” of the subsidiarity test when
compared to the situation under previous Protocol No. 30 to the Amsterdam Treaty of 199756.
The Protocol 2 grants greater flexibility regarding the normative concretisation of the principle
by the different actors involved57, while still permitting auxiliary recourse to Protocol No. 30
to the Amsterdam Treaty58. Furthermore, procedural duties, especially justification, may well
offer new grounds for serious judicial review by the ECJ of compliance of any measure with
the (procedural dimension of the) principle of subsidiarity59.

This briefing focuses on the scope of the review to be executed by national parliaments within
the EWM instituted in the Protocol 2, as opposed to focusing on the requirements of
subsidiarity as laid down in art. 5 TEU (the negative requirement: “the Union shall act only if
and insofar as the objectives of the proposed action cannot be sufficiently achieved by the
Member States, either at central level or at regional and local level”; and the positive
requirement: “can rather, by reason of the scale or effects of the proposed action, be better
achieved at Union level”)60.

Even though the Protocol 2 expressly indicates that national parliaments shall analyse
compliance with the principle of subsidiarity (Article 6(1)), this should be interpreted as also
encompassing the principle of conferral and the principle of proportionality61. The literature
on the topic has underlined the difficulty of separating the three principles in a subsidiarity
review within the EWM, the separation of the principle of subsidiarity from that of
proportionality being particularly difficult, as both are designated by the Treaty of Lisbon as
principles that guide competence exercise.

First, it could be argued that the conferral of powers is a necessary pre-condition to the
subsequent application of the principle of subsidiarity, so that the absence of a European
competence implies a violation of subsidiarity62. Second, there is the more delicate question
regarding subsidiarity and proportionality, as they are both mentioned in the Protocol 2 and
both must be accommodated by European institutions in draft proposals63. Bearing in mind
that Article 5 TEU expressly mentions that the Union shall act only if and insofar as the
objectives of the intended action cannot be sufficiently achieved by Member States, it is
difficult to exclude from a subsidiarity review considerations pertaining to proportionality,
since subsidiarity itself appears to have an inbuilt dimension of proportionality (“insofar”)64.
Consequently, the respect for subsidiarity requires that the measure to be adopted by the EU
appears as appropriate, indispensable and congruent in face of the objective pursued65.
Indeed, it falls within the scope of a subsidiarity review to appreciate how the measure relates
to the problem it intends to solve (adequacy and necessity of the measure), if the least
intrusive or burdensome mode of action was chosen (for instance, a Directive instead of a
Regulation)66, and if other alternatives were considered by the instance advancing the
measure.

Taking all into consideration, attention should be paid to the proposal found in the literature
of a comprehensive model of subsidiarity review inclusive of the three following questions:
can the European Union act? (competence); shall the European Union act? (subsidiarity stricto
sensu); how shall the European Union act? (proportionality)67. Such a model would be in
accordance with the legisprudential role here assigned to national parliaments concerning the
principles of coherence, alternativity and necessity of normative density that should
normatively guide the creation of legislation at the EU level68. At the same time, it would allow
the EWM to have a broad scope of review within its current configuration, perhaps to the
extent of including objections of national parliaments pertaining to the effectiveness and
political expediency of the legislative proposal, as Ian Cooper advocates69. In fact, if national
parliaments are expected to pay attention to the overall rationality of the EU legislative
procedure and its outputs70, there is no reason to keep from the opinions issued in the EWM
considerations regarding the ability of a proposed measure to achieve its objective (after all,
the principle of subsidiarity calls for a test of insufficiency of Member States, and of
comparative effectiveness through the undertaking of European action71) or the values and
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interests of parliaments that conflict with the sense or intention of the proposal being
adopted72.

The “green card”

The subsidiarity review mechanism as instituted by the Protocol 2 calls on national
parliaments to take a mostly reactive role regarding draft legislative proposals at the
European level. In fact, through the EWM, national parliaments can force the Commission to
review a proposal or, if sufficient political pressure is felt, to withdraw it (neither the “yellow
card” of Article 7(2) nor the “orange card” of Article 7 (3) impose upon the Commission the
duty to give up the intended legislation, but just to reanalyse it and justify any subsequent
decision)73. Comparatively, the Political Dialogue procedure is usually more constructive and
proactive74.

It is thus no wonder that the so-called “green card” is an idea that gathers so much support75.
It is a device whose main purpose is to allow national parliaments to be more active in the
legislative procedure, be it by addressing requests to the Commission to present draft
legislative proposals on specific policy issues, or to amend and review existing legislation76.

Even though several models for the “green card” have been put forward, ranging from a more
restrictive (national parliaments would only be able to give cause to the review or repeal of
existing legislation)77 to a more emancipative configuration (national parliaments would be
able not only to provoke the review or repeal existing rules, but also ignite the legislative
procedure by the Commission)78, we would be favourable to the broader configuration, in that
it is most in harmony with the legisprudential role of national parliaments. Conceptually, a
“green card” should be envisioned as a way through which national parliaments, on the one
hand, may address the necessity and justification of legislation (which concerns mainly the
principle of alternativity) and, on the other hand, act upon the desirability to scrutinise
existing legislation and change it or eliminate it when appropriate in their view (which
concerns the principle of temporality, since the justification for legislation or some of its
content may lose grounds as time passes)79. This, in sum, represents the legisprudential value
of a “green card”80.

A possible path would be to create such a mechanism through treaty amendment. This,
however, does not gather much support. A viable, if more informal, alternative would be to
enhance the Political Dialogue procedure or follow up with an initiative of this kind81, so as to
ensure an articulation between national parliaments and the Commission, so that the
Commission truly takes into account the requests to propose or review (amend or repeal)
legislation that a group of national parliaments addresses to it82. It remains open to political
discussion and compromise the definition of the threshold that should be attained to trigger
a green card83 binding the Commission to present new legislation or changes to previous
legislation or, at least, to justify to national parliaments the decision to omit such a step84.
However, it seems to us that it should be a relatively low threshold (for instance, around ¼
or 1/3 of current votes), so that the mechanism has practical significance and an incentive is
created for national parliaments to use it, thus promoting their engagement with European
affairs and strengthening interparliamentary cooperation85.

The “red card”

Another issue that should be viewed in a legisprudential light is that of the so-called “red
card”. This mechanism is supposed to give national parliaments the possibility of vetoing or
blocking a draft legislative proposal, thus forcing the Commission to drop it when a substantial
number of national parliaments sustains that it violates the principle of subsidiarity (in its
broadest sense as argued in this paper earlier)86.

Before approaching this matter, it is relevant to highlight that the fundamental question lying
behind the mechanism of subsidiarity control, in general, and the red card, in particular, is
always the following: who should have the power to determine if the principle of subsidiarity
has been breached?87
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In our opinion, the Lisbon Treaty, especially with its Protocol 2, attempted an answer in order
to tighten the compliance with subsidiarity. The solution was to assign to national parliaments
such a task, therefore implying they were the ones best positioned and best suited to provide
the control felt as needed. This allows an escape from the paradox or dilemma that would
arise in case the control of subsidiarity rested solely upon EU institutions: in that case, those
to be objects of control (the Commission and the legislators of the EU) would simultaneously
be the subjects of the control88. EU institutions being the ones responsible for controlling the
compliance with the subsidiarity principle, they would in a certain sense provide a sort of self-
control: those against which the subsidiarity principle is supposed to function, in terms of
limiting the exercise of competences, would be their guardians89.

However, it must be recognised that, at least from a legal point of view, parliaments are not
able to currently exercise a strong subsidiarity control90. Both the “yellow card” and the
“orange card” do not bind the Commission to automatically withdraw its proposal91. Actually,
the latter takes the issue specifically to the knowledge of the European Parliament and the
Council (Article 7(3) of the Protocol 2) – again, both EU institutions92.

Consequently, a “red card” could mean a strong empowerment of national parliaments at the
European level93. The threshold to trigger it would naturally have to be very high, perhaps
around 2/3 of the votes in order to avoid confusion with both the “yellow” and “orange” cards
that could be maintained in parallel.

It seems to us, however, that treaty change would be required to formally accommodate such
power of the national parliaments. It has also been suggested that in order to avoid the
introduction of a new institute, one could just informally deal with the actual available “cards”
as political “red cards”94.

Notwithstanding, it should be noted that other arrangements could also serve as a “red card”
if configuring it as a veto right of national parliaments seems too much. In fact, from a strict
legal point of view, the “red card” could be linked to an intervention of the ECJ through an ex
ante legal review of the contentious draft legislative proposals when required by a certain
number of national parliaments95. Therefore, if serious doubts can be raised concerning the
compliance with subsidiarity, the ECJ could authoritatively clarify the issue even before the
legislative procedure is concluded. Even though this would require an amendment to the
Treaty96, it draws inspiration from Article 218(11) TFEU97. The main drawback of this solution
is that it would bring the ECJ right into the middle of a very politicised dispute between the
Commission and the national Parliaments regarding the principle of subsidiarity. The main
advantage would consist in forcing the ECJ to have a legal take on issues of subsidiarity even
before the measures are adopted, thus promoting case law on the matter.

In ultimate analysis, the “red card” should not be overvalued. It is important to bear in mind
that until today, only three “yellow cards” have been shown and no “orange card” has been
triggered according to Article 7(3) of the Protocol 2, thus indicating the improbability of
occurrence of “red cards” with even higher threshold. Furthermore, the political influence and
pressure convened by both the “yellow” and the “orange” cards deserves not to be
overlooked98.
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