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Summary

EU merger regulations rely on the “significant irdppaent to effective competition” substantive
test. However, the clause that incorporates thests is not clear regarding implementation
criteria. As a result, in many cases assessmendecidions about Mergers and Acquisitions are
adopted in an uncertain legal context.

Often this situation is justified for two reasorisst, the need to incorporate the economic
complexity into the decision; and second, the peoBpe nature of merger assessment.
Nevertheless, from the perspective of Law many tpes arise. Prospective decisions are
unsuitable to deal with classic theories of regofatind judicial review. As we explain in this
paper, the European Commission adopts its decisased on the foreseeable behaviour of an
undertaking. European Courts recognize the Comamssample discretion to assess merger on
a case-by-case basis and limit the scope of judielew. As a result, commentators have
criticized the EC merger regulation.

In this paper these issues are considered. Inirdtephirt, we study the clause that incorporates
the substantive test in EC merger regulation. é1dbcond we deal with the scope of judicial
review of prospective decisions and appropriatedsted of proof. Next, we argue that reform of
EC merger administrative procedures will reduce #tepe of discretionary authority to
reasonable levels and improve the decision-makinggss. Finally, we suggest tools developed
in the risk regulation literature to improve legidcy and ensure rationality of the European

Commission’s decisions.

This research was funded by the Spanish Minisfry\Scdence and Innovation. Research Project
DER2008-04154/JURI, “Governance Procedures of Risfulation”.
2 This research is being developed in the framewdrthe Research Project “Frontiers and Culture”.
Institute of Culture and Society. University of Naa.
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THE SUBSTANTIVE TEST OF MERGER REGULATION

EU merger regulation rely on the substantive t®st.the basis of this standard,
the effects of mergers are analyzed and it is oeterd whether compatibility or

incompatibility should be declared within the commmoarket.

The Council Regulation (EC) No 139/2004 on the wmnbf concentrations
between undertakings, adapted the «sparsely wordggisficant impediment to
effective competition test. Its meager legislathamsity is nothing but an affirmation of
the impossibility of the law to reach all areas dieg regulation. As Scmidt-Assman
reminds us, one cannot ignore that all legalizapoocesses of a specific reality or
sector must be performed with the consciousnessthigalaw as an instrument of

management has a limited capacity (SCHMIDT-ASSMAIRNO3: 64).

In addition to this limitation, another extremelgportant one must be added: the
prospective nature of the merger decision. Theyarsalperformed by the European
Commission focuses on the possible future effecisaygers on competition. This type
of analysis, categorized as prognostive decisigmuses a new perspective in the
application of regulations which differs from theepiously-used model (factual
conditions and legal consequences), at least inaspects. Prognosis is the prediction
of a future state. This, from a temporal perspecimplies that it be fundamentally
future-focused, as opposed to the model which esipbs the past or present seeking
to establish a relation between cause and effecBSENBUHL, 1995: 198;

TETTINGER, 1982: 421-3).



Furthermore, with respect to a methodological psrBpe, a prognosis cannot and
should not limit itself to analyzing actions anddéinterpretations. These features must
necessarily be focused on the future. The prognosipredictive decision implies
assessment obtained coordinating the previouslwhrfactual conditions (i.e, the basis
for the prognosis) and available experience meujawith the foreseeable or realistic

result of a future state of things.

Although prognosis-based decisions should be guimegreviously established
rules and legal criteria, these should be mategdliand optimized along with other
parameters in view of the future scenario. Thecsting of these rules and legal criteria,
however, is characteristically scarce in its «ratpry density». The method that best
adapts to an adequate application of these rulestisne based on the past or present
but instead one which applies the deliberatioregélly-protected rights or interests that
come into conflict in the securing of the foresedgectives in the regulatory program

(HOPPE, 1974: 641; STOBER, 1992: 226).

In such cases the law does not identify legal oquesieces. As a general rule, it
simply limits itself to establishing the objectivas well as corroborating the interests
and expectations that must be contemplated (BULIHRG1987: 908-9). As a result of
this, the margins for governmental administrativéicm are not subjected to many
limitations. The rule (with ends-focused structurg)open to many more possible
resolutions and thus more possibilities for thegnation and materialization of a future

reality via prospective procedures (HOPPE, 1998:-P}

To summarize, the substantive test imposes atfin@uthorizing operations that

do not significantly will result in anticompetitiveffects and prohibiting those that do),
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but at the same time grants government the posgibfl choosing which means are

best suited to achieve the desired results thraudgdiberative process.

This specific margin of discretion finds its coet in the limited scope of
judicial review. It is for this reason that integpation of EC Merger Regulation must
be viewed within the framework of discretionary a/since this is an aspect that does

not involve all of the process of adjudication.

JUDICIAL REVIEW OF SUBSTANTIVE TEST OF MERGER REGUL ATION

In European Union Law the scope of judicial reviswsimilar to that of French
Law that differentiates the degree of intensitymioich decisions are reviewed. In the
case of Competitive Law, the Court of Justice oé tBuropean Union usually
distinguish between questions of fact and thosatedlto the law, which are under
comprehensive or full review (review of legalityt.&230, EC Treaty) and assessments,
especially of a complex nature, subject to resdateview under the test of manifest

error (CHITI, 2002: 109-10).

Ever since the merger control was first establish@dous decisions have been
subjected to judicial review. Nonetheless, in thaanty of these cases the Court of
Justice of the EU has focused its analysis on pioed aspects. Yet for the past few
years there exists a growing tendency on the pathe EU’s Courts to review the
substantive aspects of merger decisions made b§dhemission. Théeading casevas
established by the Kali und Salz Casevhich for the first time the Court of Justice

analyzed the economic arguments used by the Conomiss review the effects of



mergers in the common market. This decision waer letllowed by other cases (i.e,
case T-251/00, Lagardere SCA; T-119/02, Royal p$iliT-464/04, Impala). From
these it is possible to deduct the doctrine upbglthe Court of Justice and the Court of
First Instance (CFI) on the extent of judicial cohbver substantive aspects in cases of
mergers. This paper will focus exclusively on rexirey those economically complex

assessments.

JUDICIAL REVIEW OF ECONOMIC ASSESSMENTS: STATE OF T HE ART

To begin with, it must be said that the scope digial review in merger control
serves to reflect the doctrine maintained sinces196the Court of Justice in cases like
Consten, Grundig, or Roquette (NICHOLSON, Malcol@ARDELL, Sarah and
MCKENNA, Bronagh, 2005: 123). In the case of mergegulation, thdeading case
would be Kali und Salz. In this case the Court a$tite recognized that legislation
conferred the Commission with “certain discretignfaculties, especially with respect
to reviews involving economic order”. The conclusidrawn by the Court is that
review exercised by EC Judges must take into acdbermargin of appreciation based
on the economic assessment involving merger ragolafpar. 223). The Court,
therefore, will review a decision basing itself mabifest error of assessment, analyzing
whether economic appraisals were correctly verifigdproven facts. This doctrine
would be reaffirmed by the TPI in later sententiks, Gencor, Endemol or Kesko (case
T-22/97). In these cases judicial control centevaddetermining that the Commission
did not exceed the limits established to its disorary powers or, the absence of

manifest error of assessment and of any misusewép
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This situation has been altered after the Airto@shneider, and Tetra Laval
sentences in which the Court has intensified itstrob with respect to factual legal
elements. This jurisprudential change has meargress in terms of factual review in
which the Court traditionally demonstrated an alhumsnplete deference. To an extent,
it has also intensified the review of legal conseptlthough little has been clarified in

terms of the extent of margin of discretion thatresponds to the Commission itself.

Nonetheless, on the premise of the prospectiver@atiuthe decision, we believe
that it is possible to go one step further andrdatee at which point the Commission’s
discretionary powers cannot be waivered. This canabhieved by undertaking an
analysis of the European Union Courts’ limitatiomdien reviewing the complex

assessment made by the Commission.

THE PROHIBITION OF SUBSTITUTING COMPLEX ASSESSMENT MADE
BY THE COMMISSION AS GENERAL LIMITATIONS OF JUDICIA L
REVIEW

As a matter of principle, in the EU the judge mited in terms of the scope of the
decision taken. It is prohibited that he/she stiistithe interpretations made by the
administrative authorities. This same doctrine bagn assumed by the European
Community Courts which have established throughr tlugisprudence, the limits of
judicial control in the substitution of economic tarpretations made by the

Commission.

As the Court of Justice indicated in the Matra cd€8ase C-225/91) it is a limit
that turns out to be inherent to the Action of Aimment in which only the Court of

Justice can verify if the decision being challengeflinges one of the grounds for



annulment defined in article 230 of the EC Treatyr(ently art. 173 of the Lisbon

Treaty). This limitation is a particularly deterrmg factor in those cases in which a
european administrative authorities must make eoon@ssessments or implement
policies of a political/economic nature, as thedp@&an Courts has been establishing

since the Westzucker or Roquette cases.

In Westzucker (Case 57-72), the Court of Justiaktbascrutinise the regulatory
powers of the Commission in relation to the sugarket. The Court of Justice of the
European Union established that the Commissionoceaterred a significant margin of
discretion which it should implement within the frawork of economic policy. Thus,
in the judicial review of the Commission’s decisspthe Court could not substitute the
Commission’s appraisals or assessments with its. oWims doctrine would be
confirmed in the Roquette case also within the &awrk of common agricultural

policy. In this case, the Court of Justice estalelisthat:

“when the implementation by the council of the egitural policy of the
community involves the need to evaluate a compé®nemic situation , the discretion
which it has does not apply exclusively to the natand scope of the measures to be
taken but also to some extent to the finding oftilsic facts inasmuch as , in particular
, it is open to the council to rely if necessary general findings . in reviewing the
exercise of such a power the court must confirefite examining whether it contains a
manifest error or constitutes a misuse of powewlwether the authority in question did

not clearly exceed the bounds of its discretiordg€138/79, Roquette, par. 25).
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The doctrine established in the Westzucker and Bitgjcases has been repeated
by the European union Courts in various sectorsreviibere exists an important

economic or technical component and has thus redjtiire concept of substitution.

With respect to the first, the European Courts hapeatedly sustained that it is
not the role of the CFI to substitute complex iptetations of an economic nature when
reviewing decisions related to state aids (i.ee da880/94 Aiuffass; T-149/95, Ducros;
T-68/03, Olympiaki), collusive agreements or cotegrpractices (i.e case 42/84,
Remia; 142-156/84, BAT; T-395/94, Atlantic Container protection againts dumping
practices (i.e., case C-156/87 Gestetner; casedB1MRicoh). In the scientific field,
this limitation has been recognized among othethénPfizer Animal Health case (T-

13/99) or the Upjohn case (C-120/97).

This doctrine has been compiled without major modtfons in the field of
mergers linking the impossibility of substitutingaisions made by the Commission to
the grant of a margin of discretion. This is how ®FI among others has established it

in the Petrolessence case:

“It is settled case-law that the basic provisiorisRegulation No 4064/89, in
particular Article 2 thereof, which relates to tappraisal of mergers, confer on the
Commission a certain discretion, especially withpect to assessments of an economic
nature, and, consequently, when the exercise ofdisaretion, which is essential for
defining the rules on mergers, is under review, @@mmunity Courts must take
account of the discretionary margin implicit in theovisions of an economic nature
which form part of the rules on concentrations (Bence and Othersy Commission

cited above, paragraphs 223 and 224, &whcor v Commission cited above,



paragraphs 164 and 165; Case T-342%@%urs v Commissionf2002] ECR 11-2585,
paragraph 64). It follows that review by the Comityi€ourts of complex economic
assessments made by the Commission in exercisengliffitcretion conferred on it by
Regulation No 4064/89 must be limited to ensurimgnpliance with the rules of
procedure and the statement of reasons, as wiikasubstantive accuracy of the facts,
the absence of manifest errors of assessment aaayahisuse of power. In particular,
it is not for the Court of First Instance to subg# its own economic assessment for

that of the Commission” (par. 101).

A doctrine which has been reiterated in the Airnéea (T-358/94), ARD (T-

158/00) and Honeywell cases (T-209/01).

THE COMMISSION’S DISCRETIONARY MAP IN THE ASSESSMEN T OF
MERGER REGULATION

The intensity of judicial review of complex econanaippraisals of the European
Commission is one of the most complicated areabetalealt with. This is thus so
precisely because in these types of assessmentwhé&e the Commission’s

discretionary powers resides.

In the aftermath of sentences like Airtours, Sctieeand Tetra Laval the review
of application or interpretation of the Law (thesaled comprensive review of the pure
question of Law) and of the factual elements isnfi@re intense, reaching the point of
correctness of the economic conclusions or intéapons made from facts (the so-
called comprehensive review of material accuracyfaufts). It also indicates an

abandoning of the degree of deference the Courtbafitrred in previous sentences. In
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this sense, when controlling the legality of a dieei through the Action for Annulment
the CFI must determine (i) if all the relevant amhation is founded on evidence and if
this evidence is sufficient to sustain the condasidrawn; (ii) if other factors that have
not been interpreted or that have been overlookedld have been considered or if
additional elements exist that should have beersidered and (iii) if all the factual

elements logically and reasonably sustain the csimhs drawn by the Commission

(VESTERDORF, 2005: 17).

In their jurisprudence the European Courts recagthat there exists a margin of
appreciation that remains in the hands of the EranpCommission and that cannot
undergo review. In Tetra Laval case, when analyzunbstantive criteria, the Court
begins its considerations with the reminder thatghbstantive rules of the EC Merger
Regulation confer on the Commission a certain diganary faculties, especially with
respect to economic assessment. In addition,cibgrzes that the review by the
European Courts must take into account the margaisoretion implicit in norms of an

economic nature that form part of EC merger regi(ietra Laval case, par. 119).

A margin of appreciation, therefore, exists andxempt of judicial review which
is not stated by European Courts in their decisidihe issue, thus, lies in discovering

what exactly is this said discretionary margin.

THE AREA WHICH IS EXEMPT OF JUDICIAL REVIEW IN EC
MERGER CONTROL

The answer to the question of discretionary margarsbe found in the nature of
the decision itself. As mentioned previously, wizainherent to prognostic decisions is

that conjecture develops from indicia or informati@his prognosis is made up of three

10



phases: in the first one, the information needeftmulate the prediction is compiled,;
afterwards, criteria that will direct the judgemeatte singled out and finally, a

prognosis-based judgment is made.

It would be difficult to sustained that discretiopgpowers of the Commission
resides in this first phase identified with formitige basis of the prognosis. Indeed, this
phase is one which is characterized by intenserapsio confirmed by the analysis of
jurisprudence with respect to review of corretnegsfactual conditions and legal

interpretations.

In our judgment what necessarily forms part of digcretionary powers of the
Commission can be found in the two subsequentsstatet is to say, in the selection of
the criteria that will lead towards a prognosis dne prognosis itself. The margin of
appreciation, therefore, resides in the selectibthe focus that will best adapt to an
analysis of a specific situation or phenomenorother words, it resides in the selection

of the theory of competitive harm and the conclasidrawn from it.

It is an issue, therefore of the adequate choia@nagconomic method. No theory
would be inadmissible to the extent that it faatid useful instruments to reach
convincing conclusions. As a general rule, the Eu® will not embark on a
discussion of the economic theory chosen by the r@ission; nor will it censor the
method selected even when other methods or econthrearies are also applicable.

Control in these areas is basically one based asorability.

In any case, this deference would be conferrelemteasure that said theories or

methods did not reveal a biased approach on theoptre Commission concerning the

11
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merger analyzed (LEGAL, 2005: 115). This is thusbhegause the recognition of this

discretionary margin implies the prohibition of @rériness.

As a consequence, a discretionary margin alsoseiisthe global assessment of
the conclusions drawn from factual elements whenthese are not contradicted by the
facts or are not contrary to the accepted methbdsanomic reasoning (LEGAL, 2005:
115). It is precisely this global evaluation whialows for deciding if the merger
significantly affects effective competition in tlltemmon market. It is an issue which
may be considered the core of the Commission’'srelisnary powers which remains
untouchable. In this area, judicial control wobkltotally banned and any interference
on behalf of the Courts necessarily entails thestswition of the decision, prohibited by

the European Union’s own jurisprudence.

Indeed, other manifestations of this margin of diBon also exist and can be
singled out but they are only understood in refatio this margin of judgment that
pertains to the global evaluation of the mergestake. In a sense, it is an issue of
specific manifestations that cannot be understoibldlowt a direct reference to it and it
could even be said that they gravitate around fhis Twould be the case when
authorizing an operation by basing the decisiorcammitments (ARD case, par. 328

and 329) or for the definition of a relevant mari@eneral Electric case, par. 520).

12



OTHER MECHANISMS OF CONTROL OVER THE COMMISSION'’S
DECISION: REINFORCEMENT OF THE ADMINISTRATIVE PROCE DURE.
SOME LESSONS LEARNED FROM THE RISK MANAGEMENT
ADMINISTRATIVE PROCEDURES.

In certain national’s legal systems (e.g. Spaif)emvdealing with discretionary
powers some authors have posed the idea of reinfpoontrol through legality, even
allowing for the possibility of the judge substihg a decision made by administrative
authorities or agencies (FERNANDEZ R., 2002: 97§ k¢lieve that this option is not
sustainable in the European Community frameworkidated by the prohibition of
substitution so fervently reiterated by its cou@s. the contrary, we believe the solution
lies in looking back to the moment prior to adogtithe decision (TORNOS, 1996:

405), thus providing a space for the effectiversssontrol through other mechanisms.

In the domain of administrative procedures we disd an ideal means to
rationalizing power (BACIGALUPO, 1997: 233; TORNO$996: 405; SANCHEZ,
1994: 142). In this sense, the struggle for thatkis rational consists of centering on
the phases prior to making the decision, that isap, in the procedure of decision-
making (TORNOS, 1996: 394). In this case, the guaeafor success and rationality
lies in a prior determination of who should make tiecision or how it should be made

(TORNOS, 1996: 410).

Organizationa of administrative authorities or ages plays an important role in
the search for rationality and impartiality in tbecision-making process as well as in
protecting citizens’ rights. This does not meanpdithyg a formalistic vision of legal
control. On the contrary, abiding the rules andngples of organization and

functioning should not be considered a formal regjuent but instead a guarantee of

13
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agencies possibilities of success and tof meetiegobjectives set (SANCHEZ, 1994:

143).

In a similar manner, the rationality of law can astibuld be attained through
procedure (MAJONE 2010: 5; ALEXY, 1997: 174-6; SCHM-ASSMANN, 1993:
321). The less capacity for guidance and subje¢bsubstantive law by agencies, the
weaker the judicial control and the greater thetggonism of procedure (BARNES,

2006: 269; SCHOCH, 1993: 285).

This same solution has been adopted in other fikdsthat of Science Law. In
this sector we find an important parallelism widgspect to what literature has termed
Risk Management Administrative Procedures (LOPERADO, 2008: 141-82;

RODRIGUEZ, 2007; ESTEVE, 2003: 325- 46).

The law that regulates these procedures is sinmlaharacteristics to that which
regulates mergers. Both share a scarce regulagiositg and an ends-centered nature to
their norms (LOPEZ-JURADO, 2004: 61-81; ESTEVE, 20043 and, 1999: 19-27).
Furthermore, both legal fields entail administratdecisions made in very complex and
uncertain contexts (LOPEZ-JURADO, 2008: 19). Suatilarities allow for the use of
some of the constructs developed in the field adkRManagement to assess the

procedure implemented in the control of mergers.

It should be taken into account that in this stumy systematic and detailed
analysis will be made of the procedure in the sttbpé mergers (cfr. ARAUJO BOYD,
2006; NAVARRO et al, 2005). Nonetheless, some dsptat should be refined to

control of concentrations more efficiently will Imentioned. In other words, we will

14



center on procedure, but will focus on the analgsid reinforcement of the checks and

balances that allow for more rational decisions.

Our proposal is structured around the adoptiora @jovernance model in the
politics and decisiones taken by public authori(RRATS, 2005). With regards to what
concerns us now, governance is understood as aoegrsaking in complex and
changing contexts with diverse actors representdiffgrent interests. In this sense, it
implies a re-defining of control mechanisms inahgdthose created by the State itself
in order to supervise its own abuses and inefficehavior as occurs with the setting
up of internal measures for administrative contratcess to information, or

transparency (CERRILLO, 2005: 19-21).

In the context of the European Union this perspechkias already been adopted
with respect to some complex referential sectoit) the objective of improving the
control over agencies and public authorities andhigga democratic legitimacy
(ROLLER 2006: 115; RUDLOFF and SIMONS, 2006: 14&F-MAN, 2006: 185).
This leads to a reflection on the political and adstrative mode best suited for the
European Unidén. This mode should include a biggesedof participation and
transparency that must be included, acting as @iarthat conduct to rationalization
and prior control of administrative decisions asllvees a greater guarantee of the

protection of rights in the judicial phase (Cruzree2002: 313-27 and 1988: 94-5).

In our opinion this same perspective should be tibn the area of merger
control framed in some of the principles alreadgogmized by European Law. This
paper, to give only one example, centers on thacie of Due Diligence (also

labelled as principle of case, see Reichel, 20082l on).
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The Principle of Due Diligence involves an Publidnministration’s duty to be
responsible in determining and adequately examitiegspecific circumstances of a
particular case, including allegations or contiig of the parties involved and to
carry this out within a determined time period (FARD, 2000: 90). A correlate can be
found in the area of the principles that guide ggogtenance. Specifically speaking,
these would be the principles of accountability afiiciency depicted in the White

Paper on European Governance.

In truth, it is one of the manifestations of thengec right to good administration
(TOMAS; 2004: 182), which conforms to the CFI (cas&4/99, Max.Mobil) forms
part of the constitutional tradition common to thké member states. It is also explicitly
stated in article 41.1 in the Charter of FundameRights of the European Union

(ALONSO and SARMIENTO, 2006: 333).

What could be considered to be the essence ofpifwiple resides in the
Administration’s duty to impartially and consciemisly analyze all the relevant factual
and legal elements paying attention to the chatiatitss and particularities of the case

(PAREJO, 2000: 90).

A fertile ground for deployment of this principle in the area of discretionary
powers (CANANEA, 2006: 41). This is thus so becaase of its most convincing
manifestations is precisely that of banning arbitesss of public authorities and that of

banning the misuse of power (TOMAS, 2004: 184).

As Nehl accurately observes, this principle movedway between formal and

material guarantees (NEHL, 1999: 107-109). Thisucebecause there is a necessary

16



interrelationship that ultimately overlaps in baktremes: the characteristics of each
case require a search for information which igE@Merger regulation case, transferred
to the internal workingsf the Commission, complaints and fact-finding istigation.
Determining information requires a preliminary iepth assessment of the matter
which is the objective of the administrative pragexand the consideration of the legal
premises. It is linked to the Rule of Law or Prpiei of Legality which binds to the

observance of all pertinent rules both procedurndiraaterial (PAREJO, 2000: 90).

The corollary is that the area of discretionaryufaes constitutes the natural
habitat for the principle of due diligence andngportant because it permits control of
public administration on both a fundamental andcedural perspective. It is a
complementary instrument that as Parejo notes,s“ast a check and balance to
administrative faculties of choice between altaieatin the measure that its demand is
directed to guaranteeing that the administratiomage itself in the best circumstances
possible to make that choice and that the correterohination of the events never form

part, properly speaking, of discretionary competeffrAREJO, 2000: 91).

The General Attorney Tizano refers to principle ddfie diligence in his
conclusions on the Tetra Laval case -althoughmatdirect manner. In this case, when
analyzing the standard of proof and the extentudicjal review, he concludes that
Commission’'s judgment does not merely mean a coafion of a fact relative to
whether certain requirements are complied withair m addition to this, verification
of the said judgment requires a complex technisglessment that is not based on

precise scientific rules but on the applicatiorc@itain general principles and criteria.

17
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For this reason it could not be demanded of the iBission to confirm whether
an operation would create or reinforce a positidndominance proving to be an
impediment to effective competition. As it is unsteod by Tizano, considering the
difficulty of such a future assessment, it is erfodgr the commission to base its
judgment on material elements whenever these haan lobtained within the
framework of a rigorous and detailed investigati@pinion of the General Attorney in

the Tetra Laval Il case, par. 73y 74).

It is obvious that this attorney recognizes thathini the framework of the
Commission’s discretionary faculties alternativeogqadural guarantees must be
reinforced. Such guarantees imply the duty of periog a good investigation.
Although the General Attorney does not mention isssie directly, it is obvious that a

reference is being made.

This obligation is even more outstanding if it ispkin mind that in the case of
merger control, and competition Law in general, ave facing public administrative
authorities that must both investigative and prasatal function and the adjudicative

function (see Wills, 2004).

Within this framework of principle of due diligendt&o recently created figures
have been inserted alongside the Directorate-Gentya Competition (DG
Competition) which exists precisely to enforce madural guarantees. These two figures
refer to the “devil's advocate” panel on the onexdhaand the Chief Competition

Economist.

18



On the one hand the “devil’'s advocate” panel isienap of the civil servants who
compose the DG Competition. They must have no pélation to the case in order to
review the arguments about the economic teory thieory of harm) and the evidence
presented by the DG Competition case team in thgendeing examined. The Chief
Competition Economist a figure with a three-yeammteon the other hand, must
independently assess the methodological featureghef economic theories and
econometrics techniques behind the applicationoofipetition rules (ALBORN et al,

2007: 177).

Clearly, this is a case of internal mechanisms #uampt to improve the
decisions being made by acting as independenth«fras of eyes» to the investigation
under way. To a certain extent they constituteewing organisms whose efficiency is
linked to the decision-making procedures involvBibnetheless, the results of said
mechanism will depend on the level of consensusadeed (ALBORN et al, 2007:
178), and despite the fact that some authors hiagady expressed their opinions on
this mechanism’s efficiency there are still aspélctd need to be examined, specifically
those related to transparency (PFLANZ, 2005: 1@hjch forms another manifestation

of good administration principle.
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