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Abstract

This study examines whether or not the Zimbabweganwdtural land expropriation laws are
consistent with its international legal commitmesutsi obligations enumerated in Article 6 of
the Zimbabwe-Netherlands BIT which were expounddbe Funnekotter case. It begins by
exploring the concept of expropriation, and the miaatures of the Zimbabwe’s agricultural
land expropriation laws, and proceeds to discugsdbnditions of expropriation enumerated
in Article 6 using the Funnekotter case as a coraphsfore examining whether or not the
Zimbabwe’s agricultural land expropriation laws acempatible with article 6 conditions of
expropriation. The main conclusion reached is ttaspite the good intentions and public
interests pursued by these agricultural land expiadpn laws, they are draconian, and
inconsistent with the due process, non-discrimorgtiand compensation conditions of
expropriation. Thus, Zimbabwe may have to re-thimlagricultural land expropriation laws

in light of the Funnekotter case.
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Chapter One

1.1 Background to the study
Zimbabwe embarked on the fast track land refornggamme in an attempt to remedy the

social and economic injustices that indigenous Abweans were systematically subjected to
by the coloniser$ Through this programme, the government attemptedipower indigenous
Zimbabweans by giving them land, which is the bacidbof the Zimbabwe’s econoryhe
programme was effected through Amendment 16 winiséried section 16A, and Amendment
17, which inserted section 16B, into Section 1@haf former Constitution of Zimbabwe.
Unlike the settlement reached at Lancaster Hduskese provisions empowered the
government of Zimbabwe to expropriate agricultdeadd for resettlement purposes, but
imposed the obligation to compensate farmers otiBrin its capacity as Zimbabwe’s former
colonial mastef.The land reform programme eroded the value of Esdn economic asset
by giving legal title of expropriated land to thevgrnmen€ This caused property insecurity
which scared foreign investors and slowed Zimbabve£onomic growth. However, these
provisions were retained in the Constitution of Babwe of 2013 (Constitution of Zimbabwe)

with little changes.

Section 72 of the Zimbabwean Constitution provifi®s non-justiciable agricultural land
expropriation, and compensation for improvementana by the Government of Zimbabwe,
while obligating the British government to pay canpation for expropriated land. Section
72 makes such a provision despite the existentdeeoAgreement on the Encouragement and
Reciprocal Protection of Investments between theuBkc of Zimbabwe and the Kingdom of
the Netherlands (Zimbabwe-Netherlands BIT), amortyers, which prescribes that

! See S Sacco ‘Human Rights and the Land Reform; theeptd@n individual’ in S Moyo et al (ed€pntested
Terrain- Land Reform and Civil Society in Contengpp Zimbabwe(2008) 340 &Mike Campbell and Others
v The Republic of Zimbabw8ADC (T) Case 2/2007.

2T Kapunya ‘Modelling the Impact of the ‘Fast Tradkand Reform Policy on Zimbabwe's Maize sector’
published Masters Dissertation, University of Priet¢2010) 10. He contends that by virtue of beirgveloping
country, Zimbabwe’s economy is sustained by thecatjural sector which is uniquely important forveeal
reasons namely; its provision for food, employmeatue added to GDP and foreign exchange.

3 Constitution of Zimbabwe 1980.

4 Section 16 of the Constitution of Zimbabwe of 19&@jinally permitted the government of Zimbabwe to
expropriate land for resettlement only against paymf prompt and adequate compensation calcutatedarket
value.

5 See Section 16A(1)(c)(1) & PVd Bosschiée Law and Policy of the World Trade organisatidext, Cases
and Materials (2005) 10, Zimbabwe’s engaged in these exprapriatdespite its need of FDI as a developing
country.

6 Kapunya (n 2 above) 12.

7 Section 72 of the Constitution of Zimbabwe , 2013.

1



expropriation should be carried against fair congpéion in accordance with the due process
of law 8 Therefore, there is uncertainty as to whetheretlaggicultural land expropriation laws
are compatible with the Zimbabwe-Netherlands BlITidibons of expropriation. Although
controversial in international investment law, expration refers to compulsory transfer of,
or severe interference with, property rights of coencial value of an investor in favour of, or
by, the staté According to Reinisch? there are two types of expropriations; direct iaiirect

expropriationt! In Zimbabwe, agricultural land was directly expiaped.

1.2 Problem statement
In the year 2013, Zimbabwe passed into law the @atisn of Zimbabwe'? This Constitution

with its complementary legislatiGhempowers the government of Zimbabwe to expropriate
agricultural land for agricultural resettlement ¢gzetting the notice of acquisition only, but
imposes the responsibility for paying compensafmmexpropriated land on Britain in its
capacity as Zimbabwe’s former colonial masteZimbabwe, however, retains the duty to
compensate the land owners for improvements etfamegricultural land® The Constitution
further ousts the jurisdiction of courts to revidve expropriation process, and proscribes the
land owners from challenging the expropriation psscbefore the court®. These laws are a
government attempt to reverse racial land tendatioas which happened when Zimbabweans
were unjustly stripped of their land without comgation through the British colonial laws
which annexed Zimbabwe to the British territdfyHowever, by signing the Zimbabwe-
Netherlands BIT, Zimbabwe committed itself to thetiNerlands that it will expropriate the
investments of the Netherlands nationals in aceureavith the due process of law, for public
interests, in a non-discriminatory manner and agaiompensatioff This international legal
commitment raises questions as to whether Zimbabwagricultural land expropriation laws
are consistent with the Zimbabwe-Netherlands Blfiditions of expropriation, and if not, the

extent thereof.

8 See Article 6 of the Agreement on the encouragémed reciprocal protection of investments betwten
Republic of Zimbabwe and the Kingdom of the Netheds (1996).

9 A Reinisch ‘Expropriation’ in P Muchliski & C Sceuer (eds)nternational Investment Lay2008) 414.

10 A Reinisch ‘Expropriation’ in P Muchliski & C Sctuer (n 9 above) 424-425.

11 See definitions in Chapter Two.

12 Constitution of Zimbabwe, 2013.

13 Land Acquisition Act 3 of 1992, Chapter 20:10.

4 See Section 72 of the Constitution of Zimbabv@d,2

15 Section 72(3)(a) of the Constitution of Zimbab®813.

16 Section 72(3)(b) and (c) of the Constitution ofmbabwe, 2013.

7L Ndlovu ‘Following the NAFTA Star: SADC land @fm and Investment Protection after f@ampbell
Litigation’ (2011) 15Law, Democracy & Developmeh0®.

18 Article 6 of the Zimbabwe-Netherlands BIT.



The above problem is exacerbated by the fact timbabwe’s agricultural land expropriation
laws are by and large similar to those it impleradrit terms of the former ConstitutiGhbut
which it unsuccessfully defended before the SADIGUtal2° and the ICSID tribunat In the
Funnekottercase of 2009, the ICSID tribunal dealt with the sjiom as to whether or not
Zimbabwe’s compulsory acquisition of the Netherkndtional’s land without compensation
in terms of the former Constitution was consistesiih the Zimbabwe-Netherlands BIT
conditions of expropriation. The tribunal, therefprcanvassed these conditions of
expropriation. The 2013 Constitutional provisioetating to agricultural land expropriation
have not been subjected to the international attstrutiny to test their consistency with the
Zimbabwe-Netherlands BIT conditions of expropriatidherefore, it is imperative for this
study to examine if the Zimbabwe’s agriculturaldaexpropriation laws are consistent with
the conditions of expropriation stipulated in d#ié of the Zimbabwe-Netherlands BIT, and

if not, the extend of inconsistency thereof.

1.3 Research question(s)
The core question that this study seeks to anssveare the Zimbabwean agricultural land

expropriation laws consistent with Article 6 of tAenbabwe-Netherlands BIT conditions of
expropriation as expounded in tRennekottercase? If not, how can Zimbabwe align its
agricultural land expropriation laws with the Zinhvee-Netherlands BIT conditions of

expropriation?
To answer the above question, the following substjoes need to be answered:

I. What constitutes expropriation in internationaléstment law?

il. What are the main features of Zimbabwe’s agricaltland expropriation laws?

iii. What was the ICSID decision in thEunnekottercase on the Zimbabwe-
Netherlands BIT conditions of expropriation?

Iv. Are Zimbabwe’s agricultural land expropriation lae@mpatible with Article 6 of
the Zimbabwe-Netherlands BIT?

19 Sections 16A and 16B of the Constitution of Zimivab1980.
20 Campbell(n 1 above).
21 Bernidus Henricus Funnekotter v the Republic oftzibwelCSID case number ARB/05/6 (Funnekotter case).
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1.4 Thesis statement
This study contends that Zimbabwe’s agriculturatl@xpropriation laws, which provide for

non-justiciable expropriation of agricultural laridr resettlement, and compensation for
improvements on agricultural land only, are incetesit with Zimbabwe’s international legal
commitments and obligations enumerated in the ZbweaNetherlands BIT, particularly

article 6 which stipulates the conditions of expraton.

1.5 Justification of the study
The principal objective of this study is to examittee Zimbabwean agricultural land

expropriation laws in light of the Zimbabwe-Netlagr BIT conditions of expropriation as
expounded in th&unnekottercase. It examines Zimbabwe’s agricultural landregpation
laws from an investment perspective usingRbanekotteicase as the compass. At the end of
the discussion, recommendations will be made talgguiimbabwe on how to expropriate
agricultural land in line with its internationalg@ commitments and obligations enumerated
in the Zimbabwe-Netherlands BIT. Therefore, thigdgtis important to Zimbabwe, and other
developing countries which want a roadmap on howdtonalise investments within the

relevant international law parameters.

1.6 Literature review
Many researchers have written about how Zimbabw@snial history informs its agricultural

land expropriation laws. However, no attempt haanbmade to investigate the legality of the
Zimbabwean agricultural land expropriation lawslight of BITs to which Zimbabwe is a
signatory. This study seeks to examine if Zimbalsvegjricultural land expropriation laws are
compatible with the Zimbabwe-Netherlands BIT coiatis of expropriation stipulated in

article 6.

Salacus& contends that treatification was prompted by latkonsensus on the applicable
customary international law rules on investmentterhational Investment Agreements (l1A)
are an important source and pillar of internatianakestment law because of their certainty
and enforceability, thus, they impose internatideghl obligations on state parties to them.
He further contends that countries that enter Biics commit themselves to faithfully enforce
the terms of the treaty, and a breach of thesest@nmposes an international responsibility on
the host state. This argument brings into the fbee question as to whether Zimbabwe’s

22 Salacuse JWT he three laws of international Investment, Natip@®ntractual and International Frameworks
for Capital (2013) 355.



agricultural land expropriation regulatory regingein keeping with its international legal

commitments and obligations arising from the ZimikeiNetherlands BIT.

Supedf® argues that BITs, like customary international ,l@e+affirm the right of states to
exercise the power of eminent domain for publicppses within the defined contours to
protect investors from arbitrary deprivation ofithevestments. As a rule of thumb, states can
expropriate the property of aliens for public pwes, in a non-discriminatory manner, in
accordance with due process of law, and againstpeosation?* Supedi’'s approach to
expropriation is imperative for this study as itngeally lays down BIT principles on
expropriation which are relevant for examining tl#mbabwean agricultural land
expropriation laws with a view to test their combpiity with the Zimbabwe-Netherlands BIT

conditions of expropriation.

Francis® contends that th@act sunt servandarinciple requires the BITs signatories to
faithfully carry out their treaty obligations, thusost state laws that violate treaty obligations
are illegal and impose international responsibitityit?® Francis, however, did not examine
the legality of the Zimbabwean agricultural landpepriation laws in light of its BIT

commitments and obligations, but his argument ipartant as it lays down the basis for

undertaking such examination.

According to Suzy?’ expropriation is the most controversial concept iriternational
investment law, especially the issue of compensatite contends that since BITs are driven
by the capital exporting countries, they have dedifthe customary international law
requirements that compensation must be effectir@mpt and adequate although a few BITs
provide for appropriate compensati$hSuzy, however, states that international tribunals
sometimes rule that regulatory expropriations aeaompensable. Hoffm&hopposes this
argument, and contends that expropriation withammensation is confiscatory. Hoffman’s

argument is further echoed by Reini€tiind Reismatt who hold that whether expropriation

23 SP SuberdiNTERNATIONAL INVESTMENT LAW, Reconciling Law, &odind Principleg(2008) 76-77.

24 Supedi (n 23 above) 73 & M Sornarajge International Law on Foreign Investmén®10) 208.

25 ] Francis & JS Nicholson ‘The Protection of FoneRyoperty under Customary International LawB@ston
College Law Reviewg94.

26 Francis and Nicholson (n 25 above) 406 and 413.

2THN Susy ‘Best Practices Indirect Expropriatidmternational Institute for Developme(2012) 1.

28 Suzy (n 27 above) 5.

2%AK Hoffman ‘Indirect Expropriation’ in A Reiniscfeds)Standards of investment Protecti(@008) 198.

30 A Reinisch ‘Expropriation’ in P Muchliski & C Schuer (n 9 above) 436.

31WM Reismn & RD Sloane’Indirect Expropriation arid Valuation in the BIT Generatioirale Law School
Faculty Repositoryl-1-2004 133.



is carried out lawfully or unlawfully, compensatishould be paid in full. It is submitted that
the latter’'s argument is the correct internatidaal position. This argument queries the legality
of the Zimbabwean agricultural land expropriatiaws$ which provide for compensation for
improvements effected on land only. However, theggiments were not contextualised to
Zimbabwe, therefore, this study shall examine i tHimbabwean agricultural land
expropriation laws are consistent with the ZimbaiNetherlands BIT conditions of

expropriation.

Sornarajaf? argues that states with a history of expropriatbould guarantee the investors
against expropriation if they want to restore ingesonfidence and attract FDI. Compensation
is, however, the most controversial requiremergxqfropriation. Capital exporting countries
advocate for prompt, effective and adequate congtemsin cases of nationalisation whereas
capital importing countries advocate for approgri@mpensation to be used as a standard of
compensation payment against expropriafiomhis argument is not contextualised to any
specific country nor does it examine the specicd&imbabwe’s expropriation laws, hence the

necessity of this study.

Sacco®* as a human rights advocate, argues that compegstite land owners for the
improvements on land only is justified to balanke public interests and the interest of the
land owners in land expropriations given Zimbabweddonial history3® Sacco analysed
Zimbabwe’s agricultural land expropriation lawsrfrahe human rights perspective and not

from the investment perspective as intended ingtudy.

Ndlovu®® analysed sections 16A and 16B of the former Curitn 2’ which provisions were

incorporated into the 2013 Constitution, from thAD& regional investment protection
perspective. He argues that Zimbabwe’s land exmtpn was unlawful as it violated its
SADC Protocol but he did not examine if these mimris are in keeping with Zimbabwe’s

international obligations stipulated in the ZimbabNetherlands BIT. More so, Ndlovu used

32 Sornarajah ( n 24 above) 99-100.

33 Sornarajah (n 24 above) 208.

34 See S Sacco ‘Human Rights and the Land Refornplttee of an individual’ in S Moyo et al (n loaie) 348
& E Muzengi ‘Expropriation is not enough; Rightddriberties is what matters’ in S Moyo et al (e@snhtested
Terrain- Land Reform and Civil Society in ContengygrZimbabwe(2008 ) 393.

35 Sacco ‘Human Rights and the Land Reform; the ptdi@n individual’ in S Moyo et al (n 1 above§s3

36 Ndlovu (n 17 above) 10.

37 Constitution of Zimbabwe 1980.



the Campbelicase as the compass of his discussion wheredsytimekotteicase shall be the

compass in this discussion.

Researchers canvassed the expropriation principlghout contextualising them to
Zimbabwe’s agricultural land expropriation laws,ambas the contextual writings canvassed it
from the socio-economic and political perspectaed not from the investment perspective.
Therefore, this mini-dissertation shall examineZirebabwe’s agricultural land expropriation

laws in light of the Zimbabwe- Netherlands BIT wstheFunnekottercase as a compass.

1.7 Research methodology
This study shall be desktop and library based.galldistorical approach will be used to trace

the developments that led to expropriation of adwgcal land and consequently the
Funnekotterarbitration. More so, a descriptive, analyticatl grescriptive approach will be

adopted in this research. The descriptive appraaitserve to lay out factual and legal issues
prior to the analysis. This method will be used @rapters One to Five. The prescriptive

approach will be used to make policy recommendatiorChapter Six.

The primary documents that shall be used will ke @onstitution of Zimbabwe, the Land

Acquisition Act and the Zimbabwe-Netherlands BITofd so, case law shall be utilised to
clarify legal issues where relevant. Secondarysusuch as textbooks and journal articles
shall also be used in order to make relevant dasmni and analysis of the issues under

consideration.

1.8 Limitation of the study
| am conducting this study in South Africa, so Iighii not be able to access some sources of

information that are relevant for this study whictvould have been able to had | been in
Zimbabwe. This problem is exacerbated by lack aflfug for the research.

In substance, this research will examine Zimbabwagigcultural land expropriation regulatory

regime in light of the Zimbabwe-Netherlands BlTngstheFunnekottercase as the compass.

This study exclusively deals with the legal iss@®l not socio-economic and political issues,

save in compelling circumstances to explain thallessues in the discussion.



1.9 Chapter outline

1.9.1 Chapter 1: Introduction

This is an introductory chapter containing the adtrction to the research subject matter,
research problem, the research question(s), thiadesment, justification of the study, literature

review, research methodology, the limitation of $hedy and the chapter outline.

1.9.2 Chapter 2: Expropriation
This chapter explores the concept of expropriadod different types of expropriation. It

briefly discusses the conditions of expropriatiower customary international law.

1.9.3 Chapter 3: The main features of the ZimbabweaAgricultural Land
Expropriation Laws
Chapter three explores the historical, socio-ecoaand political factors that inform the

current Zimbabwean agricultural land expropriatlaws. It principally discusses the main

features of Zimbabwe’s agricultural land expropoataws.

1.9.4 Chapter 4: The Funnekotter Case
This chapter canvasses the conditions of expropniaenumerated in the Zimbabwe-

Netherlands BIT using thHeunnekotteicase as the compass for the discussion.

1.9.5 Chapter 5: Analysis of key aspects of Zimbabeis Agricultural Land
Expropriation Laws in the light of the Funnekotter Case
Chapter five examines the compatibility of Zimbaksvagricultural land expropriation laws

with the Zimbabwe-Netherlands BIT conditions of exgriation. Thereafter, it highlights the

implications of these laws on FDI.

1.5.6 Chapter 6: Conclusions and Recommendations
This is the last chapter of the study which sumshegpkey issues discussed in this study and

makes recommendations on policy options availalfi¢hie government to adopt, with a view
to ensure the security of agricultural land rigintsine with the Zimbabwe-Netherlands BIT

commitments and obligations.



Chapter Two

Expropriation

2.1 Introduction

Both BITs and customary international law recognise hosts’ state’s rights to exercise the
power of eminent domain; however, there is stildemic debate as to the meaning and scope
of the concept of expropriation particularly inaiteexpropriation. This chapter explores the
concept of expropriation and its two traditiongleg, that is, direct and indirect expropriation.
It ends with a brief discussion of the conditiomgler which host states may expropriate the
investments of aliens under customary internatitaval It argues that, although controversial,
the BITs have minimised the debate as to the mgaamd scope of expropriation particularly

indirect expropriation.

2.2 What constitutes expropriation?

Like other BITs! the Zimbabwe-Netherlands BIT does not define thcept of expropriation;
rather, it merely sets out the conditions underciWhis signatories may expropriate the
investments of nationals of the other stafEhus, arbitral tribunals have taken it upon
themselves to define and develop the conédpkpropriation refers to the actions of the state
that divest the investor’'s private property rightsluding any rights that can be objects of
commercial transactiorfsThis entails that the host state acquires as$éte investor without
the investor's conseRtExpropriation simply refers to state actions tmaterially undermine

the economic value of the aliens’ investmentsait be accomplished directly or indirectly.

2.2.1 Direct Expropriation
In the Metilclad Corp v United Mexican Statésthe ICSID tribunal held that direct

expropriation involves a deliberate taking of pnapesuch as seizure or forced transfer of
property title from an investor to the host staféis is usually achieved through a government

1 See Article 4(2) of the Treaty between the FedR@eglublic of Ethiopia and the Federal Republic efi@any
concerning Encouragement and Reciprocal Protectidnvestments (Ethiopia-Germany BIT) (2004), detic
3(1) of the Agreement between the Republic of Fidland the Arab Republic of Egypt on Mutual Pratecof
Investments (Egypt-Finland BIT) (1982).

2 See Article 6 of the Agreement on the Encouragement Radiprocal Protection of Investments between the
Republic of Zimbabwe and the Kingdom of the Netheds (1996).

3 See in front.

4 A Reinisch ‘Expropriation’ in P Muchliski & C Sceuer (eds)nternational Investment Lay2008) 414.

5 SP SuberdiNTERNATIONAL INVESTMENT LAW, Reconciling Law, &odind Principlg(2008) 118.

6 Metilclad Corp v United Mexican StatesRB (AF)/97/1/ (Award, 30 August 2000) 16 ICSIpara 103.

7 A Reinisch ‘Expropriation’ in P Muchliski & C Scéuer (n 4 above) 425.
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decree or decisiorfsHowever, this type of expropriation is now unusasistates do not want
to alarm foreign investors that they are investairiandly. Direct expropriation is easier to
determine as it involves an outright transfer ofestors property title in favour of the

governmen?.

2.2.2 Indirect expropriation

The concept of indirect expropriation is controi@rand is expressed in different ways.
According to Hoffman’$t conservative definition, indirect expropriatiorppans when a host
state interferes with property rights renderingrit@ useless that they should be considered
to be expropriated. Thus, indirect expropriationthis state’s incidental interference with the
use of property which significantly affects thegeaably-to-be-expected economic benefit of
the property; however, the state need not dirdmtlyefit from such interferendéThis form

of expropriation does not interfere with ownersbiplegal title of the investment, but the
economic benefits that should flow from an investti®y undermining the economic interests
of the investors. Sometimes property may be exptgat without the state’s intention to do
so. This creates knotty problems in determiningolvlstate measures constitute expropriation.
The ‘sole effect® criterion and the police powers doctrine havenfeemulated by the ICSID
tribunal in attempt to solve this problem.

In Tippets, Abbett, McCarthy, Stratton v TAMS-AFFA $€liting Engineers of Irart} the
ICSID arbitration tribunal ruled that when determm whether a government measure
constitutes indirect expropriation, the intentiamsmotives of the government in formulating
and implementing the expropriation measures aeeifegortant than the real impact that these

measures have on the investmeénfBhis position was later buttressed by the ICSIBislen

8 Supedi (fn 5 above) 118. See Article 4 of the Ziimlve-Germany BIT, Article 6 of the Zimbabwe-Netheds
BIT and Article 4 of the China-Zimbabwe BIT.

9 AK Hoffman ‘Indirect Expropriation’ in A Reiniscteds)Standards of investment Protecti(2008)151.

10 “tantamount to expropriation”, “equivalent to empriation”, “same effect as expropriation” and @ieg
expropriation”.

1 AK Hoffman ‘Indirect Expropriation’ in Reiniscin(9 above) 157.

12 Metalclad(n 6 above) para 9.

13 See R Dolzer ‘The Impact of international Investin&reaties on Domestic Administrative Law’ (20()
International Law and Politicss3 & CM Porterfield ‘State Practice and the (Putpd) Obligation under
Customary International Law to Provide Compensafion Regulatory Expropriations’ (2011.CJ.INT'L
L&Com.REG XXXVII 160.

Y Tippets, Abbett, McCarthy, Stratton v TAMS-AFFA €ling Engineers of Iragné Iran-US CTR ( 24 June
1984) 219, 225.

15 SH Nikiema ‘Best Practices Indirect Expropriati¢2012),International Institute of Sustainable Development
13. See als@ Reinisch ‘Expropriation’ in P Muchliski & C Schuer (n 4 above) 444-447.
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in the Metilclad casé'® Some tribunals have ruled that state measuregasuiadly deprive
investors of their investments if they create arsjstent or irreparablé”, or ‘permanent or
irreversible® obstacle to the investor’'s enjoyment and dispog#he investment, and thus,
constitute indirect expropriation. The sole effegterion is harsh, especially on developing
countries, as it keeps them on guard leaving theth mo policy space. This criterion is
favourable to foreign investors and not the hostegoments. It solely considers the extent of
damages suffered by the investors when determimihgther the government measures

constitute indirect expropriation.

On the other hand, the police powers criterion iemthat states are not liable for economic
injuries sustained by investors which are a consecg of host state regulations that were
formulated, and implemented in good faith, and WHadl within the accepted parameters of
police powers under international IaWThis doctrine, unlike the sole effect, posits miagure,
context and purpose of measures as all importasetermining if the state measure is a mere
regulation or constitutes compensable exproprigfidnis doctrine is broader than the sole
effect criterion, but its scope is not clear. kalgives states police space, and limits state
liability, thus it is friendly to the host states eompared to the sole effect doctrine. However,
its wide scope leaves investors with little prot@tgiven that most expropriations are effected

discreetly; thus, many expropriations may qualgynan-compensatory.

There is still uncertainty as to which criterionoshld be used for determining if indirect
expropriation has occurred. The complexity of tbaaept of indirect expropriation makes it
difficult for delimiting the state actions that iitute expropriation although international
tribunals have developed legal jurisprudence orctmeept and continue to do so. However,
it is submitted that although investor friendlye tbole effect criterion offers a better balance

between the investor’s rights and the state’s righegulate.

16 Metilclad (n 6 above) para 103 & R Dolzer and F Block ‘ledir Expropriations: Conceptual Realignments’
(2003) 30International law FORUM du droit International62-164.

17 Generation Ukraine Inc v Ukrain¢CSID Award, (16 September 2003), para 20.

18 5.D.Myers Inc. v Government of CanaBartial Award (13 November 2000) para 283.

19 B Mostafa ‘ The Sole Effect Doctrine, Police Posvand Indirect expropriation under international I2008)
15.1Australian International Law Journ&72 .

20 Mostafa (n 19 above) 267.

11



2.3 State’s rights to expropriate

The BIT<! recognise, and re-affirm the customary internatidaw principle that sovereign
states have a right to expropriate the investmifareigners against compensation if it is done
in a non-discriminatory manner for public purpo%$e®n the other hand, this right imposes an
obligation on the host state to pay adequate cosgtiem?® This right emanates from the
doctrine of state territorial sovereigrifiThis right was confirmed by the Supreme Court of
Appeal (SCA) in thevlike Campbell cas®. This case was decided by Deputy Chief Justice
Malaba with the other judges concurring. In an inguat case such as this, it would have been
better if the other Supreme Court judges wrote pedelent opinions on the case. This could
have helped in the development of the legal juddpnce on expropriation in Zimbabwe, for
example, on the legal issues such as how far cababwe go back to correct the historical
discriminatory injustice as this issue is still otdar.

2.4 Customary international law position on expropration

An understanding of customary international lawutatjon of expropriation is imperative for
one desiring to explore the BIT’s regulation of ewiation?® This is because BITs codify
and clarify the abstract customary international [@inciples of expropriation. Customary
international law is one of the key sources of nma¢ional law and it appliesrga omnes
Customary international law circumscribes the &giewer of eminent domain to protect the
private property rights of foreign investors. Irméts the expropriation of alien property in a
non-discriminatory manner, for public purposes, agdinst compensation. A breach of one of
these conditions renders expropriation unlawful iamgbses an international responsibility on
the host state to pay full compensation. Belowhsief discussion of customary international

law conditions of expropriation.

21 See Article 4 of the Agreement between the Repuliflizimbabwe and the Federal Republic of Germany
concerning the Encouragement and Reciprocal Protecf Investments (Zimbabwe-Germany BIT) (1995),
Article 6 of the Zimbabwe-Netherlands BIT and detid¢ of the Agreement between the Government of the
People’s Republic of China and the Government ef Republic of Zimbabwe on the Encouragement and
Reciprocal Protection of Investments (China-ZimbaliT) (1996)

22 Nikiema (fn 15 above) 7.

23R Dolzer ‘Case comment CanocoPhilips v Venezueth@old Reserve v Venezuela, Expropriation: A new
focus on Old Issues’, (2018P.2 ICSID Revie\882.

24D Zongwe, ‘The contribution of Campbell v Zimbabieeforeign Investment Law on Expropriation’ (2010)
2:1 Namibia Law JournaB5.

25 Mike Campbell and Others v The Republic of Zimbab®&DC (T) (Case 2/2007) 1. This position is
concretised by the 1962 United Nations General igde Resolution 1803 on Permanent Sovereignty over
Natural Resources.

26 A Reinisch ‘ Legality of Expropriations’ in A Rdsth (eds) (2008%tandards of investment Protectibn3.
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2.4.1 Public Purpose

The public purpose condition for the legality ofpeapriations proceeds from the utilitarian
view of governance that the individual person’shti¢gp property should yield only to the
overriding interests of the greater pufiidPublic purpose refers to the interests of public
utility. 28 According to Zongwe?® the concept of public purpose is too broad, vatjue,
ambiguous and political. The problem with the peilplurpose requirement under customary
international law is that there is no means ofeewng whether the undertaken expropriation
is for public purposed. However, expropriations that are intended to fyrartain political
leaders may be unlawful at international law andase international responsibility on the host

State.

2.4.2 Non-discrimination

International law proscribes subjecting the propeftan alien to discriminatory laws without
justification3? This entails that states, when expropriating prop should treat aliens and its
nationals alike in law and in fact for its measui@be consistent with the non-discrimination
principle 33 Zongwe* however, contends that remedial discriminatiotaigful where it is
aimed at advancing the previously disadvantagedipyraf people. It is submitted that
discrimination is unlawful and imposes an interoiadl responsibility on the host state save if

it is justifiable.

2.4.3 Compensation

Even if the investor's properties are expropriaikebally, the investors are unlikely to
complain if they are adequately compensated foir tineestments® Thus, to investors,
compensation is most important in cases of expatipri® States have always recognised the
corresponding duty of the expropriating state tenpensate investor¥: however, they

2T KN Schefernternational Investment Law, Text, Cases and Mal®(2013) 170.

28 Certain Germany Interests in Polish Upper Siledig26 PCIJ, Series A, No.7 p22.

29 (fn 24 above) 39.

30 This requirement is vague as it is not clear astto qualifies as the public.

3! Salacuse JWThe three laws of international Investment, Natip@antractual and International Frameworks
for Capital (2013) 316.

32 J Francis & JS Nicholson ‘The Protection of FgneProperty under Customary International LavBdston
College Law Reviews90.

33 Francis & Nicholson (n 32 above) 398-99.

34 See (n 24 above) 43 & L Ndlovu ‘Following the NR& Star: SADC land reform and Investment Protection
after theCampbellLitigation’ (2011) 15Law, Democracy & Developmemt.

35 Salaccuse (n 31 above) 317.

36 See Schefer (n 27 above) 187 & OECD, “Indirectri@gpiation” and the “Right to Regulation” in Intextional
Investment Law, OECD Working Papers on Internatibmeestment, 2004/04, OECD Publishing 3.

37 Schefer (n 27 above) 188.
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disagree on whether there is an international nonnthe nature of compensation owed an
investor whose property has been expropridtefihe western industrialised capital exporting
countries contend that compensation should be ategprompt and effectivéwhile the
developing capital importing countries argue fopr@priate compensation which takes into
account the countries’ domestic laws and econorniatons?® The international law position
on compensation was clarified in tBdorzow Factory caséwidely recognised as a seminal
international decision on compensation. In thisecdse Permanent Court of International
Justice (PCI1J) distinguished between lawful andchwful expropriations. It held that where
reparation is not possible, compensation mustraasfa@ossible wipe out all the consequences
of an illegal act and re-establish a situation Wwhiould in all probability have existed, had an
illegal act not been committédThis is different from compensation for lawful egpriation
which should be equivalent to the expropriated stvent at the time of expropriation.

There is no evidence that due process is one afahéitions for the legality of expropriations
in customary international law. With, regard to theee discussed conditions, a breach of one
of them renders expropriation unlawful and impaaeiternational responsibility on the host

state to pay full reparation for expropriated irtuesnts.

2.5 Conclusion

This chapter has shown that direct expropriatiooives the transfer of the investor’'s legal
title to the property in favour of the state wharghe meaning and scope of indirect
expropriations remains controversial although thiesBnitigate this controversy. This debate
is exacerbated by the fact that, depending on thérator’'s views, the ICSID tribunals
sometimes use the sole effect doctrine or the @ghowers doctrine, to ascertain if state
measures constitute compensable expropriation. kHenvehe sole effect doctrine offers a
more balanced approach to this controversy thuss dften used than the police powers
doctrine. Indirect expropriation happens when stagasures substantially undermine the
economic value of alien’s investments renderingrtise useless that they should be regarded
to be expropriated, while investors retain legdletito their investments. Customary

international law requires states to expropriaiend investment in accordance with the due

38 Salaccuse (n 31 above) 317.

3% Compensation is effective if paid in a freely certible currency of the investor’s choice.

40 See Schefer (n 27 above) 188 & Salaccuse (n 2Z&al3d 7.

41 Certain German Interests in Polish Upper Sile¢ia28 above). Also see Supedi (n 23 above) 123.

42 p Blenvenu & MJ Valasek ‘Compensation for UnlavwEixipropriation, and Other Recent Manifestationthef
Principle of Full Reparation in International Int@ent Law’ 2009 1&Kluwer Law InternationaR30.
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process of law, in a non-discriminatory manner, against compensation. Having defined the
concept of expropriation, the next chapter will lexp the main features of Zimbabwe’s

agricultural land expropriation laws.
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Chapter Three

The main features of the Zimbabwean Agricultural Land Expropriation
Laws

3.1 Introduction

This chapter discusses the main features of thédalinvean agricultural land expropriation
laws. Firstly, it attempts to contextualise the Babwe’s agricultural land expropriation
regulatory regime by analysing the historical, ahdegal, economic and political factors that
inform it. Secondly, it discusses Zimbabwe’s intgional legal obligations to protect property
rights and the general importance of land to Zimizdns. In the main, it explores the
constitutional provisions and statutes that reguthe expropriation of agricultural land in
Zimbabwe. This chapter will argue that Zimbabwagsicultural land expropriation laws are
informed by its colonial history and the postponatna the solution to the land question by
the Constitution of Zimbabwe of 1980.

3.2 Key Laws
In this discussion, the key laws are as follows:

The Constitution of Zimbabwe, 2013 (Zimbabwean Giturtgon)
Constitution of Zimbabwe, 1980 (Constitution of 098

Land Acquisition Act 3 of 1992, Chapter 20:10

Gazetted Land (Consequential Provisions) Act 808f&2 Chapter 20:28
Agricultural Land Settlement Act, Chapter 20:01

Rural Land Occupiers (Protection from Eviction) A& of 2001, Chapter 20:26.

3.3 Definition of key concepts

3.3.1 Agricultural land
Section 72(1) of the Constitution of Zimbabwaefines agricultural land as ‘land used or

suitable for agriculture, that is to say for hauttare, viticulture, forestry, and aquiculture or

1 The Constitution of the Republic of Zimbabwe Ameaht 20 of 2013 (Zimbabwean Constitution).
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for any purpose of husbandry’. The same provisiso alarifies that this does not include

communal lands or land within the boundaries ofidran local authority.

3.3.2 Agricultural land expropriation laws
This is the legal framework regulating compulsocguasition of agricultural land as defined

in Section 72 of the Constitution of Zimbabwe.

3.4 Historical background to the land issues in Zirnabwe
According to Ndlovi it is imperative for anyone desiring to review thienbabwean land

laws to firstly take into account the importanttarscal events that have shaped the current
laws because the Zimbabwean land laws are insdpdram history.

3.4.1 The roots of Land problems in Zimbabwe
Unlike Zambia and Malawi which remained British f@ctorates, Zimbabwe was colonised in

189CF by the settlers who upon failure to find minergbdsits in Zimbabwe decided to develop
the agricultural sectotf.Unlike protectorates which remained under the i€ritcontrol,
colonies geographically became part of the Britéstitory.> This means that the Zimbabwean
land was annexed to Britain; however, only fertilmnd was taken from indigenous
Zimbabweans as compared to the Malawians and Zas\w&o retained ownership of their
land. The colonisation of Zimbabwe was confirmedtbg Privy Council in 1918In Re
Southern RhodesfaThe British colonisation of Zimbabwe was motivatey Zimbabwe’s
fertile soils which were crucial for the developrhehthe agricultural sector. Zimbabweans
were brutally crushed when they tried to defend @gain ownership of their ancestral land
in the Anglo-Ndebele war of 1893-4 and the Firsin@irenga/Umvukela of 1896-7After
these wars, the indigenous Zimbabweans were fgreilbtted from their most fertile land, and
crowded in the infertile native reserfashich were unsuitable for agriculture. Thus, the
colonial administration destroyed the political eemy of the native Zimbabweans which was

based on agriculture. The author submits that tyypsng the indigenous people of their land,

2L Ndlovu ‘Following the NAFTA Star: SADC land mfm and Investment Protection after t@ampbell
Litigation’ (2011) 15Law, Democracy & Developmeht

3 MG Chinamasa ‘The Human Right to Land in Zimbabiee Legal and Extra-Legal Resettlement Processes’
Published Master’s thesis, Makerere University 0@)013.

4 Chinamasa (n 3 above) 13.

> Sobhuza Il, Appellant v Miller and OthgRespondents PC 1926 521-525.

5 Re Southern Rhodesia 1918C 211 (PC 1918).

7 AS Mlambo ‘ ‘Land Grab’ or ‘taking Back Stole Latithe Fast Track Land Reform Process in Zimbabwe in
Historical Perspective’ (2005)Ristory Compass AF 150, 1-211

8 C Mutasa ‘A Brief History of Land in Zimbabwe: 189 oday’ 2
http://www.focusonland.com/download/55031523be8adtessed 10 February 2016).
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their identity and human rights to dignity was asigpped, therefore, they had and have rights

to regain them.

The Privy Council’s decision was followed by a ssrof laws that institutionalised unfair land
ownership based on racial grounds in favour ofdhienisers’ the key ones being the Land
Apportionment Act? the Native Land Husbandry Attand the Land Tenure Att.The Land
Apportionment Act rescinded the rights of the Adins to own land, and legitimised the land
acquisition by the settlefs This system of unfair agricultural land acquisitivas sealed with
the enactment of the Land Tenure Act in 1969 wihiahsformed all the undesignated land
into white areas and entrenched the racial divisloetween the European and African 1&hd.
Through these laws, the majority of the Zimbabweaere dispossessed of their most fertile

ancestral land without compensation.

History shows that the indigenous Zimbabweans wiglently dispossessed of their ancestral
land by the colonisers without compensatidand they were pushed into inhospitable areas
of the country® through the colonial law<. Land problems led to the armed struggle, which
eventually led to the Lancaster House negotiatibasbrought the independence of Zimbabwe
in 1980. However, the 1980 Constitution postponsdlation to the land question, and in 2000
and 2005, attempts were made to solve this lanblgmoof Zimbabwe, as shall be discussed

in the following discussions.

® The colonisers were British and of white race.

10 and Apportionment Act of 1930. According to Painia 186) cited by Ndlovu (n 38 above) fn 16, wile@
Land Apportionment Act was finally passed in 198®& countries 48 000 Eurorpeans (of whom 11 000revhe
settled on the land) were given an average of 1di08s of land per head of the population. Thedrestwas
greater than that of the one million still predoanitly rural Africans who had only 29 acres per heathe
population.

11 Native Land Husbandry Act of 19 of 1950.

12 Land Tenure Act of 19.

M Nyandoro ‘Zimbabwe'’s land struggles and landhtigin historical perspective: The case of Gokweyas
irrigation (1950-2000)" (November 201%7.2 Historia 306.

Ysee V Nnoma ‘Son of the Soil: Reclaiming the Lam&imbabwe’ (2008) 43Journal of Asian and African
Studies375 & M Hove& A Gwiza ‘The Fast Track Land ReformoBramme and Food Insecurity: A Case of
Zimbabwe from 1992 to the Present’ ( 8 August 2012)American International Journal of Contemporary
Research281.

15D Masaka ‘Zimbabwe’s Land Contestations and HeitiBm-Economic Crisis: A Philosophical Dialogue’
(2011) 13ournal of Sustainable Development in Afriga.

6 Mutasa (n 8 above) 2.

Y Ndlovu (n 2 above) 4.
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3.4.2 Section 16 of the Constitution of Zimbabwe,9BO0
The armed struggle led to the Lancaster House Msgwots which gave birth to the

Zimbabwean Constitution of 1980 and independend®80?8 The relevant parts of Section
16(1) of the Zimbabwean Constitution of 1980 whiebulated property rights read as follows:

Section 16(1): No property of any description shallinterest or right shall be

compulsorily acquired except under the authoritg tdw that —

(a) requires the acquiring authority to give reasonablice of the intention to acquire
the property, interests or right to any person ogrthe property or having any
other interest or right therein that would be aféelcby such acquisition;

(b) requires that the acquisition is reasonably necgs$sdhe interests of defence .....
in the case of land that is underutilised, the ttlesseent of land for agricultural
purposes;

(c) requires the authority to pay prompt adequate cosgieon for the acquisition;

(d) requires the acquiring authority, if the acquisitie contested to apply to the High
Court or some other court before or not later tiienty days after , the acquisition

for an order confirming the acquisition.

Section 16 provided for compulsory acquisitionarid provided the government paid prompt
and adequate compensation. Its compensation stEndeere burdensome on a newly
independent Zimbabwe. Additionally, section 52te Constitution insulated section 16 from
amendment in the first ten years of Zimbabwe’s pahelence, thus, postponing a solution to
the land questiok® This provision indirectly guaranteed racial préi@e of agricultural land
as large tracts of land were owned by the colosiseving to colonisation. Therefore, the
postponement of social justice by not sharing lematributed to the farm invasions of early
2000, which invasions made parliament enact radigatultural land reform laws which had
dire socio-economic consequences in Zimbabwe. Tasvidwe year 2000, the war veterans and
some villagers invaded farms in different partshaf country due to the government’s failure
to honour its promise to give the indigenous petpdand that they fought for in the liberation

struggle. The government failed to stop these lamdsions as they were spontaneous. The

¥ Ndlovu (n 2 above) 4.
19 SRA Dlamini ‘Taking land reform seriously: Fromllivig seller-willing buyer to expropriation’ Pubhed
Masters dissertation, University of Pretoria 33.
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Zimbabwean land acquisitions were a-traditionahasland invasions happened first and the

law was enacted later to legitimise the acquis#tiand resettlement.

In terms of section 16, land could be acquired wiillang seller willing buyer (WSWB) basis.
Dlamini?® contends that the ‘WSWB’ policy entails a volugtaransaction between a seller
and a buyer which is an imaginary idea rather dw@nal practice as the landed are not willing
to sell their landvhereas the government cannot be said to be agvitluyer because it had a
legal duty to buy the land for redistributidhUnder the WBWS policy, small pieces of infertile
land were bought in Zimbabwe, Namibia, and SouthicAf as the landed overpriced
substandard land that they sold to the governnmntekettlement? Therefore, the WSWB
proved an ineffective policy for changing the unjlasmd tenure system in Zimbabwe leading

to the amendments that shall be discussed in tlosving subtopic.

3.4.3 Section 16A and 16B of the Constitution of AZibabwe, 1980
Following the land invasions of 2000, parliamerderied section 16A into section 16 of the

1980 Constitution through amendment number 16. rélevant parts of section 16A provide:

Section 16A(1) In regard to the compulsory acquisitof agricultural land for the
resettlement of people in accordance with a prograrof land reform, the following
factors shall be regarded as of ultimate and odi@igiimportance-

(c) the people of Zimbabwe must be enabled to reaskeit rights and regain
ownership of their land; and accordingly—

() the former colonial power has an obligationpi@my compensation for agricultural
land compulsorily acquired for resettlement, thtoag adequate fund established for
the purpose; and

(i) if the former colonial power fails to pay compsation through such a fund, the
Government of Zimbabwe has no obligation to pay pensation for agricultural land
compulsorily acquired for resettlement.

The provisions of sections 16A(1) outline the ppliehind sections 16A and 16B. This was
confirmed in the case d¥linister of Lands, Agriculture & Rural Resettleméhatothers v
Commercial Farmers Unida (Minister of Lands cagevhere the Zimbabwean SCA held that

20 Dlamini (n 19 above) 50.

21 Dlamini (n 19 above) 50.

22 Dlamini (n 19 above) 50.

23 Minister of Lands, Agriculture & Rural Resettlemé&nothers v Commercial Farmers Union
[2002] JOL 9495 (zS).
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section 16A should be understood in historical pectve. It further held that the mischief that
section 16A was to deal with was lack of financedources to carry out the land reform as
was required by section #6Thus, section 16A empowered the government of Zbwleato
compulsorily acquire agricultural land for resatientbut shifted the responsibility for paying
compensation from the government of Zimbabwe toBhish government in its capacity as
Zimbabwe’s former colonial powér.It further insulated the Zimbabwean governmentrro
paying compensation should the British governmaiit However, Zimbabwe retained the
obligation to pay compensation for improvementseeatfd on land® Section 16A was
complemented by the conforming amendment to thel I&sguisition Act’ which stipulated

in section 29C that “compensation shall only beghdg for any improvements on or to the
land”. Land could be acquired by gazetting notiockacquisition in terms of section 8 of the
Agricultural Land Settlement Aé8 To implement fast track land acquisition and risetent,
the Rural Land Occupiers (Protection from Evictidwe)?® was enacted to legalise illegal land
invasions of 2000 at the instruction of the SupreBuairt of Appeaf® These provisions
severely affected the security of agricultural laugthts although they made the expropriation
of agricultural land easier rights.

Constitutional Amendment 17 of 2005 inserted s@ctiéB into section 16 of the Constitution,
1980. The relevant parts of section 16B provide:
Section 16B (2) Notwithstanding anything contaiirethis Chapter-
(a) all agricultural land-
() that was identified on or before the 8th J@@05, in theGazette....
is acquired by and vested in the State with fule ttherein with effect from the
appointed day.....
(b) no compensation shall be payable for land refetwed paragrapltfa) except for
any improvements effected on such land before & acmuired.
(3) The provisions of any law referred to in sectl6(1) regulating the compulsory
acquisition of land that is in force on the appethtlay, and the provisions of section
18(1) and (9), shall not apply in relation to lareferred to in subsection (2) except

24 Zimbabwe Constitution of 1980.

25 Section 16A(1)(i) of 1980 Constitution , as Ameddy the Amendment 16.

26 Section 16A(1)(ii) of 1980 Constitution, as Amedd® the Amendment 16.

27 Land Acquisition Act, Chapter 20:10.

28 Agricultural Land Settlement Act, Chapter 20:01.

2% Rural Land Occupiers (Protection from Eviction)tA8 of 2001, Chapter 20:26.
30 Minister of Landgn 23 above) 11 and 21.
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for the purpose of determining any question relatethe payment of compensation
referred to in subsection (B), that is to say, a person having any right or irgere
the land-

(a) shall not apply to a court to challenge the actjoisiof the land by the State, and

no court shall entertain any such challenge...

The Zimbabwean SCA, in the casedFM et al,! held that Section 16B transcends over other
rights in the Declaration of Rights. This provisiwansferred the legal title of agricultural land
from investors to the government by publishing éicgoof acquisition in the government
gazette, but, it ousted the jurisdiction of loaalids to adjudicate any land acquisition disputes.
In 2006, the Gazetted Land (Consequential Prowisigxct®? was enacted to facilitate the
evacuation of former land owners from the exprdpdaagricultural land. This Act
criminalised continual occupation of the acquiraad by the former title holdé?.It however
clarified that calculation of compensation for impements on land continued to be calculated

in terms of the Land Acquisition Act and not secti®B.

The author submits that while attempting to outd® restrictions that section 16 imposed on
the Government of Zimbabwe, the amendments whishriad sections 16A and 16B into
section 16 introduced draconian law which serioushglermined the security of private
property rights in Zimbabwe although they enableel Zimbabwean government to easily

acquire large tracts of agricultural land for rédsetent.

3.4.4 Scholarly consensus
There is general consensus among scholars th&rttlegeform programme was a politically

motivated move as opposed to a socio-economic rffdveoma® argues that the ZANU-PF
led government, facing a threat of political defeyathe then newly formed, allegedly foreign

sponsored party, Movement for Democratic Change Qy)DPresident Mugabe quickly

31 SeeCommercial Farmers Union ET AL v Minister of Larsatel Rural Resettlement ET ASC 31/10 (Const
Application No 81/10) 6.

32 Gazetted Land (Consequential Provisions) Act 806f6, Chapter 20;28.

33 Section 3(2) of the Gazetted Land Act.

34 See Masaka (n 15 above) 336, Ndlovu (n 2 above) 2, Mlambo (n 2 above) 16: Nnoma (n 14 above) 382 and
Masilela & D Rankin ‘Land Reform in ZimbabweE: ZANU PF’s Red Hearing “ 1998 20 East Africa, Geogra.Rev 12.
35 Nnoma (n 14 above) 393 & R Duncan ‘Price or Paditlin investigation of the causes of expropria(i2®06)
50 Australian Agricaultural and Resource Economic 8tcilnc. and Blakwell Publishing LTB9. It can be
argued in this case that white farmers were uskeascapegoat for Zimbabwe’s domestic problems.
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embarked on the fast-track land reform programnte ercouraged the land invasions that
were already taking placé Thus, land reforms were mainly utilised to sus@kNU-PF’s

political power as opposed to mitigating Zimbabwssio-economic problems.

3.4.5 Britain equally responsible
The international law principle of state succesg®equires new states to assume rights and

obligations of a former state to ensure stabilityiriternational relation¥’. This entails that
when Zimbabwe became independent, it took all éspansibilities and rights created by the
former government, which means Britain cannot Ispaasible for Zimbabwe’s obligations.
This principle was followed by South Africa in tltase ofFlorence v Government of the
Republic of South Afric¥

However, the British Foreign Secretary at the LateraHouse Conference in 1979 committed
Britain, in an unwritten agreement, to fund Zimbatsvand acquisitions for land reforih.
Therefore, the international principles of statecassion equally apply to Britain. This means
that Zimbabwe was under no obligation to compentadarmers. However, Blair's labour
government dishonoured the British government’'sroatment of 1979 when it got into power
in 1997% This led to the enactment of draconian agricultlaad expropriation laws in
Zimbabwe to redistribute agricultural land giveattdimbabwe had little resources to fund the

programme.

3.5 The Importance of Agricultural land
One of the main economic activities in developiogi@ries, of which Zimbabwe is one, is

agricultural production, hence the internationabtection of the rights to land. Thus,

agricultural land is central to the political ecampof Zimbabwe.

3.5.1 Zimbabwe’s international legal obligation togrant its citizens access to land
Zimbabwe has international legal obligations tot@ebits citizens from arbitrary deprivation

of their property, and to restore land to the reapeoples that they lost during colonisation.

3¢ Ndlovu (n 2 above) 2.

37T Cheng ‘State Succession and Commercial ObtigatiLessons from Kosovo’ in MH Arsanjani et al{ed
Looking to the Future: Essays on International Liavitionour of W. Michael Reism&®11 678-679.

38 See Florence v Government of the Republic of SoutrcAfD14 ZACC 22 para 35 where the Government of
the Republic of South Africa acknowledged its resgbility to compensate persons who were dispo$éledr
land by the apartheid government.

3%see Mlambo (n 7 above) 9, Nnoma (n 14 above) 3R¥y&ndoro (n 13 above) 310.

40T Magaisa ‘The Land Question and Transitional idasin Zimbabwe: Law, Force and History’s Multiple
Victims’ 30 June 2010, 11.

41 Article 21 of the African Charter on Human and ples Rights (ACHPR) (1986) (Zimbabwe ratified it 80
May 1986) stipulates that in cases of spoliatianghoples have a right to the lawful recovery efrthbroperty.
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Article 21 of the African Charter on Human and Hesgrights (ACHPR) guarantees the right
of peoples to recover their property, includingdafThis right provides policy space for the
introduction of social reforms such as land reitistion.** Therefore, Zimbabwe has an
international legal obligation to restore land t® peoples and to protect its citizens from

arbitrary deprivation of their property.

3.5.2 Socio-economic and political importance of i in Zimbabwe
According to Dlamini**land lies at the heart of social, economic andtipal life of most

Africans. Land is even more valuable to Zimbabwgsagopulation largely depend on farming
for food and survivat® Mapos&® contends that the importance of land in Zimbabheukl

be understood from a biblical point of view wheaiad is perceived as belonging to GoéHe
further contends that land is linked to salvatiow adentity, thus, without land there is no
identity. Palmef® describes the importance of land in Zimbabwe ttitias about land during
the struggle, what the struggle was, the land Wdmas thus remained about the land today”.
The author submits that the expropriation laws wereessary to consolidate political and
economic independence for indigenous Zimbabweaesjay their right to dignity, and socio-

economic rights.

3.6 The Zimbabwean agricultural land expropriationlaws (section 72)
In 2013, Zimbabwe passed into law the new ConstitidConstitution of Zimbabwéjwhich

was drafted by the Constitution Parliamentary Selmonmittee (COPAC). In théFU et al
case3’the SCA held that section 16B of the former Coun8tinh prevailed over other rights in
the Constitution. Many subsections of sectionsGB°t were uplifted verbatim and placed in
section 72 of the Zimbabwean Constitut®3rTherefore, it can be argued that section 72

prevails over other rights as shall be seen irdibeussion below. The legal framework for the

42 ACHPR.

43 Article 2 of the ACHPR.

44 Dlamini (n 19 above) 12.

45 See Mutusa (n 8 above) 1, Nnoma (n 14 above)®3ZBinamasa (n 3 above) 12.

46 RS Maposa, J Hlonhwana & T Muguti * Marching fordido the past?: Challenges and prospects foreie n
theology of Land in Zimbabwe’ (2013) 2European Journal of Sustainable Developni3a.

47 Leviticus 25 verse 23.

48 palmer quoted by Ndlovu (n 2 above) 3.

4 The Constitution of the Republic of Zimbabwe Amemht 20 of 2013 (Zimbabwean Constitution)

50 See OR Jones & C Dunn, 50 ILM 653 (2011)+ 10
http://www.jstor.org/stable/10.5305/intelegamatedSin?seq=1#page_scan_tab_cont¢atcessed on 29 May
2016).

51 Subsection (3) and (4) of section 16B.

52 Constitution of Zimbabwe 2013.
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Zimbabwean agricultural land expropriation is skgped in section 72 Constitution of
Zimbabwe and statutes that exist subject to thesttation. General property rights are
regulated by section 71. Section 71 requires fad adequate compensation to be paid in
respect of compulsory acquisition of private propand this ensures the security of private

property>?

Unlike section 71, section 72 which regulates tigitrto agricultural land is radical. It
exclusively regulates the expropriation of agrigtdt land thus it is the heart of this discussion.
It is based on the fact that sovereign states paweer to acquire private property, and this
power was exercised in the caseMike Campbell (Pty Ltd v Minister of National Satyr
Responsible for Land, Land Reform and Resettlef®ty) (Mike Campbell case)? Section
72 is a complete and a self-contained code ondfaisition of privately owned agricultural
land by the state because this provision provideaif exclusive regulation of acquisition of
agricultural land for resettlement. In fact, secti® is a hybrid of sections 16A and PBBf

the 1980 Constitution and it reads as follows mrdevant parts:

Section 72 (2), Where agricultural land, or anyatigr interest in such land, is required
for a public purpose, including--
(a) settlement for agricultural or other purposes;
the land, right or interest may be compulsorilywced by the State by notice published in the
Gazette identifying the land, right or interest,endupon the land, right or interest vests in the
State with full title with effect from the date péiblication of the notice.
(3) Where agricultural land, or any right or intrén such land, is compulsorily
acquired for a purpose referred to in subsectipn (2
(a) no compensation is payable in respect of itgiadion, except for improvements
effected on it before its acquisition;
(b) no person may apply to court for the determamabf any question relating to
compensation, except for compensation for improvemeffected on the land before

its acquisition, and no court may entertain anyhsagplication; and

53 Section 71(3)(3)(ii) of the Zimbabwean Constitatio

54 In the case oflike Campbell (Pty Ltd v Minister of National Seibpresponsible for Land, Land Reform and
Resettlementl24/06) (Pty) [2008] ZWSC 1.

55 In the MikeCampbell casgthe Supreme Court of Zimbabwe held that the ammemd 17 to the Constitution of
Zimbabwe 1980 exclusively regulated expropriatibagricultural land.
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(c) the acquisition may not be challenged on tleeigd that it was discriminatory in
contravention of section 56.
(5) As soon as practicable after agricultural lasdcompulsorily acquired in
accordance with subsection (2), the officer resjd@$or the registration of title over
land must, without further notice, effect the nseaeg endorsements upon any title deed
and entries in any register for the purpose of &dlyncancelling the title deed and
registering the State's title over the land.
(7) In regard to the compulsory acquisition of agltural land for the resettlement of
people in accordance with a programme of land nefdne following factors must be
regarded as of ultimate and overriding importance--
(a) under colonial domination, the people of Zimlvalwere unjustifiably dispossessed
of their land and other resources without compenmsat
(b) the people consequently took up arms in orderegain their land and political
sovereignty, and this ultimately resulted in thedpendence of Zimbabwe in 1980;
(c) the people of Zimbabwe must be enabled to seragheir rights and regain
ownership of their land; and accordingly--
(i) the former colonial power has an obligationpy compensation for agricultural
land compulsorily acquired for resettlement, thioag adequate fund established for
the purpose; and
i) if the former colonial power fails to pay compmation through such a fund, the
Government of Zimbabwe has no obligation to pay pensation for agricultural land
compulsorily acquired for resettlement.

This provision is unpacked in the discussions betoan attempt to flesh out the main features

of Zimbabwe’s agricultural land expropriation laws.

3.6.1 Manner and Effect of Acquisition of Agricultural Land
Subsection (2) and (5) of section 72 regulatesritaener of acquiring agricultural land and the

effect thereoP® They stipulate that where agricultural land, rightinterest is acquired for
public purposes includingnter alia, resettlement for agricultural purposes, the laight or
interest maybe compulsorily acquired by the stgtediice published in a government gazette

identifying such land right or interests in agricultural land. The pohlion of a land

%6 Section 72(1) defines agricultural land as land ithased or suitable for agriculture which incladrit not
limited to horticulture, viticulture, forestry ogaaculture and animal husbandry.
57 Section 72(1) defines land as “land” includes himg permanently attached to or growing on land.
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acquisition notice immediately divests the landomafetitle over land in favour of the state,
but before compensaticf Therefore, the publication of the notice of acijigis of relevant
property seals the expropriation process and ragjish of property in the name of the state

follows.

3.6.2 Public Purpose
In CFU et al case®® the SCA of Zimbabwe held that the public interesgésved by the

agricultural land expropriation laws are provideor in section 16B(2) of the former
Constitution®® Section 16B(2) was imported into section 72(2)tléé Constitution of
Zimbabwe. Impliedly, in terms of subsection (2)read with subsection (7), of section 72 of
the Constitution of Zimbabwe, it is in the intesesif the public that agricultural land be
expropriated and be distributed to the generafgembous Zimbabweans as a measure to right
the wrongs that were systematically implementedheycolonial administratiéh given that
the majority of Zimbabweans depend on farming foeirt survival®? Given that many
communal lands are overcrowded, it will be in thieiests of the indigenous Zimbabweans
that agricultural land be expropriated for landetdement. The expropriation of agricultural
land in Zimbabwe can be understood in terms oftétis’'s theories of distributive justice and
rectificatory justicé®® The distribute justice theory justifies the distiion of things that are
divisible among the community members such as lancectify the past land ownership

injustices in accordance with rectificatory justiée

3.6.3 Due process
Due process of law simply requires all legal praegs to be fair, and that one be given an

opportunity to be heard before the governmentfiates with his or her rights. Section 72(3)(b)
imported the provisions of section 16B(3) of thenfer Constitution although with little
alterations. In terms section 72, land owners are notified of upcoming expropriation;

instead, they only receive a notice of acquisitibnheir agricultural land® This also means

58 Section 72(2).

59 OR Jones & C Dunn (n 50 above) 10.

80 Constitution of Zimbabwe, 1980.

51 CFU et al(N 31 above) 6 & OR Jones & C Dunn (n 50 above) 10.

52 Dlamini (n 19 above) 31 & D Johnson etAlrisprudence: A South African Perspectft659) 220.

53D Johnson et alurisprudence: A South African Perspect{2601) 12-15 & T Mets ‘Justice and the Laws:
Liberals, Redistribution, Capitalists and theirti€s’ in C Roedere and D Moellendorf (edsirisprudence
(2004) 43. This is helpful in limiting state powers

64 Johnson (n 62 above) 15.

85 Subsections (2) and (5) of section 72 of the Zinwean Constitution.
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that the holders of legal title over land are rftdrded an opportunity to present their interest

to the acquiring authority. This means that thenea fair hearing.

Section 72 further proscribes the holders of léigial over agricultural land from challenging
the process of expropriation. If further disallotive land owners to demand compensation for
their land in courts of law save for compensatimmifnprovements effected on laffiSection
72(2)(b) ousts the jurisdiction of courts to adpade ‘any®’ issue relating to compensation

save for compensation for improvements that wefiextfd on land prior to expropriation.

Section 72(3)(c) again proscribes the challenginglegedly discriminatory agricultural land
acquisitions in courts of law. The author contetids this provision obliterates the right to
equality before the law and equal protection ofllve Section 72(3)(b) is directly contrary to
the rule of law which is one of the founding valoéthe Constitution. The rule of law principle
requires that parties to a dispute should havesaciecourts and a fair hearing, but section
72(3)(b) prohibits the land owners of agricultleald that have been subjected to expropriation
to approach the courts for possible remeffi&@verall, section 72 does not provide for due
process of law and theudi alteram partennule.

3.6.4 Discrimination
Section 568° of the Constitution protects everyone from unthgcrimination and guarantees

all persons equality before the law, equal bersafit protection of the la#. Discrimination
is, however, permissible where it can be shown ithatfair, reasonable and justifiable in a
democratic society based on openness, justice, mulighity, equality and freedom.This

provision is in line with international instrumertksat prohibit racial discriminatioff.

The Constitution of Zimbabwe was drafted after$#C Tribunal ruled that Amendment 17
of 2005 constituted substantive inequality becatssenplementation affected the white race

only.” It is against this background that section 72§3Mas inserted in section 72. Its purpose

66 Section 72(3)(b) of the Zimbabwean Constitution 20

67’Seelsle of Weight Railways Co. v Tahourd{t883) 25 Ch.D 320, it was held that the word 'amya word
which ordinarily excludes limitation except in at&ment where the word ‘any’ is qualified. Secfi@likewise
is clear that compensation for improvements on landsticiable. &R v Hugol926 AD 268 at 271.

68 Sokwanele: The Good, the Bad and the Unworthy: hainwe’'s Draft Constitution
http://www.thezimbabwean.co/2013/03/the-good-thdtfaccessed on 26 February 2016).

59t lists the prohibited grounds of discrimination.

70 Section 56(1).

1 Section 56(5).

2 United Nations Covenant on Civil and PoliticagRis (CCPR) Article 2(1), The United Nations Covenan
Economic, Social and Cultural Rights (CESCR) Adi@.1, ACHPR, Universal Declaration of Human Rights
(UDHR) Article 2 and The Charter of the United Nais (UN Charter) Article 1(3).

73 Mike Campbell and Others v The Republic of Zimbalg#DC (T) Case 2/2007.
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is to circumvent the SADC Tribunal’s ruling on sent16B of the former Constitution now
imported into section 72. Section 72(3)(c) prosesitihe challenge of the acquisition of

agricultural land on the ground that it was dis@niatory in contravention of section 56.

Section 72(3)(c), therefore, affects section 5éhef Constitution by referential operation by
stipulating that section 56 will not apply to agiiciral land acquisitions. This subsection takes
away the right to equality before the law, equait@ction and benefit of the law in respect of
expropriations of agricultural land. It further dbftates the right not to be unfairly
discriminated with specific reference to rightsagricultural land. It is contended that section
72(3)(c) has ousted the jurisdiction of courtsathudicate issues of discrimination in the
acquisition of agricultural land. The same provisibas also obliterated the rights of
agricultural land owners from instituting the legabceedings against the government on the
basis of section 56. Thus, this provision has resdlevalid the rights to equal protection and
benefit of the law to the extent that they relatexpropriation of agricultural land. In théike
Campbell casé, Malaba DCJ held that the intention of the law srakmust be respected and

enforced, thus the same can be said about se@ibmifations.

The reason for permitting discriminatory expropaatof agricultural land for resettlement
purposes is motivated by the government of Zimbabwesire to even economic imbalances

that were brought by colonisation in Zimbabwe.

3.6.5 Compensation by who?
Section 16A of the 1980 Constitution shifted thgpansibility to pay compensation from the

government of Zimbabwe and placed it on Britainiteh capacity as Zimbabwe’s former
colonial mastef® In the year 2013, this section was imported imtction 72(7) of the 2013
Constitution without any alteration despite the D&A Tribunal and ICSID tribunal’s
clarification that the Zimbabwean government hasirdarnational legal duty to pay full
compensation to the owners of expropriated [Ar8kction 72(7) explicitly states that the most
important factors to be considered when dealingy Veihd acquisition, among others, are that

the indigenous Zimbabweans were unjustly dispossessf their property without

74(124/06) (Pty) [2008] ZWSC 1, In the caséWdihter v Administrator-in-Executive Committe@73(1) SA 873
Ogilvie Tompson CJ, held that the legislature cotepee to oust the jurisdiction of the courts irpesg of certain
matters .The same can be said in respect of thies&@(3)(c) of the Zimbabwean Constitution.

5 Section 72(7) of the Zimbabwean Constitution.

76 SeeCampbell(n 73 above) &ernidus Henricus Funnekotter v the Republic oftzibwelCSID case number
ARB/05/6 Funnekotteicase).
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compensation. It is against this background thatQonstitution of Zimbabwe imposes the
obligation for paying compensation for land thatyntee expropriated on Britain as British
citizens freely took the land of indigenous Zimbalaws. Should the British government fail
to pay the relevant compensation through the fustdbéished for that purpose, Zimbabwe
absolves itself from such a responsibility savelieracquisitions that were made by Zimbabwe
before the effective date of the Constitution amdofoperty that was protected by treaties, and
which was acquired before the effective date ofGbastitution’’ However, the acquisitions
that shall be executed after the effective dataatenjoy this protection.

Section 72(7) leaves the owners of agriculturati lsmsecure given that in 1997 Britain denied

the responsibility to compensate farmers for expabipns effected by Zimbabwe.

3.6.6 Compensation for improvements on land only
Section 72(3)(a) incorporated section 16B(1)(2)@)the former constitution, and regulates

compensation of expropriated agricultural land.edpressly provides that no compensation
will be paid for acquisition of agricultural lanéwe for improvements effected on the land
before acquisitior® The moral argument for this law is that indigendimbabweans were
unjustly dispossessed of their ancestral land byctionisers without compensation thus they
cannot buy their land back. Section 72(3)(a) i®aly contrary to section 12(1)(b) of the
Zimbabwean Constitution which requires the Zimbadmvgovernment to respect international
law principles. Compensation for improvements a#dcon land is repugnant to the
international law principle that investors shouéddaid the genuine value of their expropriated

properties and not for part of their properti€s.

Therefore, where acquisitions of agricultural lamd done in the prescribed manner, the land
owners are compensated for improvements effectddrmhwhether or not the person whose
land is expropriated bought it. Thus, the agriaaltdand owner’s rights to compensation in

cases of expropriation extend no more than to ingreents on the expropriated land. Section

72 ignores the fact that many white farmers boagicultural land after 198%.

77 Section 295 of the Zimbabwean Constitution.

8 Section 72(3)(a).

" Funnekotter(n 76 above)ll23 & 124. However, section 295 of the 2013 Coustih protects investors who
were protected by treaties before 2013 but thiseption does not extend to post 2013 expropriations

80 Sokwanele (n 68 above).
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3.6.7 Supremacy of the Constitution and complemenig legislation
The Constitution is the supreme law of the landimbabwe, and other laws are valid only to

the extent of their consistency witfttFor the purpose of this discussion, the most inapor
legislation that regulates expropriation of agrietdl land is the Land Acquisition Act (the
Act).82 This Act provides for considerations that the Zabwean Land Commission (ZLC)
should take into account when valuing the improvats@n agricultural land that has been
expropriated, and for the valuing of land where pensation is to be paid from the fund
established for that purpose in terms of sectidi@){@) of the Constitutiof®

The main factors that are considered in ascergitha value of land or improvements for the
purpose of paying compensation for section 72 atipns are regulated by the Schedule
(sections 29 and 50) of the A¢tPart 1 regulates factors that are consideredterméning the
amount of compensation payable for improvemeneedti on land that has been expropriated.
The ZLC should consider the age; nature and camditiof the improvements on land in
addition to other factors that add value to thermepments to agricultural land, and the
contributions that were made by the state that chadvdéuie to the respective improvemefits.
Furthermore, the potential value and marketabditgrops is considered for perennial crops

such as tea and coffee.

Part Il of the schedule is an embodiment of thevaaht guiding principles for ascertaining the
value of land for the purposes of paying compeansatirough a fund that is established in
terms of section 72(7)(c). The key factors thattaken into account are the size of the land
and the agricultural activities that can be caroed on that piece of land. These factors are
collectively considered with factors that pertamitprovements on land when fixing the

appropriate value of land for compensation purposes

The Act also regulates the time frames under witiempensation should be paid by the
government of Zimbabwe for agricultural land thasheen expropriated for resettlement
purposes$® Section 29C(3) requires the acquiring authoritpay one quarter of the value of
improvement upon acquisition or within a reasondioie; however, the Act does not define

what constitute a reasonable time. It is infertest treasonable time’ in this case is less than

81 Section 2(1) of the Zimbabwean Constitution.

82 Land Acquisition Act, Act 3 of 1993, Chapter 20:10

83 Section 297(1)(c)(vi) of the Constitution of Zintlvee 2013.
84 Act 3 of 1993, Chapter 20:10.

85 Part 1(1) of schedule (section 29 and 50) of tha L

86 Section 29C(3) of the LAA.
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two years as the Act requires that within two yeairsacquisition, the second quarter of
compensation for improvements should be paid. #l$® inferred that the balance after the
payment of the second quarter should be paid witivee years given that the whole amount
payable should be paid within five years from thgdf expropriation.

3.7 Conclusion
States have power and rights to expropriate priget@erty for public interest. This chapter

has shown that Zimbabwe’s agricultural land expedjom laws are informed by its colonial
history, and that land problems began with the misktion of Zimbabwe. It has also shown
that the principal purpose of agricultural land w@sgions is to give land to indigenous
Zimbabweans, although section 72 does not clarifyo wgualifies as an indigenous
Zimbabwean. Nevertheless, it can be inferred froatfce that indigenous Zimbabweans are
black people. This chapter also showed that agurallland acquisitions are not justiciable
save for issues of compensation for improvementamh Again, section 72 takes no account
of Zimbabwe’s international legal commitments atdigations although it is a signatory a
number of international instruments. This stancenag explained, thus, it stands to be
investigated if the Zimbabwean agricultural langrexriations laws are consistent with its

international commitments and obligations.

In light of this, the next chapter will explore tRannekottercase in an attempt to discuss the
conditions of expropriation which Zimbabwe comnititself to in the Zimbabwe-Netherlands
BIT.
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Chapter Four

The Funnekotter Case

4.1 Introduction

The previous chapter has shown that Zimbabwe'scalgural land expropriation laws are
informed by its colonial history, and are aimediaing land back to indigenous Zimbabweans.
However, this chapter explores the conditions uvdeich Zimbabwe may expropriate the
investments of the Netherlands nationals in terfimth® Zimbabwe-Netherlands (BIT). The
principal purpose of this chapter is to clearly set the conditions under which Zimbabwe
may exercise the power of eminent in terms of Aet® of the Zimbabwe-Netherlands BIT
which became operational from 1998. Article 6 wasvassed inBernidus Henricus
Funnekotter v the Republic of ZimbabWtaerefore this case shall be used as a compésis in
discussion. This chapter argues that the articder@élitions of expropriation are cumulative;
thus, a violation of them imposes an internatiamsponsibility on Zimbabwe to pay full

reparation.

4.2 Reasons for Treatification and significance dfeaties
It is imperative for one desiring to analyse atlyda appreciate the following: reasons for

states to sign treaties; significance of trea@@sl the implications of signing treaties. To use
Salaccuse’svocabulary, ‘treatification’ was prompted by laok consensus on customary
international law rules that are applicable to iigmeinvestors, and the desire to attract FDI.
BITs extend the scope of protection provided by@ugary international law by codifying the

customary international law rules of expropriateord clearly setting out the conditions under

1 Bernidus Henricus Funnekotter v the Republic oftidbwelCSID case number ARB/05/€(nnekotter

case).

2 Salacuse JWrhe three laws of international Investment, Natlp@mntractual and International Frameworks
for Capital (2013) 355.

3 M Mafi ‘Controversial Issues of Compensation ins€s of Expropriation and Nationalisation: Awards
Iran-United States Claims Tribunal’ (2011) [8ernational J Humanitie84. Customary international law is not
settled on the quantum and conditions of paymenbofpensation.
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which states may exercise the power of eminent @ofriBhis ensures certainty, predictability

and foreseeability of investment [&w.

BITs embody norms that stem from customary rulestafe responsibility for injuries to
aliens® however, their certainty and predictability makiesm the most important sources of
international law on investmehSince states voluntarily conclude BITs, they avarid by
them and have an international legal obligatiorpéoform their terms in good faithAny

violation is unlawful and imposes an internatioresponsibility on the host state.

4.3 Discussion of Article 6 of the Zimbabwe-Netheainds BIT in light of the Funnekotter
case

4.3.1 The brief facts of the~unnekottercase are as follows:

The claimants were Dutch nationals who had diread &ndirect investments in large
commercial farms in Zimbabwe which they investagraZimbabwe’s independen&&Their
investments were protected by the Zimbabwe-NethddgaBIT which came into effect in
19981 Article 6 of the BIT sets out the conditions thaist states should comply with when

expropriating foreign investments of either party.

In 1992, Zimbabwe enacted the Land AcquisitionAuwthich provided the administrative

procedure for expropriating land in ZimbabWeSection 5 of the Act required the Minister of
Land and Agriculture to issue a notice in respédaind he intended to acquire, and finalise
the acquisition by issuing the section 8 land asitjan order which divested the land owner

of their land** Section 8 acquisition was to be authorised by the Admiaiste Court:® The

4 See SP SubertfiTERNATIONAL INVESTMENT LAW, Reconciling Law, &otind Principlg2008) 88 & J
Francis & JS Nicholson ‘The Protection of Foreigrogerty under Customary International Law'B&ston
College Law Review899-403.

5> See Supedi (n 4 above) 88 & KN Schdfeernational Investment Law, Text, Cases and Mal®(2013) 33.

8 JE AlvareZThe Public International Law Regime Governing Intgional Law(2011) 106.

" See Salaccuse (n 2 above) 332 & Alvarez (n 6 ghbl®. However, Guzman contends that BITs are &sys
of the west on the rest. He adds on that BITs aceaolonial as they are one sided agreements varnilghseek
to protect the capital investments of the weshagouth of the global village.

8 Article 26 of the Vienna Convention on the LawTaoéaties (1969).

9 See Francis and Nicholson (n 4 above) 394 & R &olzase comment CanocoPhilips v Venezuela and Gold
Reserve v Venezuela, Expropriation: A new focu©dahIssues’, (201530.2 ICSID RevieWw72.

0 Funnekotter(n 1 above) para 19.

Funnekotter(n 1 above) paral9. When the Agreement on theueagement and reciprocal protection of
investments between the Republic of Zimbabwe amd Kingdom of the Netherlands (1996) (Zimbabwe-
Netherlands BIT) was concluded the Constitution w@ssistent with this BIT and these investors whéres
protected.

2 and Acquisition Act, Chapter 20:10.

B Funnekotter(n 1 above) para 21.

% Funnekotte(n 1 above) para 21.

15 Section 8 of the Act Chapter 20:10.

16 S v Anthony Betram Micklethwa@WHHC 3 2003 11.
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Act provided for payment of fair compensation famdl acquired for agricultural purposes. The
Administrative Court frustrated the land acquisitiprocess by delaying to respond to the

Minister’s applications for confirmation of acquiens.

Little progress was made in terms of the Act, this,government attempted to speed up the
process by proposing a Constitution which providedompulsory acquisition of land without
compensatiod’ This proposed Constitution was defeated in a eafdum in year 2008 This
was followed by farm invasions by the war veterahsch the Zimbabwean courts held were
unlawful, and to have been instigated by the exeeugovernment?® Later on in 2000,
Amendment 16 to the 1980 Constitution of Zimbabwsodved the government of Zimbabwe
from the duty to compensate land owners for theijprepriated land but shifted that
responsibility to Britairf® The amendment further prescribed compensating davers for
improvements effected on land orffyThe amendment was followed by the conforming
amendment to the Land Acquisition Act, which intiodd section 29€° relating to

compensation for improvements effected on land.only

In year 2005, the Zimbabwean government insertetiosel6B into section 16 of the former
Constitution of Zimbabw® through Amendment 17. Through this provision, fatims in
respect of which notice of intention to acquiredavas issued, were acquired and vested in the
state with full title?* This Amendment came after the Rural Land Occupif® legitimised
illegal land invasiong® Through these laws, Zimbabwe acquired stringsuwoh$ owed by the
Netherlands nationals, among others, without thbaisation of the administrative court.
These amendments also proscribed the land owrars dhallenging the land acquisition in
local courts as was held by the SCA of Zimbabwih@Mike Campbef’case.

4.3.2 Issues for determination in the Funnekotterase were as follows:
Whether the tribunal had jurisdiction to entertia matter

171999 Draft Constitution of Zimbabwe.

8 Funnekotter(n 1 above) para25.

2 Funnekotter(n 1 above) para 26 & 29.

20 Ndlovu ‘Following the NAFTA Star: SADC land mfm and Investment Protection after f@ampbell
Litigation’ (2011) 15Law, Democracy & Developme6t

21 Section 16A of the Zimbabwean Constitution 1980.

22 Funnekotte9n 1 above) para 28.

23 Constitution of Zimbabwe 1980.

24 Section 16B of the Zimbabwean Constitution 1980.

25 Rural Land Occupier (Protection from Eviction) A& of 2001, Chapter 20:26.

26 Section 3 of the Act, Chapter 20:26.

27 Mike Campbell (Pty Ltd v Minister of National Seibpresponsible for Land, Land Reform and Resettgm
(124/06) (Pty) [2008] ZWSC.
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Whether expropriations were racially discrimingtor

Whether expropriation was effected without follogiithe due process of law
Whether expropriations were for the benefit of geaeral public

Whether the respondent had a duty to compensatddhmants

Whether there was a state of emergence in Zimbatvieh relieved it of its duty to

compensate the claimants.

4.3.3 Parties submissions

The Applicant’s argument

The applicants submitted that there are Netherlarat®nals within the meaning of the
Zimbabwe-Netherlands BIT. They further contendedt tthe government of Zimbabwe
expropriated their property without following theedprocess of law by acquiring their land
without authorisation from the Administrative Caurhey further argued that farm invasions
and legitimisation of illegal invasions through tRaral Land Occupier Act were inconsistent
with the due process of lah.

The applicants further argued that by encouradiegwar veterans to invade their farms, the

government of Zimbabwe acted against public interés

More so, the applicants argued that the Zimbabvagaicultural land acquisitions were meant

to expel the white farmers; therefore, they werkainly discriminatory and unlawfui

More importantly, they alleged that the governmaiZimbabwe breached its international
legal obligations by failing to compensate th&nkinally, they prayed that Zimbabwean
government be found in breach of its internatideghl commitments enumerated in Article 3
and 6 of the Zimbabwe-Netherlands BFT.

Zimbabwe’s counter argument
Zimbabwe contended that the land reform programia meant to give land to masses of the

landless Zimbabweans, thus, it served public ister® It further argued that the land

28 Funnekotter(n 1 above) para 42.
29 Funnekotter(n 1 above) para 39 &74.
30 Funnekotter(n 1 above) para 39 &74.
31 Funnekotter(n 1 above) para 75.
32 Funnekotter(n 1 above) para 81.
33 Funnekotter(n 1 above) para 55.
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invasions that followed the defeat of the year 26@@stitutional referendum were spontaneous

and it unsuccessfully tried to abate them and ibkence thereof?

It further argued that the land reform was condiliateaccordance with the Land Acquisition
Act and the Constitutiof?.

It further contended that the land reform progranaffiected the holders of large tracts of land

who happened to be whites owing to the coloniatriisinatory land tenure relatior$.

Zimbabwe further submitted that a state of emergemade it impossible for it to compensate
the applicants. It further blamed the applicants faling to institute proceedings for

compensation in terms of Zimbabwe’s domestic I&ws.

Overall, Zimbabwe argued that its land reform measwere consistent with Article 6 of the
Zimbabwe-Netherlands BIT.

4.4 The Decision
The Tribunal ruled that it had jurisdiction to héhe matter on the basis that the applicants

were Netherlands nationals and their investmenitsvfthin the definition of investments as
per Zimbabwe-Netherlands BIT, and that this BITyuled for adjudication of disputes arising

from it at the ICSID as both states were membeth@fCSID Convention.

While the claimants argued that the Governmentimhébwe violated paragraphs (a), (b) and
(c) of article 6 of the Zimbabwe-Netherlands Blfie fTribunal observed that the conditions of
expropriation enumerated in Article 6 are cumukatf/This entails that a breach of one of
them violates article & and this imposes an international responsibilitytiee host state.

Article 6 read as follows:

Neither Contracting Party shall subject nationdlthe other Contracting Party to any
measures depriving them, directly or indirectly, thieir investments unless the
following conditions are complied with:

a) the measures are taken in the public interestiader due process of law;

34 Funnekotter(n 1 above) para 56.
35 Funnekotter(n 1 above) para 61.
3¢ Funnekotter(n 1 above) para 83 & 84.
37 Funnekotter(n 1 above) para 83 & 84.
38 Funnekotter(n 1 above) para 98.
3% Funnekotter(n 1 above) para 98.
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b) the measures are not discriminatory or conti@any undertaking which the former
Contracting Party may have given;

c) the measures are accompanied by provisiothéopayment of just compensation.
Such compensation shall represent the genuine wvéline investments affected and
shall, in order to be effective for the claimars,paid and made transferable, without
delay, to the country designated by the claimaatserned and in the currency of the
country of which the claimants are nationals orany freely convertible currency
accepted by the claimants. The genuine value ohtresstments shall include, but not

exclusively, the net asset value thereof as cedtifiy an Independent firm of auditors.

Instead of examining compliance with all the coiotis of expropriation as per the BIT, the
ICSID Tribunal decided to examine compliance widinggraph (c) of article 6 which requires
payment of compensation for any expropriation. Tikunal further observed that if this
condition is violated, it becomes unnecessary tamere other conditions since they are
cumulative. Zimbabwe was found not to have madatt@mpt to compensate the complainants
and it was observed that in its counter claimiressed its intention to honour its international

legal obligations in terms of article 6(%).

The tribunal held further that there was no stditenoergency, and that even if it was there;
Article 7 still required the government of Zimbabteecompensate the investors. The Tribunal
was dissatisfied with Zimbabwe’s explanation of Hbe alleged state of emergency prevented
it from compensating the applicants. Thus, it bkt the Government of Zimbabwe violated

Article 6(c); hence, it did not proceed to exantime other conditions of expropriation.

The author argues that looking at the economicasdn of Zimbabwe in early 2000;
Zimbabwe would have been able to pay compensatidwished. Requiring Zimbabwe to
pay compensation for land takes us back to thedstec House negotiations which once broke
up because of this issue. The moral argument ferishthat when it is said that Zimbabwe
should pay, in reality it is the tax payers thaarb#he burden of buying their land back. The
majority of Zimbabweans are poor and live in poyesb adding such a heavy burden on them
can cripple them financially. Notwithstanding thidigabe utilised the situation to his political

advantage and the BIT legal obligation still neettede honoured.

40 Funnekotter(n 1 above) para 101.
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After ruling on Zimbabwe’s breach, the Tribunalnven to consider how to award damages.
It awarded the claimants 8, 222 000 euros of tted td 10, 690 000 euros that they claimed.
One may argue that there was no fairness in thedaofalamages considering that Zimbabwe
is a developing country and its economy was alnsoginbling. However, the BIT had to

prevail. The manner in which the tribunal dealthndbmpensation shall be discussed in the

following section when fleshing out the principEfscompensation.

4.5 Analysis of the case
The ICSID Tribunal in thécunnekottercase held that the conditions of expropriation are

cumulative. This implies that if a state violatee®f the conditions enumerated in Article 6
which stipulate that expropriation should be acclishpd for public purposes, in a non-
discriminatory manner and against compensatiorgoraance with due process of law, such
expropriation is unlawful. The Government of Zimiaabwas found to have violated Article 6
upon finding that its expropriation was not accomed by compensation. The Tribunal only
canvassed compensation requirement and emphabeedé¢d for compliance with the other
three conditions of expropriation as a violationooke of them would render the respective
expropriation unlawful. It is against this backgnduthat this section will explore the four
conditions of expropriation enumerated in Articl@fthe Zimbabwe-Netherlands BIT. The
ICSID arbitration jurisprudence, court decisiond arternational legal theory will be relied on
in this discussion in an attempt to flesh out whate four conditions of expropriation entail.

TheFunnekotterdecision shall be used as the compass in thisiskgmn.

4.6.1 Public purpose
The requirement of article 6(a) that expropriatstiould be accomplished for public purposes

cannot be over emphasis&dts meaning should be interpreted in good faitthiaraccordance
with the object and purpose of the B¥fin Saluka Investments BV (the Netherlands) v the
Czech Republié the ICSID Tribunal held that when interpreting BJTrelevant rules of
international law including customary internatioted should be applied. The same shall be

applied when interpreting paragraph (a) of article

41 In theFunnekotter(n 1 above) para 98, the ICSID tribunal observed the conditions enumerated in article
6 are cumulative.

42 Article 31(1) of VCLT.

43 Saluka Investments BV (the Netherlands) v the CRepkiblic(A Partial Award of 22 May 2006) para 254.
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The PCIJ defined public purpose as reasons of gutility in the Chorzow Factorycase**
This entails that the property rights of an indivatl should yield only to the interests of the
general public. Sonaraj&tcontends that public purpose is not a conditisreftecting lawful
expropriation. His argument is echoed by Zontjweho contends that the concept of public
purpose is vague, broad and ambiguous. Becaude ambiguity of the concept of public
purpose, international courts rarely examine whetirenot state acquisitions of foreign
investments serve the interests of the public, gixite compelling circumstances, as public
interests are purely domestic political issuessHasition is embraced by many international

courts and tribunal¥’

The purpose of BITs is to protect foreign investoprivate propert§? because of the
inviolability of rights to private propert}®. The public purpose requirement of expropriation
proceeds from the utilitarian view of governancat tbrivate property rights can only yield to
the overriding interests of the greater pubficHowever, states can easily couch their
expropriation measures to fall within the publicgase requirement. Tribunals do not discard
the public purpose requirement when adjudicating #rey will not ignore self-serving

expropriations by government officials as thisdahort of meeting public interests.

The BIT and customary international law public page condition of expropriation should also
be understood in light of the international hurights law principle of continuing violatiors.
Beginning from 1890, indigenous Zimbabweans’ propeghts continued to be violated as
their land which was taken away from their ancessiill remained under ownership of the
minority. Thus, Zimbabwe had a duty to lawfully eapriate land for resettlement to end these
continued violations of indigenous people’s rightsland. After all, Mugabe’'s ZANU-PF
government could have been right but failed toifglaand show the connection between the
expropriation of agricultural land, and the so@atl economic purposes of this expropriation
in Zimbabwe given that prior to the year 2000 lameasions, the Zimbabwean communal

lands were very congested and poverty strickethdfrunnekottercase, it would have been

44 Chorzow Factoncase( Claim for Indemnity) (Merits), Germany v Polad®28 PCIJ , Ser A. No 7, Judgment
No. 13 (13 Septmber 1998

4 M SornarajalThe International Law on Foreign Investmé2®10) 407.

46D Zongwe, ‘The contribution of Campbell v Zimbabieeforeign Investment Law on Expropriation’ (2010)
2:1 Namibia Law JournaB9-40.

47 James v United Kingdoid986) 8 EHRR 123.

48 See the preamble of the Zimbabwe-Netherlands BBagaccuse (n 2 above) 393.

49 Francis & Nicholson (n 4 above) 403.

50 Schefer (fn 5 above) 170.

51 Swaziland: Lawyers for Human Rights v Swazilé2@D5) AHRLR 66 (ACHPR 2005) para 43-51.
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very difficult and unlikely for the Tribunal to rallthat Zimbabwe breached this condition as
the expropriated farms were redistributed to tmellless Zimbabweans, war veterans, and of

course to the ruling elite.

4.6.2 Due process
Article 6(a) of the Zimbabwe-Netherlands BIT re@girthat expropriations by the host states

be accomplished in accordance with the due prooédaw, without defining what ‘due
process’ entails. The ICSID tribunal in tl@innekottercase stressed the importance of

expropriating property in accordance with this dtind but it did not unpack it?

In investment law, due process is a requirememretedural fairness throughout the whole
expropriation proces¥. According to Supedf, expropriation without due process of law
happens when compulsory acquisition of investméntaccomplished in violation of the

principle of equality before the law, and the rightair hearing. It is submitted that due process

of law requires that expropriation be accomplisimedccordance with the rule of law.

In the Campbell case’® the SADC Tribunal held that the fundamental rigitsbraced in the
rule of law, among others, are the right to actes®urts and the right to a fair hearing, before
deprivation of one’s rights or interests. Additibpathe rule of law requires disputes to be
adjudicated in accordance with law by independedtimpartial arbiters® This right is further
provided for by the ACHPR’ Therefore, domestic laws that oust the jurisdictad local
courts to review the compulsory acquisition of isiveents are repugnant to the rule of law

principles.

Furthermore, for a hearing to be fair, the affeqtady should be notified of the impending
expropriation and such expropriation should beiedrout in a transparent manriin the

Metalclad™® case, the ICSID Tribunal ruled that Mexico trandplen the due process
requirement by failing to notify the applicant aipeding expropriation and by not giving him

representation in the discussion that led to exjpmopn of his investment. Thus, the due

52 SeeFunnekottoer(n 1 above) para 98 where the tribunal observettiieaconditions of expropriation are
cumulative.

53 Schefer (n 5 above) 177.

54 (n 4 above) 74.

55 Mike Campbell and Others v The Republic of Zimbals#dC (T) (Case 2/2007) 27.

56 Zondi v MEC for Traditional and Local Governmentaits and Other2005 2 (CC) para 82.

57 Article 26 of the ACHPR.

58 Schefer (fn 5 above) 177.

59 Metilclad Corp v United Mexican StatesRB (AF)/97/1/ (Award, 30 August 2000) 16 ICSID)3.
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process requirement requires the involvement of phmeperty owner throughout the

expropriation process and the process needs tasheiable.

It is inconceivable that compulsory acquisitiorasfd can be said to be in accordance with due

process of law where there is no access to courts.

4.6.3 Non-Discrimination
Although contentious, non-discrimination is a figndstablished yardstick of the legality of

expropriations in customary international law, andparagraph (b) of article 6 of the

Zimbabwe-Netherlands BIT. The ICSID tribunal in thennekotte?® case emphasised the
importance of complying with this condition whenpespriating; however, the Tribunal did

not canvass the concept. Manirruzzafdeantends that non-discrimination is an internationa
law concept of equality expressed in the negatorenf It has the status ¢fis cogens?

Discrimination is prohibited by a plethora of imational instrument&

Like other BITs, the Zimbabwe-Netherlands BIT doest define the principle of non-
discrimination, but the Convention on the Elimipatiof all Forms of Racial Discrimination

(CERDY* comprehensively defines it as follows:

...any distinction, exclusion, restriction, or prefece based on race, colour, natural or
ethnic origin which has the purpose or effect dfifying or impairing the recognition,
enjoyment or exercise on an equal footing of hungints and fundamental freedoms

in the political, economic, social, cultural or asther field of public life.

The above definition shows that unlawful discrintioa happens when the host state makes
unreasonable distinctions among investolmsed on investors’ personal characteri$fics.
Thus, singling out foreign investor's property fexpropriation without justification is
discriminatory, unlawful and negates public purgo$eTo be lawful, there must be

proportionality between the object of discriminati&nd a discriminatory measure.

60 Funnekotter(n 1 above) para 98.

61 AFM Maniruzzaman ‘ Expropriation of Alien Propeawpd the Principle of Non-Discrimination in Intetional
Law of Foreign Investment; An Overview' (1999)8ransnational L & Policys8.

52 Sonarajah (fn 45 above) 409.

53 UDHR; ACHPR; CESCR & UN CPR.

64 Convention on Elimination of All Forms of Racialddrimination Article 1.

55 Salaccuse (n 2 above) 317.

66 Schefer (n 5 above) 180.

67 SeeEureko B.V. Republic of PolanBartial Award, 19 August 2005 para 2ARNC Affiliate Limited and ADC
and ADMC Management Limited v Republic of Hung&#®sID ARB 03/16 award, 2 October 2006 para 442 &
Maniruzzaman (fn 61 above) 59.
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Non-discrimination should be in law and in facoidler to achieve material equalt/Equality

in law proscribes discrimination of any kind wheseguality in fact permits unequal treatment
to establish equilibrium between different situni® The former resembles formal equality
whereas the later entails the implementation of @éheality principle with due regard to

relevant facts and circumstances. The latter, thexe permits the adoption of the

discriminatory post-colonial expropriation measutesadvance previously disadvantaged

people. Thus, equality in fact proscribes substardiscrimination.

However, the non-discrimination condition of expmiapon is not absolute. Equality entails
that equals must receive the same treatment wimézjual treatment among unequals is
acceptable. It is against this background thatrnternational Covenant on Economic, Social
and Cultural Rights (CESCR)in paragraph 3 of article 2 empowers developingnties,
which include the post-colonial states, to detemntlre extent to which they can guarantee the
economic rights enumerated in the Charter. Thivipm@n enables post-colonial states to
pursue social justice by reversing the past strattdiscrimination with current structural
discrimination’! This is called affirmative action, and it is meaa advance previously
disadvantaged people such as blacks and wéfriEmerefore, discrimination by the formerly
colonised people towards former colonial investond other investors is permissible if it is
meant to end economic domination of the nationglshle investors of the former colonial
power.”® Post-colonial expropriations maybe necessary tmgbia state of economic
equilibrium between the former colonial investorsl dhe nationals of the respective state;
thus, they are lawful.

Overall, it can be observed that unjustified dis@niation is unlawful hence it imposes an
international responsibility on the host state. §hdimbabwe’s expropriations that are

discriminatory are inconsistent with article 6(hys if they are justified.

4.6.4 Compensation
Even if host states may expropriate alien investmen a discriminatory manner and

unilaterally, investors are unlikely to complaintliey are adequately compensated. The

68 Committee on Economic, Social and Cultural Rig@speral Comment No.20, Non-Discrimination in
Economic, Social and Cultural Rights (art.2, par&l2N.Doc.E/C.12/GC/20 (2009) para 36 & 37.

69 Maniruzzaman (n 61 above) 62

0 CESCR.

"t Zongwe (n 46 above) 43.
2See Zongwe (n 46 above) 43 & Maniruzzaman (nkéive) 61-62.
73 Sonarajah (n 45 above) 409.
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compensation principles remain controversial algfioBITs have minimised this controversy.
Both BITs and customary international law requix@repriations to be carried out against
compensatiori? BITs as pillars of international law on foreignvastment clearly set out

concrete rules that regulate applicable standdrdsropensation in expropriation cases.

In the Funnekottef® case, the ICSID Tribunal observed that both Blfig imternational law
require host states to compensate aliens for thropriated propert{f In this case, the
Tribunal found Zimbabwe to be in breach of its intgional legal obligations enumerated in

paragraph (c) of Article 6 which required it to qoemsate the Dutch investors.

Article 6(c) of the Zimbabwe-Netherlands BIT dexsdhat just compensation must be paid
for all expropriations. Some scholars argue thettgompensation embraces the HULL formula
of adequate, prompt and effectifecompensation which was re-affirmed by the PCIJ’s
authoritative decision on compensation in ltheus classica®f the Chorzow Factorycase’®
This standard was advocated for by the applicantsaFunnekotteicase arguing that the BIT
has nolex specialisrules that regulate unlawful expropriations thusnlZabwe’s land
expropriation fell within the confines of customanyernational law. Th&€horzow Factory
decision ordains full reparation as the bedrockntérnational law on compensatiétThis
entails that reparation must as far as possibleevdjp the consequences of an illegal
expropriation and re-establish a situation whichuldan all probability have existed had an
illegal act not been committé@Where reparation is not possible, international aescribes
the payment of full compensation. Thus, full congadion is not limited to the payment of
market value but it includes future profits that thvestment would have made. It also includes

increase in value of the property at the time gfididation®!

Additionally, full compensation requires that compation must be prompt, adequate and
effective. Promptness requires the payment of tavisscompensation immediately before or

after expropriation of their property while effadicompensation is one that is in the form of

74 See Schefer (n 5 above) 187-190 & Zimbabwe-Nedhed BIT, article 6(c).

S Funnekotter(n 1 above) para 140.

76 SeeCampbellSADC case 55;unnekotter(n 1 above) para 115 & Salaccuse (n 2 above) 314

7 See W Shaifhe Legal Protection of Foreign Investment: A Comafige Study(2012) 53 & Supedi (n 4 above)
79.

8 Chorzow Factory(n 44 above.).

® P Blenvenu & MJ Valasek ‘Compensation for UnlavExipropriation, and Other Recent Manifestationthef
Principle of Full Reparation in International Intt@ent Law’ (2009) 1&Kluwer Law InternationaR30.

80 Blenvenu & Valasek (n 79 above) 230.

81 Funnekotter(n 1 above) para 111.
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legal currency which is fully convertible and tréarable®? Adequate compensation includes
the actual value of the expropriated investment exypkected profits whose realisation was
hindered by an illegal expropriati§AFull expropriation demands more than the requirgme

of Article 6(c) which requires the payment of trengine value of the expropriated investment.

The Tribunal further ruled that both article 6(cjdanternational law prescribe that damages
must correspond to the genuine value of the investrat the time of expropriatidf Thus, if
the net asset value, which is the value of an imvest as per books of accounts, is lower than

the genuine value, then compensation will be higihen the net asset value.

The Tribunal further clarified that damages shdoddvalued based on market value of the
expropriated investment in the host country ondht in which the investor was divested of
her investment® It follows that property must be valued just beftive intention to expropriate
becomes well known. This is helpful in estimatig tgenuine value of the expropriated
property unlike valuing it after the intended exmiation became known as this has a tendency

to reduce the genuine value of the property imtlagket.

In both BITs and international law, genuine valsighe market value, which is the value of the
investment independent of origin and past sucdessmple terms, market value is the value
that a willing buyer would have paid to a willinglier of an enterprise of going concern. This
value disregards the diminution of the property daeanticipated expropriation or the
expropriation itself, and further disregards fasttitat might have increased the value of the
investment at issuf. The nature of the investment and the circumstaatés expropriation
determine the manner of calculating the value efsid investment. The author contends that
the market value method of valuation, despite dpuparity, is nothing but the speculative
value of an investment as the willing buyer andimgl seller are hypothetical and not a reality.
The author further contends that the market valethod of valuation can be described as a
calculated estimation of what expropriated propertyld have cost had it been freely sold in

an open market at the time of expropriation.

82 Schefer (n 5 above) 189.

83 Schefer (n 5 above) 189.

84 Funnekotter(n 1 above) para 123.

8 See WM Reisman & RD Sloane ‘Indirect Expropriatand its Valuation in the BIT Generation’ (2004le
Legal Scholarship Repositoy83,Funnekotte(n 1 above) para 124 & Salaccuse (n 2 above) 314.

86 Supedi (fn 4 above) 124.
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The Tribunal further held that the genuine valueéhaf expropriated agricultural land should
be determined by the market value of the whole fartte time of its expropriatidti,which
depend on the size of the farm; the region in whicfalls; the quality of the soils; the
productivity of the farm, the condition and imparta of the farm equipmefft Thus, the value

of a farm requires the valuation of the land itselfl the things that are attached to it so as to
ensure that the state or the general public aremastly enriched at the expense of a foreign

investor.

To ensure that investors are appropriately compedsaterests are compounded from the
date of dispossession until full payment of the amtawed in cases where the investor is
repaying loans with compound interé8tThe notable purpose of compensating foreign
investors is to fill in the gap caused by exprapria and protect investors from suffering

material damages as a result of expropriation eaatble them to quickly re-invest their capital

in another country or in a different sector of gz®@nomy.

Overall, Article 6(c) requirement that ‘just compgation’ must be paid to a claimant entails
that it must be paid promptly. According to Salamifcompensation is just when, in the
absence of exceptional circumstances, an invesfmaid an amount equivalent to the genuine
value of the expropriated property at the time xgfrepriation. This amount must be in the
form of legal and freely convertible currentyand must be economically usable by the foreign

investor, and the investor must not wait for ydarst.%?

4.7 Conclusion
Article 6 of the Zimbabwe-Netherlands BIT re-affgiihe customary international law position

that states have a right to exercise the powenohent domain. As opposed to the unclear
customary international law, this BIT stipulatesatthhosts states should accomplish
expropriation if they meet these conditions: puplicpose, non-discrimination, due process of
law and just compensation. These conditions areutative; therefore, violation of one of

them renders expropriation unlawful and imposesri@tional responsibility on the host state.

BITs create a special legal relationship as betwsignatories and so is the Zimbabwe-

87 Funnekotter(n 1 above) para 130.

88 Funnekotter(n 1 above) para 132.

8 Funnekotter(n 1 above) para 144-146.
% (n 2 above) 318.

91 Salaccuse (n 2 above) 318.

92 Funnekotter(n 1 above) para 144.
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Netherlands BIT. Thus, Zimbabwe as a signatoryhig BIT is bound by it and has an

international legal obligation to perform its termggood faith.

This discussion has shown that no matter how inaporexpropriation may be, and whether
lawful or unlawful, the host state retains the dittycompensate the foreign investors whose
investments have been expropriated as compulsoguisatons without compensation

constitute confiscatiof?

In light of this, the next chapter will examine wier Zimbabwe’s agricultural land
expropriation laws are compatible with the conditioof expropriation provided in the
Zimbabwe-Netherlands BIT.

93 See A Reinisch ‘Expropriation’ in P Muchliski & Schreuer (eddpternational Investment La@2008) 436;
Expropriation without compensation equals confiscat
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Chapter Five

Analysis of key aspects of Zimbabwe’s AgriculturalLand Expropriation
Laws in light of the Funnekottercase

5.1 Introduction

This chapter begins with an explanation of howititernational law doctrine gfacta sunt
servandgustifies the review of the Zimbabwean agricultuaamd expropriation laws in light
of Zimbabwe’s BIT commitments. The main part of sththapter examines whether
Zimbabwe’s agricultural land expropriation laws are tandem with the conditions of
expropriation enumerated in article 6 of the ZimwakNetherlands BIT as expounded in the
Funnekottet case. This examination is a comparative analysis/hich the Zimbabwean
agricultural expropriation laws are compared witimditions of expropriation enumerated in
Article 6 of the Zimbabwe-Netherlands BIT. This ptexr ends with a discussion of the
implications of Zimbabwe'’s agricultural land exprigpion laws on foreign direct investment
(FDI) in Zimbabwe.

The pertinent laws in this discussion are:

1. The Constitution of Zimbabwe 2013 (Zimbabwean Citutsbdn)

2. Zimbabwe-Netherlands Bilateral Investment Treatyobaded on 11 December 1996
and still in force (Zimbabwe-Netherlands BIT)

3. Land Acquisition Act 3 of 1992, Chapter 20:10

This chapter argues that the Zimbabwe’s agricdltiaad expropriation laws are not
compatible with the conditions of expropriation aitd international legal obligations
stipulated in article 6 of the Zimbabwe-NetherlaBd$. On the other hand, the Zimbabwean
agricultural land expropriation laws are viewedaasieans of giving agricultural land to the
landless Zimbabweans chiefly for agricultural pwg® since the majority of Zimbabweans
depend on farming for survival. Nevertheless, thigpter argues that these laws have negative

implications on Zimbabwe’s ability to attract FDI.

1 Bernidus Henricus Funnekotter v the Republic oftizibwel CSID case number ARB/05/6 (Funnekotter case).
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5.2 The doctrine ofpacta sunt servanda
The customary international law principle mdcta sunt servandas codified in the Vienna

Convention on the Law of Treaties (VCLTis the cornerstone of international faand
international relations. This principle entailsttilaatreaty that is in force is binding upon its
signatories and must be performed in good faBiTs arelex specialisand only bind the
respective parties. Sudex specialisis binding as between Zimbabwe and the Netherlands
Dolze® contends that BITs limit the sovereignty of stateshey require domestic measures to
be accordingly aligned, and any disregard to th& &mmitments is costly as it imposes
international responsibility on the state in breathis doctrine also applies to contractual
relationships between states and alfefikerefore, states that made international comnmitsne

should implement them accordingly through their dstit policies.

Two theories attempt to explain the relationshipMeen international law and national law;
the monist and the dualist theories. The monisbrthecontends that national law and
international law are two components of a singldybof law that concurrently regulate the
same subject mattérThis theory further contends that in cases of latirtfetween domestic
and international law, the later should prevail rodemestic law’. This position is explained
by Kelson, a popular monist positivist philosopiwio contends that international law derives
from state practice as opposed to domestic law lwisianade by states in exercise of their
domestic jurisdictiort® According to Kelson quoted by Martthjnternational law is a higher

legal order that domestic law should yield to, Hris position has been adopted by the VCET.

2 DJ Dugardnternational Law: A South African Perspectii@911) 414.

3 Article 26 of the Vienna Convention on the LawTaoéaties (1969).

4S Lekkas & A Tzanakopoulos ‘ Pacta sunt servargtaus flexibility in the suspension and terminatafn
treaties’ in C J Tam et al (edBesearch Handbook on the Law of Trea(&%14) 316.

5 See Article 26 of the VCLT & J Francis & SL Nickoh ‘The Protection of Foreign Property under Custcy
International Law’ (1965) Boston College Industrial and Commercial Law Revi&®.

6 R Dolzer ‘The Impact of international Investmentedties on Domestic Administrative Law’ (2006) 37
International Law and Politic853 and 972.

7 See P HealyPacta Sunt Servandance again: the story of Greece and Ireland’ (2a#3Norking Papers in
History and Policy5 & International law Commission 29.

8 M Dixon Textbook on International Lav2Q13) 91.

° Dixon (n 8 above) 91.

10 Dixon (n 8 above) 91.

11 See Dixon (n 8 above) 91 & J Crawfdddownlie’s Principles of Public International La{@2012) 49.

12 See article 27 of the VCLT. This provision is ®dijto article 46 of the VCLT which relieves a staf its
international legal obligations if the treaty wascluded in material violation of one or some & thternal laws
of the state.
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Therefore, the monist theory entails that BITs heabegher status than the host state’s domestic

laws.

On the other hand, the dualists contend that iatemnal law and domestic law operate at
different spheres although they regulate the sarhstance, with international law regulating
the relations between states, while national lagsiliate relations within a stat€The dualists

argue that international law is not binding unléss domesticated and where the two conflict,
national law should supersede international YaWhe dualists contend that international law
and national law are dual legal systems regulatimg same rights and obligations at
international and national platforms respectiviiys, domestic laws prevail over international
law on domestic issué8 This means that state measures maybe lawful wiltgin territory

even though they may be unlawful at internationahe.

Zimbabwe follows the dualist approdfhwhereas the Netherlantisfollows the monist
approach. This makes the Zimbabwe-Netherlands BIdgdy creature as the two governments
have different legal traditions which entails diffet legal implications. However, the doctrine
of pacta sunt servandproscribes states from relying on their domestesl to avoid their
treaty obligation®¥ which they consented 8.1t should be pointed out that the government of
Zimbabwe voluntarily negotiated and adopted thelk&bwe-Netherlands BIT in good faith.
By voluntarily negotiating and adopting this BlTimbabwe voluntarily accepted this BIT to
dictate the manner of expropriating the investnadrihe Dutch nationals. Thus, by adopting
this BIT, Zimbabwe voluntarily surrendered its smrgnty to the extent that this BIT is

applicable to it.

It is settled customary international law that tyezbligations must be performed in good faith
and this is the basis of treaty relationsHfb€ustomary international law provides that parties
to treaties that are in force are bound by themstodild enforce them in good faith. Although

not a signatory of the VCLT, Zimbabwe is bound bigtomary international law requirement

13 See Dixon (n 8 above) 91 & M N Shamternational Law(2014) 21.

% Crawford (n 11 above) 48.

15 Dugard (n 2 above) 423.

16 See sections 326 and 327 of the Constitution whabwe 2013.

17 Article 94 of the Constitution of the Kingdom dfet Netherlands 2008.

8 WW Park & AA Yanos ‘Treaty obligations and natibfewv: Emerging Conflicts in International Arbitiab’
58 (2006)Hastings Law JournaP51.

19 See M Hansungule ‘ The Suspension of the SADQ@mal 35Strategic review for South Africk42 & Mike
Campbell and Others v The Republic of Zimbal®aDC (T) (Case 2/2007) 25.

20 shaw, N and Shaw, QC (2014iternational LawCambridge University Press: Cambridge United Komd
23.

50



for performance of treaties in good fatttherefore, it is important to examine if Zimbabwe'’
agricultural land expropriation laws conform to ttenditions of expropriation enumerated in

Article 6 of the Zimbabwe-Netherlands BIT which wexxpounded in thEeunnekottercase.

5.3 Examination of Zimbabwe'’s agricultural land expopriation laws in light of the
Funnekottercase.

5.3.1 Recapitulation of Zimbabwe’s agricultural lard expropriation laws
The review of the Zimbabwean agricultural land egpiation laws has been canvassed in
Chapter Three€? however; these are the keys features providedhén Gonstitution of

Zimbabwe??

i) Subsections (2) and (7) of section 72 stipulatedhacultural land expropriations
are meant for redistribution of land for agricuétliresettlement purposes.

i) Section 72(3)(c) provides that agricultural landwsitions cannot be challenged
on the ground that they are discriminatory.

iii) Subsections (2) and (3) of section 72 stipulaté #ggicultural land is acquired
through publishing the notice of acquisition in p@ernment gazette and such
acquisition is not justiciable.

iv) Section 72(7) provides that Britain is responsitde paying compensation for
Zimbabwe’s agricultural land expropriations, whersaction 72(3)(a) imposes on
the government of Zimbabwe, the duty to compendared owners for

improvements that they effected on agriculturadllan

5.3.2 Section 72 public purpose versus BIT publicyspose
The ICSID Tribunal in theFunnekotte?* case stressed a point that was made by the

Zimbabwean SCA inMinister of Lands, Agriculture & Rural Resettleme&tothers v
Commercial Farmers Unidh - that Zimbabwe should only pursue expropriatioat tserves

the interests of the public. Tribunals adjudicaeissues of public purpose only in exceptional

21 See Sections 12(1)(b) and 326 of the Constituifatimbabwe 2013.

22 Chapter 3.

23 Constitution of Zimbabwe 2013.

24 Funnekotter(n 1 above) para 98.

25See Minister of Lands, Agriculture & Rural Resettleménbthers v Commercial Farmers Unig2002] JOL
9495 (ZS) 2, the Supreme court of Appeal, in theecaf Commercial Farmers Union v The Minister of
Agriculture, Land and Rural Resettlement and otl8%s132/2000 required the government to satisfyptligic
purpose condition by expropriating agriculturaldan accordance with the rule of law. It furthequéed the
government to compile a list of the landless Zimbels and the farms targeted for expropriation ficultural
resettlement.
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caseg? for example, in the case BMD?'where the ICSID Tribunal held that host state astio
that are designed to harm investors do not serkcanterests and thus are unlawful. Section
72 of the Constitution of Zimbabwe is clear tha gurpose of agricultural land expropriations
is; to resettle the landless Zimbabweans for afjural purposes, among others. The policy
behind this law is that indigenous Zimbabweans waispossessed of their land without
compensatioff and they fought for this land in the liberatiorrugigle.?® This right to
expropriate land is re-affirmed by article 21(2)thé ACHPRE Section 72’s aim is to uplift
the previously disadvantaged pedplend ensure that agricultural land title, rightd anerests

of foreign investors yield only to the general netsts of the publié This law is in line with
the utilitarian view of governancé.Although the concept of public purpose is vagud an
political, this study argues that the interestsspad by Zimbabwe in terms of section 72 are
genuine given Zimbabwe'’s colonial history and tmainy people need land for their survival

as the majority of Zimbabweans depend on farmimgdovival.

Overall, the public interests served by sectionar@ consistent with the notion of public
purpose enumerated in article 6(a) of the BIT. 8itiee ICSID tribunal in th&unnekotter

casé* held that the conditions of expropriation enumemtan article 6 are cumulative, this
study now proceeds to examine if Zimbabwe’s agnical land expropriation laws are

consistent with the BIT due process requirememixpfopriation.

5.3.3 Section 72 due process versus the BIT due pess
The ICSID tribunal in theFunnekottercase stressed that article 6(a) also requires that

expropriation be accomplished in accordance wighdhe process of laiw.This entails that

Zimbabwe should accomplish expropriation in a &ad transparent manner in accordance

26 James v United Kingdo1986) EARR 123.

27SeeCME Czech Republic B.V.Netherlands v Czech RepuNCITRAL Arbitration Proceedings, Partial
Award, 13 September 2001, para 612\&lter Fletcher Smith ClainCuba, USA) Award Washington D.C, May
2, 1929 917-918.

28 D Masaka ‘Zimbabwe's Land Contestations and HditiBm-Economic Crisis: A Philosophical Dialogue’
(2011) 13Journal of Sustainable Development in AfrR3il.

2L Ndlovu ‘Following the NAFTA Star: SADC land m@fm and Investment Protection after @ampbell
Litigation’ (2011) 15L.aw, Democracy & Developmeht

30 African Charter on Human and Peoples Rights (ACHPR

31 Section 72(7)of the Constitution of Zimbabwe 2013.

32 International Law Commission on State Responsgjhili5, OECD 2004/4.

33 KN Schefernternational Investment Law, Text, Cases and Mal®(2013) 170.

34 Funnekottern 1 above) para 98.

35 See chapter 4 .
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with the rule of law throughout the whole exprofida process® Although agricultural land

is acquired in accordance with the Constitutiorpasssection 72! another interpretation of
this provision may be that there is no due prooéssw as the legal title over agricultural land
is acquired by the state immediately upon publicatf notice of acquisition of agricultural
land in a government GazeffeAdditionally, section 72 makes no provision foe tland
owners to challenge the manner of acquisition eirthgricultural land. Thus, this provision is
repugnant to the notion of due process enumeratadicle 6(a) of the Zimbabwe-Netherlands
BIT which requires expropriation to be carried taitly and in a transparent manner. There is
no transparency as expropriation of agricultunatlles accomplished without the involvement
of the land owner. There is no fairness too, as@e&2 does not give room for the landowner
to be given a fair hearing prior or during nor aftee expropriation process, neither does it
provide for a notice of intention to acquire agliatal land prior to the notice of acquisition.
This section gives room for arbitrary deprivatidrirvestors’ investments and is draconian as

investors interests can be interfered with withestraint.

Supedi® contends that expropriation is in accordance withrule of law if investors have
access to independent and impartial courts forlemgé the acquisition of their investments.
The rule of law embraces the right to access totspand the right to a fair hearing before
deprivation of ones rights or interest$On the contrary, section 72 ousts the jurisdictbn
courts to hear disputes relating to the manner agfuigition of agricultural land and
compensation thereof, save for compensation fororgments effected on land prior to
expropriation. More so, investors are specificpllgscribed from approaching courts to apply
for review of the expropriation process or everchallenge any expropriation which may
appear to be discriminatory. Thus, section 72 plewifor deprivation of investors agricultural
land without access to courts and without a faarimg contrary to the rule of law requirement
and the due process condition of expropriation. ©bsting of the court’s jurisdiction is
indicative of the fact that there is aadi alteram partetule and that section 72 is draconian
in so far as it relates to due process. This igextviolation of Zimbabwe’'s commitment in

article 6(a) of the Zimbabwe-Netherlands BIT. Ceuiowever, have the jurisdiction to review

36 Schefer (n 33 above) 177.

37 Zimbabwe Constitution 2013.

38 Section 72(2) of the Zimbabwe Constitution 2013.

39 SP SuberdNTERNATIONAL INVESTMENT LAW, Reconciling Law, &odind Principleg(2008) 74.
40 Metilclad Corp v United Mexican StatesRB (AF)/97/1/ (Award, 30 August 2000) 16 ICSIpara 103.
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expropriation that is not accomplished in accoréandth section 72 of the Zimbabwean

Constitution.

Although expropriations effected in terms of sattr@ will be lawful in Zimbabwe, they will
be internationally unlawful to the extent that tlag contrary to article 6(a) of the BIT which
transcends domestic law in terms of the doctringagta sunt servanda.

5.3.4 Section 72 versus the BIT non-discriminatiorequirement
The ICSID tribunal in th&eunnekottet' case stressed that Zimbabwe should accomplish its

expropriation in a non-discriminatory manner. Suffecbntends that government measures
constitute unlawful discrimination if they resuitdifferential treatment between domestic and
foreign investors that are engaged in the samedfneusiness and in like circumstances.
Expropriation measures that arbitrarily discrimenédetween domestic and foreign investors
are unlawful®® The same is true about measures that discrimigteut justification?* and

discrimination which is disproportionate to the pose it seeks to achiefr.

However, section 72(3)(c) proscribes landownersmfahallenging the expropriation of their
agricultural land on the ground that it violatestae 56 of the Zimbabwean Constitutith.
Section 72(3)(c) which affects section 56 by rafeesobliterates the right to equality before
the law and the right to equal protection of the.[&herefore, section 72(3)(c) is repugnant to
the non-discrimination requirement enumerated fitlar6(b) of the Zimbabwe-Netherlands
BIT.

More so, by referential operation, section 72(3p@mits agricultural land to be acquired in a
discriminatory manner but without justifying suclsaimination in terms of section 56(3).

Without justifying discriminatory expropriation, ¢gannot be said that there is proportionality
between the discriminatory measures and the punbasea discriminatory measure seeks to

achieve. In fact, section 72(3)(c) is directly cany to the primary objects of the BIT, which

4 Funnektotter(n 1 above) para 98.

42 Supedi (n 39 above) 74.

43 SeeAzurix Corp v The Republic of Argentifis4 July 2006) ICSID arb/01/12 para 392 & SalaciMg The
three laws of international Investment, Nationabn@actual and International Frameworks for Capi{&i013)
101.

44 AFM Maniruzzaman ‘ Expropriation of Alien Propedwpd the Principle of Non-Discrimination in Intetional
Law of Foreign Investment; An Overview' (1999)8ransnational L & Policys9.

45 ADC Affiliate Limited and ADC & ADCM Management i, (2006) ICSID ARB/03/16 para 442.

46 Constitution of Zimbabwe 2013.
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is to promote and protect foreign investors froiviteary seizure of their property by the host
state. The author contends that section 72(3)@nsrary to both the customary international
law and article 6(b) notion of non-discriminatighus, it is unlawful in international law as it
gives leeway for the government to unjustly targeeign investors to exclude them from

business’

5.3.5 Section 72 Compensation versus BIT compensati
Section 72 of the Zimbabwean constitution divestitivestors of legal title to land, and this

immediately imposes an international legal obligaton Zimbabwe to compensate investors
of expropriated lan@However, section 72(7)(a) as read with section {2f"? imposes the
obligation to compensate legal title holders ofi@adtural land that is expropriated for
agricultural purposes on Britati The basis of this law is that the British colomsseiolently
dispossessed the indigenous Zimbabweans of thaiteféand without compensatiot.
Zimbabwe’s moral argument for this law is that imbabweans cannot pay for their land
which they were violently dispossessed of by tHertisers'>? Section 72(7)(c) is inconsistent
with customary international law and article 6(¢)tlee Zimbabwe-Netherlands BIT which
provide that a host state that expropriates adargivestors property has a corresponding duty
to pay compensatioAgain, Zimbabwe cannot commit an international sl expect Britain

to shoulder its international legal obligation. §hposition is not provided for under

international law.

Additionally, section 72(3)(&} explicitly states that the Government of Zimbabwi
compensate the landowners for improvements effeciedagricultural land prior to
expropriation. This law is based on the fact tlnt dccupiers of Zimbabwe in 1890 were

unjustly dispossessed of their land by the Britwsinout compensation thus Zimbabweans can

47D Zongwe, ‘The contribution of Campbell v Zimbabieeforeign Investment Law on Expropriation’ (2010)
2:1Namibia Law Journab0, However, there was a dissenting opinion irRA®C tribunal in the Campbell case
where Justice Tshosa held that the amendment Lifotlicbnstitute unlawful discrimination.

48 SeeMike Campbell and Others v The Republic of Zimbals#eDC (T) Case 2/2007 55 Bunnekotter(n 1
above) 115.

49 Constitution of Zimbabwe 2013.

50 Section 72(7)(a) of the Constitution of Zimbabvis 2.

51 Section 72(7)(a) of the Constitution of Zimbabvis 2.

52 http://www.newszimbabwe.co.zw/2016/03/11/govt-haietting-land-compensation-fund{accessed on 12
March 2016) The Zimbabwean Minister of FinanceriPlatChinamasa said that the Zimbabwe’s expropmmati
of land without compensating the title holders wastrary to BITs to which Zimbabwe is a signatory.

53 Constitution of Zimbabwe 2013.
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only pay for improvements on land and not for tiedl itsel>* This provision is couched as
though it applies only to land that was expropdatey colonisers during colonisation.
However, this provision does not explicitly makeclsua limitation, but applies to all
agricultural land whether the landowner bought nat. The ICSID tribunal in thEeunnekotter
case interpreted the article 6(c) ‘just compens&tido mean compensation that corresponds
to the genuine value of the investment at the tirhexpropriatior?® It further held that in
respect of land, genuine value is the Zimbabwearkehaalue of the land itself and all the
things permanently attached to it and not just oupments on land as stipulated in section
72(3). Again section 72(3) of the Constitufibis particularly contrary to article 6(c) of the
Zimbabwe-Netherlands BIT and customary internatitama which require the government to
pay the genuine value of property at the time @iregriation. It is in fact illegal given that the
Constitutior® and the BIT are legal instruments which should&ge each other and in cases

of conflict the BIT transcends the Constitutidn.

Section 29C of the Land Acquisition ABtwhich is complementary to section 72 of the
Constitutiod* provides that at least one quarter of compensationld be paid at the time of
acquisition of land. It follows that calculation thfe value of compensation to be paid should
be calculated at the time of acquisition or earlidrus, the time for calculating compensation
and interests in terms of the Land Acquisition Actonsistent with customary international
law and article 6(c) of the Zimbabwe-Netherlandd Bvhich require the calculation of

compensation and interests to be done at the tiragposopriation.

Section 29C(3) of the Land Acquisition Atprescribes that compensation for improvements
should be paid in cash within five years from tlagedof expropriation although the currency
that should be used in payment of compensationtispecifiec?® This provision is contrary
to article 6(c) of the Zimbabwe-Netherlands BIT whirequires prompt payment of
compensation. In thEeunnekottercase, the ICSID tribunal interpreted the prompinpayt of

compensation requirement of article 6(c) to meathattime of dispossession. As to the

54 Section 27(7)(a) and (c) of the Constitution ahBabwe 2013.
55 Article 6(c) of the Zimbabwe Netherlands BIT.

6 Funnekottern 1 above) para 123.

57 Constitution of Zimbabwe 2013.

58 Constitution of Zimbabwe 2013.

59 Article 27 of VCLT.

50 Land Acquisition Act, Chapter 20:10.

61 Constitution of Zimbabwe 2013.

62 Chapter 20:10.

63 Section 29C(4) of the Act, Chapter 20:10.
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currency for payment of compensation, it cannosdiéd that section 29C(4) is repugnant to
article 6(c) of the Zimbabwe-Netherlands BIT whielquires compensation to be paid in freely
convertible currency as this is not explicitly exad in section 29C(4), but, it would have
been better if it made such a provision. With rdgtr the timeframe within which to
compensate investors, section 29C is clearly contta Zimbabwe’s international legal
obligations to compensate investors at the timexgiropriation as its five year time limit
cannot be said to be prompt although one may atigateit is reasonable considering that

Zimbabwe is a developing country with little resces.

When valuing land for compensation by Britain imme of the fund established for such
purpose, Part Il of the Schedule (sections 29Csanadf the Act* is consistent with the factors
prescribed by the ICSID tribunal in tHeunnekottercase in valuing land. It requires the
consideration of the regions in which the landsfathich are classified in terms of the rainfall
they receivé® More so, Part | of the Schedule (sections 29C5N)df the Act® is consistent
with the Funnekottet’ decision that when determining the value of imeroents on land, all
the factors that add value to land shall be takém account. Overall, the Schedule (sections
29C and 50% is consistent with article 6(c) of the ZimbabwetiNglands BIT. However, it
should be noted that the valuing of land and peenty attached things only applies to land
that is compensated by Britain whereas the valoinghprovements on land only applies in
respect of compensation for improvements on lamd will be paid by the government of

Zimbabwe.

To ensure that investors are appropriately compedsas per article 6(c) of the Zimbabwe-
Netherlands BIT, compound interest is calculatedhengenuine value of the land from the
day it is expropriated to the day of final paymehtompensation owed to investors depending
on the circumstancé8 The Zimbabwean agricultural land expropriation $alwowever, are
silent about interests in respect of compensataym@nts. Thus, they fall short of meeting the
international standards by not providing for astesimple interest in respect of compensation
for expropriated agricultural land.

64 Chapter 20:10.

55 Funnekotter(n 1 above) para 132.

66 Chapter 20:10.

87 Funnekotter(n 1 above) para 144.

68 Chapter 20:10.

69 Land Acquisition Act, chapter 20:10.

57



Section 72 is framed as if all agricultural landoisned by the British investors who got it
during the colonial period. This provision ignothks reality that many farms were bought after
independence, mostly by the Dutéfwhich entitles them full compensation in terms lud t
BIT in cases of expropriation of their investmeritlus, section 72 compensation standards
are inconsistent article 6(c) of the Zimbabwe Nd#mels BIT and customary international law

compensation standards.

5.4 Implications of the Zimbabwean agricultural lard expropriation laws on FDI
One of the principal purposes of the BITs is tonpote and sustain Filby clearly setting out

enforceable rules that proscribe arbitrary expadjun of foreign investmenté.These rules
are enforced through an international forum. Coestenter into BIT commitments with hope
that they will attract FDI which is important inibging foreign capital and technology
necessary for accelerating the country’s economi@ipment? The reason for concluding
BITs is to strengthen the security of property tggand consequently attract FDI given that
insecure property rights discourage the inflow b1 Bs was experienced by Zimbabwe in the

early 2000 during the land acquisitiofts.

Despite the judgment of the ICSID tribunal thatriduhe Government of Zimbabwe in breach
of its commitments in thEunnekottercase and ordered Zimbabwe to pay compensation plus
interests compounded from the date of expropria@@mbabwe has not yet compensated the
farmers for their investment in land. Zimbabwe'tisal to compensate the foreign investors
and the enactment of draconian agricultural lanar@riation laws gives the impression that
foreign investors are not welcome in Zimbabwe driglhas led to low FDI in Zimbabwe. This
fact is buttressed by the World Bank Doing Busirgseport of 2015 that Zimbabwe is one of
the countries with a hostile business environmésttajly and within the SADC region, thus,

it receives the least share of FDI relative teiz® in the regio®

70 See Masaka (n 28 above) 344 & CJ Richards ‘Legrfiom Failure: Property Rights, Land Reforms, émel
Hidden Architecture of Capitalism’ (2006)&nerican Institute for Public Policy Researgh

"L FDI refers to the foreign capital inflows that addhe capital stock of the home state.

72 Salaccuse (n 43 above) 356.

73 Salaccuse (n 43 above) 363.

74 See F Gwenhamo ‘Foreign Direct Investments in Zibwe: The Role of Institutional Factors’ workingpga
number 144, August 17 2009, 3 and 6 & Richards)(above) 5.

5 Zimbabwe Independent 28 November 2015.
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Whereas secure property title is a pillar for althgaeconomy, Zimbabwe’s agricultural land
expropriation laws nevertheless undermine the #gafrproperty rights’® On this note, they

cause two main problems: they scare investors amd land into dead capital, although
Sikwila’’ contends that there is no evidence that indigénisaand weak property rights

undermine efforts to attract FDI. The author’s vieathat Sikwila’'s argument cannot be
sustained as it fails to explain why Zimbabwe’slanf of FDI dropped when Zimbabwe

announced its intention to expropriate agricultlaald without compensation. It also fails to
explain why the Zimbabwean economy suddenly coldpshen Zimbabwe implemented the
fast track land reform programme. More so, the doggy of property also discourages
development as this land cannot be used to obtik wans. It also discourages long term

investment in the agricultural sector and thisuimtreduces agricultural productiéh.

Conclusively, Zimbabwe will struggle to attract amsdistain FDI until it amends its

expropriation laws, and conduct itself in accoraamgth its BIT commitments and protect
foreign investors from arbitrary acquisition of ithenvestments. Such an act will send a
positive message to the foreign investors. Sinceirseproperty rights are a foundation of
economic growth, it follows that with insecure peoy rights in Zimbabwe; its economy is

likely to crumblé® like a house with a weak foundation.

5.6 Conclusion
This chapter has shown that the Zimbabwe’s agucallitand expropriation laws are not in

keeping with Zimbabwe’s commitments and internatlolegal obligations enumerated in
article 6 of the Zimbabwe-Netherlands BIT as exmmthin theFunnekottercase. The

6 ‘Government to repossess idle lanktp://www.bulawayo24.com/index-id-business-sc-ldmgn-87207.html
(accessed on 28 April 2016), The Minister of Laridsyuglas Mombeshora warned farmers that the govenhm
might repossess idle land. This shows that someé temains idle after land reform and that evenrtbe
landowners are not free from arbitrary dispossesisiderms of section 72.

T MN Sikwila ‘Foreign Direct Investment: Does it rtet? A case for Zimbabwe’ (2015) Research in Business
and Economics Journdl.

8 JA Anderson ‘How much did property rights mattetderstanding food insecurity in Zimbabwe: A criiig
of Richardson’ (2007) 106/405frican Affairs684, Anderson attributes low agricultural produatido drought
and disagrees with this conclusion.

7 ‘Panic as Zimbabwe economy digsttp://www.bulawyo24.com.index-id-business-sc-eaogeoyo-87693
(accessed on 6 May 2016) There is a great feaZth#iabwe is moving towards economic meltdown samio
that of 2007/2008.
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justification for examining Zimbabwe’s agricultutahd expropriation laws in light of the BIT

is the doctrine opacta sunt servanda

This chapter examined the legality of Zimbabwe’'si@dtural land expropriation laws by
comparing them with article 6 of the Zimbabwe-Nefteds BIT conditions of expropriation.
The discussion revealed that the purpose of Zimkeabagricultural land expropriation laws
is genuine and is in keeping with the public pupa$ the Zimbabwe-Netherlands BIT.
However, there is no due process, neither is disodtion proscribed in the acquisition of
agricultural land. Thus, section 72 of the ZimbaaAweConstitution is inconsistent with
paragraph (a), and (b) of article 6 of the Zimbaietherlands BIT.

Additionally, the Constitutional requirement thatitBin compensate owners of expropriated
agricultural land is directly contrary to both thienbabwe-Netherlands BIT, and the customary
international legal duty to compensate investorsases of expropriation. More so, the
provision for compensating investors for improvetsesffected on land only and not for land
itself directly violates the Zimbabwe’s-NetherlanBEl', and customary international legal
obligation to pay genuine value of expropriatecestment. However, the time for calculating
compensation and the factors to be considereduimngaimprovements effected on agricultural
land is consistent with the Zimbabwe-NetherlandsT Bdommitments. Overall, the
inconsistences of Zimbabwe’s agricultural land expiation laws undermine the security of
agricultural land, and scares investors from thecaljural sector and even other sectors of the

economy.
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Chapter Six

Conclusions and Recommendations

6.1 Introduction

This mini-dissertation sought to examine whethenlZabwe’s agricultural land expropriations
laws are compatible with its international legaimcoitments and obligations enumerated in
article 6 of the Zimbabwe-Netherlands BIT as exmmdin theFunnekottercase. This study
explored the concept of expropriation; the maintuiess of Zimbabwe’s agricultural land
expropriation laws and factors that inform thenscdssed the Zimbabwe-Netherlands BIT
conditions of expropriation using tf@innekottercase as the compass; and analysed the key

aspects of the Zimbabwe’s agricultural land expedn laws in light of thé&unnekottecase.

6.2 Summary of findings
Chapter Two of this study unpacked the meaningxpfagriation, and argued that in direct

expropriation, investor’s legal title to property transferred to the state as opposed to the
controversial indirect expropriation where investogtain the legal title to their investments
despite the investor being substantially deprivietth® economic benefits of his investment. It
was further argued that the sole effect criteremmbre helpful in ascertaining state measures
that constitute indirect expropriation as compdreethe police powers doctrine; however this
debate is yet to be settled. It was further arghatistates have a customary international law
right to expropriate investments of aliens for puplurposes, in a non-discriminatory manner

and against compensation.

Chapter Three explored the main features of thebZbwean agricultural land expropriation
laws. It argued that Zimbabwe’s agricultural lanxgh@priation laws are mainly informed by
its colonial history. It further argued that thepase of these laws is to give land to the landless
indigenous Zimbabweans. Despite the good intentodrexpropriating agricultural land, the
process thereof is draconian, and conflicts withedundamental values of the Zimbabwean
Constitution, especially the rule of law. Compuisaicquisition of agricultural land is not
justiciable save for issues of compensation for roupments effected on land. The
Constitution empowers the government of Zimbabwexpropriate agricultural land, but
imposes the responsibility for payment of compaaradf expropriated agricultural land on
Britain, contrary to the international law prin@plthat an expropriating state has a

corresponding duty to compensate.
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Chapter Four canvassed the Zimbabwe-Netherlands®&iditions of expropriation using the
Funnekottercase as the compass. In this chapter it was artpadhe BIT conditions of
expropriation are cumulative, and a violation ot @f the conditions renders expropriation
unlawful and imposes an international responsybdit the host state to pay just compensation.
It was further argued that the public purpose megment is too broad, vague and political, and
states can easily couch their measures to fitrdgsiirement, and as iRunnekottercase,
tribunals rarely question this requirement. It wagher observed that investors are more
concerned with compensation for their investmems tanything else.

Chapter Five analysed and evaluated Zimbabwe’'swagrral land expropriation laws in light
of the Zimbabwe-Netherlands BIT conditions of expration as expounded in the
Funnekottercase. This analysis is justified by the doctrifg@acta sunt servandahe main
argument of this chapter was that the Zimbabweaitwdtyural land expropriation laws are
overall not in keeping with the Zimbabwe-NetherlaBdT conditions of expropriation. It was,
however, observed that these laws are consistdéhttive BIT public purpose requirement.
Notwithstanding this, these laws are directly cantto the due process and non-discrimination
requirements of expropriation. The chapter furtBaowed that these agricultural land
acquisition laws provide for confiscatory exprofioa given that only improvements on land
are compensated whether or not the expropriatetiieas bought. Additionally, imposing the
obligation of compensating owners of expropriatgdcaltural land on Britain is repugnant to
the BIT and international law. Overall, these agjtieral land expropriation laws are draconian;
they undermine the security of agricultural landhts; and consequently scare foreign

investors from the agricultural sector, and thitum cripples the other sectors of the economy.

6.3 Conclusion
This study has shown that in terms of both custgnraernational law and the Zimbabwe-

Netherlands BIT, Zimbabwe as a sovereign stateahaght to exercise the power of eminent
domain and this right should be exercised for putlirposes, in a non-discriminatory manner,
in accordance with the due process of law and agaompensation. This BIT, like other

BITs,! does no more than listing the conditions of exgegion, thus, tribunals play a great

! See Article 3 of the China model BIT version diticle 4(2) of the Treaty between the Federal Répuf
Germany and the Republic of Namibia concerningaiheouragement and reciprocal protection of investsne
(Germany-Namibia BIT) (1994), article 4 of the Agment between the Government of the Republic of
Zimbabwe and the Government of the Kingdom of Swede the promotion and reciprocal protection of
investments (Sweden-Zimbabwe BIT) (1997), anctlert8 of the Agreement between the Government ®f th
Great Britain and Northern Ireland and the Peopiépublic of Benin for the Promotion and Protectafn
investments (United Kingdom-Benin BIT) (1988).
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role in unpacking these conditions. However, trddarare reluctant to adjudicate the public
purpose requirement; hence the concept remainsiéestoped, vague, and unclear. The other
reason for its vagueness is that it is more oflaiqed than a legal issue. More importantly, no
matter how laudable the purpose of expropriationldde, and whether lawful or not,
compensation for expropriated investments shoulgde by the host state. This obligation
cannot be shifted to another state; neither da@ &voided by reverting to domestic legislation.

Compensation is central in expropriation cases.

Additionally, this study has shown that the landlgpem in Zimbabwe is rooted in its
colonisation more than a century ago, thus, iteatjural land expropriation laws are informed
by colonial history. In the colonial period, Zimlved's land was annexed to Britain. This
explains why Zimbabwe’s land laws are informed Iy colonial history and not its
international commitments. Notwithstanding, Zimbabstill retains a duty to faithfully carry
out its international obligations. It is for thigason that Zimbabwe’s agricultural land
expropriations were examined in light of tRennekottercase. This examination concluded
that the purpose served by the agricultural lam@rapriation laws is pure and commendable
given that these laws are meant to enable the gmeat to get land and redistribute it to the
landless indigenous Zimbabweans. However, the sthdws that the expropriation process is
draconian, arbitrary and confiscatory, and directptrary to the Zimbabwe-Netherlands BIT
conditions of expropriation. It was argued that Babwe’s agricultural land expropriation
laws circumvent the due process of law, are unjusigcriminatory, and its compensation
standards fall short of Zimbabwe-Netherlands Blandards. Overall, these draconian laws
undermine the security of agricultural land, anid gtares investors, and lowers FDI; thus,
Zimbabwe may have to rethink its agricultural laexpropriation laws in light of the

Funnekottercase.

6.4 Recommendations
In light of the above conclusions and findingsstsiiudy recommends the following:

6.4.1 Amendment of section 72 of the Constitutionf@imbabwe, 2013
It is recommended that the parliament of Zimbabwmerad section 72 with a view to align its

agricultural land expropriation laws to its intetinaal legal commitments and obligations as
stipulated in article 6 of the Zimbabwe-NetherlaBdiE. This amendment will impose the duty
to compensate farmers for their expropriated landh® government of Zimbabwe. It will
further provide for payment of fair compensationtla time of compulsory acquisition of
agricultural land, as well as compensation for iovements on land only in respect of land
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owned owing to the colonisation of Zimbabwe. Itlvallso provide for judicial review of the
whole process of agricultural land expropriationscluding suspected unjustified
discriminatory expropriation. The amendment withyide for the giving of adequate notice of
the impeding expropriation before the final acgiosi. An amendment of this nature will send
a message to the international community that Zbwmigais committed to strengthening the
security of property, especially agricultural langhts, in accordance with its international

commitments.

6.4.2 Challenge the legality of the ouster clausesthe Constitutional Court
It is recommended that the legal representativgeifons whose land is acquired in terms of

section 72 challenge the legality of the oustens#s in the Constitutional Court. The lawyers
will have to argue that section 72 only ousts thésgiction of Zimbabwean courts to review
the expropriation processes but not the adjudinatfdhe legality of these ouster clauses. They
will further argue that the Constitutional Coursharisdiction and authority to strike down the
ouster clauses as unconstitutional without necigsaviewing the expropriation process. If
successful, they will have to pray that the Constihal Court orders the parliament to make
relevant amendments to the Constitution in accarelamth its foundational principles and

values.

6.4.3 Renegotiation or Termination of the ZimbabweNetherlands BIT
If the government of Zimbabwe does not want itscdgural land expropriation laws to bow

down to its BIT(S) commitments, it may firstly tty renegotiate the terms of the BIT with the
Netherlands. These amendments to the BIT will chadig rights of the investors in accordance
with the Zimbabwean Constitution when the amendmeaine into effect. The advantage of
BIT renegotiation is that if successful, the bitatenvestment relations will continue, although
under different conditions. However, if they fail teach an agreement, it may be better to
agree to terminate the agreement. TerminationeoBIit will not prejudice the Dutch investors

2 E Chitsove ‘Are Indigenisation measures compemrfalA case study of the measures taken under the
indegisation and economic empowerment laws of Zmleg' published LLM thesis, University of Pretoria,
2014, 75
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in Zimbabwe as the survival clause will continughptect them in the next 15 years from the

termination daté.

6.4.4 Adoption of a term based agricultural land tile
This study recommends the adoption of term basedudigiral land title similar to that of

Zambia. Term based title will balance the governt'sesiesire to control the period of land
ownership with the land owner’s or occupant’s desir have a secure agricultural land title.

Martin* summarises the advantages of land titling asviaio

If recognised under legal title, these units ofxeatould be used as collateral for loans,
leading to multiplying effect through added inveshts, growth in relative value,

increased tax revenue, and increased funding tnficiare.

In fact, untitled agricultural land is dead capitiit, titling gives it a breath of life and it

becomes live capital. In addition, titled land vinélve to be transferable. Thus, agricultural land
titing together with amendments as per the fiesbmmendation will strengthen the security
of agricultural land, improve Zimbabwe’s investmetimate, and send a new welcoming

message to the foreign investors, thus attract FDI.

6.4.5 Amend the Land Acquisition Act or enact an Acof parliament that will
exclusively regulate the expropriation of agricultual land
It is recommended that parliament amend the Languidion Act, or alternatively enact a

statute that will exclusively regulate the exprapan of agricultural land. The current Act only
regulates the calculation of value of compensdionmprovements effected on land and the
value of land that is compensated by Britain. Therdso a Zimbabwe Investment Authority
Act which provides for protection of foreign invest in terms of domestic laws. These two
statutes do not regulate the expropriation proc#sagricultural land as it is exclusively
regulated by the Constitution. The amendment or statute will exclusively regulate the
expropriation process of agricultural land and censation thereof, and include the issues
discussed in recommendation number one. SouthaABiabout to enact such a statute, and its

effectiveness is yet to be tested. This new law wdlance the government's right to

3 Paragraphs (2) and (3) of Article 14 of the ZimlvakNetherlands BIT.
4 JC Martin ‘Bringing dead capital to life: Interi@mtal mandates for land titling in Brazil’ (20081 B.C.Inte’l
& Comp.L.Review 12129.
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expropriate and the land owners right to fair congaéion. Such a law will strengthen

agricultural land rights and attract FDI in theiagitural sector.

6.4.6 Honour theFunnekotterdecision on compensation
This study finally recommends that the governmenZimbabwe honour thé&unnekotter

decision, and also compensate all the investorshwalught agricultural land which was later
expropriated without compensation. As a develogimgntry, and a signatory to the CESCR,
Zimbabwe is advised to invoke article 2.1 of theSTIR and seek financial assistance from
developed countries and the donor community toquagpensation due to farmers who lost
their land during the agricultural land expropoatiprogramme which was meant to empower
indigenous Zimbabweans. However, this should foll&mbabwe’s acceptance of

international responsibility to make necessary cemggtion payments.
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