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Abstract—The article explores the impact of Zimbabwe’s land reform policies since
the turn of the century on the Southern African Development Community (SADC),
notably its central issue instrument for dispute settlement, namely the SADC Tribunal.
In the landmark ruling of Campbell and Others v Zimbabwe the SADC Tribunal found
the expropriation of agricultural land without compensation to be discriminatory and
in violation of the SADC Treaty. While the Decision was rejected by Zimbabwe it was
successfully implemented in South Africa, resulting inter alia in the attachment of
Zimbabwean property situated in Cape Town. However, the Campbell Decision met
with extensive political resistance throughout the SADC region which ultimately lead
to the SADC Tribunal’s suspension in 2012. The article analyses in particular the
jurisdiction of the SADC Tribunal to entertain human rights disputes; whether
the Tribunal was legally constituted; as well as the manner of enforcement of the
Tribunal’s decisions in the domestic legal orders of member States. In addition the
article reflects on the consequences of the suspension of the SADC Tribunal for
dispute settlement in Southern Africa.

I. INTRODUCTION

The Southern African Development Community (SADC) was formally established
in 1992 in Windhoek, replacing the Southern African Development Coordination
Conference (SADCC) that was established by the so-called frontline States in
1980 in Lusaka. Whereas the SADCC had the purpose of pursuing economic
policies that would reduce their dependency on apartheid South Africa, SADC
had the ambitious goal of developing a regional economic community in which
post-apartheid South Africa was subsequently integrated.> The SADC is currently
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composed of 14 member States including Angola, Botswana, the Democratic
Republic of Congo (DRC), Lesotho, Madagascar (currently suspended until the
constitutional order has been restored),3 Malawi, Mauritius, Mozambique,
Namibia, South Africa, Swaziland, Tanzania, Zambia and Zimbabwe.

Article 5(1)(a) of the South African Development Community Treaty (the
SADC Treaty)* places economic growth and development at the top of the SADC
objectives. In addition, Article 4 (Principles) and Article 6 (General Undertakings)
of the SADC Treaty indicate that the objective of economic integration has to be
achieved through the guarantee of democracy, human rights and the rule of law.
Article 4(c) obliges the organization and its member States to act in accordance
with human rights, democracy and the rule of law. Article 6(2) further determines
that the SADC and its member States ‘shall not discriminate against any person
on grounds of gender, religion, political views, race, ethnic origin, culture, ill
health, disability, or such other ground as may be determined by the Summit’.
These rather cursory references to human rights and the rule of law in Articles
4(c) and 6(2) triggered a series of highly controversial cases pertaining to the
expropriation of agricultural land in Zimbabwe before the SADC’s judicial organ
(the Tribunal).

The Tribunal was established by Article 16(1) and (2) of the SADC Treaty,
while the details of its composition, competencies and procedures were regulated
in a separate Protocol on the Tribunal that was adopted on 7 August 2000 and
entered into force on 14 August 2001. The Protocol provided the Tribunal with
substantive jurisdiction over all disputes and all applications referred to it in
accordance with the SADC Treaty and the Protocol on the Tribunal concerning
the interpretation and application of the Treaty; the interpretation, application or
validity of the Protocols; all subsidiary instruments adopted within the framework
of the SADC and acts of the SADC institutions; as well as over all matters
provided for in any other agreements that member States may conclude among
themselves or within the Community and that confer jurisdiction on the Tribunal.’
As far as its personal jurisdiction is concerned, the Tribunal had jurisdiction over
disputes between States as well as between natural or legal persons and States,
subject to the requirement of the exhaustion of local remedies.® The Tribunal also
had exclusive jurisdiction in disputes between organs of the Community, or
between Community personnel and the Community.’

3 Communiqué of the Extraordinary Summit of SADC Heads of State and Government, Lozitha Royal Palace,
Swaziland, (30 March 2009) para 16, available at <www.sadc.int/> accessed 28 November 2012. See also Cheryl
Hendricks and Takwira Musavengana (eds), The Security Sector in Southern Africa (Institute for Security Studies
2010) 12.

4 Consolidated Text of the Treaty of the Southern African Development Community (‘the SADC Treaty’),
(adopted 17 August 1992, amended August 2001) available at <http://www.sadc.int/documents-publications/
sadc-treaty/> accessed 28 November 2012.
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The nature of decisions of the Tribunal and the procedures for their
enforcement are contained in Article 32 of the Protocol on the Tribunal. This
article determines that decisions of the Tribunal shall be binding upon the parties
to the dispute in respect of that particular case and enforceable within the
territories of the States concerned.® The law and rules of civil procedure for the
registration and enforcement of foreign judgments in force in the territory
concerned shall govern the enforcement of judgments. It is furthermore the
obligation of member States to take all measures necessary to ensure execution of
decisions of the Tribunal. Any failure by a State to comply with a decision of the
Tribunal may be referred to the Tribunal by any party concerned. If the Tribunal
established the existence of such failure, it shall report its finding to the Summit
for the latter to take appropriate action.’

The Tribunal, with seat in Windhoek, Namibia, became operational in
November 2005 and its establishment initially signalled the beginning of a new
era in which Southern African States were willing to accept a limitation on their
sovereignty through international judicial supervision.'® However, this era was
short lived, as in practice the work of the Tribunal had already been suspended in
August 2010, when the Summit ordered a review on the role, function and terms
of reference of the Tribunal to be completed within a period of six months.'' At
the time the Summit also failed to renew the terms of judges eligible for
reappointment, as well as to fill vacancies on the Tribunal. This factor combined
with an instruction to the Tribunal not to take on new cases during the review
process effectively suspended the work of the Tribunal.'?

In May 2011 the Summit extended this suspension for another year, while
further determining that the Tribunal will not hear any more cases, whether new
or existing. Once again judges whose terms were due to expire were not
reappointed. The Summit also mandated the SADC ministers of justice and
attorneys-general to begin the process of amending the Protocol on the Tribunal
and submit a progress report in 2011, with the final report to be delivered in
August 2012."> On 18 August 2012 the Summit of Heads of State and
Government, the SADC’s supreme policy-making organ (the Summit),’* sus-
pended the work of the Tribunal indefinitely and resolved that a new Protocol on
the Tribunal should be negotiated and that its mandate should be confined to
inter-State disputes.'®

The reason for the Tribunal’s suspension can be found in the series of cases
pertaining to the expropriation of agricultural land in Zimbabwe which dominated
the agenda of the Tribunal during the five years of its existence. Of the 19

8 Protocol on Tribunal (n 5) art 32 reaffirms and elaborates on the SADC Treaty (n 4) art 16(5), which
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° Protocol on Tribunal (n 5) art 32(1)—(4); Ruppel and Bangwamwabo (n 6) 199.

10 Ruppel and Bangwamwabo (n 6) 179-80.
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August 2010, para 32 <www.sadc.int/> accessed 28 November 2012. This review was executed by Lorand Bartels
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14 SADC Treaty (n 4) art 10(1).
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August 2012) para 24, available at <www.sadc.int/> accessed 28 November 2012.


www.sadc.int/
www.sadc.int/
www.sadc.int/

decisions which the Tribunal handed down before its suspension, 11 concerned
Zimbabwe. Of these decisions, eight were related to the claim of discriminatory
expropriation of agricultural land which was initiated by Campbell and Others v
Zimbabwe.'®

Two of the three remaining cases involving Zimbabwe also concerned the
violation of human rights. In Luke Tembani v Republic of Zimbabwe,'” the Applicant
had been denied a fair hearing after the seizure of his mortgaged property, while in
Gondo and Others v Republic of Zimbabwe'® the Zimbabwean Government had
refused to give effect to court orders of Zimbabwean domestic courts that
provided relief for victims of violence, thereby denying their right to a remedy. The
final Decision concerning Zimbabwe related to the exclusion of the United
Peoples’ Party of Zimbabwe from the power-sharing process in Zimbabwe that was
mandated by the SADC during an Extraordinary Summit in March 2007.'°

Of the remaining eight cases, five concerned internal employment disputes
between the SADC and its employees.?° The remaining three decisions concerned
a default judgment against the Democratic Republic of Congo for unlawful seizure
of property;>' a denial of jurisdiction in a case involving deportation from
Tanzania, due to lack of exhaustion of local remedies;??> and a condonation of a
late filing of defence by the Government of Lesotho in a case concerning the
cancellation and revocation of mineral leases.?’

The subsequent sections of this article will analyse the reasoning of the Campbell
case, the subsequent attempts to enforce the Decision in Zimbabwe and South
Africa, as well as some of the legal implications of the suspension of the Tribunal.
The analysis will focus in particular on the substantive jurisdiction of the Tribunal
(and notably the extent to which it may entertain human rights disputes), whether
the Tribunal was legally constituted, the manner of enforcement of the Tribunal’s
decisions in the domestic legal orders of member States and the consequences of
the suspension of the Tribunal for dispute settlement.

16 Campbell and Others v Zimbabwe (Merits), Case No SADC (T) 2/2007 (28 November 2008). The seven other
decisions pertaining to the Campbell saga concerned an interim ruling that preceded the ruling on the merits, various
attempts at intervening in the case, as well as several decisions of non-compliance and/or contempt of court. Campbell
v Zimbabwe (Interim Ruling), Case No SADC (T) 2/2007 (17 December 2007); Fick and Others v Republic of
Zimbabwe, CASE No SADC (T) 01/2010 (6 July 2012); Campbell v Republic of Zimbabwe (Contempt of Court Ruling),
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II. THE CAMPBELL SAGA

The Campbell saga resulted from the Constitution of Zimbabwe Act No 17 of
2005, which determined that certain farmland designated in the Government
Gazette was expropriated by the State without compensation and without any
avenue for judicial review on the domestic level.?* Although Act No 17 did not
explicitly refer to race, the impact of its expropriation mandate overwhelmingly
affected white farm owners who formed the large majority of the approximately
4000 victims of forced removals from their land.*

Central to the dispute before the Tribunal were the obligations on member
States in Article 4(c) of the SADC Treaty to respect the human rights, democracy
and the rule of law, as well as the principle of non-discrimination guaranteed in
Article 6(2) of the SADC Treaty.?° The case was therefore not about expropri-
ation as such, but about the discriminatory manner in which the expropriation had
been undertaken, as well as the fact that all domestic avenues for judicial review
were excluded. In this context, it is important to keep in mind that the SADC
Treaty does not guarantee the right to property, whereas it explicitly guarantees
non-discrimination.

A. The Competence of the Tribunal Pertaining to Human Rights Disputes

Zimbabwe questioned the jurisdiction of the Tribunal on several grounds. Its first
submission in this regard was that the Plaintiffs did not exhaust local remedies.
The Tribunal, inter alia referring to the European Court of Human Rights
(the ECtHR) and the African Commission on Human and Peoples’ Rights
(the African Commission), acknowledged that the principle of the exhaustion of
local remedies was well established in the procedures of human rights bodies.
However, it underscored that this condition did not apply where no domestic
remedies were available or where they were ineffective. In the current case, the
Zimbabwean Supreme Court itself confirmed that the jurisdiction of the courts
was ousted in relation to the Applicants. As a result, the Tribunal decided
unanimously that the domestic remedies requirement did not apply in this
instance.?’

Zimbabwe further claimed that the Tribunal did not have jurisdiction in relation
to human rights disputes. According to Zimbabwe, the human rights principles
and objectives contained in Articles 4(c) and 6(2) of the SADC Treaty were not
enforceable, as they did not spell out the benchmarks for measuring the conduct
of member States in relation to human rights. These principles could only be
enforced once a Protocol on human rights and land reform had been adopted and
ratified by member States. Borrowing instead from human rights standards in

2% See Constitution of Zimbabwe Amendment (No. 17) Act of 16 September 2005, s 16B(2)(b) and s 16B(30)(a)
<http://www.chr.up.ac.za/images/files/documents/ahrdd/zimbabwe/zimbabwe_constitution_amendment_2005.pdf>
accessed 24 November 2012. Farmers could be compensated only for improvements to the land.

25 See Ruppel and Bangwamwabo (n 6) 184.

2% Consolidated SADC Treaty (n 4) art 6(2) determines that: ‘SADC and member States shall not discriminate
against any person on grounds of gender, religion, political views, race, ethnic origin, culture, ill health, disability, or
such other ground as may be determined by the Summit’. See also Ruppel and Bangwamwabo (n 6) 183.

27 Mike Campbell (Pry) Ltd v Minister of National Securiry Responsible for Land, Land Reform and Resettlement, Case
No SC 49/07 (22 February 2008). See also Admark Moyo, ‘Defending Human Rights and the Rule of Law by the
SADC Tribunal: Campell and Beyond’ (2009) 9 African Human Rights Law Journal 601; See Campbell (Merits) (n 16)
19-21; also Ruppel and Bangwamwabo (n 6) 185.
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other treaties would amount to legislating by the Tribunal on behalf of member
States.?®

This argument was also unanimously rejected. According to the Tribunal, the
adoption of a separate Protocol on human rights was unnecessary. Article 21(b) of
the Protocol on the Tribunal mandated the Tribunal to develop its own
jurisprudence, having regard to applicable treaties, general principles and rules
of public international law. As a result it could rely on other relevant international
instruments in order to clarify the meaning of the human rights concepts in the
SADC Treaty.?’

The Tribunal’s arguments were convincing insofar as they confirmed that
principles and objectives—depending on how they are formulated—can indeed
constitute binding obligations. This is illustrated by inter alia Article 38(1)(c) of
the Statute of the International Court of Justice that acknowledges ‘the general
principles of law recognized by civilized nations’ as a binding source of
international law.>® Moreover, Article 21(b) can be seen as a concretization of
the principle of systemic integration which is contained in Article 31(3)(c) of the
Vienna Convention on the Law of Treaties and also constitutes customary
international law. It requires judicial bodies, when interpreting a treaty, to take
into account any relevant rules of international law applicable in the relations
between the parties.”® As a result, the Tribunal acted in accordance with
international law when relying on human rights instruments ratified by
Zimbabwe in order to determine the meaning of the concepts ‘human rights’
and ‘rule of law’ in Article 4(c).’®> The same applies to the prohibition of
discrimination contained in Article 6(2) of the SADC Treaty.>’

An additional question which should have been considered by the Court is
whether the principles contained in Articles 4(c) and 6(2) of the SADC Treaty
were indeed intended to invest individuals in the member States with rights that
could be directly invoked before the Tribunal. No drafting history of the SADC
Treaty is available and the text of the SADC treaty leaves room for debate, as the
relevant articles are phrased as State obligations and not as individual rights,
which is usually the case with human rights treaties that guarantee enforceable
rights. This question is separate from whether the content of the obligations
contained in Articles 4(c) and 6(2) SADC Treaty can be determined by relying on
human rights treaties which the relevant State had ratified and should also have
been considered separately.

In deciding the merits of case, the Tribunal unanimously concluded that Article
4(c) of the SADC Treaty was violated, while a majority of four to one also found a
violation of Article 6(2).>* The Tribunal determined that it is a fundamental

28 Campbell (Merits) (n 16) 23; Moyo (n 27) 594.

2% Campbell (Merits) (n 16) 24; Moyo (n 27) 598.

3% Lorand Bartels, Review of the Role, Responsibilities and Terms of Reference of the SADC Tribunal (Final
Report presented to the SADC member State Ministers of Justice and Attorneys-General Meeting on 14 and 15
April 2011).

3! Bartels (n 30) 13-14, 21 suggests that art 21(b) is even broader than the rule expressed in the Vienna
Convention on the Law of Treaties (adopted 23 May 1969), art 31(3)(c) available at <http://untreaty.un
.org/cod/avl/ha/vclt/vclt.html> accessed 28 November 2012.

32 Bartels (n 30) 10. Moyo (n 27) 93; Ruppel and Bangwamwabo (n 6) 195.

33 Bartels (n 30) 12, 21.

34 The merits decision was preceded by a request for interim measures in terms of art 28 of the Protocol on
Tribunal (n 5). This request was directed at preventing the expulsion of Mr Campbell from his farm until the merits
of the case had been decided. See also Ruppel and Bangwamwabo (n 6) 183.
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requirement of the rule of law that those who are affected by the law be heard
before they were deprived of a right, interest or legitimate expectation. It stated
that it is settled law that the concept of the rule of law embraced at least two
fundamental rights, namely the right of access to the courts and the right to a fair
hearing before an individual is deprived of a right.>> As this possibility had been
ousted in relation to the contested expropriation, the Applicants had been denied
the opportunity to seek redress in courts of law.>°

In supporting its conclusion the Tribunal referred to decisions of the ECtHR
and the Inter-American Court of Human Rights (IACtHR) as examples of
persuasive authority.>” It further relied on Article 7(1) of the African Charter—an
instrument to which Zimbabwe is a party—and which provides a right to appeal to
competent national organs against acts violating a fundamental right.>® The
Tribunal cited various decisions of the African Commission (including decisions
against Zimbabwe), in which it criticized ouster clauses resulting in a denial of
judicial review on the domestic level.>®

When interpreting the prohibition of racial discrimination in Article 6(2) SADC
Treaty, the Tribunal referred to four treaties to which Zimbabwe was a party and
which outlawed racial discrimination, namely Article 2 of the African Charter,
Article 2(1) of the International Covenant on Civil and Political Rights (ICCPR)
and Article 2(2) of the International Covenant on Economic Social and Cultural
Rights (ICESCR), as well as the Convention on the Elimination of all forms of
Racial Discrimination.*® The Tribunal underlined that all of these instruments
obliged Zimbabwe to respect, protect and promote the principle of
non-discrimination and it must therefore prohibit and outlaw any discrimination
based on the ground of race in its laws, policies and practices.*!

The Tribunal subsequently concluded that the nature of the expropriation
policy constituted indirect discrimination due to the fact that the differential
treatment was directed at and almost exclusively felt by white farmers and did not
serve a legitimate purpose. If the land reform had resulted in distribution of
farmland to the poor, the landless and the marginalized, and had been
accompanied by fair compensation, the purpose of the land acquisition by the
government would have been legitimate and proportionate. However, as it stood,
the land policy had an unjustifiable and disproportionate impact upon persons
distinguished by race in violation of Article 6(2) of the SADC Treaty.*?

35 Campbell (Merits) case (n 16) 26, 35.

36 Campbell (Merits) case (n 16) 24; see also Moyo (n 27) 595.

37 Golder v United Kingdom App No 4451/70 (ECtHR, 21 February 1975) para 34; Philis v Greece App Nos 12750/
87, 13780/88, 14003/88 (ECtHR, 27 August 1991) para 59; Fudicial Guarantees in States of Emergency, Advisory
Opinion OC-9/87, Inter-American Court of Human Rights (6 October 1987) paras 24-5, 41; Campbell (Merits)
(n 16) 27-9.

38 African Charter on Human and Peoples’ Rights (‘African Charter’) (adopted 27 June 1981, entered into force
21 October 1986) art 7 (1)(a), available at <http://untreaty.un.org/cod/avl/ha/vclt/vclt.html> accessed 28 November
2012.

3% Constitutional Rights Project, Civil Liberties Organisation and Media Rights Agenda v Nigeria (Comm No 140/94,
141/94 145/95) 1999, para 29; Zimbabwe Human Rights NGO Forum/Zimbabwe (Comm No 245) 2002, paras 171,
174; Campbell (Merits) (n 16) 32—4.

40 ibid 45-7.

*! ibid 47-50.

42 ibid 52-3; Moyo (n 27) 596. But see dissenting opinion of Judge Dr Onkemetse B Tshosa, Campbell (Merits)
(n 16) 64—6. While in agreement on all other disputed issues, he dissented from the majority on whether there was a
violation of SADC Treaty (n 4) art 6(2). He seemed to have attached less weight to the fact that the purpose of
expropriation was not about addressing land injustices but to reward ZANU PF loyalists. Instead, he emphasized the
historical context as a result of which most of the agricultural land was in the hands of white owners. Therefore, they
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From the Tribunal’s reasoning, it is fair to conclude that the fact that only or
overwhelmingly white farmers had been targeted by the land reform need not in
itself have amounted to discrimination. In a country with a long colonial history,
race and land ownership are closely intertwined, and any legislative policy
designed to address historic inequities in land ownership will invariably adversely
affect those who previously profited from systematic patterns of racial segrega-
tion.*> Decisive in this instance was the manner in which the land acquisition was
executed. First, the designation of land for compulsory acquisition in the absence
of criteria that, inter alia, considered the proper use of the land and allocated the
land to ZANU PF supporters instead of to historically marginalized individuals or
groups,** exposed the arbitrary and unreasonable nature of the measures.*’
Second, the unreasonableness of the measures was also underscored by the
absence of adequate compensation as required by international law.*®

B. Questioning the Legality of the Tribunal

Subsequent to the Campbell Decision, notably as of August 2009, Zimbabwe
contended that the Tribunal was illegally constituted. It further proclaimed that it
would neither appear before nor respond to any suit instituted before the Tribunal
and that any prior or future decisions against Zimbabwe were null and void.*” In
addition to articulating its position during political lobbying with member States,
Zimbabwe also disputed the legality of the Tribunal before the High Court of
Zimbabwe in Gramara (Private) Limited and Another v The Republic of Zimbabwe.*®
These proceedings were initiated by the Applicants in the Campbell case,
subsequent to the Tribunal’s favourable Decision on the merits, in an attempt
to enforce the Decision in Zimbabwe. Although the High Court ultimately refused
to enforce the Campbell Decision on grounds of public policy (that will be explored
in Section II.C below), it rejected Zimbabwe’s arguments pertaining to illegality of
the Tribunal in no uncertain terms.

Zimbabwe’s arguments centred on the submission that the Agreement
Amending the Southern African Development Community Treaty (the
Amending Agreement),*® signed on 14 August 2001, never entered into force
because it was not ratified by a two-thirds majority as required by the SADC
Treaty. As a result, the preceding version of the SADC Treaty was still in force,
which determined in Article 22 that Protocols once adopted by the Summit had to

will necessarily be the ones predominantly affected by expropriation of agricultural land for resettlement purposes.
They were therefore not targeted because they were white, but because they happened to be land owners. In addition,
not all who were expropriated were white, as some black farmers were also affected.

4> Moyo (n 27) 602-3.

4* The Zimbabwean Government argued that the program was for the benefit of people who were disadvantaged
under colonialism. However, this was unconvincing in light of the fact that the expropriated land mainly fell into the
hands of the ruling party’s supporters. See Campbell (Merits) (n 16) 43-4; 54.

%> Moyo (n 27) 606. He noted that the favouring of ZANU PF supporters exposed also discrimination based on
political orientation in addition to race. In some instance white farmers with close ties to ZANU PF retained their
farms, whereas some black owners who supported the opposition were expropriated.

46 Campbell (Merits) (n 16) 56; see also Moyo (n 27) 607.

47 Letter of Justice Minister Patrick Chinamasa letter of 7 August 2009, cited in Moyo (n 27) 613.

48 Gramara (Private) Limited and Another v The Republic of Zimbabwe, Case No 5483/09 (26 January 2010).

%9 Agreement Amending the Treaty of the Southern African Development Community (‘the Amending
Agreement’) (adopted  on 14 August  2001), available at <http://www.sadc-tribunal.org/docs/
AgreementAmendingTreaty.pdf> accessed 28 November 2012.
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be subjected to signature and ratification by the member States. As far as the
Protocol on the Tribunal was concerned, it was never ratified by Zimbabwe and
the Tribunal therefore was not competent to hear any cases against it.”°

This argument was based on a distortion of the amendment procedure for the
1992 Treaty. Whereas Article 41 of the 1992 Treaty indeed required a ratification
by two-thirds of the signatory States before it could enter into force, a more simple
procedure was foreseen for its amendment (once in force). Article 36(1) of the
1992 Treaty clearly stated that any amendment shall be adopted by a decision of
three-quarters of all the Members of the Summit.”! In line with this requirement
Article 21 of the Amending Treaty determined that it will enter into force on the
date of its adoption by three quarters of all Members of the Summit. The High
Court underscored that such a procedure for amendment was in keeping with
Article 11 of the Vienna Convention of the Law of Treaties, which allows for the
expression of consent to be bound by States in the manner which they prefer.’?
The amendments foreseen in the Amending Treaty thus became operative
immediately after its adoption by the Summit on 14 August 2001.>>

These amendments resulted in an amendment of what is now Article 16(2) of
the revised SADC Treaty, in order to read that the Tribunal shall form an ‘integral
part’ of the Treaty.’* Any doubt as to whether this reference was intended to
exclude the Protocol on the Tribunal from the ratification procedure foreseen in
Article 22 of the SADC Treaty for Protocols concluded by the member States was
removed by the subsequent amendment of the Protocol on the Tribunal itself.”’
On 3 October 2002 Articles 16 and 19 of the Agreement on Amending the
Protocol on the Tribunal repealed Articles 35 and 38 of the Protocol of the
Tribunal, which required ratification of the Protocol by two-thirds of the member
States. This clearly removed the need for its ratification by any of the member
States. Moreover, the preamble of this Agreement explicitly noted that the
Protocol on the Tribunal entered into force upon the adoption of the Agreement
Amending the Treaty of the Southern African Development Community at
Blantyre on 14 August 2001.%°

The High Court of Zimbabwe also openly rebuked Zimbabwe for its ex post facto
repudiation of the Tribunal’s jurisdiction. It described it as untenable in light of
the fact that the SADC Governments including Zimbabwe have actually applied
the revised SADC treaty subsequent to the adoption of the Amending Agreement.
One example concerned the establishment of and Zimbabwe’s full participation in
the Organ on Politics, Defence and Security Cooperation in terms of Articles 9
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and 9A of the SADC Treaty (as amended by Articles 9 and 10 of the Amending
Agreement). The Court found it to be unsustainable for Zimbabwe to rely on
those parts of the amended SADC regime which suited the county’s interests,
while rejecting simultaneously those features that were deemed to be politically
inexpedient.’”’

The Court’s criticism essentially confirmed the well-established international
law principle that once States have treated a treaty as valid, they are later
precluded from denying the opposite.’® In this context, it is important to keep in
mind that Zimbabwe had signed both the Amending Treaty and the Agreement on
the Amending of the Protocol.’® Like all other SADC members, it had also
funded the Tribunal, participated in its judicial selection procedures (including the
election of a Zimbabwean judge to the Tribunal) and, until 2009, appeared before
the Tribunal.®®

A final, related point is that a deviation from the procedure of Article 36(2) of
the SADC Treaty during the adoption of the Amending Treaty would not affect
the latter’s legality, if acquiesced in by the member States. This Article determines
that any SADC Member State may propose an amendment to the Executive
Secretary for submission to the Council of Ministers for preliminary consideration,
provided that the proposed amendment had been circulated to the other Member
States with three months’ notice. In relation to the Amending Treaty the proposal
was not initiated by a member State, but by the SADC Secretariat.’®’ However,
this deviation has been the consistent practice of SADC Member States in the
context of amendments and accepted by all the member States at the time
(including Zimbabwe). It is well accepted in international law that subsequent
practice of States (and of an international organization), which is not entirely in
accordance with procedure, but which is acquiesced in by all members, is legal
and effectively amounts to an amendment of the treaty through practice. States
that have acquiesced in such behaviour would be stopped from subsequently
claiming that the deviating practice was illegal.®?

C. Enforcement of the Campbell Decision

(1) Enforcement in Zimbabwe
Despite its recognition of the legality of the Tribunal and that Zimbabwe was
bound by its decisions as a matter of international law, the Zimbabwean High
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Court refused to register the Campbell Decision.®® This apparently contradictory
behaviour can be explained in part by the wording of Article 32(1) of the Protocol
on the Tribunal. As indicated in Section I above, this Article determines that the
judgments of the Tribunal shall be enforced in accordance with the rules of civil
procedure for the registration and enforcement of foreign judgments in force in
different member States. This means that a decision by an international tribunal is
to be treated as a ‘foreign judgment’, which is traditionally understood to mean a
judgment originating from within another State.

It is unusual for the treaties regulating the competencies of international
tribunals to determine that their decisions shall be treated as ‘foreign judgements’
on the domestic level. Instead international decisions are usually to be treated as
domestic judgments.®* A crucial difference is the fact that the recognition and
enforcement of a ‘foreign judgment’ can be denied where it would result in a
violation of public policy. The public policy exception is well established in the
conflicts of law context, including where the enforcement of other national
jurisdictions are at stake. However, it does not fit in a regime based on public
international law such as the SADC regime, where States cannot use their
domestic law as an excuse for not implementing their international obligations.®’
In this instance, the binding character of the international obligations concerns the
decisions of the Tribunal.®® The public policy exception implied by Article 32 of
the Protocol on the Tribunal thus undermines the binding nature of the decisions
of the Tribunal from the perspective of public international law, if it allows
principles of domestic law to prevent the recognition and enforcement of foreign
judgments.®’

In the case of Zimbabwe the recognition and enforcement of foreign judgments
are regulated by the Civil Matters (Mutual Assistance) Act [Chapter 8:02], as well
as the common law which exist alongside the Act.®® Section 3, which extended the
application of the Act to the judgments of those international tribunals specifically
designated for the purpose of recognition and enforcement, did not include the
Tribunal.®® As a result, the common law remained the only possible avenue
through which the Tribunal’s decisions could be recognized and enforced on the
domestic level.”” Under the common law as applied in Zimbabwe at the time, a
foreign judgment had to meet certain conditions in order to be recognized and
enforced, one of which was that such enforcement may not result in a violation of
public policy.”*

The Court conceded that as a general rule, public policy would require
Zimbabwe to give effect to its international treaty obligations and the binding
Tribunals resulting from such obligations. By adhering to the Amending Treaty,
the Amendment Agreement on the Protocol on the Tribunal and through its
acceptance of the jurisdiction of the Tribunal, the Government of Zimbabwe had
created an enforceable legitimate expectation both within and beyond the borders
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of Zimbabwe that it would comply with the Tribunal’s decisions.”> However, these
factors had to be balanced against public policy challenges specific to the case at
hand. These included the fact that a recognition and enforcement of the
Tribunal’s Decision in the Campbell case would be manifestly incompatible with
the land reform programme foreseen in the Zimbabwean Constitution, which was
also explicitly endorsed by the Zimbabwean Supreme Court.”> Under these
circumstances a registration of the Campbell case would violate domestic public
policy.”*

It is suggested that in order to reconcile the public policy requirement with
Zimbabwe’s international law obligations, the High Court should have taken a
different approach. It should have decided that Zimbabwean domestic public
policy itself attached overriding weight to the country’s international treaty
obligations—including the binding judicial decisions resulting from such obliga-
tions. This would then have required the country to amend its legislation
(including its Constitution) in order to give effect to its international obligations.
However, the political realities in the country made such an outcome unlikely, if
not impossible.

(i1) Enforcement in other member States
Subsequent to the unsuccessful registration and enforcement of the Campbell
Decisions in Zimbabwe, both the merits Decision of 28 November 2008 and the
non-compliance Decision of 5 June 20097 were successfully registered in terms of
Article 32(3) of the SADC Protocol in the South Africa High Court, with the
purpose of confirming the cost order of the Tribunal against Zimbabwe.”® The
domestic legal basis for registration was the Foreign Civil Judgments Act 32 of
1988 and the Recognition of Foreign Arbitral Awards Act 40 of 1977. The
application for registration was not opposed by Zimbabwe which did not seem to
take the process seriously until its effects were felt in the wake of the registration.
With the registration of the cost order in South Africa the way was paved for
attaching Zimbabwean property for execution of the cost order.”” Subsequently,
the High Court ordered the attachment of Zimbabwean property in Cape Town
which was rented for commercial purposes at the time.”® This was done in
accordance with section 14(3) of the South African Foreign States Immunities Act
No 87 of 1981 (‘Foreign States Immunities Act’) which exempts property of a
foreign State that is used for commercial purposes from immunity for the purposes
of execution.”’
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This Decision of the High Court was ultimately confirmed on appeal by the
South African Supreme Court of Appeal (SCA) in September 2012. The SCA
further confirmed that Zimbabwe had forfeited any immunity which it may have
enjoyed from the jurisdiction of South African courts by committing itself to the
SADC Treaty and the Protocol on the Tribunal.®® The international law principle
of sovereign immunity from jurisdiction before the domestic courts of a foreign
State is incorporated in section 2 of the Foreign States Immunities Act. However,
in accordance with section 3 of the Act, such immunity is forfeited through
express waiver. The SCA underscored that all parties conceded that Article 32(3)
of the Protocol on the Tribunal rendered decisions of the Tribunal enforceable in
the territories of all member States. By its adoption of that article Zimbabwe
clearly both waived any immunity it might otherwise have been entitled to claim
from the jurisdiction of the courts of member States and agreed that orders of the
Tribunal would be enforceable in those courts.®!

In essence, the constellation of facts and circumstances of the registration and
enforcement of the costs order were quite unique. South African courts were
relying on domestic legislation that is predominantly used in the conflicts of law
context to register a human rights verdict against a sovereign State in South Africa.
This unique set of facts was enabled by the broad wording of Article 32(3) of
Protocol on the Tribunal which determines that: ‘decisions of the Tribunal shall be
binding upon the parties to the dispute in respect of that particular case and
enforceable within the territories of the States concerned....’ This wording is
open for an interpretation that allows enforcement in all SADC member States
and not only in those which were party to the dispute. Similarly, Article 32(2)
could be understood as referring to all member States when stating that: ‘Member
States and institutions of the Community shall take forthwith all measures
necessary to ensure execution of decisions.’®® This interpretation was also not
disputed by any of the parties, including Zimbabwe.

It is unlikely that at the time of the adoption or amendment of the Protocol on
the Tribunal any member State had given thought to the fact that the broad
wording of Article 32 could result in the domestic enforcement of international
human rights verdicts against a foreign State. Instead (and to the extent that they
did ponder the consequences of the text of Article 32 at all), they most likely
envisaged Article 32 to be used in commercial (trade) disputes. It therefore came
as a surprise to many that Article 32 was used as a vehicle for providing a human
rights remedy through the courts of third States, as opposed to the courts of the
State against which the international decision was handed down.®?

Finally, it is worth nothing that the SCA entirely disregarded the fact that the
Tribunal had been suspended by the parties, at least in as far as the validity of
the decisions of the Tribunal was concerned. The decisions handed down by the
Tribunal before its suspension remained valid and enforceable.®*
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(ii1) The political response of the SADC member States to the Campbell saga
Zimbabwe’s rejection of the Tribunal’s authority amounts to a rejection of Articles
16(5) of and 32(2) of the SADC Treaty, which confirms the binding nature of the
Tribunal’s decisions. The Tribunal itself does not have the competence to order
remedies for non-compliance of its decisions, beyond determining that there had
been non-compliance and reporting such a finding to the Summit.®> It is then up
to the Summit, in accordance with Article 33(1) and 33(2) of the SADC Treaty,
to impose sanctions on a country which persistently fails without good reason to
fulfil obligations assumed under the SADC Treaty.

The language of Article 33 of the SADC treaty indicates that sanctions are not
to be imposed lightly and should only follow persistent recalcitrant behaviour.
Also, according to Article 33(1) sanctions ‘may’ be imposed, which indicates that
this is a discretionary measure.®® However, in the case of Zimbabwe, there can be
little doubt as to the persistency of the violation as reflected by Zimbabwe’s public
rejection of the Tribunal’s decisions.®” Unfortunately, the SADC member States
lacked the political will to take action against Zimbabwe. In fact, not only did the
Summit refrain from public criticism or sanctions, but it also effectively rewarded
Zimbabwe’s recalcitrant behaviour by giving in to its demand that the Tribunal be
suspended and the SADC Treaty amended in a manner that will in future only
provide for inter-State complaints.®®

From the perspective of treaty law, the manner in which the Tribunal was
suspended is clearly illegal. Neither the SADC Treaty nor the Protocol on the
Tribunal give the Summit the competence to suspend the activities of the
Tribunal, and in order to invest the Summit with such a power, the Protocol
would first have to be amended.®® The illegal suspension would also not have any
legal effect on the validity of the decisions already handed down by the Tribunal,
nor on their enforcement in the member States—as was clearly illustrated by the
Decision of the South African SCA of September 2012.

ITII. THE FUTURE OF DISPUTE RESOLUTION WITHIN
THE SADC REGIME

As far as the immediate future is concerned, dispute settlement within the SADC
regime will be severely undermined given the fact that its principal organ for
dispute settlement has been truncated. Thus far, all claims have been brought by
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natural persons against either States or the SADC itself. However, even if the
number of inter-State disputes were to pick up, they would currently also remain
in judicial limbo due to the suspension of the Tribunal.’® In fact, in addition to
the SADC Treaty itself, most of the specialized Protocols that have been adopted
within the SADC regime have been deprived of its sole mechanism for
(inter-State) dispute resolution due to the suspension of the Tribunal.’!

One of the remaining five thematic protocols which may still be able to engage
in dispute settlement in the absence of the Tribunal, concerns the Protocol on
Trade.’? Article 32 of this Protocol foresees a system of trade panels for the
settlement of trade disputes between member States pertaining to the implemen-
tation and application of the Protocol. These panels, which are modelled on the
WTO system for dispute settlement, are to be appointed and overseen by the
Committee of Ministers responsible for trade matters. In case a trade panel is not
able to settle a dispute, a referral to the Tribunal is possible as a last resort.”> Thus
far, the dispute settlement system foreseen in the Protocol on Trade has remained
unused. However, it is possible that as the pace of economic integration picks up
in the region, so will the number of inter-State trade disputes and the need to
resort to the dispute settlement system provided by the Protocol on Trade. If this
were to happen, member States would currently have to rely exclusively on the
trade panel system for the settlement of disputes, as referral to the Tribunal is
impossible for as long as it remains suspended.

As far as human rights disputes are concerned, limited alternative mechanisms
for dispute settlement on the regional level are available at present. The most
prominent of these mechanisms are the African Commission and the African
Court on Human and Peoples’ Rights (hereinafter the African Court). All SADC
members have ratified the African Charter, which provides for a monitoring body
in the form of the African Commission. It may receive complaints concerning the
violation of the African Charter from States against another State, or by
individuals and non-governmental organizations (NGOs) against one or more
State.”* The recommendations of the African Commission are non-binding.

At any time during its proceedings the African Commission can refer a case to
the African Court in relation to those countries that have ratified the Protocol to
the African Charter on Human and Peoples’ Rights on the Establishment of an
African Court on Human and Peoples’ Rights (‘the Protocol Establishing the
Court’). Whereas the African Commission has jurisdiction over all States which
have ratified the African Charter, the African Court only has jurisdiction over
those African States which have—in addition—ratified the Protocol Establishing
the Court.”” So although the African Court has the power to make binding
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decisions,’® the States subjected to its jurisdiction are much fewer in number than
is the case with the African Commission.®”

Currently, 26 of the 54 African States have ratified the Protocol Establishing the
Court. These include only six of the SADC member States, namely, Lesotho,
Mauritius, Mozambique, Malawi, South Africa and Tanzania. Two of these
countries (Malawi and Tanzania) have also opted into an additional procedure
provided for in Articles 5(3) and 34(6) of the Protocol Establishing the Court, in
accordance with which individuals from these countries can bring claims directly
before the African Court, as opposed to first resorting to the African Commission
from where the case can then subsequently be referred to the African Court.
However, for the purposes of this current article, the important factor is that
merely 6 of the 15 SADC members have accepted the binding authority of the
African Court in one form or another and individuals in the remaining nine States
would not have any access to it.”®

Moreover, an acute problem exists in relation to employees of the SADC which,
for as long as the Tribunal remains inoperable, currently have no judicial protection
against unfair labour practices. In this context, it is important to keep in mind that
Article 31 of the SADC Treaty provides for immunity for the SADC and its
institutions in the territory of the member States, comparable to those enjoyed by
similar organizations under international law. Such immunity is generally regarded
as necessary to ensure that international organizations can properly perform their
functions. As a rule, the SADC would therefore be immune from litigation in
member States, including litigation initiated by its own employees.”®

However, it is important to point out, particularly in relation to employment
disputes, that there has been a trend in recent years to waive the immunity of
international organizations before domestic courts, if the organization in question
failed to provide equivalent judicial protection for its staff members (such as, for
example, through an independent tribunal within the organization). This devel-
opment has notably been occurring in Europe under the influence of the Decision
of the ECtHR in Waite and Kennedy v Germany.*®® In this case, employees of the
European Space Agency (ESA) had initiated proceedings against the ESA in the
German Labour Courts, as a result of a dispute concerning the employment
contracts. The German Courts refused to provide the Plaintiffs legal protection on
the ground that the ESA enjoyed immunity in the German courts in accordance
with customary international law.

The Plaintiffs subsequently filed a complaint at the ECtHR, submitting that
Germany violated its obligations to provide access to a fair hearing to individuals
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within its jurisdiction, as required by Article 6(1) ECHR. Although the ECtHR
rejected the claim it underscored that the legal protection mechanisms within the
organization in question (in this case the ESA) must be seen as a material factor in
determining whether granting the ESA immunity from German jurisdiction is
permissible under the ECHR. It was only because the standard of legal protection
provided for by the administrative body of the ESA was in conformity with what
was required by Article 6(1) ECHR, that the recognition of the ESA’s immunity in
German courts did not constitute a violation of the ECHR.'®' The Waite and
Kennedy Decision thus confirmed the responsibility of ECHR member States to
secure the rights under the ECHR, also in instances where competencies had been
transferred to international organizations such as the ESA.!??

This Decision had a spill-over effect on the domestic courts of ECHR member
States. In several subsequent cases, the domestic court in question waived the
immunity of an international organization, because the organization did not
provide for judicial protection for its staff members that conformed to the
requirements of Article 6(1) ECHR. For example, in the case of Siedler v Western
European Union, the Belgian Court of Appeal waived the immunity of the Western
European Union (WEU), as the internal Appeals Commission of the WEU did
not provide adequate judicial protection for its employees.'®® Similarly, the French
Court of Cassation rejected the immunity of the African Development Bank
(BAD) in a dispute concerning one of its former employees. The BAD only
provided for an Appeals Commission whose decision could be rejected by its
President, which did not amount to protection that would equal that of an
independent court of law.'%*

Although this line of jurisprudence was developed by the ECtHR, it is likely to
serve as persuasive authority for domestic courts in Southern Africa if and to the
extent that they were confronted with similar disputes. It is only a matter of time
before a disgruntled SADC employee seeks relief from a domestic court in one of
the member States, given the current suspension of the Tribunal. All of these
countries are parties to the African Charter and the ICCPR, which guarantee
rights similar to those in Article 6(1) of the ECHR.!? It is therefore possible that
a domestic court in Southern Africa could apply the reasoning of the Waite and
Kennedy Decision by analogy, when considering its own obligations under the
African Charter or the ICCPR and waive the SADC’s immunity to ensure that its
employees receive a fair hearing.

However, it is doubtful whether the waiving of immunity under these
circumstances would constitute a viable alternative mechanism for dispute resolution
in the long run. Although it could serve as an important warning signal to the SADC
about the urgency for reviving the Tribunal, it would also position the domestic courts
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in a potentially unsustainable conflict with the SADC member States. In addition,
different courts in different member States may come to different conclusions
regarding the waiving of immunity, which would undermine legal certainty.

IV. CONCLUDING REMARKS

In the final analysis the rise and fall of the Tribunal exposed the member States’
lack of understanding of the legal implications of the SADC Treaty regime, as well
as their scant respect for legal obligations—whether on the domestic or regional
level. States in the region tend to enter into ambitious, western-modelled regimes
for economic and political integration, without sufficiently reflecting on the legal
implications resulting from a comprehensive and consistent application of the rules
embodied in the treaty regime in question. While this behaviour may in part result
from capacity deficits in member States in relation to the law of international
organizations, it is also rooted in an endemic disregard for the rule of law as
such.'®® Most of the member States have a poor domestic track record in relation
to human rights protection and judicial independence. If nothing else, the fate of
the Tribunal has poignantly illustrated that States that systematically fail to accept
the binding authority of their own domestic courts are also unlikely to respect any
binding decision of an international Tribunal.'®”

Seen from this perspective, and with the vision of hindsight, one may question
the wisdom of bringing the Zimbabwean land cases to a fledgling tribunal which
had hardly had any opportunity to foster a culture of acceptance amongst member
States. Had the Tribunal instead been allowed to deal with less controversial cases
for a number of years, its credibility—and therefore its chances of survival—might
have been bigger by the time it took on controversial human rights disputes.'®

As it stands, the central pillar for dispute settlement within the SADC regime
has been rendered inoperable in relation to all types of disputes, while very limited
alternative avenues for dispute settlement are available. On 23 November 2012,
two prominent NGOs had requested the African Court to issue an advisory
opinion on the legality of the suspension of the Tribunal, including the unilateral
termination of office of its duly elected President and the refusal to reappoint or
replace the judges whose terms of office have expired.'®® The African Court may
be approached for an advisory opinion by a broad variety of actors on the
continent and may give an advisory opinion on any relevant human right
instrument.'!® At the heart of this dispute are the principles of equality before the
law, access to justice (including the right to challenge the alleged violation of a
fundamental right) and the independence of the judiciary as guaranteed in the

106 Ruppel and Bangwamwabo (n 6) 215.

107 Nathan (n 12) 133. The 2012 Freedom House Report <http://www.freedomhouse.org/report-types/freedom
-world> accessed 28 November 2012, described only four of the member States as ‘free’, ie Botswana, Mauritius,
Namibia and South Africa. Lesotho, Madagascar, Malawi, Mozambique, the Seychelles, Tanzania and Zambia were
classified as ‘partly free’, while Angola, the Democratic Republic of Congo, Swaziland and Zimbabwe were classified
as ‘not free’. In a climate where only 4 of the 15 member classified as free, it is not possible to give effect to judicial
independence.

108 Fritz (n 50) 4.

199 In the Mazter of a Request by the Pan African Lawyers Union (PALU) and Southern African Litigation Centre (SALC)
for an Advisory Opinion Before the African Court on Human and Peoples’ Rights, 23 November 2012 (document obtained
at the courtesy of SALC and on file with author).

110 See Protocol on the Establishment of the Court (n 95) art 4.
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African Charter.''' At the time of writing, the African Court had accepted the
request for an advisory opinion, but still had to determine the date(s) of the
hearing. Although non-binding in nature, an advisory opinion constitutes a
persuasive legal determination of the matter at hand. A determination of
unlawfulness of the suspension of the Tribunal would exert some pressure on
the member States, but whether this will suffice to revive the Tribunal remains to
be seen.'!'?

U1 African Charter (n 38) arts 3, 7 and 26. In addition, the African Court will have to determine whether the
procedures for appointing judges to the Tribunal in arts 3, 5, 7 and 8 of the Protocol on the Tribunal (n 5) have been
violated. See In the matter of a request by PALU and SALC (n 109) 8-9.

112 See Richard Lee, ‘Southern Africa: Court Asked to Rule on SADC Tribunal’ All Africa (26 November 2012)
<http://allafrica.com/stories/201211270066.html> accessed 28 November 2012.
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