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INTRODUCTION,

The subjeect of +his thesic from a2 sractical point
of view heas gfown to great idroortance during the last century.
This has becn brougnt cvout by tihe introductic: of the cteam
roilrozd, walch took the wiloce of that wacient rnde of con-
veyonce e stege corch, lnto thils sountel,

Before that time the various doctrines which werc laid
down to regulate the liebility of Masters and Servants were
of very 1little importence and their use was very seldom

invoked. Now all i1s changed. Inetcad of the slow and

DJ

practically safe ctage coaches, we have ithe whole country
intersceted with the steam rallway on wnich accidents hepnen
cvery hour.

Although some of thce Romen roads, like the Annian Way,
werc o near epdrroach to the mocdern rallway, yet ithey diffcred
in many important particulars. They were sinply grenite
stoncc fitted tightly together upon which low wagons were

pushced along,

The first idea of heving trecks for the wheels to run



-
upon was not prought into practice until the ycar 1676.
This although not a modern railw.y was 3till a step towards
it. it was not until the year 1820, that steam was 1in any
way uscd for the purposc:z of wnropelling the cearc. In this
year the Liverpool and Menchcster Rallroad was tuilt which
although slow and cumbersome, was still a great succces.
Upon tnis basis the railwzy hes develovned until today it ie
one of the greatest wonders of the age.

With the development of the railway that vexed and
troublesome question, as to whether and in what cases the
Company is liable for injuries to their employces, has been

raised.




WHC Arl FMPLOYILS,

The first question to e considercd on this subject
is who are employees,
The common and the iegal understandings of the word

emnlovee 1s =10t the sane. "he latter is Dbroader and com-

prehencs not only the former bul cases in wnhich the rarties
are employer and employce only in &« zeculiar sense, and for
certain Hurnoses.

According to ithe common understending an employee is one
who engereg 1n the service of another, for the purnose of
doing some lavwful lavor for a consideration.

The case of Hill v. ilorey, 28 Vt.,178, is a very good
case to show the distinction bctwecen the two, There the
plaintiff and defcndant were engaged in renairing a line
fence. While g0 engeged one Stuyveson, came zlong and

without any request zt 211 from the defendant began nelping

him. While so cngagecd he cut down trees wnich belonged to
pleintiff, Thereupon plalntiff sued defendant for trespass

a

and the court held that Stuyveson vas an employec of the de-
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fendant although his scrvices wore gratuitously and had not
becn asked for by the »laintiff.

Accordingly it hes been held that wihen ohe person for
the time being,  places himself in the position of a subordi-
nate to another in the business of the latter and by what he
may do in that condition of subordination a third party is
injured, such third werty has a right tc regard him as occu-
pying the mosition of an employee.

The importance of determining whethcr a man is an em-
ployee or not can be scen from the case of EVerhart v. The
Terrec Haute & Indlanepolis R.R.Co., 78 Ind., 292, Here
onec Everhart, at the request of the conductor of a freight
train, climbed on & car for the purposc of putting’on a brake.
While on the car the enginecr carelessly and willfully un-—
coupled the car aznd Everhcri was thrown off and permanently
injured. The point in question in this case was whether
Everhart by getting on the car wccame a co-employee of the
encincer or not-- If he di< he could not recover. But it
wae held vy C.Jd.Wordess, that he wss a mere voluntcer and

gsould recover; but that if he had been a co-employec he

i
-



could not.

Having determined whether a person ig an employceec or not
the next thing to be considered is the employcr's liability

to him in case of accident.
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THE LIARILITY OF THE COMPAITY IOR

INJURIES TO THEIR FMPLOYIELS .

It is a gencral rule followed in both Englend and
the United States thet a servant who is injured by the negli-
gence or misconduct cf his fellow-servont can maintain no
acticn cgainst the company for such injury.

This rule waes first laid down by Lord Abinger in the
celebrated case of Priestly v. Fowler, 3 M & W., 1, and
hecame settled law of Fngland ever after.

In 1841, this primciple was declared in South Carelina,
without any reference to the English case, in the case of
Murray v. S5.C.R.R.Co., 1 McMullen,Z85. Althougn no refer-
ence was nede to the English case the doctrine was substan-
tially the same, |

The facis in the case were that one lrray was employed
by the 8.C.R.R.Co., as a zecond fircman, and put on a itrain
manned by a competent engineer ané fireman., Vhile approach
ing a tumnel a horsec was observed to be feeding on the track.

The enginecr's attention was drawn to tnis fact but he paid
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no attention to it, until they were almost upon the animal.
It being then tc late to stop, the horsc was run over, and
the cngine thrown from the track, AL this moment Murray
attenpted to jump but hie foot caught in the tender and was
cut off.

It was admitted by bvoth wcarties that the accident was
caused whiclly through the negligence of “hie caginecr.

After recelving a2ll the facte, C.J.Evens leid down the
rule that an cmployen was not lisble for injuries rcceived by
an@@employeo through the negligence or misconduct of a co-em-
ployee.

One year after, in 1842, this doctrine was affirmed in
Fassell v, 3.& W.R.R.Co., 4 llet.,40,. The opinion was writ-
ten by C.J.3ha2rv, aad 1s without doubt the most notcd case on
thic »oint thet nes veen decided in this country or in Eng-
land, The factz were these; One Farrcll wes employed by
the RailWay Company as an cnglineer on a wasseager train.

The train was thrown off ‘he irack through the negligenece of

w

a switchunan. v +his act Farrell's hond wos crusihced and

he brought an zction ageinet the Comrahy for demages. "The

.
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learned Justicc aftor diccussing the diffevont Dolnte fully
eoncludes by saving; that, " He who cngascs in the crploy-
ment of another for the performance of specilied duties and
services for comnensation takes upon himself the natural and
ordinary ricke and perils incident to the performaﬁce of such
service. They are =ceriles which he is as likely to know, and
againest which he can as effectually guerd, as the master,!

' Regarding it in this light, it is the ordinary case of one
suctaining ah'injurygin the courss of his own employment, in
which he must bcar the loss himself, or seek his remedy 1f he
has any, against the actual wrongdoer." The loss must be
deemed to he the result of »ure wceident, 1like those to which
all men, in a&ll employments, snd at all tincs, arc nore or
less exposed;' and like cimilar losses from accidental
causes, 1t must rest where it first fell."

The policy and justicc of this doctrine has bpeen much
gquestioned, ond the rule iteelf has been rcjected in the
ctates,

As a ruie of law it is undoubtedly an unjust one. For

why shoulcd not an employee recover just as mueh snd just as
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readily if he is injured by a co-employec as nc would ifl
injured vy thefmastor himeelf? I cannot cce any difference,
and although Bngland and Torty-two stiatce holad so. I will
be inclincd to side with Kentucky & Tennessee wnich heve es-
tablished or rather heve ncver accepted the doetrine.

The Company is licule for the negligent acte of its
emnloyeece to third —crsons who are not connected with them
so upon what srincinlces of justico is the reason of the rulc
that a cless of percsonc who ocecupy an inferior position as
servaente of the road, and vwho are injurcd by the negligent
acts of those occupying a parallel nosition, should not havce
the right to recover against the Company for Jdomages sus-—
tained. I can sce none.

Tennessee in the case of Hayncs v. E.Tenn. &. Ga. R.R.Co,
3 Colawell, 222, repudiates this doctrine entirely on the
ground that there 1s no sound reasoning at 21l in the cacses
of Murrcy v. 8.C.R.R.Co., and Farrell v. B, & W.R.R.CO..

Chicf dustice Slacefford celiv

@]

red the opinion of the

Court. gu Afier gsoing over and discussing 2ll the woints in

the cesce fully he says, " The high charscter ond vearing of
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many of the Jurists, who have ennunciated thie =rineciple
would have an influicuce with this Court in the detcimination
of this «ucstion; but upon an examination of *hc authoritics
citecd, we are unsble to see upon what principle a rule that
seems to us not founced in justice, neor common right should
e upheld or maintaincd,®

Kentucky also refuscecd to recognize this doctrine in the
case¢ of Collin v, The ‘'forui. & Nashville R.R.Co., In this
cece che allowed a common laborer Lo recoveyr damages wiich
had been cevscd by the ecgligence of «n englneer. But by a
careful study of the case she ccnnot be sald to have entirely
repudiated but only to have limited the rule. She seems to
agree with the other states that i employee cannot recover

for injury orought about by the neglisencc of a co-employee
with this limitation. ghe holds that if the injury is
brought atout by the gross ncgligence of & co-emploveethe
company is liable.

The lzw on thic wmoint in Vieconsin seems to have been in

great confusion up to 1877, In 1858, the case of Chemberlain

v. The M.& M.R.R.Co,, 7 Wis.,425 crose. Ii. this case ihe
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plaintiff an oxw»reoss arent on the road was hired to fill for
one trin» the =»lace of a brakcman who vas slcx, Y“nile en-

gaged in this work he 7as thrown from the car and nad his leg

crusihed, The sceilent hannencd througn the neglizence of
the engincer. Although +the question at »oint did not come

squarcely up, it was decided by Justice Cole in a very well
written opinion thaet hed e bpeen a co-awployee of the engineer
he would not heave been allowcd to recover. The case was then
annealed on tiiis point and the prior decision reversed.
Justice Pzince in giving the opinion for reversing it says,!
It is conceded that the Comwmany is bpound to conduct the force
it cets in motidn wiih proper care and skill‘so upon what
princizie can it be maintained that they may, through their
engineecr so negligently nencge the engine cs to mangle the
brakemen and 21l their other scrvemts on the train and yet
be entirely irresponeivloe?®

- This cdeclsion scemingly put the law on this question at
rest but not for long, for threec ycars after in 1861, another
case arose wnich resulted in the overruling of Champerlain v.

M.& M.R.R.Co.,and the substitution of the general rulc de-
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clared in urray v. S.C.R.R.Co., and Ferrell v, 3.& W.R.R.Co
This was the casc of lioscly v. Cherverlein, 18 Wis.,73l.
The oninion ia this se was writicn by Chief Justice Dixon
who overrules Chamberlain v. 1. & l.R.R.Co, apparently with-
out any reacons. The only zrgument which he gives is that
all the rest of the statcs have gonc the other way so he
thinks Wiesconsin should +

This cecision was g0 onenly unjust and sucsh & feeling
among the diffcrent members of the bench that the leglelature
pacsad a statute which declared this decision should. 1ot

oply to the ewmrloyees of railwoys. Thus the law in Wis-—

conein wes mut at rest,.

thich rule ic right +he ons laid down in Mess., or the
one in Tenn. will »robably never be xnown;, but were I to
decide I shouid most assurcdly side with Tennessce,

It is said by most courte that wiien a person contracts

to do0 scrvices on & reilrozd he toko

]

into wceount all the
dangers enc< perils which are incident to the employment, but
I claim tret thise can only ve intended to mcan such dangors

and »erils 28 nccessarily attend the business whnen conducted
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with ordinary carc and nrudcncc, o certainly cannot e
presumed o0 eontract with refercnce to injuries inflicted on
him by negligence.

The Railway Companly in setting a foree in motion is
bound to see that it is employed with proner care and ckill,

Other states have cdecided with llcssachusetts but oen an

W

entirely <iffercnt ground-—- that of public moliey. It is
said that cmrployees would ©e more vigilant to vrevent injur-
ice from the negligence of cach other, if they knew that they
could not recover dameges, apainst the Company , than they
would with the owmneosite belief.

But this notion, it seems tc me, is based uzon a false
estimate of the motives which govern human action. In fact
the argument on r»ublic policy I think is Just the other way.
By Just sO much as the 1liability of the employer for the
negligence of his scrvent is reduced, by just so much are

the motives diminished whic

b)

induce him {tc employ servants
of the greaicst skill and vigilonce, Ancd if From this re-
laxation, negligence scrvants are cemployed, the »ublic at

large, as well as the other employces, run the nezard of the
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accidents woising from it.
It is suggestcd in Farrell v, 3.4 W.,R.R.Co., *hat an

are crsloyed,

¢}

employec vhen ne sces that negligent corson

uggestion was

n
Q!

may leove the scervice. Sunpose tnat tail
carried out, Those omploycos_whb arc cereful, vigilant;_énd
attentive to their business findisg that theit‘are others |
emploued who orc neglisent or reckless, wéﬁldlloaVO ihé:ser-
vice, in ocvedicnce to the advice of the Suvreme Court of lass,
| Vhere would the wclfare of thekpuclig De thgn? All
the skillfu1 and careful sefvants gone thé:publiélwpuld ve
1left to the mercy of a.handful cf careless and’negligent-

persons.,
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WHO ARE, CO-FMPLOYLES.

Who are co-cmployees ¢nd who are not is Jrobably
one of the most difficult questions that thc Armcrican Courts
have ever nad to deal with.

- 42 0n account of this difficulty there are hardly two states
in the vrole union that heave cxactly the same rule,

The rule which is given by most text-writere is that a2
co~cmployee idé one who serves the same employer, deriving
their suthority and compensetion from the csame source, and
engazed in the same tueinese, although it be in different
grades and deprartments thercof, arc fellow or co—serVants,
each taking the ricgk of the other's negligence.

»~+ But this definition is to broad and sweeping, and by a
earcful reading of the cases I doubt if you could find a

gingle state which does notv have great wmeny execentions to ite

W)

For excmple it res Lceén held in Ohio thet where a ser-
vant was enzeged 1n repeiring a track, and was injured through
the carelescsiess of a fireman that the rule cid not apply.

L A

Sti11 wivth a few cexcentions it can be laid down as the
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general rilec in all the states except ilase,, How York, Ohio,
Indiena, Fentucky, wnd Tennccsee,

The low in N.V,, on this point sceme to be the besi,
most elcor end ceriain of 21l the stuotes,

The Courts of other statce scem to have laid down very
arbitrary rules and regulations while the Courts of i.Y.,
have vecn rorce lenicnt and eguitablc Lo the cmployee. This

cen be ccen by a study of the latcr declsions.

The rule by whilch the Courts arc suided vwhen determining
who are co—cmployees is this: Any crmmloyee of the corpora-—
tion'engaged in providing to other cimloyecs, a place}to work,
machinery, tools and appliances to work with, co-employees,
and rules ond regulations of emrloyment is a viee-prineinal

and the Cornoration is licble in dameges tc all cmployees who

are injured, *hrough Lils negligence. Allother cmployvees

e [

€

vho cre not cmploved in »roviding any of these things

)

Te
co—omployces;

This, I %taink, can safely be said to be the rulc as the
cesCs will chow. Thus a brakcmen cen recover gemages for

injuriec wccelved through the negligence of a track repairer,
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asc tho track rcoiiver is providing a zloce to werk, A Tirc-
man could recovcer for injurics rceceived throush ithie negligence
of a Mechenic in the car shops, who had becn regligent in
fixing 2 brake;, o= e xochanic'was caraged in furnisihing
machinery, tocls, and cppliances for the fireman to work with.
A brokcman could rccover for injuriecs received through the
negligencc of o trein diezatcher, who Lied the cuthority and
2id make rules for ihe running of itruvins. An engincer
could also recover for injurics rezcived through the negli-
gence of a superintendcit whose duty i1 was to make rules and
regulations,

The Chilo Courts in cctermining this questiion secm to go
upon tic question of subordinetion or the rauk and grade test
ag 1t 1s most commonly called, This rule was firsi declared
in the Little iiami R.R.Co. v. Stevens, He, Stovoms an
enginecr was 1njured in a collissicon, en the Litile ilizmi R.
R. The c¢ollission was duc 1o the neglisciace and careless-

ness of the conductor of the train. The Court allowcd the

engineer to recover, saying, that he znd the conductor were

,- (SR

in suvordirete sositions and so were nct co-cmzloyecs, but
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were rather in the »nosition of employce and vice-nrincipal,
Afrer diccussing all ihe woints fuuly thuy decided that wnere
an cmrloyer wleaces one werson in his emzloy unZer the direct-
lons of another, also in his employ; guch cmployer is liable
for injuriez to the-ncrson of him »laced in the subordinate
situation.

This case was Tollowed in The Lakc Shorc & lilchigan
Southaern R.R.Co. v. Tavalley, 36 O.S.R.,ZZl. Therc Tavalley
a car repalrer waes ordered by one Fox, a forcman to go under
a freicrt car for the »urnose of revairing it. While under
the freight car an cnging switched & henvr goal car on the
track which came in collicion with thc cer Tavalley was under.
The sudden mo%ing of the ccr severcly injured him. The
Court held thal thc company was llable, Justicc Vhite, in
giving the opinion said that Tavallcy could reccver as he was
a subordinate and under the ditections of Fox vhose duty it
was to take a1l all »nrecautions to guovd agaiést such acci-
dente. Accorcing in other ccsece they neld that & conductor
is not a co-employee of a brakeman., Nor 2 master mechanic of

a common laovorer in a car-shop,
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The law in Rentucky on tihls point favors the cmployee
more than the law of any other state with the single exceptilon
of Tennessec which has never adonted thic rule of Co-employee
non-liability at all. The first time that a case of this
kind ever came up was in 1865, in The Louisvill & Nashville
R.R.Co.,, v. Collins, Here a common lavborer was ordered by
an cnzinecr to get under an engine for the purpose of fixing
it. While so engaged the engine moved forward end cut his
leg off, It was nrovcd on the trial that the engineer was
grossly negligent in not blocking the wheels of the engine
before setting the laboerer at work, The Court held that the
Company was. liable,  Judzge Robinson in delivering the opin-
ion of the Court sald," In running its cars the Company is
required to ouserve at least, ordinary care, vigilence and
skill so far as strangers are concerncd,'! 'Had the apnelle
been a stranger, the anpellant would, therefore, have becn
certainly lisble on this action and we cannot admit that the
appellants relation as an cmployeé Bhould exempt the Comnany
from that general liability,' Common lzborers in their em-

ployment having nothing to do with thc.cars or the running of
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them, they, like the Compinics mere wood choppers, are com-
naritive strangers ito the engineer, , end his running oper—
ations, and should be entitled to all the security of strang-
ers. They know nothing of the skill or carc of the engincer
nor have they any control over him, They are not therefore
ih the essential sense of contradistinctive classification.

In the someservice with him.' ' The only consistent or

maintainavle principlevof the cormnorations recsponsibility is
that of agency.! ' It is, thevefore, respomsivle for the
negligence of its engineers, as its controlling afgent in the
management of its locomotives and running cars, and that re-
sponsibility is graduasted by the classces of persons injured
by the engineers' neglcecet or wany of skill-- as to strahgers,
ordinary ncgligence is sufficient-- as to subordinate cm-
ployecs, associated with the engineer in running the cars,
the negligonce must be gross-- bput as to employees in & 4if-
ferent depariment of service, ordineary negligenece may be suf-
ficient."

This case was followed in Z.& IL,R.R. v.Robinson, 4 Bush,

507. Herc a brakeman was run over by an engine. It was
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proven that the cngineer was grossly negligent, and the Court
held that the Compaiy was liable,

The rule therefore in Kentucky as laid down by these
cases depends upon the degree of negligence and that only.
If the injury is coused by an employee in a different depart-
ment, the company is lieble if there has bcen ordinary neg-
ligence, And as to subordinate emplogees in the same gener-—

al service the negligence must be gross.
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DUTIES OF TH RAILROAD COMPANY TC THRKIR ELIPLOYEES.

Raillway Companies must use reasonavle care in fur-
nishing a safe place to work. They must useygeasonable care
in selecting machinery, tools, and appliences to work with.
They muet use reasonable care in selecting co-employees to
see whetither they are competent and skillful, And he must
make reasonable rules and regulations for their satety. And
they must use care in the original construction and subse-
quent maintainance in repair of its lines.

These are the rulecs laid down by all tcxt book writers
ac thc duties which & railroad owes to ite employvees. But
theese requircments can be waived by the emnloyee and will
beiif he knowing the :edéfeéis as well as his employers, still
proceecds with his work without protest. It is the duty of
an employee who knows of any defcet in these requirements to
notify his employer at once. If he knows of these defects
and still goes on and works, csaying nothing about them he is
estopred from setting up the negligence of the compeany.

This was declded in the Massachusetis casc of Ladc v. New
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Bedford R.R.CoO. There Ladd was a road master and was injured
by .a train, on which he was riding veing thrown over an cn-
benkment, The cars con the train had no check cheins and
that he knew that it was dengcrous for a train to run without
them. Upon this evidence the Court held that it was the
duty of Ladd to notify the Commany of their absence ahd as he
did no¥% he was estopped from reccovering damages by his own
negligence.

The question then ariscs what must the employee do upon
dlscovering somc defect to hold the company liable. This
has D320 wiswaerad in a great number of cases, He must
lecve the compeny or notify the company or its agent of such
defects. If after heving given such notice , the Company
promises to make neeéssary repairs, and requests the employee
to remain in their service, the Company is liable for all
damages wihlch may arisc tarough suclh defects before they ére
repaired, This was declded in Patterson v. Pittsburg &
Connelisville R.R.Co. There Patterson was a conductor of a
freight train. It was his duty to switch certain coal cars

off on a switch, for the purpose of unloading the coal on a
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Platform.  The switch was very dengerous on acec-unt of the

shortness of the curve, and the improper construction of the

frog. The »laintiff knew of these defecets and notified
the Compeny. The company promised tc remedy them and re-

quested plaintiff to remain in their employ while such re-
pairs were veing made. The plaintiff did remain and was
injured by having a car run off the switch upon which he

was riding. - The Court held that the Company were liable.
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IHE DUTY OF THE RAILWAY CCMPANY AS TC THE EXERCISE OF CARE ON

ITS PART IN THE ORIGINAL CONSTRUCTION, INSPECTION, AND MAIN-

TAINANCE IN REPAIR OF ITS LINES, ROLLING STCCK AND APPLIANCES.

The company does not guarantee to their employees
that thcir lines, appliances, =nd machinery are in 2o safe
60ndition., They only, guarantec that they will exercise
due care in building and keeping in repair such lines and
machinery.

They are not bound to supprly the best ap»liances on
the merket, but they mustrsupply sueh aprliances és are reas-—
onablc safe and sultable, or cuch as any prudent person would
supply in similar circumstances.

Following these rules the Courts of different cstates
have held that the Company need not supply all of the latest
inventions. That they are not liable because the road bed
1s intersected with ditches; Dbecause its switch frogs are
not blocked; - nor bvecause ite car »nlatforms are of uneqgual
heights,

But it is a railway duty to make frequent and thorough
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inenections of ite line and appliances. In order that a
rallway may be assures that its lines and appliancee are in
a safe condition they are bound to make such frequent and
thorough insnections as can we done consistently with the
conduct of ite business,

It is imposcible 1o lay down precise rules as to deter-
mine when a corppany nae deen negligent im making inspections
and when it-has not. Bach case must be determined by its
own facte, Under circumstences of more than ordinary peril,
as in the case of violent storms, thc Company must insvect
its lines with more than crdinary care and promptness.

The Company is 1iable for 2ll negligence in the original
construction of its lines, and, although a competcnt contract-
or has becn emrloyed for that purpose.

The Courts of a great maﬁy states hold that when a rail-
way Company recelves cars for transportation from another line
it must make a thorough inspection to see whether they are
safe and in good repair. I they are not they should refuse
to0 handle them until such defects have becn repaired. But

[

the same Courts hold that this rule only extends to obvious
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defects, and not to latent. In Golleib v, N,Y.L.,E.& W.R.R.
Co., the Company was held lieble to a brakeman who was in-
Jured while counling cefective cars which hed becn received
from another line for trancportaion. Barle dJ. said, " The
defendant was uncer obligations to his employecs to exercise
reasonavle care and diligence in furniching them safe and
suitable instrumente, cers, and machinery for the discharge
of their duty,.! ' The defeet was an obvious one casily dis-
covered by the most ordinary inspection, and it would scem

to be the grossest negligencc to »ut such cars into any traind
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THE LULY CF TS COMPANY AS TC

THE SELYCTICN AWD RETENTICN OF SiRVANTS.

A railway Comnany rmust use due care in its selection
and retontion in ite scrvice of its cmployees. It it is in
any way necgligent, it will be licble for all damages which
may arise. But in order to render the Compeany liable it
must be shown that the ncegligence of the incompetent servant
was the »roximatc causc of the ascident, and that the officer
who 1s charged with the auty of appointing and dismissing
servants cither knew or ought t® have known of the servant's
incompctency.

The Company will be liable if it keeps in its service an
emnloyee whose hevits are Ynown to ve intemperate. This
was deciced in the casc of Decker v, H.& B.T.R.& C.Co.,82
Pa,.sSt.,110. In this case Decker was an engineer on a coal
train, One Bowser was a cond-ctor on another train. The
carsg were running in onhogite directions, and the train dis-
patcher gave Bowser directiones to let the coal train pass at

a certain nlace, He was intoxiceted and <ié not obey the
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instruetions.  The trains came into collicion and Decker
wes killed. . It was pnroved on the tricl that Bowser was
haebitually drunk, and that the Company knew of it. The

Court thereupon dirccted a verdiet for the nlaintiff on the
ground that the Company were liarvle for keening an habitual
drunkerd in their emrloy.

The Ccmpany will also be liable for kKeeping in its
employ a conductor who cannct te depended upon and who

always disobeys orders.
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AS TC THE RULES AND REGULATIONS

WHICH THE COMPANY ARE OBLIGED T0 IMAFI.

Every railroad is pound to estcolish and enforce
such rules and regulations as arq nccessary for the safety of
their servants. ¥het these rules should ve will denend on
the circumcstconices in cach case,

Arong, thovmost important ones are thesc, The Company
should lay down rules regudating the specd of trains, Rules
which determine the exact duty of each employce. If the
road i1s a single track, rules cghould be laid down whiehn will
govern the nacseing of traine. There are a great many others
which might be named, but {hese will suffice for examples.

At one time there was o great many dissutes as to whether
the Company would be liable for damages brought about by the
breaking of itlhiese rules Tty a co-errclorece, bdbut I think that
by a carecful reading of the cases at the present time that
it ie casily deﬁermined.

«'The case of Rese v. 3., & H.R.R.Co., 50 H.Y.,217, secms

to settle the law in Hew York on this point. The cace arose
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in this way. = Rose was 2 brakemen on a freight train., The
Company had established a rulc that its traineg should nct be
started within ten minutce of cach other. A conductor

and co-employec of Rose violated this rule by sending out
three trains from East Albeny at four minutes intcrvaels,

The head train broke inhto and collided with the cecond. Rose
was thrown from his car by the collision and killed.

Johnston J. in writing the opinion liicd down the rule
that the Company would not be llable for an injury bdbrought
about by the disovedience of the‘rules of the Company by a
co-cmployee.

This rule has been gencrally followed in.all the states.
Butibn the other'hand it has veen held vy cood zuthority that
a Railway Company is lieble if it kKnowingly =ermites its em-
ployces 1o habitually disrcgard the rules. This was held in
0.& M.R,R, v. Collern, 73 Ind., 261. In this case a brakenan
was injurcd by the carelcessness handling of an cugine by a
fireman, On the trial it was »roven that the engineer was,
to the knowledge of the Company, in the habit of trusting the

contrel of his engine to his firemen in cdisovbedience to the
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rules and regulations, The Court held that the Company was
a party to the negligence and was liable. It woz further
held th=ti - the Comrany would undoubtedly be liavle for the

bwn *ivi: of any of the rules unless it had used every pre-

ception {0 guerd ageinst it.
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STATUTES EFFECTING THE CO-EMPLOYEE LIABILIYY DOCTRINE .

In eight ctates of the Union statuts have been
Passed which materially modify <the rulce of co-emplovee liari-
bility. These states are Georgia, Kansas, Montana, Iowa,
Mississinpi, Wyoming, and Rhode Island.

‘These statutes i1 general declarc that the Company shall
be liable to thelr employees for all negligence or mismanage-
ment by their agente or other emplovoes. That is that if an
employee 1s injured throuzh the negligence of a co-employee,
the.Company is still liablc unless the injury was brought
about through ihe carelessnese of the person injured.

There is @ great deal of difficulty «s every lawyer will
admit with the doctrine of fcllow servent, For over forty
years the Courts of this countrg have been perplexed with
‘this troublesome question; and every decision rendered oy the
Courts, insiead of settling it, hes only preduced new ner—
plexities.

The whole trouble is caused vy the zttempt of the Courts
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vants, instead of considering them 21l in onc light.

Unlcss the lezisletures of the various states pass a
stetute settling this question at rest, the law of the sub-
jeet will soon ve in such & stete & to vwe utterly valuelecss.

The

casons that ncve teen given for exempting a Rallwey

o=

in

Company from liability for injury to one scrvant by the neg-

ligence of another servant are stated in the case of C.M.&

%)

St.P.R.R.Co., v. Rose, 112 U.53,377. Chief Justice Field de-
livered the opinion of the Court cnc seid, " The general
ligbility of a railway company for injurics caucsed by the
negligence of its servants, to passcngere and others not in
ite ‘service is conceded.! 'It covers all injuries to Which
they do not contribute, but which injuries pefall a servant
in ite emwloy & different princiale prevails.! ' Having been
engaged for the nerformoence of smpecific services, he takes
upon himeelf the ordinary ris¥s incident +herewith.,! v 88 a
consequence, 1f he suffers vy exposure to them, he cannot
recover compensation from his employer.! ' The obvious reaczon
for this exception is that he has, cr in law, is supnosed to

shdpty

have them in contemplation wiien he ougapes in the scrvice,



and that his Gompensation is zrranged cceordingly.' ' He
cannot, in reason, if he suffcrs from a risk which he has

voluntarily assumecd, and for the assumption of which he ls

peid.®
" There is also znother recason oftcn assigned for this
exemntion that of a supnosed puvlic policy.'! It is assumed

that the exomption operates as a stimulate to diligoence and
caution on the pert of the scrvent, for his own safetly as
well as that of his mastcr}ﬁ

" Much potency is ascrived to this assumed Tact by ref-
erence to those cases viicre diligence anc caution on the
part of ithe servante ccretitutes the chief nrotection agoinst
accidents. But it may be doubted whelher ithe exemption has
the effect thus claimed for it. we nave never Known parties
more willingly to subject themeclves to dangers of life or
limb vecause, of losing ithe one, or suffering in the other,
demeges could be rcecovercd by their representatives or by
themselvee for the loss or injury. “he dread of mersonal
injury hes always proved sufficient to bring into exercisc the

vigilance and activity of the servent.®
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This opinion written by Justice ricld is considercd to
be one of the best oninions ever writteon on this subjcet, and

I think gives fully the rcasons Tor “hic fellow scrvent doct-

rinet,

I

He diswmoses of the reason last ¢

-
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L

ssigned fully so pbut
little more need be said upon it. 70 hold that the fact
that no cdemeges would be ~iven would incrcasc the servant's
regard for nis own safety is to contradict and go against all
rules of humen nature, It would be utterly foolish to sup-
pose that a servant would pe one degrce less careful if he
were allowed to recover demeges which have been causcd by
enother ond most likely an utter s{ranger to him,

The other}reason given by Justice Field, to wit, that
the servant tekes upon nimself the ordihory risks incident to
the scrvice, needs a more careful consideration.

This may pe a good doctrine tut as crnonlied by the Courts
at the present time it is to arvitrary, and hard. Looking
at this doctrine it will be zseked what V" are ordinary risks® ?
They are those risks which tne Courts declare the scrvant

assumes. Whe are the servants who assume these Risks?



They are‘thase servants whom the Court arbitrarily says as-
sume these risks, This seems 10 be the logic of the Courtis
at the =»resent time.

The Courts say thai the scrvent has hie compensation
arranged according to thce degree of danger. g <iils 80 Or
not? It may be so in theory but is certailanly not in actual

nracticoe, Yhere is there an cnmployer who sives higs servant

larger compensation wnen he directs him to perform a dan-

W)

Terous service, Where 1s the railroad Company who pays,
those cmployeces, who riek their lives and limbs daily, more
than the Gmployee, who ocecuny a safe nosition and assume no
ricks, It is Jjust the opnocsite. It will ve found by
actual experience that those employees who occupy a safe

position are paid double the amount naid to those who put

their lives in danger every noment.

|

I{ seems 10 be a waste of timc to discuss the doctrine
of fellow servant if, indeed, there can be said to ve any
settled doctrine in the U.S.. The rezsens upon winiech it is

supposed to be founded are manifest absurditice ahd should be

abolished. All serventie of the same mester should be unon



an cquel footing, so far as their ri o recover for the

' -
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negligence of other sgorvinte ig concerncd. The Railroad

Comnany should be lioble in all cases or 10t at 2ll,

FINIS,
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