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INTRODUCTTION
_____ Om=—en

Trust estates and trust funds nave ever been care-
fully gaurded and protected, both at law and equity. The
law lays down the most stringent and arbitrary rules for
the guidance of those, who are entrusted with the manage-
ment c¢f suech property. The path of duty, when not
pointed out by the trust instrument itself, is carefully
mapped out by the law and he who assumes to discharge a
trust duty must keep within tiie narrow path laid out.

He steps withouuv, uhde: an, circumstances, only at his
peril.

The general theory of following trust funds seems to
be:- That whenever the trust fund has been converted in-
to another species of property, that if its identity can
be traced it will be held in its new form liable to the
rights of the cestui que trust; or as the product of it,
equity will follow it, unless the greater equity of a . .
bona fide holderferikalue without notice, should inter-
vene., Thus through all the changes the trust may under-
go if the article substituted can be identified as such

substitute it will be impressed with the trust., Thne



right of following it only fails, when the power of ijuen-
tification is lost. And this, according to the views

of those who follcw what is_known, in this country, as
the general rule, is the case when the subject is turned
into money andmixed and confounded in a mass of property

of the same kind.

TRUST MONEY INVESTED WITH THAT OF THE TRUSTEER.

Where it can be showm that the trust fund kas gone ©
to swell another fund, or has been used in the purchase
of property, though the part purchased with trust funds,
and the part not so purchasea are entirely mixed, what
in such a case are the rights of a Eestui que trust? 1Is
ne relegated to the rights of a simple creditor, or, if
not what are his rights?

This question asually arises when a trustee, after
having used the trust funds contrary to his duty, becémes
insolvent ernd the cestui que trust endsavors to enforce
a cdaim to priority against the general creditors. It
the trust fund were traceable to a separate piece of

property therecould be no question, and there would bpe

none, and still it is contrary to all sense of justice



and equity, if because the trustee has mingled the trust
money with his own, the cestui que trust shall lose all
rights against the property purchased with his money.
Such a rule could only be defended on the supposition
that when the trust fund is mix~d with okker money it is
beyond the power of equity to grant the relief, which is
granted when the trust fund is not so confused. Trnis
does not now appear to be tne rulefa)altbough years ago
b

such was considered to be the rulef ) Where the trust
fund is traceable into a certain investment, and the part
it bears to the whole sum so invested is capable of being
proven, the cestui que trust should be allowed to treat
the investments aa .iade for his benefit in the same way
that he could if all the money so invested had been his.
Trhet i3 to say, that he should be entitled to such a pro-
portion of the wnole as his trust money so invested, bore
to the whole sum so investei?)

The fundamentel reason in one case as in the other

being that a trustee should het and cannot be allowed to

make a profit out of & wrongful sct. 1f the property

re e e v = e s A o o - e e e e G = e e e e o o e o o

() Xnatchbull v. Hallett, L. R. 13 Cii. Div. 696.
(b) Whitcomb v, Jaecbs, 1 Salk. 160.
(e) Taylor v. Plummer, 3 Maule & S. 562.



which he wrongfully purchased were Leld to be subject
ohly to a lien for the amount invested anyg increase in
value would go to a wrong doer.

1t will often Lappen, nevertheless, that the cestui
que trust csnnot identify any property zs being purchased
wholly or in any definite proportion with his money,
and therefore equity cannot regard Lim as the owner of
any property either individually or in common, and yet
he can show that the trust fund has gone to swell the
general assets of the trustee's estate, as where the
money has been used in a business which afterwards be-
comes bankruapt. Here strictly speak ing there can hard-
ly be a trust, as it is as necessary £or equitable as
for legal ownership that there should be fixed property
as the subject matter of it., 1In both cases the necessity
rests rather on the nature of things than on any rule of
law. 1t would , however, be in the highest degree un-
just that the rights of thne cestui qume trust should be
made to depend on whether his property is distinguisha-
ble from the generzl mass of the trustee's property, or
indistinguishable. Though roplesslyconfused with the
trustee's , 3till his money or-ﬁ&ﬁf%roceeds is there, and

if equity ¢ an by any means work it out he should be en-



abled to get at it, Equity accomplishes justice in sucn
a2 case by giving the cestui gque trust a lien upon the
property,- & right to be paid from the estate in priori-
ty to the general creuaitors., This latter rignt the ce3-
tui que trust always has though he also iay be able to
follow hiis money into a certain investnenéi)ln case the
investment has turned out badly, it would be for his ad-
vantage not to regard the investment as being maae for
him, but assume that it had been wrongfully converted,
and take alien on what was purchased with his money and
¢co me in with the general creditors for any deficiency
occasioned by the depreciation of the investmené?)

If a trustee purchase real estate partly with his «&
own property and partly with trust funds, it is universal
ly allowed that the cestui que trust has a claim in equi-
ty against the land, but the exact nature of the right
allowed is not uniformly agreed upon, If the property
purchasea should inerease in value, it id for nis inter-

est to cbtain an undivided share of it rather than a lien

(a) Monroe v. Collin, 95 Mo. s3; Cook v. Tullis,
18 Wall. 3%2; DBent v. Priest, 86 Mo. 476.
(b) Riehl v. Tre Foundry, 104 Ind., 70.



on the property for the bare amount of the trust money
invested, 1f the proportion which the trust money bore
to the purchase money is known or acertzinable, the larg-
er right should it seems be allowed, as the trustee's eza-
tate otherwise benefits by the misappropriation. Tie
question has not however, heen very fully discussed and
the decisions do not appear to be uniform. In England
the point esn Bardly be considered 3settled, but in Knatcu
bull v, Hallett, Jessell9 M. R., after speaking of the
cestui que trust's right to elect either to take the
property purchased, or to hold it as a security for the
amount of the trust money laid out in the purchase, says:
"But in the second case, where a trustee has mixed the ma
money with his own ther=s is tiis distinction, tihat the %
cestui que trust, or beneficial owner, can no longer e-
lect to take the property, because it i3 no longer
bought with the trust money purely and simply, but with
a mixed $fund. He is, hiowever, still entitlea to a
charge on the property purchased for the amount of the
trust money &aid out in the purchase."

The general rule in this country allows the cestui

que trust tc recover a 3pecific share of tre vroperty
purchased with any portion of such trust funds, (&)



TRUST FUNDS MINGLED WITH THOSE OF THE

TRUSTEE 1 THE SAME BANK ACCGUNT.

A question similar to that which has been consider-
ed, arises where trust money i3 paid into a vank to the
private account of tne trustee, funds of Lis own being
paid to the same account. Here the question i3 not

whatlier the cestui que trust is entitled to a lien o a
proportionate part, for it is entirely immaterial in tke
case of money, but whether he nzs any rights at all a-
gainst the bank account.,. There can be little doubt,
that, according to the oclder English precedents, tie
guestion would have to be answered in the negative. Ilon-
ey, when mixed witii other money, coula not be followed

(a)
beczuse it had no "ear marks".

A consideration of these o0ld cases led Justice Fry,

as dbte as 1879, to decide that the rights of tns cestui
(b)

que trust were lost. 1In deciding as he did in this

case Justice Fry took occasion to say tiat equity and

justice was against the rule; but thet nevertheless he

considered the rule well settled, Tiu3 thie law remain-

(&) Whitcomb v, Jacobs, 1 Salk., 150.
(b) Ex parte Dale, 11 CH, Div. 772.



ed until 8ir George Jessell, M. R., in the famous cese
of Knatchbull v. hallett, a&after thoroughly reviewing
all the authorities frankly acknowledged that such was
formerly the law, but tuat he was of the opinion that
equity had advanced. He therefore over-ruled Justice
Fry, and as the law now stends moneymaybe followed in
ag
the 3ame manner as any ofher chatteisﬂlong as it can be
traced into a2 specific fund. Thius we e3cape the con-
sequence of a trustee mingling a small sum of kis own,
with the trust funds, and trnereby making of inimself a
debtor instead of a trustee, when in trutn tne trust fund
is still in existence and in his chzarge.

In Knatchbull v, Hallett, Jessell, M, R., says:-
"Supposing, instead of being invested in ‘the purchas& of
land or goods, the monies weres simply mixed with o#her
monies of the trustee, using the term again in its full
sense a3 including every person in a fiduciary relation,
d0e3 it make any differsnce according to the modern doc-
trine of equity? 1 say none. 1t would be very remark-
able if it were to do-:3s0. sSupposing the trust monev
was 1000 sovereigns andthe trustee put them in a bag,
andby .iisteke, =ccident or ctherwise, dropped a 3overs

eign of his own into the bag, could anybody supposes that



a judge in equity would find any difficulty in saying
trhet trne cestui que trusé has a rigat to take a tiious-
and sovereigns out of trhat bag? 1 do not like to c«ll
it a charge of 1000 sovereigns on the 1001 sovereigns,
out tnat is tine effect of it. 1 izzve no doubt of it.

It would make no difirerence if, instead of one sovereign
it was anotier 1000 sovereigns; but instead of putting it
into his bag, or, after putting it into hLis bag, he car-
ries the bag to nis bankers, what then? According to
law, the banker$ are .his debtors for tie total amount;
but if you lend the trust money to a third person, vou
can follow it. If in tie case Pupposed the trustee had
lent the 1000 sovereigns to a man withiout security, you
could follow tane debt and txke it from the debtor. 1f
he lent it on a promissory note, you could take the prom-
issory note; or the bond, if it were a bond. 1f, in-
stead of lenging the whole amount in one sum simply, he
nzd added a sovereign, or hed added 5000 sovereigns of
nis own to the 1000 sovereigns, tae only difference is
this; that instead of teking the bond or the promissory
note, the cestui que trust would nave a charge for the
amount? of tne trust money cn the bond or promissory notec.

S0 it woula be on the simple contract debt; that is, if
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the debt we»e of such a nature as that, between the cr-d-
itor and thedebtor, you could not sever the debt in two
80 as to show what part vas trust money, then tlie cestui

que trust would have a right to a charge on th: whole."

RULE WHEN THE TRUSTEG HAS DRAVN AGAINST

THE ACCOUNT

In most of the cases woich arise on this point there
is a difficulty encountersd not heretofore referr=2d to,
that is the trustee after mingling his own and the trust
money in the private bank account draws on the account
to a greater or less extesnt. Can ths restui que trust
3till claim to be reimbursed in full from the amount
left on deposit, or siould it wather be held tihat a por-
tion of themoney withdrawn was Lis?

1t is a general presumption of law, whenit becomes
important to decide, to which of several deposits, drafts
drawn on the gener=1l account should be caarged, that the
deposits 3Ahll be deemed to have be=sn drawn out in the
order in which they werz put in, so that each draft wien

paid would be charged against tae earliest deposit in the

(a) Clawton's Case, 1 Mer. 572.
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1213 is a general rule applisa in all  ercentile
transactions; and was followed in Pennell v. Deffell, 4
Ded, M, & G. 372, wanich was a case vher= trust funds wer=
80 depo3itea and dr=wn against as to indigate tiiat a por-
tion of tn= trust fund rnszd been used. T:i3 rule was ap-
proved, and followed bv a number of later English decis-
ions ; but in the celebrated case of Knatchbull v, Hall-
ett, the court af'teor raving disposed of the view that tuae
cestui que trust had no claim at all, decided that the
presumption did not arise, when the account is composed
in part of trust funds and in part of the trustee's pri-
vate funds, out taat in such a case it should be presum-
ed that the trustee drew out what hLe had a right to
draw out, to wit, nis own money." In deciding trnis lat-
ter point, Sir George Jessell, M, R., saidi:- "Now upon
principle, nothing can be better settled, either in our
law, or 1 suppose, the law of all civilized countries,
than this, that where a man does an act whicn wmay rignt-
fully be performed, he cannot say that the act was in-
tentiohally and in fact done wrongly. A man who has a
right of entry can not say ne committed a trespass in en-
tering. & man who 3ells the goods of another as agent

for the owner can not prevent the owner adopting thie
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sale, and deny that he acted for the owner., 1t runs
throughout our law, and we are familiar with nunerous in-
3tznces in the law of real property. A man who grants
a lease, believing he has sufficient estate to grant it,
although it turns out that he has not, but Las a power
whiclh enables nim to grant it, ke i3 not allowed to sar
tiat he did not grant it under the power., Whenever it
can be dome rigntfully, he is not allowed to say, against
a person entitled to the property or the right, tiat ne
nas done it wrongfullw. Trat is the universsl law.,"

Trhis tihoroughly sound, just, and equitable doctrine
has with but few exceptions, notably the courts of Maine

(a)

and Pennsylvania, been the rule of the American courts.

e e w hr e 3 ® m om e vm M ey e e e e wm i e e e on e v e T ms A mm e s M T v = e e e A e Am e e = e e e == e

(a) Knatehibull v. Hallett, L. R. 13 Ch. Div. 698.
National Benk v, Insurzince Co., 104 U, S. 54,
VanAlen v, Tre Bank, 52 1l, Y. 11.

Overseers v, :lank of Virginia, 2 Gratt. 544.
United States v, State Bank, 95 U. S. 30,
Hooley v. Gieve, 9 Abb, N, C, 8 Aff 82 N,Y.528.
Baker v. Bank, 100 N.Y. 1.



WHEN THE TRUST FUND HAS BEEN
W1THDRAWN
______ [ JEP

1f in sueh a case as we have be n considering the
balance in the bank to the credit of the trustee 3hould
fall below the amount of the trust fund; the conclusion
that as to the difference between the two, the trust mon-
ey has been drawn out is inevitable and must be adopted.
Thus as to the difference the cestui que trust must take
up the scent and endeavor to trace this difference into
its present lodgment and there force nis claim against it
Failing to successfully trace and identify the specific
fund or its proceeds, ae must content nimself with the
position of an ordinary creditoi?) Nor, following tne
reasoning of the above czses, will subsequent deposits
of the trustee's own money give any larger rights, in tns
absence of special eircumstances showing a purpose on
the part of the trustee to make up the deficiency in the
trust fund, and such a purpose will not be presumed as a-
gainst general creiitors of the trustee. Tt.erefore, un-

lesas it be proven that the subsequent deposits were made

(a) Continental Bank v. Weems,69 Tex. 439;
Cavin v. Gleasman, 105 N, Y. 254.
Philadelpnia Bank v. Dowd, 2L. R. Ann, 430.
Necley v. Rocd, 54 Mich. 134.
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for the purpose of restoring the trust fund, the equi-
table charge of the cestui que trust cannot exceed the
smallest balance to the trustes's credait, since the de-
posit of the trust funds, Therefore, if the balance
shpuld be wiped out, but for a day, the cestui que trust

(a)

would be relegateu to the position of a simple creditor.

TRUST MONEY A PART OF THE TRUSTEE'S ESTATE.

It is not necessary to trace tne trust fund into
some 3specific property in order to enforce the trust; if
it can be traced into the estate of the ag=nt or trustee

(b)
it is sufficient. Thus, wher= a bank receives money as
agent whichit mixes with its own funds, the principal, o
on the failure of the bank, i3 not resquired to shiow into
what particular assett of the bank this money went, but
need only show that it went into such assetts in some

form, trnus increasing themin tirat amount. A case upon

all Tours witn this statement is found in People v, Bank

(a) Cavin v. Gleason, 105 N. Y. 254; Con, Bk. v,
Weems, 69 Tex. 489.
(b)MeLeod v, Evans, <8 N. W. 173; People v. Bank of
Rochester, 96 i, Y. 32.
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(a)

of Rochester. The defendant bank having discounted cer-
tain notes for the firm of S. H. & ¥. , a depositor with
it, and that firm, wishing to anticipate payment , gave

to the bank its checks for the amount of the notex less
rebate of interest; which checks the bank received and
charged in the firm account, and entries were made in the
bank books to the effeet that the notes were paid. The
firm at the time supposed that the bank held the notes,
but they had in fact previously sold by it. Before the
notes came due the bank failed. Held, that an order re-
quiting the receiver to my the notes out of the finds in
his hands was properly granted; that the transaction be-
twveen the bank and said firm was not in their relation

of debtor and creditor, not in that of bank and depositor
but by it a trust was created, the violation cf which
constitues a fraud by which the bank c¢ould not profit,
and to the benefit of which the receiver was not enti-
tled-

This case has been warmly approved of in many of

- f e =~ - —_— - - - - —m m = e em = = m - e e m e e e e mm e S e e

(a) People v. Bank of Rochester, 95 N. Y. 32.
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our sister states. Several ceses in Kansas involving

facts almost identic:l with those involvad in this case,
(a)

have been decided in the same way.

The decided weight of authoritv is, I think, shown
by these cases. True there arz some cases to the con-
trary, but they are now in the minority. In the case

of the Illinois Trust Bank v. The National Bank of Buffa-
(b)

lo, the cirecuit court for the N. D. of New York reached
an opposite result, holding that though the defendant

had collected a draft as agent for the plaintiff, and had
kept instead of remitting the proceeds, and in a few
days had suspended payment, the plaintiff had no priority
over other creditviﬁ. Several years later our Supreme

Court on almost the same statement of.facts held contra;

(e)
andfollowed the case of the People v. Bank «f Rochester.

—_ —— —— s e mm e e e e Tes L e L A e vm TS e e M A s et o e o e M R e R T St me e M b R S W e em me e

(a) Elliott v. Barnes, 31 Kan. 170; Peak v. Elliot]
30 Kan. 156; Harrison v. Smith, 83 Mo. 210; Stoller
v. Coatzs, 83 Mo. 514; Thompson v. T:iz Glouc~aster
Bank, 8 At . Ren. 97, Bowers v. Evans, 36 N. W. 629;
MeLeod v. Evans, 28 N. W. 173; Jones v. Kilbreth,

51 N. E. 346, PeOple v. Bank of Dansville, 39 Hun
187.

(b) Trust Bank v. Nat. Bk. of Buffalo, 15 Fed. Rep.
85¢&.

(c) Pecrle v. Banik ¢f Dansville, 39 Hun, 107;
McCcell v. Fruzer, 40 Hun 114.
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LIMITATIONS ON THE 1RUSTEE'S RIGHT

TO ENVORCE A TR GITLCR

While we wigiit »rasonably deduce, as a rule from
what we have already demonstrated, that, where money has
been used to swell the assetts or benefit the estats in
anry way, a trust may be enforced. This rule seems, at
first glance, to be the only logical deduction from the
authorities we have been examining, and it has been so
declared by a number of courts in our Vestern states.
Such seems not to be the case, aceording to the'more
¢closely reasoned cases. They holdit is not enough that
the trust money should have been used to the benefit of
the private estate. It must be shown that in some form
or another the trust fund went into the property which is
$ought to be charged, and still forms a part of it, or
the cestuil que trust has no greater right s than any oth-
‘ a
er creditoi.) The leading sase on this point, although

(b)

not the earliest, iz Cavin v. Glezson. Here a sum of

money had been placed in the hands of one White to be in-

(a) Continental Bank v. Weems, 69 Tex. 489;
Cavin v. Gleason, 105 N. Y. 254;
Philadelphia Bank v. Dowd, 2 L. R. Ann. 480.
(b) 105 . Y. 254 °
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vested by him on bond and mortgage. Instcad of so doing
he used the entire fund except $30, in paying his ierson-
al debts, and soon thereafter made an assignment, the

$30 coming into the hands of the assignee. It was held
by the court reversing the General Term, that the plein-
tif1r could c¢laim priority only to the extent of $30, the
amount traced into the hands of the assignee. Andrews,
J., in discussing the rule of law, as to tracing trust
prog rty, and its proper limitation says:— "If it app:ars
that trust property has been wrongfully converted by the
trustee, and constitutes, though in a changed form, a
part of the assetts, it would seem to be equitable and in
accordance with equitable prihéiples that the things in-
to which the trust property has been changed should, if
required, be set apart for the trust, or, if separation
is impossible, that priority of lien should be adjudged
in faver cf the trust estate for the value of the trust
property or funds or proceeds of the trust propert.,en-
tering into and constituting a part of the assets. This
rule simply asserts the right of the true owner to his

own jroperty. But it is a general rinle, as well in a

court of equity as in a court of law, that, in order to

follow trust funds and subject them to the operation of
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“he trust, they must be identified. A court of equity,
in pursuing the inquiry and administering relief, is less
hampersd by technical difficulties than a court of law;
and it ma - be sufficient to entitle a party to equitable
preference in the distribution oi a fdind in insolvency,
that it appears that the fund or ppoperty of the insol-
vent remaining for distribution inecludes the proceeds of.
the trust estate, although it may be impossible to point
out the precise thing in which the trust fund has been
invested, or the precise time when the conversion took
place. The authorities require, at least tnis distinet-
ness in the rroofl before preferenc. can be awarded."

This case has been seYerely criticized by several
courts holding the opposite theory, upon a cestui que
trust's right to a,preference in such a case. But with
due respect for the opinions of those who criticize it,

I think, it 1is based upon law and equity. At all events
it is the law of New York upon the right of a cestui que
trust to a prefcrence cover simple creditors, and will e-
ventually mark the line beyond which preferences will not

be allowed, in most jurisdictions.
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CRITICISM OF THE RULE THAT THE RIGHT TO FOLLOW TRUST
MONEY CEASES WHEN THE SAME IS MIXED WITH OTHER MONEY.
Y s S

The long line of decisions in the several state and
rederal courts, which hold that the right to follow trust
property ceases, when the means of ascertainment and i-
dentification fail, as where the subject matter is turned
into money, and iuixed and confounded in a general mass of
property of the same description, are wet based upon law
or 1recedent.

In the case of the Illinois Trust ahd Savings Bank
v. First Nat. Bank of Buffalofa) the defendant bank had
collected a draft as agent for the I)linois bank, and had
kept and niingled the proceeds with its own funds instead
of remitting the same, and in a fow days suspended pay-
ment, and upon & suit by the Illinois bank for the fund
so held, it was decided that the plaintiffhad no priori-
ty over general creditors.

Wallace, J., saying:— "The cases hold that if a
trustee huis converted a trust fund into money znd min-

gled the proceeds with his other moneys, so that they

— e e M S A e e e T o s e R e e e e m R B e e me e e e e s e a- me e A e e
_—— e — T VI U —

(a) I11. Trust and Sav. Bank v. l:t YNat. Bk. of Luf-
falo, 15 Fed. 858.
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were indistinguishable, the cestuil que trust cannot fol-
low his fund into the hands of an assignee in bankruptey,
or of an executor of such trustee, but must occupy the
position nf a general creditor of the estate." The
court then cites as authority for its statement the case
of Whitcomb v. Jacobsfa) and Story on Equity Jurispru-
dence.

Now upon an investigation of the aumthorities cited
in Story as sustaining this proposition I find three cas-
e;?)and strange to aay not one of them is =2n authority
for the proposition laid down in Story. Indeed one of
the cases 1is first class autnority for the converse prop-
osition. This case is Copeman v. Gallant, which I hers
reproduce in fulli—

"A. made a bill of sale of some leases and personal
estate to B. and C; in trust to pay A's debts; at first
B. acted in the trust but afterwards C. took the whole
into his vpossession, and acted alone, and became a bank-

rupt . Upon which A. brought a bill against C. and oth-

ers under the commission of bankruptey to account touch-

(a)Whitcomb v. Jacobs, 1 Salk. 160; Story on Eq.
Juris. Sec. 1259;
(b) Copeman v. Gallant, 1 P. ¥Vms. 319-20; Ryall v.

Roole, 1 Atk. 172; Leigh v. Macauley, 1 Younge &
Coll. 260-0.
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ing the yersonal estate of A. so assigned in trust for
the payment of his debts, as aforesaid. Therefore the
assignees under the commision sued out against C. were
ordsred to account for all t = estate of .. which the
court declared per Lord Couper, should not be liable to
the bankruptey of C. "

(Ugon the case of Whitcomb v. Jacobs and Ryall v.
Rolle%aé authority for Story's proposition Jessell, M. R,
speaking particularly of the latter case has this to say;
"It is the same as Whitcomb v. Jacobs(l Salk. 160). You
may Tollow the pgoods, but vou cannot follow the mone:.
That is no longer law." Without taking up more space,
it is sufficient to say, that a reading of Leigh v. Mac-
auley, will show it to be an authority, jif one at all,
sustaining the opposite to what Story cites it to sus-
tain.

My slight investigation leads me to the conclusion,
that text book writers, even of the conceded ability of
the great Story, are responsible for a great many ofAthe
mistakes of our courts, relying, as they apparently do,

e e e e e e e - -

(a) Whitcomb v. Jacobs, 1 Salk. 160
Ryall v. Rolle, 1 4tk. 172.

Knatchbull v. Hallett, L. R. 13 Ch. Div. 696 .

H



23‘

upon the unsipported dicta of text book writers.

In Pennsylvania'the first case involving the facts
I have bemn consideriéng is decided upon the authority of
Story's Equity Jurisprudence, Sec. 1259. Again %n)Maine

a

and Indiana I find the same state of affairs exist. All
the later cases arising in these states follow the same
rule. Thus it 1s seen how one great‘text—book writer
has led the cou?ts of a number of our most prominent
states astrayrénom the course of authority and justice.

(a) Thompson's Appeal, 22 Pa. St. 16;
Hopkin's Appeal, 8 Cen. Rep. 880;
McComas v. Long 85 Ind. 549;

Goodell v. Buck, 67 Me. 514
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