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CHAPTER I.

Y P

THE EMPLOYMENT OF A TELEGRAPH CCiPANY AS DISTINGUISHEDT FROM

THAT OF A COMMON CARRIER.

G i A — - Y S DO W Mt o —— T . T T T A e A G G W Y — — - T W G S G — . T A W W A — — . " . —

The buginess of telegreph companies is cimilar to
that of the nost office denartment in thst they corry and
deliver nessages for all peprsons indifferently for hire, they
resemele common cerriers in thet they assume tc trancemit mes-
sages for 2ll nercodns zlike, without cdiscrimineation or »nref-
erence, but differ from them in the liability they assume for
the safe and accurate delivery of mcssages,

some of the authoritiecs heve atienpisd to clacsify the
business of telegraph gomrpanics under the head of pailment,
and tc hold them to the same rules of law apnlieceble tc com-
mon carriers.

But these scem very, ridiculoue, for "there it here nc
engagenent in re noc bailment werthy of the neme, for even
1f the cender leave a written message, this writing is not

cdeliverud, but remalns merc vgstc nancr, or an office voucher,



after the commany has mede and cdelivered its own cerrect
copy", as ilr.Schcoulcr duts it. The reascn ¢f holding cormmcen
carricrs to such stringent lisbhbility as to make them reshon-
gible as insurcrs,wss t¢ nrotect the »ublic interest againet
thefts and cther mis>rision of +he carriers, and their ser-
vante, But thies reason entircly fails to apnzly in casc of
tclegreph comrmanies as there is nothing to steal in strict
sense, Besides the cperation of telegraphing is centinually
subject to dangers from accident, malice, and atmcspherie
influence of which the comnany has no control.

Johneon J., in delivering the opinion of the court in

]

the case of Breeen v, United States Tel. Co., says. " I can
not refrain from cbserving here, that the business on which
the defendant is euceged, of transmitting idecas only from one
point to another, by means of electricity operating upon an
extended and insuleted wire, and giving them exnression at the

remote coint of delivery by certain nechanical c

O

unds, or by
marks or signe imdented, which represcnt words or csingle let-
ters of the alnhabet, is so radicelly and cssenticlly differ-

ent, not only in its nature and cheracter, but in all its
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methods and arencies from the business of transocrting mer-
chandise ond meterial substance from —»lace to mlace by common
carriers, thot the —eculier and stringent rulee by which the
latter are controlled and regulatec, cen have very little

just and »nrovner annlication to the former. And all attempte
herctofore made ty courts to subject the twe kinds of business
to the came legal rules and liebilities, will, in my judeoment
sooner or latecr, have to be abgndoned 2 clumey and undiserim-
inating efforte and contrivances to assimilate things Which.
have no natural relation or affinity wheatever, and a2t best,
but loose and mere fanciful resemblance, “he beecrer cf
writien cr printed documente and messases from one to another
1f such was hie business or employment, might very wmroncrly

be celled and neld a common carrier: while it would owviously
be 1ittle short of an sbsurdity to give that cZescignation or
character tc the vcarcr of mere verbal messages 2clivered to
him by mere signs of epeeph to be communicated in like manner.
The former would heve something vhich is, or might be the
subject of property, capable of being lost, stolen, and

wrongfully aprropriated; while the latter would have nething
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in the nzture of nroperty which could be converted or destroy-
ed, or form the subject of larceny or of tgrtious caption and
anpropriation even by the Xking's encmice,.®

It is then safe to say that all docisions agree that a
telegrenh company is liable only by the reason of negligence,

willful cefoult, or bac feith in the performance of “he duty

which it uncdertakes, oput not as an insurer.



CHAPTER 1I.
— ——

DEGREE OF CARE NECESSARY IN TRANSIIISSION OF MESSAGES.

The degree of care which telegransh companies are
bound to exercise in the performance of their duties is var-
icuely stated vy different courte, tut nc doubt they all mean
that telegraenhy companies should use ¢ decree of carc pronor-
tionate to tke hazards in their business.

"The cegree of care", says Foster,d. in Fowler v, W.T.
Tel., Co., "which thesc companies are bound tc usc, is to be
mcasured with reference to the Xind of busincss in which they
are éngaged, As compared with meny other Xinds of businceg,
the cere required of them might be called 'great care'.
While meaning really the ceme, it is veriously stated by dif-
ferent courts in the decisione to which we have referred:
'due and reasonable care'; 'ordinery cocpre and vigilance!;
'reaconable and proper care'; ‘'a reasoncble degree of care

and diligence!; t'cere and diljgence adequetc to the pusiness

which they underteke'; 'with gkill, with care, and with



attention; a high de~ree of resconsibility!. These are but
the varied forme of exprescing the requirement of whet is
known in law as ordinary carc, as anplied tc an employment of
this neture, am employment which ic not that of an ordinary
bailee. The mublic ac & general rule have no choice in the
selection ¢f the company. They have none in the selection
of its servante or agents. They have no zontrol over the
agenciec or instrumentalitiecs used in conducting the business
of the ccmrany. The ~ublic must tcke the c~cnceies which the
company furnishes, and they hove no supervision over its man-
agement or methods of perforuing the service which it holds
iteelf out as willing and reccy to neorform. And while we do
not hold that these companieg are common carriers, and sub-
Ject to the same scvere rule of responsivility, we think that
those who engage in the business of thus serving the public
by transmitting mescsapges ghould be held to 2 high degree of
diligence, skill and care, and should be pesponsible for any
negligence or unfaithfulness in the performance of their
dutiecs.” This ie supnorted wy Birncy v. New York & Wach.

Tel, Co., 18 Md., 341,
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Ecre the court holcd a telegranh company +0 2 high degree
of care, diligence and =£kill,. 3But this does not mean to im-
pose a liability upon the comrzany for want of knowledge or
ckill, which are not reessgonably sttaineble in the art, nor

for errors, or imperfectione arising from causes which are

5

D

3

beyond ites nower tc control. Thus what mey e czlled a
'reasoncblc degree cf care! in the business of telegranhy,
which requires a most delicate oneration, would amcunt to a

'high degree of care! in other busincss.
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CHAPTER III.
———

STIPULATIONS AND REGULATIONS LIMITING THEIR LIARBILITY.

- — —— . —— — . —— v ——— — — " — T - — — S S - VI —— — S— — — — —— D ——— — A W —— . . "

As the operation of telcecgranhy is zubjecct to elec-
trical and atmospheric disturvences, and other kKindrcd ceuses
courts and legislatures have been very liberal and zllow tel-
egraph companies to stipulate and regulatec their liability in
many instances.

In the case of U.5,Tel.Co. v, Gildersleve, the judge
says" in the view of the court, i1t would be manifestly un-
reasonaple to hold these telegraph ccmpanies liable for every
mistake c¢f accicental delay that may occur in the opwration
of their lines. From the very nature of the service, while
due diligzence and zood faith may be required at the hands of
the compeny and its azents, accidents and delays, and mis-
carrlages may occur, that the greatcst amcunt of care can not
avoid. Hence in England, and in meny American 3tates, »ro-
vicion hes veen made by Statutes cuthorizing theze companies

tc prescrive rules and regulations wherehy they mey be pro-
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tected ageinest extraordinery licbility.™”

But these stipulationc and regulations in order 1o be
valid, st be reasonzvle. They cannpt establish any regu-
lations which will relieve the companies from liability for
the gross negligence, willful misconduct, frsud or bad faith
of themseclves or those of their servants.

A comarehensive statement of this cdoctrine is stated by
Kent,J. as follows.:-

1. such companies offering to nerform services for

the public, at fixed rates, exercise a guasi-nuplic cmployment

2. Telegrapih company may enforce and adopt rcasonavle
rules and regulations, for the convenience, prompt and satis-
factory »erformance of the act or dty undertaken.

3. This right in a company is no¥ absolute or unlimited
but such rules are subject to the test of reasonsvleness, in
view of the rightful cleims of public nolicy and w»rivate
rights, and the enforcement of the oblization of zood faith
and honest effort to nerform.

4, The test must be applied by the ccurt, whenever the

quecstion arises on the validity of any such regulation accord-
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ing tc the rule alrcady stated,

Bt A rule or stivulation which covers all poscible de-
linguency, mistakes, delays, or neglect in transmitting or
delivering, or not deliverinsg a ncssage, from whatever cause
arising is not a reasonevle rcgulation within these rules.

6. Such rule is nct saved from these objections oy the
condition of liability tc rernay, if required by the sender
the trifle paid to then, It ies a mere evacsion of the legel
liebility, and is never the mcasure of damages for non-perfor-
mance of a contract of this kind.

Regarding the transmiscion of telegraph messages, the

authoritics generally agrce that

0}

uch regulations, as requir-
ing mescages tc be repeated on half the usual charge 40

uerd against mistzkes, ie reasoneble, ang a2 telegraph com-
veny 1s not liable in the zbsence of bad faith and greoss neg-
1igence.

Massachusetts, end in reccnt cases, New York gc so far
ags to exonerate the company from the liability beyond amount

pcid for trancmission even where damages were caused by delay

or ncen-delivery of messages where the ccndition in the dlank
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on whieh messege is writien contains a provizion that the
corpany should not be liable for mistakes delays or the non-
delivery of any unrepeatcd mescage, peyond the amount recceived
for scnding the same.,

But there cre ceses which holcd that wherc the repeating
of the mcesage would not have prcecvented the damages complaincd
of, the company is liable; that such & stipulation will not
be allowed to operate so as to exonerate a negligent delay in
delivering, or non-dclivery. This seeme toc proceed on &
principlc more reasons¥le and Jjust, as the object of reneat-
ing th message is to gorrect errors, and not to avoid delays
in delivering it.

Thic wlew is expresced vy Justicc Breese of the Sunrcme
Court of Illinocis in the following words.- * If it bec a con-
tract, the sendor entering intc it was under a gnecies of
moral duaress. His nececssities compelled him to resort 1o
the telegraph as thc only means thrcugh which hc could speed-
11y trencact the business in hand, and was comselled to sub-
mit tc such conditions as the ccmpany in their corvnorate

greed might impose, and sign such a japer as the company
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might vresent. 'Prudential rules and resulations! such ae
the company is authorized by statute to establich, connct be
understood to emhrace such regulations as chell Zerrive a
party of the use of their instrumentelity, save by coming un-
der most ocnerous and unjust ccnditions. But it is seid, a
snecial agreement might heve becen made for insurance in
writing. To do this, the amount of risk must ve specified
on the contract, and »aid at the time of sending the message;
and so there is bat one person in the world, a superintendant,
authorized to make a contract of insurance, he must be humted
up and the terme negotiated-- 2ll which requircs time-- and =
favorable opnortunity to the sender be irretrievably lost.
At Chicago, or other large cities, where a superintendant is
guprosed to be, thote might not ve much loss, ovut we are de-
claring the law for the whole State, anc it is well known
that at subordinate , though important stations, on telezraph
lines, superintendents are nct tc ve found, the provision is
to such perfectly vealueless., As a »arty, repescting o message
ahd paying fifty per-ccnt additional therefore, cannot recocver

of the cocmmany to the extent af his loss, we arc freec to say
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such a c¢ ntract, forced, as we have shown it iz, upon the
sender, is in our opinion, unjust, unscionable, without con-
sideration and utterly void. "

The very uncdertaking cf 2 tclegraph compeny whenever 1t
reccives & message for transmiscion, nececscsarily implies an
engagement on ite part to exercise care and diligence in
transmitting as well as in delivering it, and negatively
not to be guilty of negligence in dcing so. Therefore it
ie absurd , unjust, and against the public policy tc allow
it to enzege to exercise diligence in thé underteking , and
to accept nay for it, the sender of the messe e thus execu-
ting the contract c¢n his part, and then to allow it to stip-
ulate that it shall not be liable if it do not exercise dil-

igence.
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CHAPTER IV,
————

FAILURES AND UELAYS IN DELIVERING MESSAGES .

The telegrarh company nmust make reacsongble effort
to find the =ercson tc whom the message is addressed , and to
deliver the same within & reasoneble time, and in failing to
do so render 1iiself liable for such damagecs as ic the direct
and necessary result of such failure.

As regarde to the transmiscion of messages it is gener-
ally »rovided by the statutes f <iffecrent states, that mes-
sages shall be forwarded in the order of time, with reference
to other messages , in which they were delivered to the tele-
graph company. Doubtlece this would be a proper requircment
even in the absence of statutory provisions, as any prefer-
ence ls agzainst public policy zlthough therc may be cacses

wherce the comzany is justified in forwarcding urgent messzarec

At eny rate a nromnt delivery is the essence of the con-

tract and a failure in that resnect will authcrize the recov-
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ery of &t least the compen-csetion peid.

Vhat is an unreasonable delay in & delivery of a mesceage
to entitle plaintiff to reccver demages depcnds upon the cir-
cunstances of cach case; and the quection is one for the
jury to determine , except where it admits no doubt as to its
unreasonableness, when it is for the court to determine,

The broad general rule as laid cdown in Hadley v, Boxen-
dale as explained vy the case of griffin v. Clover, "that the
injured by a breach of coatract 1s entitled to recover all
his demagc including gaine sreventec as well a2e losses sus-
tainced provided they are cerizin and such ce nmight naturally
be exnected to follow the brecach ", is anplicable to the case
of telegraph companies,

In Lecnerd v, N,Y.&c.Tel, Co,, Judge Earl, says.- " The
cardinal rule, undoubtedly is theot the cne party shall reccuer
all the cdemages which nhave been cccassioned by the breach of
contract by the other »narty. But the rule is modificd in
its anplication by two others,. The demages must flow direct-
ly and neturally from the breach of contract , and they must

be certain , both in their nature ancd in resncet to the ceauce
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from which they proceec. Under thies leatter rule, speculative
contingent, and remote damagee, which cannot be directly
traced to the breach complained of, are excluded.

Under the former rule, such demenes are only allowed as
nay fairly supnosed tc have entered into the contemplation
of parties when they made the contract, ae might naturally
be expected to follow ite violation. It is nct required that
the narties must heave contemplated the actual damages which

are tc be allowed. But the denages rust be such as the par-

ties may fairly be sun»oscc +c¢ have contermplated when they

made the contiract.

Parties cntering into contracts usually contemplate that
they will ve performecd, and not they will be vioclated. They
very rarely actually contemplate ang damages wnich would flow
from any breach, and very frequently have not sufficient in-
formation to know what sucnh dameges would be, As both par-
ties are usually equally bound tc¢ know and pc informed of the
faects nertaining to the execution or breach of a contract
which they have entered intc, I *hink a mcre precise state-

ment of {this rule 1is, thaet 2 party is liazvle for 2all the
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direct damages which both narties to the centract would have
contemplated as flowine fro@ its brecach, if, at the time they
entered intc it, they had bestow:d proper atiention upon the
subjcet, and had peen fully informed of the factes.®

It can pe said without any hescitation that tle rule
just stated is recognized by a large mejority voth in Englend
and the Unitcd statecs if not universally.

A well known statement that where an accident hapnens,
which in the crdinary coursc of thinge and according to com-
mon exnericnce, would net heppen if reacsonavle or ordinary
cere were exercised to nrevent it by the wnerson whose duty it
ie to prevent it, the haprening of the gecident is §f itself
evidence of negligence, sufficient , in zi zetion for the
resulting demages againet the nerscn zuilty of the default,
to warrant a jury in giving a verdict for the nlaintiff is
also governed by the rule asbove stated.

Therefore, unless, »laintiff at the time of delivering a
message to the company for trensmission, cormrmnicates its im-
portance or urgency soecially or that this is shown op its

face, cennct recover for loss arising from gpecial circum-
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stcneces not so communiceated.

Thus where 2 telograph compa .y neglected to celiver a
nmecesa~e to a live-stoek shinmer as to the state of the markeg
at 2 certain point, in consequencc of which neglect the ship-
ner scnde his steck to the next nocrcst merkot, at which he

reccives ten cents or onc-hundred kess than the market price

for the same stock ranged at the first point on the seme cday,
it was held;- that the shinner is entitled to recover from
the telegranh company the difference bectween the market price
of the two points, with thc difference in freight cdded.

And also where onée has co0ld cattle for future delivery
at the option c¢f the nurchescr, and te latter sends a dis-
pateh notifying him that he will take the ceattle in the morn-
ing of the next day, in pursuance of a custom among gtock
dealers to teke and weigh cattle at early dey-l1ight, which
diswatch the telegraph company fails to celiver promptly,
wherevy the weighing of the catile is delayed amd their
welght decrcesed, it is sald that the seller may recover for
the loss of weight so resulting from the company's negligence.

Agalin in & case where one delivered a message for trans
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mission to a telegreph commany directed to his attorney at a
certain city as follows.-~ "Hold my casc till Tuecsday or
Thursday. Please renly,." The »laintiff at the time informed
the servant of the company , heving charge of the reccipt of
messages that the message related to 2 cause in the ceaid city,
which was expected to be called, and that it was of great
importance that he should get a reply the cxt cay, in order
that he might know when to 20 to the gaid place. The messale
never was scnt at all. The plaintiff having received no
reply sunposing that an adjournment of the case could not be
procured, went to the said place with his counsel to atiend
the trial, and found that the case had been adjourned. Con-
sequently the plaintiff weaes obliged to go there again with
his counsel 2t the adjourned cay. It was held that the com-
pany was liable to the expcnsc of the first journey for both
the plaintiff and his counsel,, and zlso for the counsel fee
which the »laintiff was obligcd to pay for going there the
next time.

The abcve cases are a few of the instances where it was

held, according to the rule already 1liid dovm, that damages
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are proximate and were within the ccntomclation of the nariics
On the other hand following cases cre instances wnere

the courts held that damages are too remote and contingent

and therefore not within the contcemplation of the —ertics

o

Where in consequence of the delay of a tclegraph company
in delivering a disnatch o varge did not reach a lot of
staves in time to prevent their veing lost, by a flood;, where

owing to the failure to dnliver a2 ncssege ordcering a saw,

[w)

mill did lie idle, put the message did not show for whom the
article was intended, and the company did not know that the
mill was 1lying idle on that account. So wherc the loss of a
note which »laintiff claime his father would have given Rim,
had he been avle to see him before his death, was held a2 con-
sequence too remote and contingent to sustain a claim for
damages, And also where there was delay in delivering a
telegram anncuncing the death of a person, without giving the
company notice of his relationghip to the person addressed,
in ccnscquence of which the w»erson, a brother of the deceased
failed to attend the funeral, it was held that the company is
not resm»onsivle as it was not within the contemplation of the

narties.
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CHAPTER V,
Y T

INJUIY T0 7 FLrLING,

Ever since the goRelle case held a telegraph com-
pany is liable for mental cnguish ceused by delay or non-
delivery of messages 1f such damagec ore proximate conscquence
of the compeny's ncgligence, the urgency or importance of
the rcesage veing cxnlained, or understcod by the company,
the courts of Texas have foliowed it, although once over-
ruled by the ceze of Gulf &c.R.Co. v. Levy,, And it seems
that the question 1s now well settled in ithat State, for the

Judge in delivering the opinion of the court in Potts v. W.U.

X
Tel. Co., whiech is pxobabi§9555 lategt case in that State,
says.—- "It is no longer open question that a recovery can be

had for mental suffering cauced by negligent failurce of a
telegranh company to deliver 2 meessage.
This has also cometincs been followed by courts of Ken-

tucxy, North Carolina, Dakota, Missiseippi, Illincis, Alabama

and other States.
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The view taXken by thosc courte nmey e illustrated by
quoting one or two opninions.

The Court of Avrecle of Xentucky in Rolding a telegreph
company liable for mental anguicsh says:- * Many of the text-
writers say thet a »nerson cannot recover demeses for mental
anguish alone, and thet he can recover such demages only
where he 1s entitled tc recover some demages upon some other
ground, It will generally uve found however, that they are
spcaking of cases of »nersonal injury. If a2 telegraph com-
pany undertakxes tc¢ sond o meeseage, and foils to use ordinary
diligence in doing sc¢, 1t is certeinly liable for some damage.
It has violated its contract; and whenever a party does so
he is liebple at least to some extent, Bvery infreaction of a
legal right causes injury, in contemplation of law. The
narty being entitled in such & case tc recover something, why
should not an injury tc the feelings which iz often more in-
jurious than a physical one, cnter into the estimate ? Why,
being entitled to some demages by reason of the other party's
wrongful act, should not the complaining nparty recover =z2ll

the damages arising from it? It scems tc us that no sound
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rcason can bc given tc the contrery. The vpusiness of tele-
~raphing, while yct in its infancy, ies d-recady of woncerful
extent and importance to the publie,, It is growing, and
the end cannct yet be scem. A tclegroph company is a quasi
public agent, and as such it should exercise the extraordi-
nary »nrivileges acccerded to it, with diligonec to the nublic,
If inmatters of mere trade, it negligently fails tc do its
dguty, it is responsivle for all the natural and proximate
damage. Is it tc ve said or held, that as to ratters of
greater interest of a person, it shall nct be, wecause fceel-
ings or affections only are involved?

If it negligently fails 10 deliver a messege whiceh closes
a trade for $100, or even less, it is resrponcivple for the
damage. It is said, however, that if it is suilty of like
fault as to a messeze 10 the husvgnd that the wife is dying,
or the father that his son is dead, and will be buried at
a certain time, there is no responsivility save that which iz
normal. such a rule at first blush, merits disepproval.
It woulcd sanction the company in wrong-doing. it would

hold it rcsmonsiple in matters of the lcozst impcrtance, and



suffer it to violate its contracts with impunity as to the
greater, It seemes tc us that voth reason and nuvlie policy
require that it shculd answer for 2ll injury resulting from
its negligence, whether it be to the feelings or the purse,
subject ocnly tc the rule that it must be the direct and prox-
imate consequernce of the act, The injury to the feelings
shoulcd be regarded as a part of the actuzl famages, and the
jury e allowed tc consider it. I7 it pe seid that it does
not »ncrmit of accurate pecuniary measurement, cqually so meay
it be said of any ccece wherc mntal anguish enters the csti-
mate of injury for a wrong, and it furhishes no sufficient
reason why an injured rnerty should not ve allowed to look

to the wrong-doer for reparation.

If injury tc the feelinge ve an element to the sctusal
demage in slandcr, libel, and breach of promise ceses, it
secms to us 1t should equelly be so considere d in cases of
this character., If nct, then most gricvous wrongs may often
e inflicted with impunity; 1egal insult, added to outrage
by the perty , by offering one cent, or the cost of the tele-

gram, as compensation to the injured party. Whether the
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injury be to the feelings, or pecuniary, the act of the vio-
letion of 2 right secured by contract has crused it .

The gource is the seme, and the violat:.r should answer
for all the proximate damages."

These courte reeson that it ies cgoinst ghe public pol-

«

T,

icy not to hold the telegraph compeny 1icble for dameges to
mental sufferings , ond claim thet mental enguish constitutés
an element of actual damases, and &« verdiet for demeges is
justifiable when nothing avpcars tc show that the jury acted
under passion or prejudice. But, some of the re®nt cases
disagree on the ground of difficulty in ascertaining the cam-
ages of thés nature, andit is not within the province of
courts in the absence of statutes so tc do, though they agree
as tc the reasoning of nublic »nclicy.

Thus in Grahem v. W,U.Tc¢l. Co., Distirict Judge Williams¢
says.— "Counsel nas read from the Carolina rencrt and I think
that is the strongest the case can be put; and that is very
much in consonance with the sentiment which must arise, to a
large extent, in tihe breast of all men; but, when you come

tc anelyzc it, I think the best ycu can say is that this
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sentiment hecs carried cwey the vetter judgment of the court.
There 1ls nothing to maintain it, and it is not as a principw
of law sound in any respect....... The tcrm "cetual damages”
has a signi€icance and meaning of iteg om , znd any attempt
to reason a claim of this Xind into actual dameges certainly
must fail ete.v,

In the case of the Internationzl Ccean Tel., Co. V.
Saunders, Taylor,d. in maintzaining that cdemages ceannct be re-
covered for mental anguicsh unless coupled with or acccmpenied
by substantive injury to the persom , or estate, says.- *In
the case under considerationy tle pleintiff's suit, though
sounding in tort, is for comwcensation only for the brcach by
the defendant telegraph corpany of its contract »nromntly to
deliver a telegrom summoning him t¢ the death-bed of hic wife.
His only injury resulting directly from such treach of con-
tract was mental cuffcering and disappointment in not peing

able to attend upon hies wife in her last moments, and to

be precent =t her funeral. The resultent injury is one that

soars, sc exclusively within the realmg of snirit land that is

beyond the reach of the courts to deal with, or to compunsate
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by eny of the known standards of value. It prescnts a clase
of cases wjere legislative action fixing some standard of
recovery would be highly eppropriate, but, voldd until the
action is teken, we do not fecl thet the ciurts are authorized
to so widely diverpe from the circumscribed limits of judic-
ial action as to undertake to mete out comrensation in money
for the s»iritual intangible.®

Agelin Justice Ceenczr in the case of Telegraph Co. V.
Rogers, upoholding the long established rule of law upon this
subject, says.- " Wc are not disnosed to dernart from what we
consider the old and settled prineciple of law, nor to follow
the few courts in which the new rule has been announced. The
difficulty of epplying any measure of dameges for bodily in-
jury is universally recognized and commented on by the courts.
But in that class cf cases demands for simuleted and imegin-
ery injuries are far lecss 1ikely 10 be made than will be
those in suite for mentsl »ei. alone. No one tut the plain-
tiff can kKnow whether he really suffers any nental distur-
bance, and its extent and severity must de

cend upon nis own

a

mental pcculiaity. In the nature of thinge, money cah neither



valliste nor compencsate the injury he has sustained. Mental
pain and anxiety the law cannot value, and does not pretend

to redress, when the unlawful act complained of czuses that

alone."

Another difficulty in determining measure of demages in
cases of mental anguish, 1s, ze pointed out in Judge Lurton's
dissenting opinion in wedworth v. Tgl. Co., that the grief
natural to the death of a loved rclative itself ought to be
separaﬁed from the cdéed grief and anguigh resulting from
delayed information cf such mortal illness or death.

In New York, the tcendency is to follow the liatter view
astwas ceclded in the case of Lehman v. Brookly City R.R.Co.,
wherc a woman was standing in the door of her husbend!s house
(iR = state of pregnancy) took fright &n account of a ru-away
horse of the defendant company, and suffered mental anguish.

Though in Mitchell v. Rochester Ry.Co., where s woman
was 2bout to step abcard of a sireet car, another @ r of the
defencdant came frcm the other direction in such an encrmous

speed that the driver could not check or stop it until it

nearly run cver the plaintiff, consequently she bpeceme il1i,
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procucing a miscaerricge, znd mohtal enguish , 1t was held
the defendant company was 1iub1u,'this was a cese where the
mentel cnguish weaes accomponied oy physical injury.

From the gbove discusesions, it nay fairly be ccncluded
that the authoritics generally agree ac to the proposition
that the demages mey ve given as exempnlary csmoges where
therc is ralice, fraud, opprescsion, or negligenee sO gross
asg to.evince ¢ disregard of social duty and, therefore,
tantamount tc malice; Dut they disagree as to whether in the
absence of some substantial injury seccompanying the mental
sﬁfferings , the demeles can be given as compensatory damages
or not. And I may say that the view teken in opposition to
the Texas declsions, goes a step further,and is sounder one,
from the syandpcint of law. Though the law o»noses to the
multirlication of litigation, which result is d ready shown
in Texas, since the new rule has been anncunced, yet from the
standpeoint of public policy and justice, the telecgraph com-
panies ought to e held tc the highest degree of care in such
a case; and I do not doubt that the day will not be far dis-
tent when some appropriate measure will be taken by the leg-

islatures.
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