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The earliest remedies of creditors in a
crude legal system were always against vhe person
and not the property of the debtor. At Rome in cers
tain cases, tvhe debtor mipht be taken and sold inLo,
slavery if he could not muke the necessary arrange-
ments with his creditors for his relsase.

Finally, the remedies against the person were
taken away and a complete system for annulling fraud-
ulent vransfers and securing the debtor's estate
for credivors was provided by vhe Digest of Justin-
ian.

The Law of Bngland in carly vimes, by allowing
imprisonment for debt in all cases, at the option of
the creditor, effectually operated as a threat against
the debvor's person to prevent fraudulent vransfers;
but its operabion was neutralized vo some exventv &av
an early stage of legal developmenu by vhe provection
against the arrest of debuvors in Sanctuaries.

Hence arose a spasmodic and premature crop of
fraudulent conveyances in Kngland: This occasioned
vhe passage of the stavute l3vh. of KElizabeth and -
others.

By the recent abolishment of imprisonment
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for debu, vhe law no longer prevenus frauudulens
conveyances; thay have sprung up around us in
frightful numbers boyond all previous experience.

Modern law , accordingly, has presenved vo 1U
what uhe early law never had, vhe pressing problem
of how to neuuvralize the fraudulent transfers which
it has ceased to prevenvu.

New York has been highlf conservative in her
policy in this matver and one of vhe slowest to muke
advances toward the invalidation of conveyances to
defraud creditors. The Stavuve of 13th. Blizabeuh
is the foundation of all the modern law of fraudulent
conveyances, sand New York and vhe other various
states have passed statuves which are subsvantially
the same as tvhe English svatute.

The provisionsof the New York svatute are uvo
be found in the 8vh ed. Rev. Stat. p. 2602, and are
substantially as follows—--

sec. l.--Every conveyance or assighment in wriuving
or otherwise of any estate or interest in lands,
goods, or things in &ction.......made with invent

to hinder, delay or defraud creditors or other



persons of their lawful suits, damages, forfeivures,
debus or demands........2s againso the persons 8o

hindered, delayed or defrauded, shall be void.

)
sec. 4.-- The question of fraudulent inuvenvy
shall be deemed a question of facu and nov of law, nor
shall &ny conveyance or charge be adjudged fraudulent
as against creditors or purchasers solsly on uvhe
ground vthat it was not on a valuable consideration.
sec. 9.--- These provisions shall notv be con-
svrued in any manner to zifceuv or impair the vivle
of a purchaser for a valuable consideration, unless
it shall &ppear that such purchaser had previous
novice of the fraudulent intenv of his immediate
granvor, or of the fraud rendering void the titvle
of suech granvor.
The principle upon which this legislatvion
is founded and voward which all the courts are work-
ing is that uvhe entire propervy of which the debtor
is the real or beneficial owner constiiuves a fund
which is primarily applicable vo vhe fullest exvenu

of iuvs entire value vo the paymenu of ius owner's
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debts; and thas value will not-be. dllowed vo be
withdrawn . from such primary application, if any legal
or.equituble ground cun be found on which vo preveny
such withdrawal .. :

The idea in setving aside s transfer as
fraudulent is wo so plaee vhe property that vhe
credivors will in no way be damaged by .uhe transfe;:
it is not tvhav the credivors should gain by such
fraudulent transfer, or on the other hand vhat vhe
fraudulent granuvee should be punished: 1In other
‘words, vhe positvion of the-credingrs in reguard Lo
.the debtor's propervy should be just as though there

never had been a .tvransfer.

As a resulu of sec. b of vhe statuve and

various decisions, we see vhat in vhe case of a

o

voluntary conveyance it is nou necessary uve prove
fraudulent intent on vhe part of uhe granﬁee, buv
only vo show inuvent vo defraud or circumsiances

which in law amount vo such intenvion on vhe paru
‘ot vhe granvar alone: this 18 because the granvee is

not a purchaser for value. 1In cases of conveyances



for value, it must be shown vhat the grantec
barticipated in vhe invent of vhe grantor vo hinder,
delay or defraud the creditdrs, and ucved in furtheranee
of such intvent. The vendency of vhe courvs or uhis
state is to regard vhe debvor's property &8 a orust
tund for vhe benefit of his credivors and any
avtempt to depleve vhis fund will be rendered inef-
fectual as far as possible witvhout inverfering with
the rights of vhird persons nov parvies vo vhe fraud.
Who may impeach the transfer?
The svatute was designed solely to protect
the rights of creditors, and consequenutly it renders
a fraudulent transfer void only as against them,
and makes no prdvision whatever in regard to ius
effect between the parties. A conspiracy vo defraud
creditors is an offence apainstu good morals, common
honesty and sound public policy,; 8o theretore, iv is
a proper case for the application of the maxim "In

-~

pari delicto melior est conditio defendentid”.

-~

Tha principle vhav such a conir &Cu binds the

parvies vo iv is & principle which commends itvself



no less to the moralist than to the Juristu, for no
dictate of duvy calls on the judge to exvricute vhe
rogue from his own toils. On any ouner principle,

a knave might gain but could nouv lose by a dishonest
expedient, and inducememts would be fuimished to
unfair dealing if vhe courts were to repair the
accidents of an unsuccessful wrick.

A fraudulent vransfer is good as against the
granvor, his heirs, executors, adminisuvrators,
parties claiming under him and his vendees sand gran-
tees. In facu, vhe vivle of a fraudulenv grantee *
isaﬁiu only as againstu vhe dsbuvor, buv iv is also
good against all parvies excepv credivors and vheir
represenvatives. It is voidable only atv the suit
of credivors and if no credivor interposes and
complains, the vransfer is as binding and effectual
to pass the viuvle as if made wivh vhe best of invenus
and for the most innocenu and commendable purposes.

Rut not only mus® a person bs a credivor in order
to put in controversy the bona fides of a sale of
gnods, but vhe character in which the atvacking party
prosecutes the action and claims to overthrow uthe
sale or conveyance must be settled and puv at rest

by a judgment of decree of u compebent couru.



The same principles of policy which require
vhat a fraudulent urunsfer shall be held valid as
belween the parvies also demand vhat no aid or relief
shall be granved for vhe enforcement of any agreement
arising out of a fraudulent transaction. The sup-
pression of fraud is far more likel, in general uvo
be accomplished by leaving vhe parties witvhout remedy
against sach other.

In discussing the quesvion as to whatv
amounts the fraududent grantee is entitled to upon
a conveyance being set aside as fraudulenut, we shall,
for vhe sake of convenience,consider vhe subject,
dividing it into the following classes, which alvhough
we have nowhere seen the division so made, yeu we
vhink will be consistent with all of the decisions
upon the subject. We will consider

1st.- Where the fraudulent granuee is asking
for the active inverference of some courv for his
protection, or for his reimbursement for improvemenus,
or for moneys paid in pursuance of tvhe fraudulent
arrangement, or to discharge incumbrances,  and

9d.—- Where tvhe fraudulent grantee 1s upon
tha defensive in an acvion agdainst him by vhe

creditors of vhe granvor for the rents, profiuvs euc.



This class will be properly subdivided hereafter.

As 10 the first class of cases, the rule of
law is well established by vhe courts vhatv a grantee
of real or personal estute, when it id shown thuu
the purchase was made with intent vo defraud, or
hinder and delay the creditors of vhe grantor, has
no equivy as against such creditors to be protecued
for the amountv he acvually paid on such purchase.

The theory upon which the couruvs base vheir deci-
sions in this class of caseé@s the aplicavion of ﬂ
that fundamental maxim in equiuvy thatv “He who comes
into equity must come wivh clean hands", or as som-
times stated "He that has commited iniquivy shall
not have equity".

The law will not allow the vransfer to sivand as
security for vhe amount paid vo the granvorf{a):

or for sums subsequently paid vo credivors(b):
c0==00=0=0=0=0=0=0=0=0=0=0=0m0=0=0=0=0~0=0=0=0~0~0~

-~

(a) Sands v Codwise 4 John. 536.

Allen v Barry 50 Mo. 90.

Fullerton v Viall 42How. Pr.294.

Davis v Leopold 87 N.Y. 620.

(b} Wood v Hunt 338 Barb. 302.

Union Nat'i B'nk. v Warner 12 Hun 308.




Even vhokh he thefby pays off u morugage (a):

The reason and justice of vhis rule is well staved
in Ferguson vHillman(b) "Tf vhe fraudulent granvee
could be protecved for the amount acvually paid by
him at the time of uvhe fraudulent vransfer, then
a persen could make a sale of his property wivh intvent
to avoid vhe paymentv of hid debus, take the money
and leave vhe country and uvhe purchaser have knowledge
that he invended vo do so and yeu be provecved for
money 80 paid, A rule which would lead vo such
results cannot be voleraved by vhe courts'.

Chancellor Kent in an early case very %ell stated
the rule "A fraudulénb conveyance is no conveyance
as againsbithe intersst vo he defrauded: this is vhe
plain language and inuvelligent sense of vhe common
law: iv is impossible that the deeds can be permituved
to svand as securiuvy if vhey are to be adjudged

void ab inivio: if vhey have no legal existence,

0=0=0=0~0~0=0=0=0=0-0=0=0=0=0=0-0-0=C=0~0=0~0=0~

(a) R.R. Co.v Soutver 13 Wall. 5l..

Thompson v Bickford 19 Minn. 17.

(b) Ferguson v Hiliman 5b Wis. 190,
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it would be inconsistent and aubsurd vo rgcognize them
for any lawful purpose: There is no instance to be
mev with of any reimbursementv or indemnity afforded
b/ & courv of chancery ©o a particeps criminis in a
case of acvual fraud." ‘

Fullerton v Viall ;2 How. Pr. 294, was a case of
this kind. The def't. had taken aconveyance of realty
upon which there was a mortgage of $800, agreeing vo
pay in addition $1000, $500 being & debt due from
the grantor to vhe grantee and $500 was paid in
cash. In an action vo s8etv aside the conveyance,
the recovery was not limited to tvhe amounu received
by vhe fraudulentv granteec on the sale, but his
liability was held vo extend vo vhe value of uvhe
property received by him und which he had put beyond
the reach of the creditors of his fraudulent grantoe,
subject only vo prior valid incumbrances. He was
neither allowed credit for hia own debuv of $500
which constivuved a part of the consideravion he gave

for vhe same, nor for the $500 he paid to his grantor

in cash.



ll.

At first vhoughu, this rule might seem

to work harshness and injustice vo Uhe granuee, but
if vhe rule were ovherwise, it would foster such
transactions and encourage parties to enter into
them. A fraudulent grantee would have everyuvhing

to gain and nothing to lose; because if the vran-
saction was impeached, he would be in no worse aﬁ
position than he was before, while if its validiuy
was unguestioned he would be in « much bettver positvion
vhan otherwise. I1f the grantee in such & case
suffers hardship, iv is buv justly, foﬂplthough vhe
refusal of the law to allow such grantee credit for
moneys paid is nouv based on the right of & courv of
equity to punish the party for his wrongdoing,
nevertheless if vhe paruvy does by uvhe decision of the
courtv suffer punishmenv, it 1s but justu, and 1v is
not the province of the courtv vo inverfere.

In every such case, the party bargaining wivh the
debtor with such an intent does it auv the peril of
having that which he receives vaken away from him by
the creditors of vhe debtor whom he is attempuing
to defraud, withouv having any remedy to rscover

what he parts with in carrying ouuv the bargain. The
laﬁwi&l leave him in vhe snare of his OWD 4 ;o0
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In R. R. Co. v Soutuver, 18 Wall. 617, a railroad
belonging vo an incorporated company and then under
2 18v and 2d. morvgage was sold on execution and
bought in by certain bond holders whom the 2d or
Junior mortgage was given td secure.These purchasers
organized themselves inuvo a new corporavion and worked
the road vhemselves. After a cervain vime , the
mortgagess under the first or senior morigauge pressed
their debt vo a degrec of foreclosurs; and then to
prevent & sale of vhe road, vhe new corporation
paid the mortgage debt. Subsequently vo vhis, and on
& credivors bill, vhe sale made to <uvhe credivors
under the 2d. moruvgage was set aside as fraudulent
and vold as against other credivors of uvhe original
corporabion. Held in an opinion by J. Bradley, with
three Judges dissenting, vhav no bill in equivuy
would lie for a recovery of uvhe amounu so paid in
satisfying such lst. mortgage. By satisfying the
creditors, they could have kept uhe propervy and their
title would have been good as against the whole
world. "The paymenu was not made under a mistake

of fact, for if iv was made under any misvake at all
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iv was clearly a mistake of law: They mistook the
legal effect of transacuions of which they were
chargeable wivh notice: vhey had full and actual
novice of all vhe trunsacvions and all the evidence
on which the decree was ulvimavely founded.

This principle is exvended vo vhe case of assign-
ments, and in a case where an assignment wa§§et aside
as fraudulenu(a), tvhe assignee being & party vo
vhe fraud, the assignee was nov aliowed upon accoun-
ving for any disbursements made by him, and was charged
with the costs and expenses of accounting. In uvhat
cagse, the assignee had paid over $4000 o a credivor
in pursuance of a preference in vhe assignment for
that amounuv: vhe éssignm@nt, being void ab inivio,
could afford no protection whatvever vo vhe assignee
who under color of its auvhority interfered wivh vhe -
property and assets of the assignor: It was the
same for all legal purposes as if it had never been
execuved.

Now, since vhe fraudulenu granvee in poss-

ession of the propervy cannotv be protected for the

Bl 27 Y S K 227
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money or other consideration he may have given fo, the
transfer as against the creditors of such debuvor,
iv would seem 1o follow as & necessary conseqyence
that such grantee cannot be provected in vhe possess-
ion of vhe proceeds of such property received by
him on a sale tvhereof. The property in the hands
of a fraudulent purchaser is held by him in vrusu for
the credivors of his fraudulent vendor, and so when
the property is converted into money, the money 18
impressed with the same vrusu. The original con-
veyance being vo;d us vo creditors, no vivle us wo
them ever passed to.the grantee; and if he sells 1v
and receives the money, he must hold vhe money for
the benefit of vhe credivors. In equity, such money
in vhe hands of vhe fraudulent grantee is held for
the benefit of credivors.

Coming to the nexuv class of cases, we find
a disvinetly differentv class. Insvead of asking
the acvive interference of & court, the grantee is
upon vhe defensive in an =cvion against him asking

the setting aside of & conveyance as fraudulent.
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And firsv lev us cansider the case where vhe
granvec is only puiluy of conctructive traud, and does
not puarticipate in tvhe wcvual trsudulent inten.
of the grantor. The cases hold vhav where a deed
is sought to be set aside as fraudulent against
credivors, and there is nol sufficient evidence of
fraud vo induce vhe court vo avoeid ig absoluvely,
but suspicious circurictances as vo ohe adaquacy ol
vhe considervtion and fairness of vhe transacuvion,
the court will nouv set aside the conveyance alvogeuher,
but permit iv vo stand as security for the sum acvualiy
advanced(a). Chancellor Kenuv in Boyd v Dunlap
(a) says "There is & marked difference between an
inverference actively vo compel & parvy vo reconvey
or surrender a deed, and & refusal to aid a puruvy
who seeks a specific performance of = conuvracv.

Tf actual fraud be nouv clearly and satisfactorily
madc oubt, the courv may refuse its aid, buv will
“0=Q=0=0=0=C=0=0=0=0=0=0=0m0=Cm0=0=0=0~0~0=0~0~C =

(6) Boyd v Dunlap 1 Jonhn. Ch. 47s5.

Bigelow v Ayraulty 46 Barb. 143.
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not take so deccisive a ster as setting aside in toto
the zssumed title". In the case cited, the inad-
equacy of the poice was quite consiéerable, and the
Chancellor sald that to allow the 4éel to stand
as security only for the true sum due would be dolng
Justice to 1lhe Tarties znd granting a relief which
could not be afforded by a court of law.
The next class of cases is where the grantec
has rald out moneys fop taxes, necessary repairs
and imrrovements subsequent to the fraudulent
transaction and not =s a rart of the transaction,
but inderendent anéd 4distinet from it.
In such cascs, ithe courts have hell that where
a2 conveyance is set aside azs fraudulent as 16 the
grantor's creditors, the grantee on accounting for

the rents and rrofits, is entitled for credit for

taxes pald by him, wné repalrs made which were
necessary for the presevvaiisn >f the property and to
kecp it tenantable, and for irterest raid on mortgages
which were valid liens on the propertiy though he was a
guilty rarticirant in the fraud

Vanltorw v Fonda 5 John. Ch. 388.

King v Wileox 11 Palge Ch. 589.
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Loos v Wilkinson 113 N. Y. 485B.

Hamilton Nat'l B'nk. v Halstead 134 N. Y.
In Kin™ v 7ilcox, the owner of some property subject
to two mortgages conveyed it to hts brother-in-law
for.the purpose of defrauding his creditcrs:. the
grantec took rossession, received rents and profits,
and made some improvements thereon, and subsequently
Paid and took aii assignment of the morigages: It was
held that in setting aside the conveyance as fraudulent,

add in tsking an account of the rents and ppofits

received by the fraudulent grantee, he was to be credited
with the amoun: uron the mortgages and the value of
the imprcvements made by him upron the rremises.

This ceems to us to be a very just and equit-—
able rule. It is the general rule, even in actions to
recover damages fTor pure torts that the plaintiff
shall rccover comrensation for such damage only as he
has suffered, and sich is the invariable rule in sueh cases
excert where, by the settled rule of law, punitive
damages may be awarded,and in such cases, the courts
sre constantly striving to come nearer to the rule of
compensation, leaving the wrong-doer to the criminal

courts for punishment. And why is
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this nov right wnd just? A court of equisvy aoes no.
8iL foi vhe punishmenv of criminuls. Tf a fraudulens
granvee has violated vhe criminal law, he may be
prosecuted and punished in vhe criminal tewrts.

While such u granvee will nov be allowed for
permanent improvements mude upon vhe granved
propervy to sui. his fancy, or simply vo promote
nis interests, when vhe credivors of vhe grantor
come invo a court of equivy seeking vo compel him
to account for rents and profivs, the accounuving
should be had upon equivable principles; and when he
has been compelled to surrender vhe propervy conveyed
to him and to accounuv for all the profivs he has
made or ought o have mude, vhe ends of jusuvice
have been auvlained.

tne of ohe lavest and most imporvant cases
of this kind is Loos v tilkinson, 113 N. Y.435.

In that case the def't. Wilkinson was &n active
participanv in the fraud and in che sction againsy
him by his grantor's croditors ve have the convey-
ance set aside, iu was held vhat he should account
for vhe rents received from vhe real estate during

the time he had occupied iv; buv uvhav he should be
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credited with the amount puid by him during vhe
same period for necessary repairs on vhe premises
wivh vhe amounu puid for taxes while he occupied
vhem, wich inverest on che morvguges upon the
premises. [n reference vo vhe repairs, il was
tound vhat they were necessary for tvhe preservavion
of the property: They were not made in pursuance of,
or to carry ouv vhe fraudulentv scheme, or uo
gratity vhe caprice of vhe def'tv. buv were necessary
to preserve the propervy for vhe credivors, and
make the rents for which he is accountable.

Why, then, should he not be allowed for such
expenses? No harm or prejudice is caused vhe
creditors by such allowance.

As to the taxes, they were imposed by supreme
authority for the benefit of the public sna were
inevitable. Tf vhe credivord had vaken vhe properuvy
at the time the def't. did, vhey would have been
obliged vo pay vhem! by the payment of uvhem he did
them no wrong and caused them no prejudice.

As to the payment of uvhe inverest on vhe mortv-
gages, Lhe sume could be said: they were liens which

had to be paid and the payment was made for uvhe



benefit of the creditors and in vheir inverestu:
iv had no connection whavever with vhe fraudulent
scheme and 1L is impossible to sce upon whai prin-
ciples of 1usvice or equiby an allowance for such
paymenu could be refused.

Allowance was also made for the expenses of col-
lecting vhe rents.

The claim for money paid for insurance however
was refused: thatv benefited no one, it was not
an insurence for uvhe benefit of creditvors, but soiely
for the benefiv of drf't., and if vhe propervy n=u
burned down, they could nov have enforced iv in
their tfavor. Tuv was only jusu vhau he should be
credived wivh such amount.

About the latest case in this state upon

this subject is Hamilvon Nav'l. B'nk v Halsuvead,
134 N.Y. 520. In that case, Wm. H.Halstead wus
the owner of certain securivies which he hypouthecated
with a Truso Co. for a loan of $s5000.

Frgudulenbly and without actual consideratvion,

he transferred vhem to his son, the def'tv., and



thereupon vhe son guve his check for $85000 which wus
andorsed by the Pavher and taken by the son who wivh
1T paid vhe amount of vhe loan. The son afverwards
realiged upon the securities $762500.
The question was whevher the son was liable for -

vhe whole amount, $76500, or for only vhe surplus

of $11500, The plaintiffs urged vhat uvhe
Judgment should be for vhe whole amount, thal having
been & party to uvhe fraud, a courv of equity should
charge him wivh vhe full value of vhe svock, not-—
wivhsvanding the larger porvion of it was required

1o pay a valid debt, whicn it had been pledged uo
saeure, prior vo vhe transfer vo a parvy in no wise
connected with the fraud. Buv vhe courtv held uhat,
as the paymenv of vhe $65000 loan by the son was
entirely independent of tvhes fraudulentu transaction,
the plaintiff could nou recover vhe amount so paid.

And it seems to us that such recovery was jusply

refused, for by the payment of such sum the plainvidfs
were in no wise harmed: practically, the favher

only had an interest in vhe securities to an amount



equal vo vhe difference between the value of vhe se-
curivies and wvhe umouno for which uvhey were pleaged,
$85000;  and had the transfer never been made, vhe
credivors of Wm. Halsvead could only have reached
vhe sacuriiies subjeev wo vhis lien which uvhey would
have been obliged to puy tvhemselves.

Parksr, J. in his decision says: "It is vrue
that cases abound where vhe courus , ;n an action po
530 aside fraudulent conveyances, have refused Lo
allow the fraudulentu eemvgyemress grantee vo be re-
imbursed foir money actugily paid as a consideratvion
for the conveyance, and in the course of the dis-
cussion have oreated the refusal of tvhe couru ©o
allow such reimbursements as & proper punishment
for the fraudkfib has never becsn assumed, as far us
we have observed, thuv refusal was based on the righs
of a courv of equivy tvo punish vhe parvy because
of his wrongdoing. The effecu of the decisions may
have been vo punish quive severely vhe fraudulenv
grantes, but vhe courts did not have the power uo

deprive him of one dollar becuuse they deemed him

deserving of punishment®.

-~



23,
PRy .

In the brief and peruaps unsatistactory dis-
cusslon, we have strove mercly to dliscover the under-
1ying rrineizles zoverning the situation, cliing cases
ant endcsvorinz.tc state the law as it exists at the

rresent time i {the state of Now York. e have not

e

bcocon so zssumint as to _dvance any orizinal theories
in tesrect to the matter;nor have we uncertaken to
eriticise the decisions of the judges in the various

cases! we have simply ta2ken the law as we found it

AN

an? have tried to show the tendency of the courts to

@Mm MA/i«',z_d

rlage the rarties in the same positionvyad no transfer

5

been made. They alm, not to punish a fraudulent
zpantee for any part he may have taken in the transac-
ticn, nor, on the other hand, to allow him to reap

any benefit from his own wrong.

h Y
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