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I TRODUCTTION.

In no age in the history of the world has the irventive
and progressive genius of man been so alert and its efforts sc
signally rewardedi,as in the prasent. Peculiarly true are these
words when applied to the latter half of the ninteenth century.
The enormous investment of capital and the marvelous progress in
the field of labor,nas given rise tc the use of mechanical appli-
ances,which render the employment of persons engaged in their
operation more hazardous than former methodis. The constructiocr
and operation of railroads and the prosecution of zZigantiec manu-
facturinzg enterprises by corporations have done much to increase
the perils of the laboring class, “

The object of this paper is to examin,briefly,the law as
it has been adapted to the new order of things,and especially as
i+ relates to the liability of employers for injuries to their
employes., We make no pretence of treating the subject in full -
and in all its detail. There are,certain genersl rules and prin-
ciples of law which by years of recognition and application,have
become the settled law,both in this and in other ccuntries.

Among them we would mention,those which treat of the duties of
the master to his servant,and of the servant to his master, 1In

this paper they will receive but a passing notice. They admit of



no argrent ani need only a zencral stotmment. There eare,
however, some modern pazes of the lew vhich we sh2ll a2ttmpt to
thorodghlv investizate. 0f these the subjects of vhc are vice-
principles, fellow scorvants, the tests arplied by the sever-l
states =28 to when = person is a fellcw servant with =2ncther, and
when 2 vice-principle, and the origin an? ;rowth of the doctrine
of the non-liability of ar employer for injuries tc his arlcyes
cavsed by the negligence of co-ernlcyes, *ill reccive no small
attent icn.

We will also examrine some of the most recent legislaticn
in various states of the union, an? in otkher countries bearing
upon the stibject with = view of drawins scme ccnelusicn if pes-
sible, 2s to whether or not the tendency of the times is to

irerease or iiminish the emptoyers liability.,
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When on2 person enters into the employment of ancther,
there is an immediate change as to their respective relations,
A change as between themselves, that of enployer and employe
and also as to their relations to third parties. Thesz new
relat ions arise purely from contract which is either exrressed
or implied, In this contract the parties can cont=mplate any
sarvice they choose and stipulate any conditions they like as
long as such service or stipulation are not in themselvass un-
lawfuvl, Thera is onc exception however, to this general pror-
osition which shouvld be borne in mind, ard that is in no case
can the employer relieve himself from liability tc his armplcyes
for injuries received for his own c¢riminal nesligercee, although
so agreed by special contraect at the time of hire., (1) The
reason being that the law does not execuse him befcre the rela=-
tions of enployer and anploye exists, so why should it excuse

(l) Little Rock R.R.Co. v. fubanks 3 S.W, Rep. 808.
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him when such rel=ations ¢ exist. Certainly it is only lcgical
to concluie that where 2 perscen has placed himself under the
direction an1 control of anothz:r, that that fact shovld tend

to ircrease and1 not AdAiminish the liabilitv of the latter to
use greater care and precauticn to proteet such perscn frew dan-
ger and injury,

For the purposes of this psper we shzll c¢nly de=l »ith
the relation as between tne parties themselves and principally
to deterrine the liability of the employer fcr injuries to thgse
enzazel in his anployment,

Mow when a person enters intc the service of ancther he
contracts that he is qualified to perform the duties ¢f the pc-~
sition he has assimed, =2nd that he takes upon himself the ordi-
nary risks incident to that cmployment, He further agrees that
he will obey the rules and rezgnlations lazi?d 4dowr by the arplcyer,
if any, and will at all times be free from nregligence and warn
the rester of any defects or impending danger that r.ay ccme to
his knowledge. On the other hand, when one person takes
another into his employment he thereby agrees to use resscna-
ble care in furnishing that person with 2 safe place in which
to work, safe tools, machinery, appliances a2nt material, and to
ksep the same in repair and suitable conditicn, to engage cnly
competent and skilled co-employes, if any, and if such emplcyes

are numercus to frame ani promulzate such rules for their cbser-

vance as ~i1l1ll t=rd to the safety of all.
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bDUTI «sS 0F MPLOVY 2RSS TO EXNPLOY &S,

1. SAT? PLAC® I™ WHICH TO WoRYV,

The first important Auty of the emplover tu his anplcyes
which we will discuss, is to furnish them with a safe plece in
which to work, In tris respect the limit of his duty is cnly
te the extend of ordinary care. The law “ces not 5c¢ sc far es
to imply a warranty that the place should be z2bsolutely free -
of all danger, neither does it 20 so far as to make the employer
an insurer of the lives 2and limbs of those enga;;ed in his em-
ployrent, It does mean however, thet the employer must take
such care in providing for the safety and protection ¢f his ar-
rloyes as a pruient man wculd take of himself.. But this Auty
does not end here. He must see that the plece is kept ir safe
ccriition and1 if there is any Aanger krown tc himself 2r-d not
to his amployes, he is bound to warn them of that Adenger =ord
rct tntil he has made known the dangér so thst they f1lly under-
stand the peril to which they are subject is he relieved fram
that duty,

{A) What is ordinary care °? As the tem ordinary care will
be frequently used in connecticn with this pzprer, we think it

well at the ovtset to try and define its meaning. We can per-



haps best accomplish this object by giving the language of =2
learned Juige who had occasion to make some comments in arplying
the term in an important case. (1)

"Ordinary care cannot be determined abstractly. It has
r2laticn to and must be measured by the work or thing done and
the instrumentalityes used and their capacity for evil =as well
as for good, What would be ordinary care in one case may be
gross n<gligence in another, We look tc the work, its Aiffi-—
culties, dangews and respcensibilities ard1 then say whet wculd
and should a reasonable and prudent man dc in such an exigency."

In concluing this phase of our subjeect we wcrld say
that the trne test as to the liability of the arployer in fail-
ing to furnish a safe rlace ir which tc wcrk, is, was he nogli-
st in so failing to provide, and not was the place dangerous,
2lthoush such danger mey be of the sjreatest of importance in
helping tu determine the ordinary care required in that particu-

lar case,

- e Emmm tm b o e Sm e S s e s . Re e S A Ea P W e e R A T A RSB A B W M B M S B & A e mw o B Wm e M S . ol e e o e

(1) Ceyzer v, Tavlor, 10 Gray 230,



220 SAF % ToOLS, MNACHINESRY ANMD APPLIANCAS.

An employer is bound to furnish safe tools, machinery,
appliarces and material for the use of his employes, ard keep
the sar e In repair and safe conditicn.

(A) But in seleeting and proviiing tocls, machirnery, &c., he
is not bound to procuire the latest an? best irprcved ¢f its
Find. Nor is he obliged at any time tc change his old mechinery
¢r arpliances for the sake of replacing therm with a new inven-_
tion, althouzh such invention does aray ir whole cr ir part with
the danger of injury to those operating it. The ratter cf
selecting tools, machinery,”c., is alvays left with the an-
rloyer hirself and he car provide such as he rleases provided
always they are reasonablyg safe. (1) There is no implied
warranty in a contract of service that the tcols, mechinery,
or material furnished by the =mployer, shall be absclutely safe
and fit for sarvice, nor that the enploye shzll not be exyrosed
tc extraordinary risks, He does not guerentee the scundness
of the machinery nor insure the emploves against accident, but
in all these cases he nust use ordinary care,

(B) Por this reason he is pbound to inspeet the rachirery ani
arplisrces in nis uUse, either in rerson or by sUbstitute, and
see that they are 1n safe coniiticn for the performance of the
verk reguired cof them without exposing the operatcr t¢ anv un-
neecassary dansger of iniury, If he neslects this precavtion he

—— e e hn s BE e O S B R A G P e B T e M G e e e S S T e e B v e B B0 Bl Bl S S S M G - e e S M Nm - W P - e = . e,

(1) Cregan v. Larston, 10 !7,Y, Supp. 8%1.
Clarrian v.Western Union Co.% So.Rep.A25.



does 1t at his hszard,

(C) So if by inspeetion or othereise certain d=fects are
known to the erployer and not to his erployes it is his Aduty
to at onee acquaint them of stiech dAefegts and warn tha of =any
irnger, (1) This rule arrlies in particular vhere new 2rd unu-
si1al machinery is introduced or cha ses made in the c¢ld invclving
unexp2c¢cted or unsual danger. So it was hold where it arpeared
that a "fan" of a e¢arilinz machine was desi-ned tc be run ornly
in one Airecticn, but w=s runring irrthe wrong directicn =ri
with no guard, so &s te be dangerous, that the plaintiff who
had no notiee of the denger, and was thereby injured, was enti-
tled to recover Adarages from his empleoyer. $2) In gzeneral it
can be said, that the suty of the employer to warr his employes
of Aanger, rezgardless of the rule tnat the latter take upon
themselves the usual risks incidert to the ermployment, is, that
if there exists any facts known to the employer that render the
emplovrent unusually hazardous he is pouni tc Iisclose thcese
faects, and if he f=ils to doso, and by reascn of sveh vnusuel
hrazard, the employe is injured the orployer is chargeable with
nerlisence, ani responsible for the injnry. (3)

Bt the fact that an errlcye has been notified of the
defective condition of arn =2-nliance or =2 mechine with which he
(1) Cregan v. Marston, 10 M.V, Supp. A31,

(2) White v. Worsted Co., 11 M., Pep, 75 (Mass.)
(5) Sizer v. Syracuse, 7 Lansing$ Rep. 67 (17.V.)



works, does not necessarily charge him with contributary negli-
gence or assumption of the risk by ccontinuing to UvVse stch ar-
pliarce. The employers duty goes farther, he rust exrylainrn tc
st'er erploye so that he undarstends, or ought ir the exercise
of ordinary prudence 1o undierstand, the risk to which the de-
feet or Aanser exposes him. (1)

(D) When the d1efert or 4danger is obvious an? the employe
has as good am opportunity to see or 1iscover it as the emplcyer
then the latter is excused fran giving notice. (2) This rule
also eprlies where the defect is latent. So it was held in an
acticn azgainst a Rail Recad Jo. for personal injuries tc =n
mrploye by reascn of the breaking of a defective drawhead, where
the evidence leaves it just as probable as not thet th: defect
rnay have been 2 latent deofeet which no inspretion weuld have re-=
vealed, a judgment for the plzintiff cannot be sustainedi. (3)

But in scme states it is held that the anplcye hes ¢
rirht to assure that instrummts an? arpliarces furrished by his
amployer are safe 2nd sound (4) =2rd1 he is mder no obligaticn
to inspect them before putting them irto use in order to discov-
er 1latent def=cts, (9)

(7)) It is a well recognized rule of law that whare the ean-

rloyer h2s been notified of sime defect or imperfecticn c¢f the

- o b e m A R e Pe e G B S B e MRS M Em L SR E e e B n Ee e M BB TR R e e m e M B B E B e Bo e LY A W e e e - . e

(1) Wuotilla v. Duluth Lumber Co.,, %3 M.,W,Rep. 551L.(\Ninn.)
(2) Hickey v, Taaffe, 105 M.,Y. 26,

(3) Band v. Srith, 101 M.V, 661,

(4) Grannis v. Chicago St. P.R.R.Co0.,46 N. ¥ _ Rep, 1067.

(5) Banks v. Wabash R.R.Co., 40 Mo. App. 458,



tools, machinery or appliances wvhich are in his vse, that he
must be allowed a reasonable time in which tc remeody sueh de-
feets without beinzg nezlisert -ni liable for z2ny =2ceident thet

may herren immedliately after svech notice. What is & reascnable

<

time, depends upon the particular casce =nd the cirecumstances esir-
rcunding it. But i$ has been held that where an employe con-
tinues in a dangerous service in consequerce of the empleyer's
assurance that the danger would be removed, precludes the es-
sumption that the emplove by remaining assumes the risk, anl 2
recovery can be had for an injury caused by the defect after

the lapse of 2 reascrzble time for its correcticn. (1)

-t P am e mt e Sie Ee e G N MR R e B e Gm e B BR S G W e B S ML B B s e Bl B e W e e Ba S e e A e e e e — e - -
- - - - - Em wm ow m—.-—



3. SKILL "D AND COMPZT &MT S<RVANTS,

(A) The third important duty which the erploysr owes tc his
emploves, that we will mention, is that he will secure only
skilled a2nd competent fellow amprloves to work with them, But
ir this 25 in other respects he is obligedl to use cnly ordinary
care, The reason for the performarce of this third Avty by
the employer to his employes, we find in an inslish case (1)
vhieele the Courts used the following lenznrage: "The sorvant
when he engages to run the risk of the service includes thcese
arising from the nejligence of fellow servarts, has a risht to
understand that the raster has taken reasoneble care to protect
him from svceh risks by associatirz him only with perscons of or-
Airary skill ani cere."

(B) The general rule is that notice or knowledge cf incempo-~
tency 1s necessary to cherge the emplcyer after he has used
reascnable care in their selecticn. For when =2 stitable per-
sch has conce been errloyed there is not the ssire reason for ex-
erecising such 2 high degree of diligence. GocAd character aznd
proper qualifications once possessed may be presumed 1o ccntinue
or1 there is no reason why the employer must not reg¥y upon that
presumption as to those personal aqualities until he hes had
notice of =2 change or knowledge cof svch fact as wculd put a rea-

sonable man upon inquiry. (2) But wvhen once the arployer hsas

S e e T IT S o U S

(1) Hutch1nson v. Railway Co., 5 fxech, 343,
(2) Chapman v. frie B.R.Co., 55 N.Y. 579,
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notice of the incompetency of a person in his erplcy, or such
knowledge as would arouse suspiecion =»nd inquiry in a prudent
ren, then it is his duty to discharge svch incompetent perscn,
2t one2 and to retain him in the arployment is as much of a
breach of Auty 2ni1 a ground for liability as the original em-
rloyment of =an ircampet nt person.,

In concluiing our remarks upor this phese of ths sub-
Jeet we may say that the main peint in an acticn agairst =n ar-
pleyer by an erploye to recover darases for injuries carsed by
the negligence or incompet:ncy of a co-employe depends upcr the
negligence of the empleoyer in empleying or retaining such perscn.
For that reason it becanes necessary in each pasrticular case
to inquire what th= particuvlar duty of the erplcyer was to the
injured emrloye ir relaticn to th2e emplcyment of cther perscns
tc engzage in the same business, ar? whot degree of care an?

Yiligence in that respect he was require? tc exercise.
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4, ESTABT.YSHM ANT OF RULSAS AND RAGULATIONS.

The fourth and last Auty which the employcr owes to his
arrloyes, of which we will treat, is that 1in case such cmplcyes
are numerous he mvust frame and promnlzate such rules end regu-
lations pertaining to their Zovernment =as will tend to rizke the
anployment reascnably safe tc =zll. It is not necessary that
personal notice of such rules should be Jiven to 2ll. In czse
cf railway corporations such 2 task would be as impossible as
it would be unrezascnable. The “uty of the erployer in the
respeet of zivin,, notice to his employes is perfeormed when
he provides beforehand ani makes known to trem rules explicit
and efficient, which, if obeyed and fellowed by a2ll concerned,
will bring person~l notice to every one entitied tc 1t. (1)

Neither is the employer bound tc mzke rules to provide’
ageinst some unknown ani unforeseen danger. S0 it has beer
held in New York (2) that a railway company is not liable tc an
arploye for injuries received, on the ground of its f=ilure toc
reke regulations which right have prevented the accident causing
such injury, when <he accidlent was occasioned by circumstances
which could not have been reasonably anticipeted, an? where 2
complisnce with the general body of rules ani the exercise cf

ordinary care and prud nce by the emplcyes wculd have avoided it.

—— S e - TEe Bt e B Mm e e S e e e S S B e B S B e B R B BB P ET AR A - BN S R BN G T e A G A T A G A e e A Ao - - -

(1) Slater v. Jewitt, 85 M.Y, 62
(?') Ber!'igan \70 }T-Y. l’tS.R.R.CO.’ l-'.l)l }T.Y0,582.
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DUTr+«s oOF SMPLOY&S TOoO EMPLOY £&£RS.
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1. DUTY T0 BR FRAR FROM N GLIGRCA,

As a result of our examination ¢f thc duties of the
employer to those engaged ir his employment, we fin? that the
price of his immunity from liability is vigilence, sc¢ now we
find on th siie of the emplcye, the first important questicn to
be sctiled when he seeks damages for an injury, is, was he
free fran negligence. The law imposes upon every perscn the
duty to use ordinary care for his own protection ard secwrity
against accident, andi he #ho d0e not use svch care, and injury
results is deemed guilty of contributary ne;ligerce, which in
itself is a full and curplete bar tc recovery.

In some states, however, the question of the liability
of the d=fendant in case of contributary negligzence or fauvlt
by the plaintiff is detsrmined by comparison; the dcetrine being
termed the doctrine of comparative nsgligence. The principle
is that the plaintiff is considered entitled to recover if the
defendants nezligence exceeds his own, and that th» def.-rdant
is rot liable @f the pla2intiff's neglizence is equal to or exceed
his own,

In New Vork and in many other states the Courts will at

once 1isriss a case upcn the appearance cof contributary negligencae



pl
v

2

> DUTV TO OBZV RULS&S AND REGULATIONS.

An emrloye cannot recover from his employer demages fcr
an injury wnich was the Aireet result of his own disobedience
of orders, (1) This is a well settled rule of law and 2drits
of no argument. It is but rigzht and just that where an anplcy-
er has framedl certain rules or regulations forbidling scre Aan-~
gerous nractice, trnat they shovrld be obeyed, and1 he whe disc-
beys them ani receives iniury thereby, is barred frcm reccvery.
The following short quotations are taken fran cases that arose
in various parts of the union, as will be observed.

"Where an employer enzziedl in remeiwing freight lowered
through 2 hatchway into the hold of a vessel, stands under the
oper hatchway when forbiddién tc 1o so, ecannot recover from his
emrloyers if he is injured by freight falling thrcush the
op=nins upon him," (2)

"Where a railroad company by rule forbids its brakemsn
from zoinz between freight cars to couple them and provides that
coltbpling must be done by means of =2 stick, the company is not
liable for the death of a brakanan where such death was the
result of disobedience of such rule, (3)

Plaintiff's testator, a brakeman, was charged wi+h the
inspection of certain cars and whose 3uty it was to see thet

they were in ool order and if fcund defective, toc sen?® them to

s e e - e S G T S T Gmm N G S S D G g P S S e M e e R e R M G G e S e S M TS ew el S e e e me AE e me St e T me e Wt G g e = = e

(1) Enight v. Cooper, 14 S, % Rep., 999, ,(West Vz.)

(2) Me Carthy v. Lehigh Va. Transp. Co., 51 ¥ ,W,Rep. 430,
(3) Russell v. Richmond R.R.Co., 47 Fed. Rep, 204.
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the repair shpp anil not to nse them, In disregard of stch
orders he '1sed a disabled car ard was injured. Held that he
could not recover, (1)

Where an cemployer in a factory, in violaticn of the rules
0f his employer attanpted to use a freight elevator for his
owr convenience in zZoing from one flocr of the factcry tc arnoth-
er, and fell down the elevator shaft, the employer is not.liable
though the elevator shaft was not provided with automatie doors
as required by law, (2) The same rule is alsc leid down in
the followin: cases,
Me fllizott v. Randolph, 22 At. Rep., 1094, (Conr.)

Hannah v. Conn. R.R.Co., 28 N.5Z,Rep. 682,
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(1) Shields v. N.,Y, Cen, % H,R,R.Co, 133 ¥V, v, 6 557,
(2) Guenther v. Loekhart, 16 MN.K, Supp. 717.
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S. MUST GIV& 70T1Cs To APLOVER,

As we found it one of the Auties of the emmloyer tc
warn his crrloyes of known defecets an? dAangers, sc now we find
that it one of the inties of the emrloyes to sive notice tc the
arrloyer 6 any defects or dansers that mey be knovr tc¢ him,
ard if he fails so to do, then he is held tc have 2ssuired the
risk, and if iniury results he cannot recover, This duty tc
Aive notice to the erployer is of no smell importarnce in case
of the incompetsncy of a co-employe.

The employer is bound to use due care bcth in procuring
and retaining suitable persons in his employment zn? rust use
such care at all times in determining whether they remain skilled
ani competent, yet if ar employe knows that a co-employe is
incompetent, unskilled, habitually careless and negligent, anrd
fails to notify the employer of these facts, bhut continues in
the service he must be held to have a2ssumed the risks ani hazards

arisins therefrom. (1)

(1) Hatt v. Nay, 10 N.<%.Rep., 807.



16

IV

"0OCTRINE OF NON<sLIABILITY OF ASMPLOYVY@R

1. ITS ORIGIN AND GROWTH.

It is a well settled principle of law both in this and
ir other countries, that an anploye c2rnnot reintain an acticn
agairst his employer to recover demazes fer in-iuries sustasined
throuzh the megligence or carelessness of a co~a.ploye ¢cr fel-
low-servant.

(A) The orizin of this doctrine, as far as cur research has
snabled us to discover, is %o be found in the case of Priestley
v, Pewler, (1) which arose in 8nzland in 1837. Althcougk this
case does not directly involve the questicn of nezlig=nce c¢?
fellow-servants, and therefore cannot be s2id tc heve in itself
established the Joctrine, yet it was the corner stone, so to
speak, or which that structvre was to be reared, ord being tho
first case to be fcund, that deals with the gquestion 2t hen?
whatsoever, we consider it of no smell importance.

The statement of the facts in the case are as follows?®
The plaintiff was a pbutcher in the anployment of the deferdant
and was sent on a journey to deliver zgceds, and rhile riding in
a van conducted by another amploye was injured by beirng thrown

tc th2 zround throuskr the breakinz down ol the van,

Ju
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(1) Priestley v. Towler, 3 Mces. & W. 1.
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The evidence showed that the van was out of repair and over-
lcaded at the time of the zaccilicont. On these grcinds the
Plaintiff brouzht =n action as2inst his employer tc reccver
Aemages for the injury, It was held that the 2cticn would ncth'
lie, an1 in renderins his opinion Lord Abinger C., B. said:

"It is adrmitted that there is no precedent fcr the pres-
ent action by a sergant ag~inst his master. We are there’ore
to decide the question upon general principzsls, and in dcing so
are at liberty to look at the consequences ¢f =a “eeizicn the
one vay or thec other,

If the master be liable to the servant ir this acticn
th2 principle of the liability will be found tc carry us tc an
alarming extent. He who is responsible by his g neral Auty,
or b7 the terms of his contract, for 211 the conseqnences cf
nezlizerece in a ratiter in which he is the principle, is re-
sponsible for the negligence of 211 his inferior ag:htsf
Jf the owner of the carriage is therefore responsible for the
sufficiency of his carriage to his servents, he is respcnsible
for the nezligence of his coachman, or his harness-mak er, The
footman, therefore, who rides behind the carriage, may have an
acticn against his master for a defect in the carriage owins to
the neglisemnce of *he coach maker, or for a defect in the hearmess
arising frar the nezgligence of th= harness meker, or for drunk-
enness, ne-tlect, or want of skill in the coachmen; nor is thare

any reason why the principles should not, if applied ir this
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ckass of cases extenl to many others. The ma;ter, for exarrle,
would be liaple to th= servart for the nesligence of the cham-
ber-maid, for puttinj him in a Aamp bed; for that of the up-
heclster for sending in a crazy bedstead whereby he was m=de to
foll dAown while asleep and injure himself; for the neglisence

of the cook, in not properly cleanins the copper vessels used

in the kitchen; of the butcher, in not surrlying the farily with
good wholesome meat; of the bvilder fcr a defect in the cunds-
ticn of =2 house whereby it fell an? injured both master and
servart bv thé ruins,

The inconsistency not to say the absurdity of these
censequences afford a sufficient arsument against the eprlica-
tion of this principal to the present case. But in truth the
riere relation of the master sni the servant, never can imply
an obligation on the part of the m2ster tc take rcre care c¢f
his servant than he may reasonable b2 exnectel to d¢ of him-
salf., He is, no doubt, boundi to provide for the safety of his
servants in the course of their arployment, to the best cf
his judmment, informatiorn =+3 b=alief, Trhe servert is rot bcund
to risk his safety in th=2 service of his magter, 2rd ray, if
he thinks fit, decline any service in which he reascnably ap-
preherds injury to himself; an? in most of the cases in vhich
Aapger may be increased, if not in =2ll, he is just as liable to
be acqu=inted with the probability =2nd extent of it, as the

rester,"



19

(B) The first case, however, in rhich the employers lia-
bility to =n emrloye who was injured through the nesligence of
a8 cc~-emnloye was the 4irect issue, =nd the employer's exempticn,
declare, arose in South Carolina in 1841, (1) in that case pl=zin-
tiff was enzazed as a fireman on a locomotive used by defandents
vpon th2ir r=2il rcad. While thus engagel in the discharge of
his dutiss, the ensine was thromm from the track through the
nesligence an1 carelessness of the engineer, resultirg in the
injury complained of,. Two opinicns were written hcelding that
th2 pl-~intiff conld not recover, One onririon by Judgze SAvans
an? the cther by Chanceellor Johnson, Judse Richardscn, farl,
Butler, Harper =and Dunkin, concurring,

Juige fvans soid: "In the consideraticn ¢ the question
irvolved ir the cese, 1 sh=11l zssume th2t th2 verdicet =stablish
the fact that the plaintiffs injury was th2 result ¢ the negli-
gerce of the engineer ani that the question arises wvhether the

’
reilroed company is liable to one servant fcr an injury arising
through the nesligence of another servant.® ----~ "It was urged
ir the argument, that if the engineer had been the owrer of the
road he #ould have been liable. 0f this I apprenerd thare
wollld be no doubt, bur then his linbility woul? heave arisen,
not frer. his biing the omer, but becarse the injury arcse frum
his own act. Thatvrhe is now liable, seems tc me tc 2410it of
no doubt. But if by no means follows as a consequence thot pe-

(l) MHurrav S.C.R.R.CO.’ 36 Am. Dre. 2959,



)

causc he is liable, those who employed hir =re liesble -lsc.

With the plairtiff, the defondant contractel tc pay hither fcr
his services. Is 1t inecident to that ccntract th=t the ccmpany
should svarantee him azainst the neszlizence of his cc-servents?
It is aimitted that he takes uron rimself the ordinery risk of
his vocaticn; why not the extraoriinary risks? NMeither are
withir his contract, ani1 T ¢an s2c no rezson fer adling this

tc th3 salre=dy known and acknowledzsed liability of 2 carrier,

wi*thout a sinsle case or precedent to sustain it. The engineer
no more representel the campany that the rlaintiff. fach in
his several department represents his principle. The reguler

moveanent of the train of cars to 1ts destinstion is the resvlt-
of the ordinary performanc= by each of his several duties,
If the fireman neglects his part the ensine stands still fcr
want of steam; if the en-incer neslects his, evsrything rvns te
riot ani disaster, It seems to me it is on the pert ¢f the
several agents 2 joint undertsking, »here each cone stipulates
*or the performanc: of his several parts. They arc rot lieble
tc the canpany for the conduct of each other, nor is the company
liable to one for the misconiuct of =znother; =ard as =z gener=zl
ruvle, I would s~y, that wrere there wa2s no fault ir the ovmer
he would not be li=ble only for wages to his servants."
Chancellor Johnson in his opinion concurs with Judge
fwans ani 2rong other things says:? " The fcundzation of 211

legal liability is in the omission tc 70 some act which the
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law commands, th= canmission of sanz act which the law prchibits
Or th= violaticn of some contract, by which the perty is injured.
There is no law regilating the duties of the ownerscof a steam
car, ani the persons employed by than to conduct it. The
liability, irf anv,2ttaches, must tharefcre arise cut of c¢cun~
tract, What was the countract between these partiss? The
ploaintiff in consideratin that deferdant world pay him sc much
roney, undertook to perform the services af fireman or the
train, That is all that expressed. Is thore arnythin- rcre
implied? Assuming thet the injury “cne was in cosequence ¢f
the negligence of the engineer, the defendent wcrld not b~ line
ble tnless they undertook to answer for his diligerce am@ skill,
Is that implied? I think not. The lew never irplies an cbli-
gation in relation to 2 m=2tter about which the perti s are or
rray with proper 4diligence be equally infoermx.®

(C) But the riost important case upon this question, arose
in Massachus=sts in 1842, (l)ona year later then th= Scuth Carc-
linas case. The opinion was written by Chief Judge Shaw of the
Supreme Court of that State and has been ~prrcved ir nmest of
the stetes of the Union end indorsed ani followed by mesry of
the fnzlish Courts,

In tris case a switchran carelessly left 2 switeh copen,

thereby throwing a train frciw. the track, and injuring th 2 engin-

(1) Farwell v. Boston R.R.Co., 4 Metc. 49. 38 Am. Dec. 339,



eer, who thereupon brought =n =2c¢tion against the carnpeny to
recover damazes. It was shown that th: switchren was & care-
fuvl and trostworthy servant. The Court held that no recovery
could be had, Judge Shaw in his opinion says;] "This is an
sction of new impression in our courts and involves 2 prinpiple
of great importance. It presents a case where two perscns are
in the service anti errloyment of one corpany whose business it
is tc condtrtct ard rmaintain a rail road, an? employ their
treains of cars *to carry persons an® merchan’ise for hire,
They are arrcintel an? arployed by the s=me carp~ny to por’orm

separate duties an il ser-ices, 2ll tenling tc the accomplishment

o’ one an1 the s=re purrose, that of the sn»fe =2ri rapid trans-
mission of thes trains; =and they are po1d fcor th ir respective
services to the natvre of their respective “vties, arn? the labor
ard skill required for their proper pericrmence. The guesticn
is whether for damages sustained by one of the perscns sc an-
tloyed, by resns of the carelessness and n-sligence of ercthaer,
the party injured has a remedy agzg=2irst the common amployer.

Th 2 gsneral rule resulting from consider=tion s well of jus-
tice as of policy, is that he who enzages ir the eppleyment of
another for the performence of special Aduties 2r? services fcr
ccmpensation, tskes upon himself the natural end or-dinery risks
ap? porils ircident to tha perforrerce ¢f stc seorvice, and we

are not aware o!f any principle which exceort the perils arising



frem the cerelessness an? nezlisence of trose who sre in the
s~me amployment., They are perils whichk the servart is es
likely to know and against which he ¢an as effecttU~lly zvard,
a5 thsa mester., Thev are perils incidentalo the service and
which can be as distinetly foreseen an? rrovide? for ir the
rete ¢f compensation as 2ny other.----- ~ Where several perscns
ar= ermployed in the conduct af one corron enterprise or urder-
t2king an? the safety of each to a2 sreat extent derends or the
cars and ski1ll with which each shall perfcmm his sppointed Uiy,
gach 1is =2n observer of the cuniuct of the other, c¢an zive
motiece of 2any misconiuet incompetency or nesglect or duty, =n?
le~ve *the service if the commom arvlover will not teke such
pracoution an? emnrloy suchk agents 2s the safety of the whole
rartv mey require, By these means the safety of each will
be much more effeetn~lly see'red, than cotl? be 7one by a resort
te the cammon emrloyer fcr indemmity in case of loss by the
negligence of =ach other, Rezardinz it in this lizht it is
th e oriinary case of one sust=2ining an injury ir the ccurse cf
his erployment, in which he must bear the less hirself, or
seek his remedy, if he nas any, agzinst the actual wrong-dcer,
In applying these principles tu the rresent case, it
appears thst the rlaintiff wes employed as an enzineer, at the
rate of wazss usuzlly paid in that amrloyment, being a hizher -

rate theh the pl=intif had befcre received as 2 mechanic.
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It was a voluntary undertsking on his prar$ with = full krowledge
of the risks incidoent to the erplovment; =nd the loss wes s'"s-

tained by means of an oridinary casgult caused by the neglizence
¥y ¥ ¥,

S .

of another servant of the ¢ anpany. Under the circvmst-rces the
less rust be dcaned to be the resvlt of = pure zccident, like
those to which 211 men, in all omplcyments =n? a2t 11 tnnég, are
rore or less exéosed; ani1 like similar lcsses from accidentzl
causes, 1t must rest where it first fell unless pleint iff has

e remedy ag2ainst the person actually in defavlt.”
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R DI, 23ATION 0P MASTSR'S TUYTI °S T0O OTH RS,

(A) Prom a previous examination of the subject we found thzat
the emr-loyer was liable to his enployes where the injury wsas
th2 direct result of his orm nejlizence, ar? that this princi-
rle was bazsed upon morality and publie policy. The arplcver
cen delegate the performance of the duties he owes tc his arploye
to another person or persons, which it 2lwavs d¢cne th~o case case

of corrorations, but he can never relieve himself of liability

-

by such d=legation, Any person to whom svch duties have been
delezat ed, namely: the furnishing a safe place in which tc wcrk,
safe tocls, machinery ani aprliarces, the hiring ardi discherging
of emrloves, %¢., st=nds in tha place of the emplcyer an? is
¢alled 2 vice-principle, Any n=glisence of the vice principle
is the n zligence of the principle, for which he is responsible.
Scme authorities hold that there is no excepticn to this rvle,
which is, if the employer has exercised reascnzble care in the
selectior of those, to whom he delesates the Jutics he cwes to
those enzazed ir his employment, then he is excused from lia-
bility for their negligence. (1) But we believe thz+ th o New
York dcetrire (2) is the better ard prevailina ¢cne, which is:

"That acts which the master, as s'ch, is bcund tcrperfomm fer

the safety ani pretecticn of his emplcyes camrot be Felegated
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(1) Clark v. Holmes, 7 H,%2 N, 937;
(2) Fuller v. Jewitt, 80 M.YV. 46; Kein v. Smith S0 N.Y, 458;
75 M. Y. 88; 79 M, Y, 240.



SO0 as to exonerate the former froan liability to a servant who

is injured by theomission to rerforr thae act cr duty, or by its

nesligent parfommance, whethor the ncnfeasance or misfeassnce is
that of e superior officer, agent or servant tc wher tho doing

of the 2ct or the performance of the futy has been committed.

In either case, in resr=ct to such acts cr Auty, tr 2 servent
who undertakes or omits to perfcm it, is th e representative of
themaster, a2 not 2 mere co-servant with the one who sustsined
the injury,”

This has been 12¢larel tc be thelaw ir 2 lerge nurper

of States:

Hold2n v, Fitchburg R.R,Co., 129 Mass.'268; Drymzls v.

Thompson 26 Ainn.,40; Widswoodl v, Chicago &c¢.,R.R.Coc.41

Wis.47%,; Sh=nny v.Anderson Mills,866 Me.,420;\ullan v.

Phil,S.Co.,73 Pa.3t.25; Chicago R.R.Co.v.Sweet,45 Ill.

197; Lewis v. Louis.R.R.C0.59 M0.495; Kansas &c.R.R.Co.

v.Little,19 Kan.269; Berea Stone Co. v.Kraft,3l,0hioc St.

2%7,

We have now made a somewhat carefull examination of the
origin and growth of the doctrin of the rom-liability of an em-
ployer for injuries to his employes through the negligence of
co~employes. We now come 10 tireat of its applicetion,and ir so
doing we will m=et with no small confusicn and ‘ifficulty. It
is safe to say that the courts of this and other countries rec-
ognize and approve the wisdem and legality of the dcetrin; it is
only when the doctrin is to be applied to specizl cases that

courts Adivide and text-writers disagree. There are three great

+ests in the United States to determin when an emplcye is a



Vice-principal and when a co-employe to other emploves with whome
he is assoeiation. They are generaly known as theCommon fmplcy-
ment test,the Grade or Rank test, ani the MNew York or AMcdern test
We will now take them up in their order,as givenh abcve,and this
can best be dornec by examirings some of the leadins ceases which

lay down and affirm the rules aprlicable tc each.



28

3. s0MT MODSRN TASTS AND RULSS,

1. The common employment test originated ir Massachuseots
and was applied in the celebrated Farwell cese. In that case
Chief Jrdzie Shaw s»11: "Whe the obieet to be sccunrlished is
one =r3 the s-m2g, when the smplovers =»re¢ the szre, =zri the
several persons erployed derive theilr authority and their com=
pansaticn froum the s-ma scurce, it w#ould be extremely difficrlt
tc distinguish what constitutes one derartmrent and what = dis-
tinet Adepartment of duty. It werld vary with  the c¢ircursteances
of every case. If it were rade to depend upcn the nearness
or distance of the persons from each other, the quasticn would

immediately arise, how near or how distant must they be, 1tc
be ir th= s=rme or differerte department? In a blacksrmith shcp,
rersons working in ths same buildiing, at different fires, ray
be quite independent of each other though only a few feet dis-
tant. In a2 rope walk several may be at work on th: sere
piece of cordage, 2t the same time, at raorny hundred feet dis-

tant from =ach oth:r, ani bevoni th

[$

reach of sisht and voiee,
an1 yet seting together.® (1)

Tois test wes arplied in an irportant “nglish case
which ceme before the Courts in 1358,(2) In that casa the
partics injured were minors anvloyed to werk in 2 coal pit

an? the rarty whose n-slisence cause? the injury was emplcved
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(1) Farwell v, Boston ”c¢. R.R.Co., 4 Metc. 49; 38 Am., D, 339,

(2) Bartonshill Coal Co. v. Mc Quire, 3 NMacq. H,1,, Ces. 300,



t¢ nattend to tha engine by which they were lat Jovr into the
rine sand brousght out, and the coel was roised which they had
1132, a1 it was hsld that they were engaged in z canrron woerk,
that of gettins coal from the¢ pit. In discussinz the qres-
tion of corgmon employment the Court sesid? "The miners cold
not perfom their part unless they were lowered to thair work;
ror could the end of their carmon labor be a2ttained unless
tha ec¢o0al which they got wos reised to the pit's meuth; ard c¢f
course, at the close of their days l=abor the workmen mtst be
lifted out of *h= mine,—==-—- It is necessary, however, in
gech particular ecase tc oscertain whoether servants ere felleow
laborers in the s=re work, becsnse =zlthcugh =2 servant may be
taken o0 have enzazged to enccunter all risks vhich are inci-
dent to the serviece which he has undertaker, yet he cerrt be
axprected to anticipate those which may harren tc¢ him cn occa-

sions foreizn to his anployment. Where servants, therefore,

are engazed in different departrenis of duty =-nd injury cormitted

by one servant upon zanotnher, by carelessness ¢cr neo;ligence in

tha ccurse cf his perticular work, is net within 1the exearpticn

and the masters liapbility =2ttaches ir inat case ir the sere
merner 2s it th= injured servants were in no such relation to
him."

In another "naslish case Lord Brecughan said: "Tc bring
the ease within the exermption there must be this ro st

reterial qualification; that the two serverts must te rar in
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the same common employment, amd ensazoed ir the sare curron work
under that common arrloyment,”

(2) The grade or rank test, In th 2 celebrated cese cf
th 2 Chieago } . ”. St, Paul R,R.Co. v. Ross, 112 U, S. 377;
the Supreme Court of the United States held,
1, That the conduector of =2 rezil road trein who canmands its
movearents, directs wher it shsll start, 2t what stzaticns it
shell stcp, 2nl1 2t what speed it sh2ll run, =nd hes thz gwreral
ranazem-nt of it, and control over the pursons engaged urorn 1t,
represents the company, and for injuries resulting from his
neslizent acts, the camp=ny s respcensible,
2. The ensineer is in thnt particular the conivetcr's subcr-
jinate ani for the formers neslizence, by which the latter is
injured the ¢ mparny is responsible.
Th'2 ¢ase oritinnlly arose in th2 State of Minnesota, Judge
Tield wrotse the opinion ani after reviewing the histc:y cf the
doctrine of the employers exempt:on as it n2d been aprlied in
tha varicus Courts in this countyy and in fnsland, said? "There
is in our jvigment, a clear Adistineticn to bo rmade in their re-
1rtion to their common principle between servants of =2 corpore-
tion, exercisinzs no surervision over cthers enge.sed with th-m
in the sare employm-nt, anid agent of ths corporat ion clothed
with the control and meonag ment of a -istinet departimmt in
vhickh the=ir Auty is entirely th=t ¢f dir=cting and superinton-

AGnNce.
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A condvuetor heving the entire control sn! monazermt of = rail
Way train occupies 2 very 1ifferent positicn frcm the brakeman,
the porters, an? other subordinates emrloyed. He is, in lzet,
ar1 shovld be treated as, the perscnal representative o the
corporaticn, for whose negligence he is responsible to subordi-
nete servants, This view of his relaticn to the cecrroraticn
seems tu us a reascnable and just one, =2rnd it will insure rore
care in the selection of s'¢h z2gents, 2nd thus give greater
seeurity to the servants =nzzged under him in or crplceyrent re-
quiring the @wtmost vigilence con their p-rt, and prompt and un-
hasitatinz obelience to his orders, The rule which arplies to
stich agents of one rail way corporaticn must aprly tc =11, and
many cororations operate every day several itrazins over hun-
dreds of miles =t great “Jistances ap-rt, each being 'nder the
control ani direction of 2 ecniuctor specizlly aprcinted for
its maragean nt. We know from the marrer in whnich reil rceds
are cperated th=t, svbject to the zeneral rules and crders of
the *irectors o! the cormpany, the conductor has entire countrel
and manz zerent of th- train to which he is assigned. Ee
Airects when it shg2ll start, at wn=t spreei it sheil run, =t
what stotiors it shall stcp 2n? for what lenzth of time, a2nd -
averything essenti=2l to 1its sticecessful moveanats, ard =211 por;
sons ervlovedl on it are suboriinate tc his or-ders, Ir no

prop v senee of the term is he a fellow servent with th=a fire-

mar, the brakomeor, the porters, ani the ensineer. The letter



are fallow servants in the rinning of th 2 train rder his i~
rscticn, who, as to them »ni the tre2in storis in the place of
"r4 represents the cerporaticn.”

Thésrule or test recognizes a listinction, =as is Appar-
ont from the above, in their relation to their ccrlicn arlever,
batween servants exarcising no supervisicn over o+h rs engzged
with tham, ard those who Jo exercise some ccntrol and supervi-
sicn, ard have the mzn2gemant of a distincet departmert of the
gmnleyment . This limitaticn is bzsed upon the thecry of the
prestimed presence of the principle in reference tc the acts of
servants or agents. It d4eals altogether with the station or
position which the two employes occupy, and overlcoks the cher-
acter of the act cut of which the nczgligent performance cr ncn-
rerformance th2 injury arose.

This is known =21lso as the surerior servant limitation
ani h-s been alopted in several of the states, nctably in Ohio,
Kentueky, Tennessee, lowa, Mebraska, Missouri amd Mcrth Carolina.

3, The New Vork or Modern dcctrine. The modern dcctrine
or tast, anil wc believe the only true eriterian of whe are
fellow servants, is toc be found in the case cf Crisrin v,
Babbitt, (1) which was decided in New York,in 1880, and hes
since been adopted in other jurisdictions and is still rapidly

—— e A S N e v L et e
-—— -



In this case the plaintiff was wcrking as e leaborer in
the ircn works of the defendant at Whitesboro, Oneida Ccunty,
at ths time of 1trh <2 accident. He he? assisted to draw = boat
into a dry dock connectel with the vorks; after wnich th«
water in th-= boat wes to be pumped out, this was to be done by
reans of a pump opersted by =2n ensine. Wrile pleintiff with
cthers was engaged in lifting the fly wheel of the mzine off
its certer, one John L. Babbitt carelessly let or the stean
an1 started the whekl, throwing the pl=2intiff on the gearing
wheels, and thus occasicning the injury corpleined of., B.T.
Babbitt, the defendant livel in New York City an?d visited the
works gbout once 2 ronth for s day or two. The evidence teorded
to shc;w that John L. Babbitt had general cherge of the works,
The orinion of the Court of Apreals was written by Judzge Rapallo
ar1 amcng other things he says!’ "The liability of the master
do=s not depend upon the grade or rank of the erploye whcese
nezligence car'sed the injury. A snpnrin‘tendent of a2 factory,
although h=ving power to employ men, or represent the rraster
in other respects is, in the meragemart of tha rachirery, a
f:1low servent of the other orerators, Orr th3 same principle,
however low the grade or rank of the cmpleoye, the master is
lizple for injuries cavsed by him tc other servants, if th gy
result from the omission of same Auty of the master, which he
has confided to snch inferior emplcoye. The liability of the

riester is thus m=2de to d2rend uron the character of thg set
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ir  the perfowm~nce of which the injury arcse, vithout regard to
the rank of the empleye perflcerming it. If it is one peortaining
tc the Avty the mnster owes to his servants, he is responsible
tc them *or the marrer of its perfom-nce. The converse of th 2
rropesition necessarily follows:? If the act is one which
pertains only to the drty of one opsrative the erploye perfcrm-
ing it is 2 mere servammt. »>nd the raster is rot lisble tc =
fellow servant for its improper performsance."

In the l=st féew pages we hove rode careful exemina-

]

ticn of the dAoctrine of the non-liability of »mrioyers feor in-
juries to their erployes throuzh the nezligence of cc-cuplceyes,
its orizin 2ni1 zrowth, and the variocvrs tests in th= several
stoates by whien it is determired whether th-y 2re cor ar. not
entitled to the exemption. We now come to the rcst irmportant
part o! ocvr subject, viz:

4, Statutary fnactments. For mmany years thare sears to
have been little or no legislztich in ary of the States upon
this stbiject. Consenmently what izw we d¢ fin? in the early
develonment and application of the doctrine ir this country is
judge rade and judze arnlied law, There =lsc arcse in the enrly
history ani develcrment of tnis branch of the law z sentimmt
in many of the states th2t the Joctrine 2s aprlied by the
courss was altogether too broad, ani was beirg carria2i intc
~jalds where its rizid enforcement was marvy times defented the

very cbiect of its existenc:, besidns producing great hardship



and injustice. The protest has been az2inst the in-discriminate
application of th= Aoctrine excusing great corporat icns carrying
or enterprises of extremely hazardous characters upon the s=ome
arounds that 2 master of a small .and1 comparatively safe bus-
iress anrloying but a few servants, anl devoting his nerscnal
supervision to =211 the hanzganat and 1et=ils of the seme, 1is
excused, This protest is made principly agairnst its free ar-~
plie=2tion in the case of rail rozd corrorations. Let us
Zlance et the facts and see if there 2re srounis sufficient

tc sustain this position,

By recent statistics we learn that there are now in
operstion in the United States apout two hurdired thousand
miles of rail ro=ad, requring the employment of over a millicn
persons. That in the year 1892, z2ccording to th 2 inter-state
cormerce cormission, 2600 railroad smployes were killed, erd
26000 injured in rail road accidents alone, This mekes a larger
percentage of killed ani injvred to the number anplcyed, tren
in any other known emnloyment, which proves that this million
of ermployes arce ensaged in or exceedinzly Aanercus service.

Yet it must be remanbered that it is against this very class
of omrloyes that the doctrine originated and is now most fre-
quently =ni rigidly enfecrced, While it is true that nc one
need engaze in such service except he sc chooses, and can make
allowance for the perils by the canpensaticn *tc be received,

yet many believe that corporations woull use more care tc lessen



the perils and 1angers of their employes, if this exempticn for
demages for injuries to their servants was not so freely aprlied.
That this rule of the non-liability of the erplover #
epplied to rail rwad corporaticns is gengrally deemed to be
harsh an? unjust, we find illustrated by th s fact, that scarce-
ly had the doctrine been declareil in the MNassacnusets case
(Farwell v. Boston R.R,Co.) when the State of Gecrgia passed
an act declarinsy that such exempticn should not apply tc rail-
road corporations in that state. But Gecrzgis was not 21lons
in this attack azainst the doctrine. Other states fol lowed
suit until =2t the present time sarne ten or twelve cf the
states ol the Union have similar 2c¢ts upon their statute bocks,
an1 the subject is b~inzg vigorously agitated in several of the
states where %he cammon law rule still praveils,
We wonld also eall attention to the following faect as
beerins upon the arzumcnt just made, 2nd in cur mind ol nc
smmll signifigance, namely:? That one of the rcst canplete
and comprehensive acts passed in the Unitel States is in force
in Massachusets, the state first tc recoznize anl apyrly the
doctrine of exemption,. Let us examine scme c¢f these zcts.
(A) Thea Massachusets act.
It is entitled, An Act to extend and regulate the
liabilitv of emplovers to make compensation fcr
person=l injurises suffered by anplcyves in their
service.

1t was passed in 13%7, and? section 1l rcads as follows®
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Section 1. Where, after the passage of this Act, per-
sonal injury is caused to =n employe who is himsclf in the
exarcise of 7n~2 care anl diligcence 2t the time:'-

1, By reason of any defect in the condition of the ways,
works or machinery connected with or usa? in the businass ¢ f
the employer, or of any persoen in the service of the errlcyer
which arcse from or had not been Jiscovere? or remi?i = owing
1o the negligence of th2 erployer, or of any porson in tha
service of the erployer, and entruste? by him rith the Aty
of' seeing that the ways, works or machinery wecre in preper
coniition? or

2 e By reason of the negligence of any person in the ser-
vice of the employer, entrusted with and exercising super-
intenience, whose sole duty or prineciple Auty is that of
superintendience. ,

3, By reason of the nejligence of =2ny perscn in the
serviee of the employer who has the charge or control c¢f any
signal, switch, locomotive engine or train vpon a railrcad,
th2 employe or in case the injury results in death the legal
representatives of such employe shall have the sam2 right
of ecanpensation and remeiies against the emplcoyers as if the
employe had not been an empluye of or in the service of the
emnloyer, nor =2ngasel in its work.

Seetion %. Limits the amcunt receivable in case cf
personal iniury not to exceed four thousand dollars, an? in
cecse of 4eath, not less thar five thundzed and not r.cre then
five thousaond 3ollars, tc be assessed with reference to the
degree of nezligwnce of the errloyer or the person fcr whose
neglisence he is rade li=ble.

Section 5, Aebarrs-the employe from recovery where he
4i A rot sive notice of known defects withinrt = resscnable tim 3,

Sagcticn 7 and tne last, states thz*t the aet shall not
"apply to injuriss causel to domestic servants or farr laporers,
by other f21llov arployes.

(B) The Georzia Act.

By the following secthons of an Act passel by the



o8

legislature of Georgia, it is ¢lear at o is” = 2d
ar that =2 recovery is “ellowe

ir . o \

17 the dem=age was cansed by 2no*her arrlove and was not calsed

DY the fanlt or nesligence of the employe hurt.,

The Act was passed in 18355, ard in 1373 incorporeted into

their Code,

3. 2083, Rail ro=4 corroraticns »re courror carriers
ar1 liable as such, As such companies have necossarily many

a-rloyes wro c¢annot possibly cocniicl those who should exer-
cise care ani dilizence in the rurning of trains, such can-
pany shall be liable tc such emploves, as tc ressensers fcr
injuries arising from the want of such care ani dili jence.

S, 30386, If th 2 perscn injured is himself an arrlcye
ard1 the 3ormage wascaused by 2nother erploye, an? rithout favlt
or nasligence on the part of the person injurad, his employ=-
ment by the cumpany shall not b2 a bar tc ths recovery,

(C) The Iowa Act.
The following act was passed by the legisla+ r= of Towa

ir 1862 ani reads z2s follows: "
v ery corporation operating a rail razad shall be liable for
31l damages sustained by any person incluiing employes of
such corporation, in consequence of the ne;lect of egents,
or by any mismanaganent of the snsineers or o*her errlcyes
of the corporation, and in consequence of the willfwl wrongs,
whether of cannission or omission, of such ~sonts, en.jineers,
or other =amrmploves, when such wrongs are in any manner cchn-
nected with the use and operation of any rail wad on or
about w~hich they shall be erployed; ard1 no contract »hich
restricts stech liability shall be legsal en? binding .

(D) The Kansas Act.

In 187¢ the Followinz Act psssed th 2 legislatvre of

Kansas:

fvery rail roa?l company organizel or Acing businesg in
this state, sh211] b2 tiable Jcr all “ZImrajges icne te  any
emplove of sven company in censcquence of ary nesligorece of
its agents, or by any misconiuct of its ensineers or cther
employes to any person sustaining such damages.
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(2) Similar Aets in other States.
Similar acts to those given abcve hava beer passed in
Other states. Some confininsg their arlication to rail rcad

corporat tons an1 others so broad as to cover most of the d=nzer -
oU's ocecupmtions, In Rhed~ Islard they have ar 2et thet not
orly ~prlies to rail rcads bt embrances =11  ccrrcn earriars.
It was enacted in 1882,

Tt will be seen from ar exarination of thae ferezoing =acts
that the servont who seeks tc recover 'mier these statiites rust
be from neslizence, but that in this resypect he is held only to
the exercise of oriinary cz2re, stch 2s a man of ordinery judg-
rert ani prudence wolil exercise urder like circumsterces, =and
that irn most o the states the acts especrially invalidate ory
contract relioving the liability imposed upon the a-plovers,

(F) Are such Acts Constitutional?

Por san2time s2iter the possaze 0f thaese acts it wes
contenied bv rmany that such acts wer: unconstitutional as thoy
were esp=cially directed azgainst rail rea? corporaticns, but
the Surrare Court of th= Unitel States ir 1888, in examining
the validity of the Vansas Act (1) daclared that they “¢ nct
deprive = r=il roal canpany of its property »ithout “ue prccess
of law, o not deny to it thz2 equal prctection of the law, and

are ret in conflict w:th the feurteenth ameniment tc the con=

stitution of the Unitai Stotes, Jndze Field »ro wrot'e th o

———— e e EE M N T em e s e e G Ae e = To e B VW am e S me M e A e e s B e S e A e Se T My e
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(1) Missouri Pac. R.R.Co. v. Macksey, 127 U,S. 205.
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OPinion in tnat case said: "The only gaestion for our examin=
ation, as to the law of 1874 is presentel to us ir this caée,
1s whether it is in conflict ~ith clauses cf tr~ foUrteentr
erendment. The suprosed hardship znd injrstice ccrsists in
irputing liability to ths ¢ mpnay ~here no persunel wreng or
neglizence is chargeable to it, or its directors. Buti tk 2 same
hardshrip amd injustice, if there be any, erists when thce company
“1thout any wrons or negligence on its part is chergo? with
injuriaes to rprassengers, whatever care 2n? rrecattior ray be
tokén in conducting 1ts business or in selecting its servants,
if injury heoppen to the n-ssenzers from the neglisence or inccr -
retency of the servents, responsibility trerefcr at cnce attaches
tc 1t, The utmest care cn its pert ~ill relieve it from li=z-
bility if the passenser injvred be himself from neslizgence.
The law o7 1874 extends this Aoctirine, o2nd fixes = like lisbility
upor rail rea? corporat ions where injuries 2re subsequently ‘
st fered by employes, thoush it r=y be the nesligort cor incom-
ret.rey of 2 fellow servant in the szme gmneral ermrloyment, md
aetin- Under the s me immediate directicn. The ¢ its pessage
wos within the competency of the legislatnre we hat¥e nc doubt.
The obiection that the law of 1874 deprives the rail roa’ c¢arpan-
ies 0f the equcl protect:cn of the law, 1s oven less tenable
tham the on2 consiiered, It seems to rest upon the theory that
legislation #hich is special in 1ts eharacter is necessary

wi thin the constituticrn~l inhibition; but nothirs cen be further



frem the fact, The greater part of =211 lasislation 1is special
cither ir the obiect sought to be attaired by it, or in the
extent of its arrlication.-=-—~---~ Bt the hazardcus character
0f th 2 business 0f operating 2 rail road would seer tc fall for
a special legislation with respect to re1l roel ccreorat ikn,
havinz for its obiec+ trne proteeticn «f their arplcyes as well
2s the safetr of thse public. The busiress cf other ccrror-
ations is not subiect to similar Azngers to their arplecyes
an1 no obiection therefore car be rale to the legislaticn or
tha grouvnd of its makirg an uniust Adiscriminatior. It reets
2 prrectica2l necessity, ar1 211 reil roal corpcratiors sre with-
out discriminaticn riade subject to the same legislat "cn. As
said by the Ccurt balow, it is sirmly = qestion of lesgislative
discretion whether the sare liapbility sh=sll te 2rrlied tc cer=-
riers by c¢anal an? staze cozches, 2nd to parscns =n? corpcra-
ticons Using stesr in manufacturies,”
(G) The ™m2lish “mrloyecrs Liability Act.

Mzland has a Truck Act, z2r1 arplovers =n? werkren Act,
a Pactory Act and the fmployers Liability Act. (1) The latter
wes passed in 1880, an? is the most irmmertant =s dealingy with
the subiect 2t nand.

The Act provides five c2ses in #nich 2n errleyer is
rede linble for the result of roerscnal iniury coavsed tco his

werkran, t0 the seme extért that he #ovl? have been lisble if

e m G e T e mm e e . -—- - - . — -
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the injurei person h=1 not been a workmar in his errloy. The

o3 T S8 AG - .
VE €828 M2 be summarized as follows:

Where the injnry is causedi,

1. B Aefscts in the condition of the ways, wcrks, rachinery
¢r plert of the orployer.

2. BY the neslizence o a superintendent or = rerscn having
strerintendence entrusted tc him in the service ¢f the errlover.
e By improper orders given by » person supcrior tc thc werk-
1an injured, to whose orders such workrmen was boun? tc ccrnfcrm,
4, By obedience to imprcper rules or bylaws of the armpleyer,
or to the improper instructions given by srv person dele;jsted
with the enployers authority.

5. By the neslizence of any perscn in tho cerviee of the
'mrloyer who has the charge or control of =ry sisn=l poirts,
locorotive enzine or train Upon a r=1l rcad,

But tne errloye cammot recover if he is gvrilty of con-
tributory noslizence, if the fellow servant by wher he recelves
his iriuri @s wes at the time actin: outsiie the scope c{ his
Avties, or if he knew of tne danger a2r1 717 not warn the orplcy;

er or some svperior c¢f such dznger, or kncrirg of thz denger

voluntarily incurs 1it,



CONCLUSIOYN,

We ninve now finished a hasty 2r? therefore very incdr -
plete examination of the law of the liability o° erployers fc -
iniuriss to their errloyes brousht ~hou* by the negligmecee cf
co~=mrloyes, But before taking our leave ¢f th2 subject we
coarrot refrain frarw addirg that there =re twe fedfureas ccrrectd
with *his torie which has attrected our notice rore than =211
others, namely ¢ ¥irst, the conflict of Adecisi oms and crinicns
armeng the lsearnedl jrudges of the State Corrts, anl alsc tha
conllict between the State Courts =nd the Unite? Stetes CcUrts
upon some peints connected with our subjcct. Seccen?, the

sreat amcunt of Judicial Legislation to be feound cencerning this

question. As the latter “3ces not prcepoerly come within our
province we rzss 1t by with this slight notice, As tc th :
former we have made only » faint effort 2t hermenizati an. A

cereful examnation of th2 authoritigs w3ill show, we think, th=t

&)

nearly ~11 of the roldinzs ir r=cent cases, as tc who =re
Iellow servants and who vice-princirles, can be grctped vnder
the thraes h:ads or tasts given befere, ramcly: The Nassachusoets
cr common errloyment test; the United St=tes or grade 2.7 r-nk
test, ~nd the Yor Vork or the matur=s ol tn=s z2ct t Ste

While it is lirpossible =t this writing to sresk witn

spv_coertainty as te ~hat the treni of judici=l Aecisicrs will



be in the future, until scever~l importent csses that gre now
before the Suprere Covrt of the United States have boeen deter-
rired, yet we dc not hesitz2te in saving, that without Jcubt the
tendency of the Americen Courts is »t the present, =2nd will be
ir the futw e, to b2 zoverned more =2ni rcre by th~ principles cf
right =ni justice which each case sh=11 present, then by prac-
tices =2n4 precedence of the past that have long since become
inarrlicable to th= condition cf aiffsirs as they exist tc-day.

Capital or labcr earn never enjoy perfect success in

/

their respective fields as long as th2y =are‘unfriendly with each
other; but such unfriendly relations will contintve tc exist be-
twean than as lons =2s one is beins supported 2t the expense
¢cf *th 2 other, In th2 union of eapitrl an? lzbor fcr th  srrme
ccnr. orn purrose, production =rd profit, there should alsc be 2
shearirg in the incidents 2s well =2s in the profits, 1f labor
is esked to engage in some hzzarious uniertzkiny in which capitzl
is 1o profit =s well s=s labor, if successivnl, the results of
fz ilure cor sccident should be borne by both in prcporticn to
*heir respactive interests. Meith er shoul? l=hbor insist upcn
capitals bearinj; purdns that are unjust and inequitable.

In 211 these respects we belicve th=t the Naw Yerk
test 1 by far the most satisfactory 2n? just of 211 th= cthers.

m . . - .
The nature cf the act deterrines where the resycnsibility shall

- P . .
rest. If the nesgligence pert=ins to same Aty which th 2 em-



ployer owes to his servents, thm the errloyver is lisble Ffcr =zny
of the results arisinz from its non or improper perfcrmonce; but
if® th3 set o° neslizenege wes ir r lation to som 2 Auty of =r
orerative, th= anrloye verfcmminz it is 2 nere servart and it

beccres cne of the risks incident tc tho -rryloyrent wnich =11

porsons take upon enterinz  into the serdice.

Q/AW///V, /y/ s
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