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Introduction.

In regard to the division of law into two e¢lasses,
written and unwritten law, the pen of every jurist in the
civilizeld world has not failed to touch upon. We cannot
gsay, hovever, that each argument and definition produced by
them precisely agreed with the others as if all emanated
from the same stock. On the contrary, differences and con
fliets of opinion prevail here and there. By the Roman
lawyers themselves, little importance was attached to the
distinetion between the classes. And. in every instance
in whieh they make the distinetion, they understand 1% in
ite literal sense. When they talk of written law, they do
not mean law proceedinc direetly from the supreme Legiasla-
ture, but law which wasg eommitted to writing at its orisin:
guod ab inito literis mandatum est. Law not so committed
to writing, they call unwritien, This distinetion of the
so called "grammatical meaning" is too unimportant to at-
tract our attention and we shall net pause to dwell upon
it, but shall dismiss it, as Mr. Aunstin juetly did., with a

glance.

Our modern authorities took the foundation of the dis-



tinetion to be with reference to the sources of law, and

constructed their definitions upon that basis. This dis-

tinetion of judieial meaningy is, in its turn, very 1mpor-
tant for scientifie acecuracy and practical research. The
modern Civilianse say: Written law is lav which the supreme
legislature makes immediately and directly. Uhwritten law
is not made directly and immediately by tre supreme legis-
lature, though it owes its validity, or is law by tre au-
thority, expressly or tacitly given, of the sovereign or

state.,”

This demarkation of distinetion, in some respects, has
been adopted by Sir Matthew Hale in his History of the Com-

mon Taw and transferred by Sir William Blackatone into his

Commentaries.

Indeed we appreciate highly this distinetion of ju-
dieial meaning and ean not put it on a parallel in value
with that of Roman writers. But at the same time we re-
gret that it is at a distance from the most glorious perfeec
tion and not free from all objections. I ecan appropriately
cite here Mr. Austin’s eriticism about it: “Zhe distinction
between written and unwritlien law, in what [ have called
the judicial meaning of tre terms, is important. But as [
have already indicated, nothing can be less significant or
more misleading than the terms written and unwritien as t21s

applied. For, first, law, though it originate with tre



thoursh it orininate with the supreme Legislature, may be,
and in many cases has been, established and published withr -
out writing. And law flowing from another source, though
obtaining as law with the consent of the 3upreme rLegisla-
ture, may be committed to writing at its origin. Such,
for instance, are the laws of Provincial and Colonial Leg-
islatures. And such especially, as I shall show hereafter
were the edicts of the Praetors.

And in another place he directed his attention to the
argument of Blaekstone, and says:

“Speaking of the unwritien law, Blackstone says I

style these parts of our law Leges non scriptae, because

their orininal institution and authority are not set down
in writing, as acts of Parliament are, but they receive
their binding power, and force of laws, dy long and imme-
morial usage, and by their universal reception throughout
the kingdom.’> Now according to this, the division of
Blackstone and Hale stands thus: Acts of the supreme Leg-

islature are Leges scriptae. But any law, not created

immediately by the supreme Legislature, is non scrintum;
Provided, that! s, that its original institution be not set
down in writing. HNow, according to this division in which
the two distinctions are manifestly confounded, what be-

comes of laws made immediately by subordinate Legislature?



And mhat mould he the class of law made by judiciol deci-
glons of subordinate judges authoritatively recorded?”

After the subtlest eriticism of the authorities, he re-
marked that /¢t may be observed that the terms themselves,
written and unwritten law, are foreign to the lcnguase of
Fnaglish law thouph found in Broeton (who evidently borrowed
them from the Eoman writers) and in Hale and BRlacksione
subsequently. The terms proper to the English law are not
written and unwrittern lew, but statute law and common lew.’

This is true and one cannot bring forward any objeection
fo 14, Nevertheless we are fully aunthorized, and even
Austin himself justly conceded as much through the valuable
work of his jurisprudense, to say that we cannot reject
entirely the terms written and unwritten law as a result of
their general and universal application.

What., then, is the true demarkation of the distinetion ?
I do not believe that I cean more briefly and more acecurate-
ly mark out the line that Prof., Holland did. He remarked
upon Legislation as the sourece of law. thus,-

'Zegiflation, whether by the supreme power, or by subor -
dinate authorities permitied to exercise the function,
tends with advancing civilizeation to become the nearly ex-
clusive source of new law. Lt must be remarked that the

meking of general orders by our judges, or of dy-laws by a
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railway company under its acty, is as true legislcotion as is
carried om by the erown and the three estates of the realm

in Parliament.”?

And finally he speaks about written anéd unwrititen law

in these terms:-

"In legislation, both the contents of the rule are de -
vised, and leoal force is pgiven to it by simultaeneous acts
of the sovereion power which produce 'written low®, All
the other law sources produce what s called ‘unwritilen
lan’, to which the sovereion authority r~ives ils wrole le-=-
gal force,”

This cdistinetion must be far beyond any objection.
Indeed the terms statute and eommon law denote the same dis-
tinetion as this, but the terms themselves are ceconfined to
English law and are not generally appliecable,. So, too., it
seemg c¢lear, from the ceritieism above eited, that Mr. Aus-
tin eonceded it. Moreover, I cannot help thinkeng that he
laid down, prior to any other, the foundations of the sbove
mentioned distinetion.

Having sscertained what ie written and unwrititen lav,
next our attentiorn is ealled to the sourceces, or rather con-
tents of written and unwritten law, But the sources or
contents of written law are net within the boundary of my
present purmnose. So I would be satisfied here to sav

simply that they are devised by Legislature, or more accur -
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ately, they flow from the treasures of the mind of legisla-
ture under the oversicht of the econstitution, or in some
countries, politieal morality or usages.

What, then, are the sources of unwritten law? To
answer this question the modern authorities permit me to
put forth the fellowing arrangement t-

1. Cugstome and usages.
2, Religion,
8. Adjudieation; "Res Judicatae’,

4, Qeientifie discussion.

These constitute the chief sources of unwritten law.

The explanation, whieh would eonsume a great deal of time

and a large amount of paper, is needed to fully comprehend

these constituents. But I will not concern myself to econ-
sider more than one of them. If I doy I must wander in a
tedious and limitless way from my destination. So I will

g0 the right way and turn at once to the goal at which my
present purpose aims,

In this treatise, I propcse to discuss the law of
customs and usages, which constiiute a part of unwritten
law, That mueh of unwritten law is derived from customs
and usaces. needs scarcely any proof or authority. So 1
shall examine in the ensuning pages, the following questions;

1. How large a part of unwritten law of both Englend

and America is derived from customs and usages?



2. When are custom; transformed into law?

From my last remark upon unwritten law it would avnpear
to any one that the last question does not deserve to be
asked. But eminent jurists in different schools do not
agree with our observation. Their vigorous objection to
our authorities and their profound argument on the subject.
challenge all our depth of thought to the full examination.
If I were to say that the subject, at the present time. is
one of the main fields of dispute in Jurisprrudence., I would
be safe from the eriticism of exaggeration.

Finally I must remark that custom is such a usage as
by common consent and uniform practice will become the law
of the place, or of the subject-matter, to whiech it relstes,
So it is evident that custom and usage do not mean differ-
ent things, but the same, The title of my present treat-
ice stands only for the sake of scientifiec accurary., Here-
after I shall, gsometimes, use the meccustomed words "ecustom-

ary law" and "custom" for the law of customs and usaces, &e

after the frequent use of jurists.



The Extension of Cuetomary Law.
——eg -

I have already remarked that I shall diseuss in this
place how large a part of unwritten law, both in England
and in America, was, at one time, in an amorphous form of
heterogeneous custom. But it is not an easy task, nor is
it possible to mark out accuratly ite boundary. The
field is too large and some parts of demarkation are sunk
into an inaceessible shadov of uneertainty. 1If we should
endeavor to approach to precision and take up, one by one,
the eugstomary laws prevailing in England and ?he United
States, we would require numerous large volumes, and fin-
ally would be obliged to give up the task with a penetra-
tion to & darkness of uneertainty whether it is derived
from eustom or religian or geientifie discussion. But is
a large voluminous work the purpose of my present treatise ?
No. Then is it of any interest to throw light upon the
darknessg of uneertainty? Certainly it is in some respects
but the serviece, if I should render it, would not be re-
praid with abundant fruits. Above all, if we compare thise
question with the seeond subjeect whieh I proposed in the
latter part of the introeduection, we find it far below that
in value.

By this observation and assumption I shall not delay
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here for a long time and engage myself to collect a dry and

fruitless harvest. I ean not, however, quit this subject
without slightly tonehing upon it, If I hurry immediatly

to my main field I must necessarily dismiss, to a great de

gree, the appreciation of my present purpose. History may

be studied as history, without any attention to the geo-
graphical map; but we can not appreciate its real value o
understand completely its intrinsiec merits unless we can
fully cet the gseograrhieal knowledse, I would say the
same about eustomary law. To map out its general exten-
sion or situation is most necessary for our further pro-
cress, It is obviously beyond any controversy to assert
that a large part of unwrittem law is derived from popular
customs., I say here "a large part" and not more than
that, Some of the classicecal jurists of Rome and a few of
the modern jurists of the civilized nations have employed
the term "customary law" as a synonym with that of unwrit-
ten law. But this presumption is certainly the result of
over-estimation and exaggeration of it, and arose from ob-
scure knowledge as to the nature of judieial lav.

A gtill more objectionable assumption is that of NMr,
Brown, who says: "Indeed, cll lows have been in practice
before they were put in words, just as every act khad its

origin in intention, Laws have to do with the conduct of

r
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mankind, but they are themselves the result of the conduct
of men, Yhey are the result of the enduring sentiments
and protests of the good against the ephemeral bdbackslidings
of the evil. ALl laws float in men’s minds long before
they send down a precipitate of imperative words. [t mrst
have been understood by men trat theft—the act of tcking
the property of anothrer without his consent—was wrong be-
fore they made o law to punish tre thief, with a view of
preventing similar depredations, But long before man made
e lecw, they had bolts to their doors, and if they caught
the robber they exercised their right by taking his booty
from him and possibly even inflicting upon Aim a vengeful
nunishment. This was not done by one party but by many,
and mwe see in it the embryonic custom out of which the law
h2as developed. There has been a gradual evolution of law
from trhe nebulous justice wrick was scattered in men’s
minds and found an expression in their conduct, to the
statute dbook and the whole body of text-book law. The
real legislature is the people and the legislative machin-
ery whitch exists in this country, including the (ueen, the
houses of Lords and Commons and courts of lavw, ere only a
means by which the will of the people may be ascertained
and reduced to writings. What [ here aroue is, that thre

lesislature is second in point of time to the executive,



11
that custom went before law, and that law is noithing dut
agreed upon usage."’

This argument has, to a certain extent, a vigorous
strencth, but is too general and vague to the scientifie
eve. To eriticise minutely here this principle of observ-
ation wouls be to encroach upvon the question of the subse-
guent subjeet, but I ecan not omit to make one point. It
is a findamental error to assert that all sourcea of law,
written and unwritten, are nothing else but e¢ustoms and
usages. Wise legislation should no doubt pay prominent
attention to the popular eustoms; but that i1s not all,
Beyond it they should look inevitably for some other thingg,
sneh as rublie poliecy, circumstances of the time, or equit-
able reason. &ec. So it is justly said, and I entirely
agree with the statement, that “/n legislecture, both the
contentes of the rule are devised, and legal force is civen
to it, by simulteneous acts of the sovereign power which
produce ‘written low’.”

Turning to unwritten law, I equally objeet to the
view of Mr, Brown, Our tribunals do not confine them-
selves to taking up popular sentiment as the only source of
unwritten law. They should go sometimes to the fields of
religion, or more often to scientifiec discussicn, &c.

I will not however repeat here the components of unwritten
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law sources, already arranged in the iniroduction.

I shall put forth simply the extension of enstomary laws in
English common law. which.has been adopted by the United
States,

Customs are said to be either, (1) General, or those
which prevail throughout the kingdom, or (2) Particular,
those which for the most part affeect only the inhabitants
of a partieular place, or the members of a partieular class.
Coneerning general customs we need say litile, just because
so much might be said. By these., whenever they are appli-
cable, the proceedings and determinations of the ordinary
courts of justice are guided and directed as to the course
in which land should descend by inheritance, the method of
acquirirg and transferring property, the requisites and ob-
ligations of contracts, the rules for the construction of
wills, dees and statutes, and by these also the respective
remedies for civil injuries, and many other important par-
ticulars are settled and determined. Those decisions of
eourts, whieh favored the general customs, constitnte gen-
eral customary laws,

As to partieunlar ecustoms I muset say a lititle more.
but a precise treatment of these is also beyond the scope
whieh I have intended. It is8 doubtless true that these
partieular enstoms, whieh are eontrary to the general law

of the land, are the remains of & multitude of loeal eus-
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tome prevailing, some in one part, some in another, over
the whole country. while it was divided into separaste do-
minjionsa. Vhen these reparate dominions united under one
rule. a unity of eustoms was the inevitable result. And
just a1s many races under one peaceful rule will become one
race, gso many systems of lawg will under one rule become
one svatem, But, further, just as in ethnology we discov-
er instances in whieh a race, even under the most favorable
econditions. has remained distinet and sevarate in the midst
of another race. althouch living under the common rule and
associated in peace, in intereourse, and in commerce, so we
find in the study of jurisprudence that ecertain customs, or
systems of laws, have remained separate and Jdistinet in the
midst of a wide and uniform law, and have retained their
characteristic veculiarities in spite of many econditions
whieh favored an amalgcamation and a unifieation of these
variovns sysiems. These =0 ealled customs have in many
caces been taken into account and ceclothed ~ith legal forece
by the tribunals, These would be justly said in Zngland
to be Gavelkind, Borough-FEnglish, eustoms of I.ondon and
customs of Manors.

The customs of merchants affect certainly the members

of that class. Many writers exelude from the term custom

those rules relative to bills of exchange, partnership, and
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other merchantile matters, which have been clascsed under
the head "Customs of Merchants" by Blackstone on the cround
that their character is not local, and that their binding
foree is not eonfined to a partieular distriet. It has
been remarked that the law of merchants is in trnth only a
part of the general lavr, and courts of law must take notiee
of 1t ag such. Doubtless where the customs of merchanis
are established and settled by known decisions, it is the
general law of the land." But there are some quections
the decision of whieh depends npon the ceustems amongst mer-
chants, whieh have not hitherto met with judicial recog-
nition, and in such eases it i1s fit and proper to take the
opiniong of the merchants thereon. At any rate I will not
eontradict at any length this prineiple of so many writers.
My postulate is that law which is derived from the customs
of merechants should be, without question, ranked among cus -
tomary laws, for they affect the particular eclass only,

among the general people of the state.

2. When does custom become transformed into law?
Having ascertained the situation and sphere of custom-
ary law in unwritten law, we have now come to the subject
of transformation of ecustom into law. In explianing it.

vwide differences of opinion have been raised among differ-
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ent schools of jurists. Easech of them discucsses and argues
it from his own point of view. So the result is we are
earrying, at the precent time, entirely disagreed weights
of antherity as to the subject. Of course I cannot dis-
charge the task and decide the differences, But we mav
Justly hope to arproach on a clear reason if we compare
carefully their differences, and examine minutely the
points of error which we think they have obviously committ ed.
Before we proceed farther I must say, aided by several
eminent authorities, that heterogeneous eustoms in a nation
are transformed into law on the instant thev cet legal foree
from tribunals authorized by the suvrreme power of the state.
But there are a good many jurists, ancient and modern. who
do not accept thie doetrine. It is commonly suprosed by
writers on jurisprudence, Roman, English and others, that
law shaped upon customs obtains as positive law, independ-
ently of the sanction adjected to the customs by the state.
Ulpian, who is in all praetiecal law a clearer and more
frustworthy writer than any of the other Roman jurists, re-
marked as to the validity or binding forece of custom. that
long custom, in matters which do not eome to us on the au-
thoritv of seriptum, is wont to be observed Pro Jure et
Lege. whieh we may perhaps translate "as gtatute law'". The

same theory is clearly imnorted into Justinian®s Institutes,
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And we cannot help thinking that Hale and Blackstone also
committed the same error by the adoption of these Koman au-
thorites. It is supposed, for example, by the English
writers that customary law existes as positive law by force
of immemorial usare; and that the decisions of courts have
not ereated, but have merelvy expounded or declared it.

Bat it is an erroneous hypothesis, and one pregnant with
numerous absurdities and inconsistences.

We must necessarily sacrifice a few lines to ecriti-
ecise the hypothesis of the forepoing paragraph. All ithe
customs immemorially cecurrent in the nation are not legally
binding.- But all these customs would be legally binding,
if the positive laws, whiech have been made upon some of

them, obtained as positive law by forece of immemorial us-

age. And positive law made upon custom is often abolished
by legislature or by judieial decisions, Indeed the writ-
that

ers in question admit,the continuance of the rule as law
depends on the sovereign pleasure. But supposing it ex-
isted as positive law by virtue of the consensus utentunm,
it could not be abolished, econformably to that supposition.
without the consent and authority of these, its imaginary
founders. At any rate there is in the hypothesic no limne
of demarkation between mere ecustom and customary law,.

So we can never maintain it as a8 correet one,.



17

Elsewhere Ulpian gives a ground for the binding force
of ecustom as "statute law", where he defines mores as the
tacit agreement of the people confirmed by longs custom,
This tacit acreement was sugvuested probably by that CGresek
idea of a common acreement of the state, whieh Papirian
introduced from Demosthenes into his definition of lex.
The same theory is earried further by Julian, into an in-
exact comparison between the general following of a custom
by the people as a number of individuals, and the formal
passing of a law by the people as an assembly, This "eon-
ceit", as it is termed by Austin, is eagerly adopted by
Blackstone, for whieh the former author justly takes him to
task. Mr. Austin says:?

“The conceit t2at customary law obtains as positive
lav by virtue of tr2 consensus utentum, was sugrested to
ite numerous modern partisans by certain passages in Just-
inian Pandect, particularly the following passage of Julian:

Tnveterata consuetudo pro lege non immerito custoditurs
et hocrest jus -ruod dicitur moribus constitutun, Nam quum
ipsze leger nulla alia ex causa nos teneant,quamn quod Judic-
io populi receptae sunt, merito et ea, jgu.: sine ullo scrip-
to populus prodbavii, tenebunt omnes. Nam quid interest,
populus suffradio voluntaiem suam declaret, an rebus ipsis

et factio?'
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“ithout pausing to analyze the passogey, I Shall briefly re-
marl on = fen of the errors with wiich it overflows.
First, it confounds an act of the people in its collective
and sovereign capacity w~ith the acts of tre menbers consid-
ered severally, and as subjects of the sovereign whole.
Secondly, the position maintained in the passaoe is this:
that a custorary rule whichr the people actually observes,
is eguivalent to a la» which the people estadblisres formal-
ly; since the people, which is the sovereign, is the imme-~
diate author of each.?

Still he eontinunes:

"Now edmitting that the position will 2old, where thre
people s the sovereign, how can the position possidbly ap-
ply where the people ts ruled by an oligarchy, or where it
is subject to a monarch? During tre ®irtual existence of
the Roman commonvealtr, the position maintained in the pass-
are might have been plausible. But it is strance that the
author of the passzoe, who lived under Hadrian and Antonin-
us, after tie FRoman world had become virtually a monarciy,
did not perceive its absurdity. He must have known that
the laws formally establishred by the virtual monarch, and
customs observed spontaneousliy by the subject Roman com-
muntty, could not be referred in any sense whatever, to one

and the same source."
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As to Blackstone he eriticises thus?

“Rlackstone borrows this passage of Julian’s, enhanc-
ing its orivcinal absurdity by adding nonsense of his owmn,
Thus”, he remarks, after he has cited the passage, 7did
trey reason, »2ile Rome %ad some remains of her freedom.
And indeed it is one of the characteristic marts of Englis?
lidberty, that our common law devends upon customy whic?
carries this énternal evidence of freedom along with it,
that it was probably introduced by the voluntary consent of
the people. Now customary lav, as positive law, is estab-
lished by the sovereign. And, consequentlv, whether it bde
introduced, or not, by the consent of the people, depends
upon tire form of government. If the people are the sover-
eign, or if they share the sovereignty wit> one or a Few,
customary law is the law introduced by their consent, in
the strict acceptation of the term. But if the people
have no share in the sovereionty, they have no part what-
ever in the introduction of positive law, customary or oth-
erwises and can only be said to consent to its introduction
in the remote sense that they acquiesce, whether by reason
of fear or some other motive, in the existence of the gov-
ernment which establishes the law."

Finally he remarked that:

P8ir "illiam Blackstone®s meaning may have been this:
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that the antecedent custons, whic’r are the sround wor:> of
customary lan, are necessarily introduced by the consent of
the neople: or, in other words, are necessarily consonant
to their interests and wishes. But even this is false.

[f the veople be enlightened and strong, custon, like law,

be
JAconsonant to their wishes and inlterests.

will comonl
[f they be ionorant and weaiw, custom, as well as law, will
commonly be apainst them &c.”

These eriticisgms of Mr, Austin as to the authorities
above referred to should not be objectionable, and I can
not but entirely agree with him, But Mr. James C. Carter
of Newv York city recently majde an address before the Amer-
ican Bar Association on the DOrigin and Growith of Tiew, and
objected powerfully to the assertion of Mr. Austin.

Mr. Carter, after eriticining Mr, Austin’s definition
of law., sa—ra3?

"It seems to me that this attenpted explanation of the
genekis of law by the Aypothesis of a comnand is wholly il-
legitimate. There i8 no occasion for any hypothesis.

The mhole process is open to observation, 25 a matter of
fact, and the solution of the question lies, like that of
any other similar problem, in the scrutiny of actual facts.

e know that we have judoes, and all we know of tre law

comes from their decisions. The ~tatute book, indeel, is



onen to us; but we do not know the meaning of this, in any

controverted cases, except fromn the declarations of the

Judges. All the knowledoe, therefore, which we really
have »f tre law comes from the judne. But how does he coel

at thre law? Does he make it? I[f he did it would be his
cormand, and not thrat of a sovereign. But any such impu-
tation of sovereignty to a judoe would be contrary to the
ohserved and manifest fact. The exercise of any Such pow-
er would be ground for hAis impeachment. “e all know the
method by mhich he ascertains tre lGW. o o« ¢ o« o« o« « o o
That the judse can not make the law is accepted from the
start. That there is existing already a rule by whicr the
case must be determined is not doubted. lnguestionadbly
the functions of making and declarins the la»v are here
brounht into elose proximity: Butl, nevertheless, thre dis-
tinction is not for a moment lost sight of. It is arreed
that the true rule mnust be somehow found. Analogous cases
are referred to. The customs and hadbits of men appealed to,
Finally a rule is deduected which is declared to be o7e¢e which
the existing law requires to be applied to the case.

he conclusion from this is that our unoritten lay—
whickr s the main body of our law— is nol a command nor a
body of commands8, but consists of rules snringing fronr the

social standard of justice and whicr have been found in the
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course of the application of that standard through e long
period to tre trancaction of men?

In another place he econcluded his argument:
Y w]f the foregoing views are well Ffoundei, I am now
Justified in stating the conclusions to which they lead.
Those are, that law is not a body of commands imposed upon
society from mithout, either by an individual sovereisn or
superior, or by a sovereign body constituted by the repre-

sentatives of society itself. [t exists at all times as

one of the elements of societu, springins directly from

hadbit and custom. [t isy, therefore, the unconscious crea-
tion of society, or, in other words, a gron-th. For the
most vart, it needs no interpreter or vindication. The

members of society are familiar with its cusitons and fol-
low themy and in following custon they follown law. [t s
only for excentional instances taat judicial tribunals or
legislative enactments are nceded!?

Whether law is the command emanatineg from the suprenae
porer to an inferior in the state, or not, is a =2reat ques-
tion whieh needs a long and limitless argument, But we
are far from the assumption that custom, which prevails a-
mong people, itself is law, throursh the historieal phenom-
ena or philosophieal reason of jurisprudence. What were

the ancient fhemistes (Ocuwtesc) in Creece? Tiere they



23
ecolleections of eustoms? If custom itself is law, what is
the funetion of Liegislature? It is far beyond any contro-
versy that from the primitive stage of society to the pres-
ent time, the manacgcement of law, to make new ones or decide
any ease, has been confined to the funetion of the supreme
power in the state, Moreover there is no doubt that any
one can not break law without inecurring on himself the evil,

or more teechnieally, the sanetion flowing from the supreme

power. What. then, wonuld be the law but the command of
that vower? Certainly the judce can not ftake upon himself
the task whieh assumes the legislative function., Yet the

moment the judgment is rendered and reported, he passes un-

consciously or unavowedly into & new language and a new

{rain of thought. We admit that the new decision has mod-
ified the law, In faet it has eghanced the old rules, and
a2 e¢lear addition has been made to the preecedents, This is

clearly to be seen from the nature of the judicial funection,
or he ecould not administer justiee, and keep pace writh so-
ecial progress.,

By the above argument it seems to me that the judges
ean adopt eustoms to be the sources of unwritten law, as the
Lesislature takes them up as sources of written law, I as-
sert positively that they are fully authorized to do so by

the supreme power of the state. Prof. Holland says?! “Z7he
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state has in oeneral two, and only two, articulate organs
for lav-maling purpose—=the legislature and the tridunals.
The first organ makes new law, and the second attests and
confirms old lan, thouoh under cover of so doing it intro-
duces many nevs principles.”

In truth we can not see any or~an, outeide thease two,
for law-makines purposes in the state, So it would be well
to eonclude that ecustom itself is not law, but eustom, and
to deduce logically. to follov eunstom is not to obey law,
but eustom.

Yhen is it transformel into law? As we have often
seen before, it beecomes for the first time law at the mo-
ment it is adopted by the courts of law. Professor Holland
says:® “Yorality plus a state enforcino the observance of
certain parts of it, i8 customnary law.” And in another
place he eontinues,- "“7he state, through its delecatzss the
judoes, undoubtedlu grants recoinition as lav to such cus-
toms as come up to a certain standard of general reception
and usefulness.” ore emphatically Mr. Austin remarkeil
that Y“/ndependent of tre position or establishment which
it may receive from the sovereian, the rule wrick a custom
implies is merelv a rule of positive, or actual morality,
and Aderives its oblinatory force from the centinents called

pudblic opinion.”
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In the next paracrarh he sontinue~,- “NMo: a —erely moral,
or merely custovary rule may take the gquality of a legal
ruley, or law, in tovo wayss; 1t may be adopted dy a sovereisn
or subordinate lenislature, and turned into law in thre dir-
ect modey or it may be taken o8 the ground of a judicial de-
cision, which afterwards obtains aniprecedent; and in this
case [t is converted into lav after the judicial fazhion.
On the first of tres2 suppositions, the legal rule which is
derived from the customary is statute laowy on the second of
threse suppositions, the legal rule which is derived from
the customary is a rule of judicial law."”
Before I finish the present treatisey, the collatersal

question, To what eustoms should our judcses lend legal force?

naturally suggests itself to me to be slightly touc%ed upon.

Some authorities put down the conditions which customs must
fulfill before they can be taken up by the judces. The
conditions may be enumerated as follows?-~

1, That cecustom must have been used so long, that the
memory of men runneth not to the ceontrary.

92, It must have been continued.

It must have been peacable.

i}
.

4, It must be reasonable.
5, It ought to be eertain,

8. It must be compulsory.

7 It must be consistent with others.,
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No doubt these are necessary conditions to be fulfilled

before anv custom will ask the hand of the state, Yet I

wish that I micht add one more condition whieh is that it

must be expedient to the general welfare of the nation.

Nov I shall eoneclude the foregoing arcuments thnat-

At the time when salutary customs which prevail among the

people are adoptei or enforeced by the judeses they are trans-

formed from customs into laws} namely, customary lawse; and

these customary laws form no doubt a large part of unwritten

law,



	Cornell Law Library
	Scholarship@Cornell Law: A Digital Repository
	1891

	The Law of Customs and Usages
	Matsugu Takemura
	Recommended Citation



