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In iy studvepreparatory Lo writing on this subject,d
found the cases,and even the text books in hopelass con-
flict in regertl to it, Treatises on Real Pronertysspcak-
of them zas one thing,while treatises 01 corporabtions,
and partioularly municipal corporations,regarding threm as
& very different thing.

After som2 hesitation,l came ©to the conclusion that thé
apparent conilict in Fhe dacisions and %Hext books being
largely due to the diversifie:d naturs of francnisesscould
be to & grsavn exbent overcomz by a classificaltion. And

am aware that the classification adopted is very

i

whilse
cruds,l ©think that it is a natural one,and I trust.mayv sug-

Y

7est & reconciliation of most of the cases,
In treating of the subject;instead of £filling the

pares with numarous citations of the facts of particular

+ A

casessl have attempted to make & conseiss statament of the

1
I

qeneral princiniessand the reasons wihic b supnort them,r0D-

- ey

important parts of The

ot

ing by so doing to cover the mos

je in bthe brisfest »nossible mannar.
subject in the bri 88t 1 A.G P,
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Chapter I.

T™e Feneral Jature of Franchises,

Io BedsRAL DRRIATWIONT OF A PRANCHI SH,

In order to come at a fair understinding of what
franchises are,end what can be done with them,our first
inquiry isswhabt is a franchise.,And & suiteble,en absoclute-
ly correct definition is probebly not Lo bs found in any
text book or decision now accessible Lo the student who
may nave occasion ©o insbtitute the sesrch.Jevertheless,
some eninent jurists and text book writers have formulsabhed
definitions whieh in the contingency Tor which they were
made,werse sufficiently complete and nccurate for the puT -
pogses for whiech they were intended.,fnd we,by comparing thhes
several definitions,may likewise come to & conclusion suf-
ficiently accurate for present purposes.¥e find in the £irst

placesthat o franchise is an adventage,given to o certe

i

fle
=

berson or persons,3econdly,thst the advantare is oiven by

i

Ghe state in the exercise of a sovereign power,Thirdlv,

R

that the benefite conferred do not belong to the subject



of common rights.ve find further,by a Vvery crude examina-
tion,that the adverse nature of different Ifranchises makes
enything but a very comprehensive definition, defective as
2, general definition,while on the obhher hand,e difiiculty
is encountered in forming o general definition that will
not include too ﬁuoh,

By Finch,it has been defined to he'Aroyel privilege,
or & branch of the kings prerogaiive,subsisting in tThe
hands of his subjectsand he goes on to s&y that i1t may
be vested in a natural person,or & body politic.Blacksitons
and nearly &ll of the #“nglish aushoritiessadopted Finche's
definition.,Jow 1f in Ingland,s privileae in the hands of &
subject,which the king alons could grant would be a fran-

chiseywith us & privileg

o
o
=
[}
o)

o Immuniity which cannot he le-

gally exercised without ledgislianive grant,mustc be a fran-

)

chise,Therefore a

ranchise may be defined as AT ADVANTATA

L]

GIVAT BY THE STATHE, IT 0HE XURCISH OF I8 SOUERSIMTLY, 0

A PRERSBON OR NUMBER OrF PIRSONS; IT wAY Bn IN THE FORG OF AT

XM PYION, A CPRIVILAZE, OR A POVER, WHICH DOES JOT BHLOIE 10



T SURSECT OF COMioT RIGHIAnd as is saldby Ghief Justice
sMarshall,"ought not to he exercised by private individuals
ot their mere will and pleasure,but should be preserved

for public controli.,”

II1. FRANCHISHES DISTIHILISKH D PROM STATUPORY RIS,

A frenchise must he the deleganion of cthe right Lo ex-
crcise some power or privilege which is in fact contrary
-t0 the law of the land,And it must of course be some power
or privilece which the soverseign vower of the stats has &

right to delegate or create,Pranchises are to be distin-

gunighed from statutory rights in that the latter is given

ct

bjec

bhe s

c
o
[
|_I
-]
it

]
-}

S,znd thus becomss & common Tight,or in
other words,becomes the law of the land.No one having an ad
vantages,which by the definition.is one of the distinguish-
ing festures of & franchise,¥or the same reason,a ricght or
privilege given by the constitution.cannot be a franchise.
Whether the privilege of voting in the United Staves(in
view of the provision in the United States Constitution,

guarenteeing to the people of erch stak a republican form



of government)will be discussed hereafter,under the head of
political franchises.

Of course franchises must in bthis country be granted
by spscial svatute,or by some statutory process,if by the
latter,the right to become & corporation may be & comnon
rightsy but the richt to enjoy the franchiess is only acguiré
in the mansier prescribed ixn—tlhe-wmanner-progeri-ved DV the le
gislaturessubjert to the condiitions express or implied,
which the law imposes,The primary differences hetween the
statutory or commdn rightend a franchise esrs-first in the
case of a common or stetutory right proper,there is no dis-
crimination in its enjoymentbetween persons of the same
class,while such a discrimination is one of the discrimi-
nating features of a franchise,Secondly,the parties who are
to receive the Tfranchise are always ascertained bLhefore it
1s granted,while a statutory or common rirght may exist,even

though there 1s no one to claim and taks advantane of it.

III. WEAT IS8 A COuOT RIGHTY I[N OJ& COUTIRY AY B A 1WRAT-

CHIS= I AMOIHUR,



I should be noted that a privilege may be a conmon
right in one country or state,and & franchise in another,as
for instance the ricght of banking.in New York,under ithe re-
straining ach,passel in 1804,which provided that"no per-
son unauthorized by lewsmay become & member of an &associ-
ation==mrmemeeeee or proprietor of any bank or fund for issu-
ing notesgreceliving deposits,malting discounts,or transact-
ing other wwsiness benking business.'[t was held that this
took aweay the common law right of banking.end made bawking
possible oniyg in the exercise of a franchise to be obtained
by legisletive grant.,At the same time in imgland,end many
of the American states,it was =z common right,given by the
common lazw or statute,to all who might see fit to engaue

in bthe business.As Iias been sgen,a statute may conferr a

comnon right oe & franchiss,depending on the scope of its

application,and its ascerteined or its indeflinite benefic~

IV. HAD CAN B 'UHi SUBJZOY 0¥ A FRANCHI Sk,

Any power privilege or exemption can be given as s



10
franchise,except those that fall under the following classg
Hirst,thosc conferred by the fedsral or stase constitbutions
or by statute or common law,Secondly,those prohibited by
the itederal or state constitutions.Thirdly,those incidents
and powers oS sovereionty which are absolutely inalienaile,
"he first elass are not subjects of franchise because they
already beloneg to the citizen of common right,The other
classes arc not because the power to grant them does not 12
in any branch or organ of goverﬁment.

V. GoiaRAL CLASSIFICATION Op IRANCHIBIS,

Ls to the classification of franchise,but few have at;
tempted it,and those with regerd Lo special features only.
But 1t seems that 1f the genseral nature and purpose of the
franchise zre taken as a basis of classification; they may
be classified for convenience of memoriging and referencs
at least,as POLITICAL FRAJCHISxS~those that are oiven to
such bodies politic as cities,and incorporated villeges, for
the purpose of establishing a limited local government.,

The other class we may call PROPHRTY FRAVCHISES.-such as ap

givento an ordinary business corporation,and have to do wih
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an ordinary bGrensaction of business,and the ccguigsition and

manacaement of propsrty.

The latter cless may be sub divided with reference to

thelr abstroct or relative vslue as-first,rFranchises inci-

dent %o the transaction of business,Second-franchises wnich

create property rights,
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~

Chapter II.
Property Franchises. ...

1. DEfTTITIOT ATD JATURE OF A PROPRINY VRA TUlind,

Property {franchises are %AO“G ghieh give their po-
ssssors carhain advanteges over thelr fellows 1o the use
of their own property,or in the transachion of business;
or the right ©o oengare in a businsss in which they other-
wise could not ~as the right Tto maintain a ferry and cherge
tolls for the use 0of it,Some of the most common franchisses
of thisg class are,limited 1liability on contract;a 1linited

right to exercise the power of e¢minent domain,The »privi-

Ysge of & corporagtion to sue and hs su=d in its eorporais

4

name,the rigTht bBo use & corporate ssalsete,
VII. VALUH OF PROPHERIY FRAJCHI SIS,

This class of propsrity franchises is usually con-
sidered by the courts as incorporeal hereditenents.Their
value being the power,privilege or advantbage they confarre
in &dibtion To w©nose which belonyg to the individuals by com-
mon right,in regard vo ths ownership of propsrty and b

¥il8i -

ness bHtransactions.Generally thenysthe va

Frt
foe]
@
o)

b
0

franchise
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18 a relanbive onsethat is it depends on bhe value of the
property to which it relates,But thers may Dbe instances
where n franchise is of value,saside froa addindependent of
other property.An exanple of this kind sould be the right
to maintain a ferryvswhieh night bz of value Lo 198 pOSSEssDdY

4

thoursh no ferry was mgintained at the TLime,

JOLDERTY 2y PROPARTY O {iR-

CP-
b4

Viii. Ty TSUAL LIABILI L M

SHIP ATD RBUSITuSE TRATSACTIONT.

Before discussing the effecti of and naturs of tThe

most prominent franchises,it may bs well To tura our atioen-

ion for = moment to the common and inevitahlse incidents an

Ls,0f business traansecbions.And in the first place we

[¢]
b
5
o
o

should noticethat the law imposes o evseryone a pe rsonal
liability for his own debitssand also For all torits committed
by him,or damage done by his properitviand he is also liable
for the acts of a1is agents,who acht within the scope of 1is
apparent aubiority in every cese where the liabili tr would
attach to tha principel if ne were the one zciting.This
personal liahility is somedthing that invariably attaches O

property ownerss:nd Lo the partizs To & business LHransacy



sery to protect creditors and

U

GionygAnd indeced it 1Is nece
pronote fair dsaling betwesn man and man.And 1t 18 doubt-
lsss because common justice demanded it that the law de-
clares,public policy senctions,and avery branch of our ju-
risprudence enforces it.

Agains,one individual has no controlil over or pov-
er to lewfully approprialbe tie proparty of anobher,noc mas-
ter hovw necessary or advantageous it may bhe 5o his business

interests.Such a power however does belong to the sovereigm
Ly of Lthe state,and may be exercised as eminent domain
Indeed such primery facts as the level 1liaghiltiy here men-

tioned,and the power of eminent domaln.are such COMMON MaxX-—

w2
@
W
o
o)
2

ims of law that to mention them almost unnecessary.

But their connecition with the subject in hand is so inti-
motGe Ghat they cannot with proprisiy be onitted,and they are
such fuandimental and underlying principals.,that thevy must

ever be foremost in the minds of those who would accurate-~

1y detect and definitely outline the

—t

DT opaerty franchises of

F,

a business corporstion.

IX. s COURTS HAVE §0vi' SISCUSSED ATD DOFL TubD FRANCHI 8148,



These francihises being most commonly aet vith In
connection with that other intangible,invisible belng callsd

a corporations,and the courts being confused with one exis-

tancs which the natural senses could sot comprehend,vhen U

18
Lwo appeared blended together,scemed Lo consider life oo
short and time too precious to logically discuss and def-

initddy definethe most obscare of the two invisibles,which

franchise,But they have neverthelsss spelled out a

fde
0
fais
ey
@

ons which

{nde

lodieal solution for the most i1aporitant quest

with regard to franchises thugh in fact they havs

o
H
jie
2
2]

very often reached their conclusions by some line of rea-
soning obher than that of considering the purposes and the
facts of the franchise itsell,YBuit the practical result has
made excusable the i1llogical and sometimes apper2atly con-
flicting decisions of Lthe courits.
X, RS CONBTITT T gLdmyTs O A CORPORATION ml3AXa0 19
MBRCAT I Lis BOBSINGSS, PIRS W, LIMI LD LIABI LITY,

Let us consider uhe most simple corporation eoa;
ceivable,.,which wouid periaps be & corporation engaggd in

mercantile business,WVhat are the franchises posssssad by



such s corporation?Vve may first mention the limited liabil-
ity which is the most conspicuous and poasibly Lhe chief
franchise possessed by such & corposration.

We {ind that the corporation is conposed of & nun-
bar of persons wvho have sach conitributsd » certain amount
of capital,the sumn of which constitulbses the whole capital
on which the business of the com bination is to be carrizd
on.These menbers to 2ll appearances do business a8 otier
persons.each transaction being brought aboul esither by tnose
personally interested.or their duly suthorized agenis,Yetb
we find that 1f the assets of the combination becoms less
than its liabilities,the creditors must suffasr as loss,the
difference,because the state in the exercise of its sover-
eign power has empowerad bLthose persons so engaged in busi-
ness,to convract debts that they need not pay if the amount

of capital permenentliy required Lo be invested by them

Q
[y
H
I

'
o
s
ja)

proves insufficient under tTh:

o
<

P
o
u)

aent Lo meet their

liabilitiies and although the Bebts contractsd wers by the

parties Ior BLheir own pversonal advantigge,and alithoush the

iy Cu

[

-

individual meanbersof Lhe corporation had amplz nsans From
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which to pay their debts,This exemption from 1iability
whiech the stane grants and the law enforces,is a franchise
of the copporations,and illustrate well the principle in-
grelients of all franchises which is the advantage given
t0o their possessors over those of the same status who

do not have then,It is on sexemption sthat does not belong to
the citizen of opmmon right.7his exempition,I might add, is

L}

not hased on equitable principles,but is justified by a »
sound practical political economny for the purpose of feeil-
itating 1&2%6 enterprises,
XI. THE RIGHT 49 8U ARD BE SU=D I¥ A CORPORATE (JAME IS A
FRANCHI 83,

The righ?t to sue and be sued in the name chosen by
the members a8 the name under wiich they will transact the
business of the concern is in this country a franchise,be-

cause 1% 18 a principle of procadure ever inforced that

>4

suits must be brought by and against the litigants in Hheir
own names,and as that is the mods of bringing parties into

courtyand is the only one that would be ordinarily rec-

ognizedswhen the state in a different case,prasscribes » dif



18

ferent way,that grant is a franchise,The right to sue and
be sued in the corporate name in Bngland,can hardly how-
sver be termed a franchisse,because any concern doing bus-
ness-as for examplse a partnership,or a joint stock associ-
ation,-may sue or be sued in the name they have ndopted
under whicei to do business, Therefre this privilegs in
ngland is o common right and nqt a, franohisa.
X1, PHN RIGED O EXERCISE A COTIROLL OF 1w BUSBIIZSS BY
VO QOR DIRBCTORS =G, , I8 TOT A FRATOHISH,

The right of a stockholder to vote and have & con-
troll in the business is either & manter of contract,or a
common right incident %o the interest nwned by the stoek-
nolder,It certainly can be obtained by other means GLhan 1lag
islative grantess 1t is not a franchiss,

Xtil. PoRPwiJAL SUCCESSICT OF A CORPORATION IS JO70 A IRAT-

Perpetual succession.which it is 80 often hinted
is a franchise,rests solely on contract,and is the neces-

sary result of permibtbting one mamber of a conearn by trans-—

ferringy his intares

3% to an outsider,to constitute She Lrans



fsrree in hisstead a member.,Perfect perpstual

.

enjorvad by joint sbtock 2880Ciablons, which are creatures of

contractunder authoriny of the common law,and possss no

franchises, Jone of uthe slenents of a franchise Are pres 2nt

in the powar of perpetual succession.S8o to argue thet 1t

=

i8 not & freanchiss g2ems UNNecCessnIy,
XTIV, B DEIIIZIOT O A CORPORAMION,

Then to the comhinantior under considzsratnion,thelre o,
but two frenchises cranted,The one certein exenptions from
ligbilitysthe other the right to sue &snd be sused in ths
contrecting name,This combination is called & corporaiion,

and & corporation is defined by the gresat Jurist.es being

an invisible,intangible person,exisiving only in tne contem-

45}
el
o}
o«
foud
¢
o
jeet)
C.L
O
]

3

[}

plation of the law,RRy this definition,we &p:

s something invisible,insudible,in-

=t
an

agine thet thzre ex
tengible,tastelesss;odorless,and without feeling,end vet

this something which 1s eas blind 28 & ¥not holeyes desf &8s

a fog born,end as dumb as & vacuum,is capable of contract-
ing anc¢ doing &1l kinds of business.But with 211 ifs bus-

N 2

iness capacity.its profits it cennot hold.Vow I do not wish
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to be understbod as ridiculing the idea of calling a coT-

poretion an invisible person.,Thatv fiction,lile 211 other

leral fictions,was for & purpose,and that purpose

produce brevity in describine and dealing with ©Th

[N
s}
H

3
s
&

corporate Tranchises while they were acving withi

was To

& pecul-

iLooh

yowers .nd liabilities of the persons who enjoy Uhe

e

SCOD

to which tThe franchises apply.¥hen the legal fiction was

carried furthersend socught to be made & test by w

hich

to de

the status of the corporation under the fourteenth

emendment to the consvitutionsete, ,in that capaci

beyond the scope of its usefulness,

tonke

A corporation exists in reality as well

]

-
7

contemplation of law,and thére 18 no reason wihy i

exist nce should not be defined,We have examinecd
chises of & common business corporation,end aside

franchises we find it ig¢ simply & combination of
ualeg doing business.Then what i8 2 corpopaition?lt

bingtion of individuals for a cericin purpose,to

PR Y

was

s actual

fro

]
=3

T
Lii

o
b=
o

1

its

individ-

is

&

C om~

accomplishment ol whiclh They &re ¢iven by the state certain

franchises,

®
;
<
®
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m
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Tt

XU,  THE RIGHT T0O EXMROISH pidIlre DOwALd I8 A YRAHCHI S,
ne of the pecwuliar sovereirn powers which some COT~
porations are perhitted to exercise,is the power of emi-

nent domain.This power is to a limited extent,delegated by

the stathe to corporations encared in a business of such &

o
«©

public nature tha®t ths exercise of this power would
justified on the theory oi the greatest good to the oreates?
number ,And this power in Tthe hands of a corporation is of
course a franchise,
Xyi, BEXeMPPIow ERO PAXATION A FRANUHI Si,
All property 1s oFdinarily subject to taxation by
the state,and an immunity from taxation of certain propertyv
by the state it seems must be & franchise.In the case of
Morgan v JLouisiana,it was bheld thet exemption from taxa-
tion was not such a franchise &s could be mortusged and
soldgand in the same cas¢ 1t was strongly intimated that im

S

munity Ifrom taxation was not a Ifranchise at 2l1ll.But =211 of
the elements of & franchise were present,end there is good

authority in declaring 1T to be such,whiclh seems ©0 bethe

natural and logical conclusion,
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an artificial person,it cannot without authority from the
stateseither express or impliedshold land,Tiis power i8
usually expressly uiven and whether expressedly or impli-
edly is a franchise.,Vie right to inbterfere /it the ©itle
of the corporation is however solely with the state,and as
in the case oI an}alien,cannot be attacked collaterally,
XIX, PHm RIGHT 90 RUN A PUBLIC FERRY IS A FRANCHISHE

It seems to be well settled at common law that the
right Go establish and keep & public ferry cannot be exer-
cised with out a grant from the sovereign power.,And the
statutes of many if not a&ll the states have declar@d hoo
the common law was,and provided means by which the right
may be had.The same reasons which justify the government
for contro ling thoroughfares generally,-namely,the pub-
1i nature of the business-apply to ferrys.The guestion
wiether or not the sovarelgn power may grant rights to ferry
between thz2 sahe points,sto different parties,is & much moot
ed one.But it seems,from the weight of authority,thatb they

may if the first grant was not by its terms an exclusive
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AXe  PATLIT RIGHTS ARE IRANCHI SHS,

Patent rights,vhich are granted to inventors,consist in
monopoly,winich the letters-patent 2llow the inventor Lo en-
joysfor a limited time,8s a recompense for his invention.
These monopolies have always becn obtzinable only fromn tThe
soverelign powers(the United States Govern-ent granting
them in tThis country)and as free competition in business is
an elementary richt of every citizen,it is plaic that to
ereate a monopoly that will be recognized and protected by
the courts; sovereign power must be emploved,And this grant
is & very typical example of & franchise.X Xkxmkxx® The gramf
ing of these monopolies for & limited period are Jjustifisad
by the adventage to be obteined by tire country in general,
from the sncouravement thus held out to inventorsbto i&—
prove useful machines aond articles of commerce,

XXI. VARIQUS OT+HAR FRATCHI SES,

Copy rights;ﬂ copy right is an exclusive right given
to an author to publish ans ssl1l1l his own work for his own
benefit during & certain limited time,It is =z monopoly

end whili the common law recognises the right of the authoy
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to first publish his work,it gives no such protection as
is acquired under the copy right laws.In the United States,
copy rights are granted by the general government,and are
franchises of the same nature as patent rights.The reascn r
for granting patent rights,epply with esqual forcs to copy-
rights.

Trade iarks-These are also franchises.They are mo-
nopolies of a certain mark or name us=2d in business,By the
monopoly of their use,their owners are enabled to protect

themselves from the public againgt counterfeitssand against

fraudulent practises by competing dealers, '"he value of
trade marks depends on the reputation of the party using
them,0r the popularity of the article with which they are
used,They may7,in some casesgbe practically acquired by
prescription,or long usage,but under the laws of the United
States,they are clearly franchises.

The right to be & corporation is said in some of the
cases to be a franchise,but & thoughtful study of the facts

would tend -to persuade one to think this view of the case t

to be erroneous.Because & corporation is simply an associ-~
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ation of individusls possessad sith franchiszs.80 Lo s8&Y G
tihat the right ©o be a corporasinn is a franchiseswounld ne

in eifect saying that she bars opportanity to be endosed

7ith e franchiss is a franchiss,viich sursly cannot be log-
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The right of banking is & Ffranciuiss,At connon lav,
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the Tight of banking belongs o 2vsery citizen al comnon
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qmeny of thsa i ! : restrainiag ths right
of banking,have bzen passzd,And vhen those rastraining acts
in afTact,bake oray the coamon lay rigatgsand mzks benkiag
lagallyg possibls in tha exerciss of a grant from ths state,
ne privilage of nanking is & franchis=2,The right to insurs
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tands on much the same fo0ting as the rig
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1t of hanking,
bsing in most locelities also & franchiss,
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mey be givsmsrould he impossiblas as may bhe reaiilj sesn
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SKIT,  OHE SpaTE AS A R OFHT 0 AT PROP RITE WRA OIS 63,
Gertein classes of franchises srs uniforaly neld

to b3 propsriysand as suen liable to bexabionn,Vhils
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can impos: taxas on Parsons or propariy which ares not wiba-

in its jurisdictinn,2very one rithin the stats owss en al-
lagiance to it,2nd every fraachiss or privilags by Themn,

is subjsct to be taxsd by the state in rasiura for the bene-
fit and protectinl racaivad from the stats cgoveraaent,

Ths mseans of ascersziaing value of the fraanchiszs or the

ES

mode of taxationgvariss dgraatly i diffarent statss,but the
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ranciiss,
or an absolut2ly indepsndiant sovaerzignty
chise.Therefore a stabe of the Unitad 8tates has 2o pawer
©o tax a franciiss grantsd by the United Statzs. Teither

has & city or oother municipal goveraneat powver Lo Hax a

francnisz grasnt2d by the suvate in which i% is situated

{=iv

‘fhis limitation is based on reasongbscause i¥ the subordi-

nabts powaer wes alloved L0 faxythe povsr 4o Hax bzing 4}
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PO IeT Lo dastroy; such an exerciss hy the subordinats [ovV-
srnent,vould prevent the soversign power fron protacbing
its ovn dslagated soversignty,vhich is ol courss contrary
Co govermaent,

RXILT,  FRATCALSY B4l FF A PARD OF M4f SOTSROIGTIY OF 0

AT, CATTOT B oHRCI Suiy JJITHOTT ATJUTHORITY

Yhien it is atte2apted to userp the soversign pow;
¢y Dy bhe exzrcise of a franchisa not grantzdga ¢uo warrand
vill lie against the offanding paerty.And thalt party cannot
clain any advantage under the fraanciriss he pressumel 60 3X;
)

rcise.'here seszms Lo be an apparsnt exezntion Lo thhis rule

in the case of a de facto corporation,iBut i:

i
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as all partiss honestly belisve that a corporatio: existed,

hand thaet it did exist.But in the cass »f a naers ussronation
of corporasts powers,no squitiss will be allowed Lhe pretend
ing partiss as®he who comgs 11t0 gquity nusn come witbth
elasn hands. "o prasuas thalb Tthey should b2 entitlsd to

the advaniteges wo bz Asrivad Irom iacorporavisn,on accounrt

hf innocent parties,supposing them Lo be suchsand contraci-
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ing #ith them as such,sesms conbrary oo every fundimental
principls of law and of reason,Take for exaaple,iie franchs

linited liability for dsbt,That franchiss 1s a leral
dafense just as infancy,oe the statute of limitetions &ars
leral defences and 1ike all legal defences,are ia no sense
matters of contract.Let us take an exavple.Supposz A, who
is 22 yeams old,cones to B,,and reprzssnts hiaself as 20
years 01d,B,sbelisving hiim to he 20 Fears old,enters into
& contract with hinm.,B, athempis to enforce hie right from
tae contract.Can A., pl@ad infency as a deflence?DI courss
notlJo more can an association of individuals,vwho irave
prebended ©o act 28 & corporationgbut withoult authority,
plead the corporate franchise of exemption from personal

liability in an action for a debt,Ths cass of,Mechanics

Jatbional Bank v Pendleton 55 Hun,579 is easily distinguish-

)
,::4

sO0r in fact dozs not militate against this doctrine,be-
cause in that case,the parties could not be held as part-
nerssas there was not enough allsged to connect them with

any businass transaction of the association,OFf course,t he

use of soms franchise without an authority can only be
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relieved against bv awvarding damanes,and restrainiag par-
tiess fros fartier usarpdtion,But it is certainly sale
froa the authority to say that the courss will never awverd
advantage to £ party on account of a wrongful usurpation of
francinises,

XXIV, G BEATE HAS T POTER Y PROHI BT MM 5RO T B
SITAIN IS THERRITORY, OF A FRAJCHISH GRATTED BY AJY OFHUR

STATE OR COUTTRY.
As franchises are grants by the soverelgn power
whe state to individuals and as the granting of Tthem 18
entirely discretionary with the statep,it follows that no
powver can compell the granting of a francaise.Jeither can
one soversignty without authority,act for another in grant-
ing bthenm,Hdence iv 1s that o statenay pra2vent a {forsign cor-
poration fron exaercisging a franchiss within 1ts te2rritory.
If it were not 80,00 s8babe could be sovereign i any pow-
or that could be dalegated by anovhar state except perhaps
nagoment,And a8 any righitsprivilege or im-

munitvevhich absolutely belongs o TGhe govsrament of the

stats,may be granted as a2 ranchise.ifl the stats could not



pravent th2 exsrcisz of a foresign frenchiss withia its hor-

ders,its sovereignty would he norinal,and mzagar indesd,
Taxing corporations engarsed in inter-stabs eoaxerce i3 not
& regulasion of comuercs,becanss the zxerciasse o1 & franchisée

18 noo nscessary o inter-stats comasres,And tha frzacaise

iy Thet +tha ’ - IR . .
JOF va&d the conmonelity of thse stetz as 311 as The com-
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gn s8tetz do 200 2ajoyv.A franchise
ing a delzagaved sovereignity,if bv »ny devics the grant coud

b2 extra-tsrritorial,the result would be that osne goveri-
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maent would be exercising its soverzignty

iniapandany covernasnt,and taat agdginst ths laztnitars pover

KU, OLASSIRICATIOT OF PROPSRLY FRATD L 838,

Proparsy franchises a7y b2 dividasd into tyo elasses.
#ir8t,franciiss incidant o ths Lransacition of Dusinzsss,

such as GLhe Tighit ©H sus he suzd i Lhe corponrans nagmse
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exanples,The distincbtion betwveen these two classes seems 1o
be that the former is an incident of a certain business or
tradega mere immunity or privilege which may be taken ad-

vantaege ofy,while the lattaer is a special right,which when

[k}

=

exercised 1d incident to the snjorment of property,or rath-
er creatzs in 1ts possessora peculiar property right.That
iss0ne is an advantage in the ownership or use of propertys

while the other relates stlaly to the transaction of busi-

XXVI. e OBJ=CT O CLASSIFICATIOT,.

The importante of this elassification will.become
apparantsand the necessity of keeping it in mind more fully
realized when detersing what franchise may be morigaged
and sold,énd what franchise cease Lo exist when the busines
of the party who possesses them is wound up.

XXUII., FRANCHISHS -TCIowmT? 80 THE TRANSACTIONT OF BUSITHSS,
It is eviden® that the privileges or immunities

which we ﬁern franchises,incident to the transaction oif

business,cannot he properityeand as they are not property,

they cannot be sold or mortoaged,but bveing incidents which
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adhere to a certain business,they may changs hands by new
parties succeeding to tHhe business.,lhe members of a corpo-
racion may entirely changeby nev members taking the old one
places,and the franchises will continue to attemch to the
business,

It would sesm that this class of franchises be-
ing based wiolly on the poliéy of the government,and bheing
of such a nature that property rights in them cannob be‘ae—
guired,the state may withdraw Lthen ot pleasure wvithout hav-
ing reserved that right,wWwhile a different doctrine will ap-
ply to the other class of property franchises,

RXXVIII, FRATJCHISHS WHICH ARE PROP-RTY RIGHTS,
Franchises which constitute property rights.as has

bsen said,are those which are incident to Gthe ownership of
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pronarty.They creats in Ttheir possessors 3¢l DI
riThts,They are.spoken of in the boolks as ineorporeal
heriditiﬁents,and are always considered as property in the
hands of tTheir posegfors.

FRI A0 T HE RIGHT OF aull J7T DOWALT BY

XXIX. THEY AR 2SUBJ=CW PO s

T SPAT S,
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It is well settled that Ghis class of property franchises
are subject to the exsrcise of eminent domain,the same as
any other private propertr.Public policy,nr public need %0
justify the act.and proper compensation to reimburse for
the loss,will always pernit the state tn recall a franchise
XXX, VAT WHEY CAd B BOLD OR AORUGAGSD,

whether they can be sold or mortgaged dspends on The
permission given by the sovereign pover,or at least the
intent of Lthat power with regard o their exercise.ihe
courts for the most part hold that the franchises are par;
sonal trustspeconfided hy the state to the grantesesand fhat
the latter cannolb mortgage,lease,or transier them except
on permission by the state.,This permission,however,nay be
either express or implied,ansd hen it does not conflict
with public policy,may usually be implied from rather in;
direct authority,
XXXI. D STATE, BY TAZTF 'NHIS CLASS OF FRANCHI 8=8 RO
Trisl R POSSSRB0RS JJITTHOT S JUST COMP IS IO, W LL B IMPAiR;
IS e OBLIGATIOT OF COMTIRACT, JVLas3S A RIGH I8 RESARUVAD

Asid
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exercise of sminent domain,this
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class of franchises cannot be taken by the state unlsss
the right to recall them at any time was reserved to the
state when they were grantedsbecause the granting by the
state and accepting by the grantee,foras a conbrach which
cannot be impaired by the passage of any law.,As sucn an act
would be in conflict with the United States Constitution,
restraining the state from passiag any law impairing tihe
obligation of contract,But uniess the grant expressly cre;
ates a mpnopoly,a similar grant may be made Lo another par-
ty without conflicting with the constitution,thougn in ef-

fect the sacond grant may render the first valueless,
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Chapter III,

Political rranchisss,

- — — o -
. . T . - A " o oy ot T - — -

Br political franchise,ve ars to understand tiose
local powers which have ©o do with the governaent ol The
people,They are delegatad sovsereigntys,tite same as DrOpBET-

ty franchises arse,but nhaving no elsmsnts which would con-

ct

titute property rights,they ars ever subject to the will o

32

of the state Lo recall.Any goveranental action by the state
that may be delzgated to local bodies,are proper subjecis

of political francnises,It is alvays necsssary that the gra
ntees of thess franchises should bs bodies politic,and that

)

should bs in accord,of

]

[
o
Peade

thaeir node of exerc ng thow

e

the
principles of a republican form of government.,A connon il-
lusuracion of this class of franchises is the limited po-
lice powar possessed by cities and incorporated villages,

His RIGHT U0 VOT= IS8 NOG, I TdlS COUVirRY, A HFRAN-

i
ey
J

The right to vote,or The privilsge of exercising

the s2lective iranchiBsesas 1T is commonly called,is not in
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any legal ganss a franchise,The reasons are ohvious.irst,

this being a republican form of goverament,vhich means

governient by representatives chosen by the peoplesand as

w
@

that can only be obhainad by means of a popular voue,thatb B

o)
Q

vote is not,hy pernission of the sovereign,butbt is of itself

the most soveraign act known to our goveramant,Secondly,
the regulations regarding vobing,vhien are based on public
policy,are general sitatutessrzlating to the ﬁhole people,
and though in effect they designats wvho ars and who ars not
qualified to exercise Ghis soversign act,the fact that part
of a npeoplse are deemed incompetenty,doss not create in the

others a franchise any more Lthan the law which XEFXXNXXE

prevents resident aliens from holding real-gstate creates

—

the citizens o franchise,f propositions,whieh of courss

[
o
——

no ong would contend for,

The elsctive franchise,populerly so-callzdi,has led
to much confusion of the concepvion of franchises,but
viewing it from a legal stanl@ipoint,there is mno such thing

a3 the slecitive franchisesthat 18,1t is noit a franchise.

The statutes regarding voting being regulations of the



privilage to vota,and not grants of that privilecs.In fact,
hy an analysis of the caseit rill be sesn trat noas of the

slements comaon to franchises are pressal in tie voting

XXXIV., POLITICAL FRATCIISTS ARG POSSESRED BY BOO[us POLL-

TIC, SUCL As uTIICIPAL CORPORATINIS,

T™e soveraigqniyv of the state is a2 limited soverzign-
ty.The highest soversignty residiag in the pe2opla.Tne lim-

itations in %hs su2t3 sovereignty ars s2% forth in the sthats
and fedaral consctitutions.As has bzaen before saide,the pov-

T L0 grant Iranchises is limitsd oo tas o2ne hand by the

constitition,and onthe obther by those elements without which

bodv,and ~Then 8o delagated,constvitubes what ve call 2 no-

sist in privileges of self govsrarenis,sucl: 28 the righit Ho
levy & btaxemake iaprovsmaents L0 benafit the public.exarcise
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powers mentioned being derived by granc directly from the
Stateysara properly franchises,

KT e S'PATN HAS COMPL s OO PIROLL OUHR, ATD POVER TO
RuCALL, POLITICAL SRATJCHI SES,

It is evident fthabt nho one can obhtain property rights
from a purely political franchisge and therefore the restric
tion on %the state teking property Ifranchises on account of

incurring the obligations of contractsdoes not applv. ience
the state may deprivse a municipal corporation of its polit-
ical franchises at pleasure.

XAXUL, s BXaROISZ GF 408 POLINICAL FRATCHIBAS AR DIS-

CREPIOTARY WIWH s POVLRR POSSASSIAR Mishi, AND J0O LIABILINY
I3 [HCOURRED BY RIASOT OF Nils #HERCIBE O i DISCREMINT,
As o oeneral propositiongthe political franchises

of a municipal corporation ars discreltionary powers in

thelr hands,Pake for instence the limited police power,The

power that is eonferred by the stsete being the same ag that
whiel the stabe possessss,the grantees have the same 4is-
cration in its exercisennras has the statesand no more lia-

bility attachiag in the one case than in the other for ths
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xercise of the non-exsrcise of the power,IT is also
that whers the municipality forbids certain acts under its
police poiver,znd then neglects to enforce its ordinances,an
gamage G0 iuuiliwwsls results,the city or villars is not
lizable,end this seems to be in harmony with the theory

of ccensidering the act a3 under @ fully discretionary pow-
er,
XXXVII. I CRRTAIY CACHS, IMPURAMIVH MITISTHRIAL DUIT 8

ARLx I:POSED O THM POSSHSSCORS OF POLITICAL MRATCHI SmB.

There ere certain political franchises wipich impossz

sy}

on their possessors the duty of properlv exercising them,
Sucix is the case with power Lo construct and keep streets

crevel ,A feilure on the part of the

municipality to exacute tne recuirements would make it lia-

o
Lot
ok

in damages Lo be recoversd by the injured partvgwhoever
he may be,
XXUILI, THH ASSITI D XiRCIS) 0F A POLITICLL TRANCAIES

WIHEIOU ATRCORITY ,WILL COTFARR IO ATT-ORITWY OR RIGHIY,

As all political frenchises are grants end
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nicipality has no power Lo take public ecvion without a
franchise conferring itsthe grents are in fact ¢ consbi-
tution giving thon power in tha seme sense &s ohe federel
constitution grants the United Stetes Government DOWer,

And in the seme wayewhen the municipal cgovernient passes
anp ordinence that it has no suthority to pass the ordinance
is wholly voidesand can neither give powers nor rights nor
in curr liabilities,.Such an ordinance stands on the sama
foobting as an unconstitutiona 1 law,being void and of no
effect,ab initio.
XXXIX, CORCIUSION,

A more minute discussion of this clilass of francihiss
might bhe profitableybut baving touched on the more impor-
tant pointsysufficientlys,as I think,%to indicate that whe

term *rranchige® means very diiferentc rights and powers

in different relationssand in regaert To different subjects,

I will leave the suvnjectstrusting that I heve indica

b4

(‘\
fa

the constituent elements of the most comnmon franchigses,

nd by & o crude classificatbionssuggassted soms of The causes

for so much confusion,as is found in Tthe books concerning
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