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PREFATORY NOTE.

In considering the causes of thg Deeth of Private Cor-
porations and the effect of such death, it has not been my
ain to collect innumerable cases and deeisions, bubt to set
forth the general principles undérlying this branch of corpor-
ation law ; and to redues to a logical basis the theory de-
duced from the decisions of the various courts, which theory
has, hitherte, bsen in much confusion and obscurity. The
sole object has been to clear away the clouds and mists which
oyerhang and obscure the true nature of this imberesting sub-
ject.

vGo A. II‘
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THE NDEATH OF PRIVATE COHPOHATIONS HAVILG CAPITAL STOCK.

PART I.

Causes of the Death of a Private Corporation.

Concerning this branch of corporation law there is much
confusion in the cases and text books, frous the fach thual the
distinction betwecn the dissolution of a corporation: and its
death is not strictly ohserved.  Disseluticn is used in fwo
distinct senses :--

1. It is applied to the actual tormanation of the cor-
porate existence, or the extinguishment. of its franchis¢ of
bein;; a corporation ; and

s« It 1s applied wheie the corporation, by act of its
sharcholders or directors, suspends business and sells zll
its property, but without tgimirating its franchiss of cor-

porate lifa,
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Vhere the death of a corporation is spoken of, it means
the actual termination of the corporate life or franchise of
bsing.  Since a corporation ¢an be created only by "operation
of law®, ita oxistence can be terminated only by "operation of
law." Dissolution, therefore, is a broader term than death,-
the two bein;: synonymous only in one scnse.

A corporation that is dissolved without its firanchisc of
existence being terminated is dormant and not dead. tience,
the corporation may be dissolved de facto before it is de ju-
ra. Thus, whorec all the shareholders of a corporation, by
unaninous agreement,, should wind up the company's business and
disband the organization before the time limited in the char-
ter had expired, the association‘would no lonyer exist as a
matter of fact ; vel the courts would still consider theé coi-
poration in existence as a matter of lav.  (lussell v. MeClel-
lan, 14 Pick. 6 ; Knowlton v. Ackley, 8 Cush. 9b.)

Tut where a corporation is dissolved de jure before it is
da fagto, peculiar conditions arisc. lLeaving: zaside the right
to contirue business after dg jure death for the purpose of
seltling the corporate afiairs, and considering the case where
the corporate life has heen terminated by act of lay and the

continuing of businesas operation being without attempt to
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*wind up" the affairs, it is found that the comnon law pro-
hibited such continuance, and the validity of acts wl tran-
sactiona under such circumstances would be affected by this
prohibition., Such power as that of condemnir: propsity for
the construction of a railroad, or a ferry, could not be ex-
ercised by a corporation {if such it be) in thut condition.
(In re Brooklyn, etc. fs Le 0., 72 U. Y. 245 ; 75 L. Y. 835,
81 li. Y. 69 ; Ercoklwn Steam Transit Co. v. Brooklyn, 78 .. Y.
524 )

Though, 1f the existence of such a corporation 1s an im-
mutable fact, the courts cannot 1sasonably ignorc it ; nor
would acts and dealings with such a corporation ncce-sarily be
ineffective and its contracts of no binding force, for the
doctrines of sstoppel would apply, and the question whether
the charter has expired or been extinguished is a question
which cammot be inguired into collaterally in any proceeding
but must be adjudicated in a direct proceeding instituted by
the State for that purpose.  (St. Louis Gas Light Co, v. St,
Louig, 11 Mo. App. &9 ; Briges v. Gape Cod, ste. Canal Uc.,
137 Hass. 71,)

The different ways in which the death of . corporation is

effected,-~ that is, the actual extinguishment of the {ran-



chise of existence,-- a3 genorally given in the text books may
be classified as follows (-~

1. Death by operation of statute ; either by expiration
of charter, or by legislative enactment, provided no consti-
tutional provision be viclated.

2« Death by winding up and surrender of the franchise of
1ife with the consent of the State.

<» Death by forfeiture of franchises and judgment ob-
tained in a proper judicial proceediny ; and

4+ Death by "failure of an essenbial part® of the cor-
porate orpanigzation, provided it cannot be restorcd.

This fowrth division i3 ¢learly the result of a confu-
sion 0f what really constitutes the death of a corporation and
its dissolution. The great case given in support of this
proposition is the case of Philips v. Wickham (1 Paige, 594-T),
where reference is made to the case in Rolle's Abridgement.
Chancellor Walworth said : "If a corporation consists of sev-
eral intepral parts, and some of thoge parts are pone and the
remaining parts have no power to supply the deficiency, the
corporation is dissolved. As in the case in Rolle (1 Roille
Abr. 574, 1) where the corporation was to be composed of &

certain mmber of brothers and a certain nunber of sisters,



and all the sisters wvere dead, and it was admitted that all
the acts done by the brothers afterwards were void ; for,
after the sisters were dead, it was not a perfect corporation.
Rut the case which is immediately afterwards stated by Rollc
shows that if the brothers had possessed the power to appoint
other sisters in the place of those who were dead the corpor-
ation might. have been revived." The quostion of dissolution
is a question of law, and the consideration of death in +his
case wag not thalh the lepal existonce of ‘he corporation had
been extinpuished, but that circunstances had transpired which
prevented the operation of the functions of the corporation.
It.s franchise of being was 3till in existence.

The rule stated by Chancellor Walworth was first applicd
o those organiszations which ordinarily consisted of several
distinct parts and which cculd be perpetuatoed only by pre-
geribed methods --- municipal and ecclesiastical corporations.
The rule, however, is not. applicable 0 steck companies, with
their transferable shares and their officers and agents ap-
pointed by vote of the sharehclders.  Such officers and apents,
though necessary for ths management of the company, are not
essenbial toe its franchise of existence, nor do they form an

integral part of it. The shareholders may, by a duly called



macting, apgain olect officers and resume business. (Rose v.
Twrpike tc., 3 Watts, 48 ; Conmonwealth v. Cullen, 13 Pa.
St. 153 ;2 Morawetsz's Privets Corporations, Sec. 1008.)

At an early day it was hold vhat if 211 the monters of a
sorporation should die, the corporation was neceasarily dis-
solveds Mr. Kyd snid (2 Kyd on Corpovations, 447-3) that it
is a "proposition so plain that it seems ludicrous to mention
it.®  The corporntion may have bacn dissolved but it is not
dead in lawv. This rule is atill applied to clubs and socie-
ties whose members must Le elected by vote of the existing
members.  bBut in the case of corporations whose mombership
is reprosented by shares of stock the rule does not appl,.
Sitch a corporation can nover be without nembers, for the
sharea of the several members pass by assignment, bequest or
descent, and they must ever btelory: t¢ some person, vho, for
the time, will be considercd one of the corporate membcrs.
(Roston Glass Hfg. Co, v. langdon, 24 Pick. 62 ; Russell v.
lictlellan, 14 Pick. 801) Therefore the decease of 211 “he
shareholders does not terminate its existonce ; nor does the
fact that all the shares are held by a singls individual. If
sitich sole owner continues the business undeir the corporate

name without notice t.0 the public, he may still bo sued as a
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corporation.  (Newhon, etc. Go. v. While, 47 Ga. 148.)

Retwrning now to the classificabtion of the different ways
in which a corporation may be dissolved, and recognizing the
pringiple that the franchise of existence must be actually ex-
tinguished, the subject naturally divides itself into : (1)
death voluntary ; and (2) dsath involuntary. By ypluntary
death is meant the termination of existence by the act of the
members of the corporation themselves without any interferencc
on the part of tho State. This comprises the "surrender® of
the 0ld classification. By involuntary death is mecant the
extinction of life by some external means --- by judgment of
forfeitwwre, limitation of charter or lsgislative cnactment.
The "failure of an essential paxt" under the old classifica-
tion, as we have secn, is crroneous and consequently has no

place in this classification.

1. Voluntary Death.

The rule has become well settled in this country that a
eorporation may be dissolved by & surrender of its corporate
rights and franchises.  (Penobscob Boom Co, v. lLamaon, 16 ifc.
224 ; Enfield T, B. (o, v. Conn., ehe. Co., 7 Conn. 29, 45
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Melaren v. Penninghon, 1 Paige, 102, 107.)  Though this can-
not be cffacted by the officers of the corporation without the
assent of the great body of the society.  (Ontario liataonal
Dank v. Onondaga Co. lank, 7 lun, 549.) It is esscntdial to
a valid disselution that the swrrender be accepted by the
State granting the franchise. And this acceptance is ordi-
narily manifested only by act of tho legislature. (Wilson v.
Proprichors, ete., 9 R. I. 590 ; DRoston Glass [fy. Lo, v.
langdon, 24 Pick. 49.)

There are indications of some difficulty in determining
whether or not a majority of the stockholders can dizsolve the
corporation, though upon principle it would seem reasonable
that they could do sec.  The will of the majority rules the
corporation in every other case, yet some would make this an
exception, though not without pood reason. They hold that a
byramnical majority ocught not to be able to dissoclve the cor-
poration to the prejudice of the minority. Though, on the
.contrary, the majority may deem a business unprofitable, it
would be equally unjust to allow an obstinate minority to work
haam t0 so larpge an interest in the corporation. The 1ule, |
however, is unquestioned that all the stockholders may by unani-

mousg consent effect a dissolubion by a surrender of its fran-



chise. (Depike v Me Yo, oto. Co., 80 L. Yo 599, GOU ;
¥Wabstor v. Dwgner, 12 Hun, 264.) Vhile the law is unscttled
in some of tho States, there ave precedents at least in llas-
sachusetts and Pennaylvania. In the case of Iredwell v.
Salishwry Mfp. Co, (7 (ray, 405), it was the opinion of the
court that there was "no doubt of the right of a corporation
« ¢« o ¢« Dby a vote of a majority of their stockholders to
wind up their affairs and close up theiir business, if in the
exercise cf a sound discretiorn they deem it expedient so to
de." And in the case of HeGurdy v. Uyors (44 Pa. St. 685),
it was held that & majority of the shockholders of a corpore=-
tion have power to dissolve it. = And the holding of a cowrt
in hhods Island was that the dissent of one stockholdsr should
not. be allowed to prevent a surrender desired by all the other
members of the company. (Wilson v. Propyietors, etc., 9 K. I
590. )

Afler a long continued non-user, ii may be presumed that
a corporation has surrendered its franchise to the State. Dut
the mere fact that a corporation has been without officers or
organigation, and has performed no corporate act for a number
08 years, does not terminats its existence, although therc nay

be good ground for declaring its franchise forfeited by ju-
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dicial proceedings. (Brandon Iron o, v. Glaason, 24 V.
324 ;  State v. Vicenne University, 6 Ind. 777 ; Ikissell ve
LeClellan, 14 Pigk. 53 ; Rollins v. Llay, 35 Me. 132.)

A swrrender may be implied from acts suffecred by a cor-
poration to he done, which destroy thu end and objects for
which it was created. lae ve Bloom, 1Y Johns. 4ixi ;, Pepple
ve Dank of lwdson, © Cowen, 217 ; Hoore v. Whilcomb, 48 Ho.
Strickland v, Pritghard, 57 W. 82« , iebabor v. DIwrner, 12
fn, 4.)  Thas, in the case of Loore v. lhitaomb (supra)
it was held that where theie was a seigure and salc of a rail-
road under the Shtate lien, bHhe railroad company was extinguish
ed, as such seizure and sale destroyed the objects for which

the corporation was instituted.

2. Involuntary Death.

In England the Crown may create but cannot at pleasure
dissolve a corporation, or without its consent alter or amend
its charter.  (Dartmouth College v. Hoedward, <4 VWheat. 607
Smith's Case, < lods H4.)  Parliament, being theoretically
omnipotent,’may do so, althougl there are but feu instances

of the power ever being exercised.  (Bex v. Amery, £ vemm
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Kephse 063 3 Lou ve Amer, fanad Ce., & Abb. Pr., H. S. 1,10.)

In +thig countyy the lejislature cw.ob dissolve & pri-
vat,z cerporaticn without the corporation's consent. (Dagt~
nouth College v. Hoodward, 4 Wheat. 518 ; Plank Boad Co, ve.
Yoedhull, 25 jich. 99 ; lobilse v, Co. ve [logely, 20 iliss.
127 ; Hoodfork v. Union Bank, 3 Cold. 465.)  This iule ap-
blies except in cases where the pover to repeal has been ex-
pressly reserved. (Snyder v. Looye, ¢ . 206 ; Inre
Reciprocity Bank, % lle Yo 9 ; Dangor iiys Co. ve Jaith, 47
Hoe 343 Brde Rus 0o, ve Dageyv, & Pa. Sh. 287.) The ex-
pression of this rescrved power ney bs found éither in the
chorter itsclf, or in the goneral act of incorporation, or in
the goneral laws, or even in the constituticn of the State.
(Delewarg Ky, Lo. ve Thorp, 6 ilar. 454 ; State ve Cormission-
s, ehe,, 87 1. Jo Lo 228 ; liyabtl v. iellabon, 25 Barb. 407
Uolyoke Cc. ve Lyman, 10 Wall., 500 ; Pecple v. ialkey, 17 il.
Yo 502, This power, however, whetheir qualified or unquali-
ficd, should be exercigsed enly with great moderation and cau-
tion.  (Commomwealth v. Essex, ghe. Co., 13 Gray, 23U.)

The Federal Govermment caraeh annul o franchise confer-
red by & State, and within its proper jurisdiction, tnluss 1o

accomplish some federal purpose. Sucn franchiges caii e wivh-



dravm or annulloed only by authcerity of the Soate cranhbirn:;
then. (2 lbiorawetz on Private Corporations, p. 973, lotec 2.)
A corporation may be so limited that its term of life

expires upon ho happening of any presciibed event or convuil-

gency.  (Hrooklyn Srapsai o, v.
Struger v. Yanderbilt, 73 ii. Y. Sos.) "here is, however, a
distinction 10 he observed between the vords limitin the ex-
igtenc: of a corporation until +he happening of a prescribed
event, and a provision making the happening: of an evust a cause
for declaring a forfeiture of the charter, or upon gondition
gitbsequent.  This distinetion is very clearly put by Judge
'ieTellan in the casec of la (ance, ehe, Re L Coo ve Rainpey

(7 Cald. 432), where ho says, "If the act of incorporstion
fixes & definit= time in which the charter shall expire, as,
for instance, in twenty years, there can he no doubt thal when
the period of time expires the corporation is dissolved.  Sui
when the continuance of a corporation beyond a fixed time is
made to depend upon the performance of a ;iven condition there
can be no doubt that the non-performance of the condition is

a mere ground of forfeiture. This, however, can bc baxen ad-

vantage of only by the State in a proceeding in the nature of

a guo warranto and the existence of a corporation can nsver be



collaterally c¢alled in question.”

On the suhject of misuser and non-uger, itr. Justice
Story, in the case of Terreidt v. Taylor (9 Cranch, 51), said :
*A private corporation created by the legislature may lose its
franchises by a misuser or a non-user of them ; and they may
be resumed by the government under a judicial judgment upon a
quo warranto to ascertain and enforce the forfeitwrc. This
is the common 1z of the lanl and is a tacit condition annex-
ed to the creation of every such corporation.®

But. acts which ai'e improper do not of themselves work a
dissolufion. Its lepal existonce neverthcless continues un-
i1 tho govermnment which created the corporation, through
proper judicial proceodings, procures an adjudication and en-
forces the forfeiture of the charter. (Qimsley v. V. Mining
fn., o Barb. 360.)  FRven where the teims of the charter ave
that the corporation shall be dissolved upon “he non-perform-
ance of a condition, the merc failure to perform is not ipso
facto a dissolution. It i3 a ocause of forfeiture to be ju-
dicially determined. (In rg¢ Refoimed Chwygh, 7 liow. Pr. 475
People v. biaphaitan Co., 9 Wend. 301 ; La Grange iiy. Co. V.
Rainey, 7 Cald. 420,)

t requires gsomething more than ordinary neiligence, or
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excess of power, or mere mistake in the mode of cxorcising an
acknowledged power, on the part of a corporation to warrant a
forfeitwe of its charter. There must be in peneral a plain
abuse of powsr by which the corporation fails to fulfil tbhe
design and pwrpose of its orpanisation.  (flarris v. iliss,
Xalley Ry. Co, 51 Hiss. 602 ; Ward v. Soa Ins. Co., 7 Paige,
204 ; Shate v. Pawhuxet Turnp. 0., 8 ie I. 182.)

To cause a forfeiture, the act of misuser or non-user
must relate to the matters which are of the essence of the
contract between the State and the corporation, and they must
be wilful and repeated.  (Uaryis v. kiss. Valley Ry, ip., 1
liss. ©02.)  An isolated act, not producing mischievous con-
sequencés to any one nor contrary to tiw expiess requisitions
of the charter, and not wilfully committed, is no ground for
forfeitwre.  (Peopls v. Bristol Twrnp, Co., 23 Wend. 222 ,
State v. Twrnpike Co., 8 K. I. 182.) A1l that is requisito
to defeat & claim of forfeiture is a reasonable and substan-
tial performance of the conditions in the charter. (People
ve Williamshwre Twonp. Co., 47 . Yo 586 ; Peeple v. Kings-
ton Twnp. Lo., 23 Wend. 193.)

Where there is an abuse of a particular department of an

entire franchise it ig a cause of forfeiture of the whole
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franchise, but if this particular franchise was added to the
corporation subsequent to its creation, such particular fran-
chise may he forfeited and the rusidue remain.  (People v.
Bristel Mwrpp. Co., # Wend. :022.)

There are two ways of enforcing a forfeiture : by a
scire facias, and by an inforztion in fhe neture of a guo

riant.o *A goire facias is proper wherg thers is a legal
existing body capable of acting, but who have bosn pguilty of
an abuse of pover entrusted to thamn ; + . « « and a quo war-
ranto where therc is a corporate body de facto, who take upon
themselves to act as a body corporate, but for some defest in
their constitution they camnot legally exercise the powelrs
they affect to use." (Per Ashurst, J., in Rex v. Paamors
3 nurnford & East. 244.)

In licw York these writs have been abolished,‘and by Sec-
tion 1786 of the Code of Civil Procedure, the Attorney-General
of tho State may maintain an action as prescribed by Section
1785 for the dissolution cof a corporation by forfeiturc of its
franchisc, in the name and on bohalf of “he people of the
State. The same section alsc makes a provigion by which, on
the omigasion of the Attorneyv-General to commence the action

within a specified time, a creditor or a stockholder may main-
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tain such an action himself.  But grounds of forfeitwe can-

3

ot be inquired into e¢ollaterally, or in any other way than
by a direct procceding instituted for that purpose. “(Presi-
dent, gtee ve Uamilton, 34 Ind. 509 ; In re L. Y. Ilevaled
Re. Qo., 70 ¥, Y. 827 ; . Yo Eee oo ve Long 29

39 1. J. L. 28.)

The State nay waive the ¢rounds of forfeiture, either by
express lepgislative enactment or by acts which recognize the
existence of the corporation after the cauée,of forfeiture has
accrued. (Pgople v. Manbattan Co., 9 Wend. 351 ; Cormon-
wealth v. Union Ing, Co., © Mass. 230 ; People v. Phopnix
Bank, #4 VWend. 431.) llevertheless, an act of the lgpisla-
ture will not be decmed a waiver unless nre legislative intent
in that respect be expressly declared or is necesaarily im-
plied from its action. (Pierce v. Sormeysworth, 10 N. il.
375 ; Heard v. Talhot, 7 Gray, 120 ; People v. Kingston
Turnp. Go. 23 WYend. 190.)

The forfeiture of a charter can be enforced only in the
courts of the State by which the corporation reccived its
corporate existence.  (Importing Co. v. Locke, 50 Ala. 332.)

Whether a cerporation has forfeited its chartor is a gqucstion

to be deteimined by = court of lay ; a court of equity, un-
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leas apecially empowered hy statute, cannot decres a forfeit-
Ure. (Doylg v. Pgerless 0o., << Barb. 200 ; Sids ve HMel-
<hont's Ing, Qo., 8 Humph. 263.)

Tt vias ot one *im: thoupht that insolvency wis a pirowd
of forfeiture ; but as the possession of property is not es-
sential to the existence of 2 corporation, it follows that
insolvency would not, have that effect, and its legzal existence
would not. thus he terminated. (Roston Glags [ifie Co. v. long-
don, 2« Pick. 49.) So at the present time insolvency of =&
corporation and an ssigriment of all ats propert; for the bene-
fit of creditors, oi the appointmerd of a rccelver, will not
e‘{°:1n[,111"" its franchises o1 pui an end to its corporate ex-
istonce.  (Town v. Bank of River Basin, 2 Dough. 630 ; Hol-

, 36 Hun, 410 ; Kineaid v. Duinelle,
59 1. Yo &35 ;  Banlc of puiatoel v. Paliguinoque Dapnk, 14 Wall.
365 Green ve Hallkill Bank, 7 lhm, 93.)

ingshend ve
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PART II.

The Effect of the Death of a Private Corporation.

There are three parties interested in the .orkings of
every private corporation : the State, the stockholders and
“bhird parties®, as creditors and persons having a cause of
action against the company as for tort. The interests of
the *third parties® and the stockholders are¢ antagonistic,
while the function of the State is to look after the welfare
of both parties, by preperly regulating the action of the cor-
porate body.

lience the interests of the State may be considered as be-
ing centersd in the corporation as an entity, and in its just
and equitahle management, 23 thoe msans best adapted to the
performance of the State's duty. It cannot be c¢laimed, howy-
eyer, that the interests of the State are on the same foun-
dation,-- pecuniary gain,-- as those of either the stockhol-
ders or creditors, or even the pecuniary interests of the Eng-
lish monarchs. While the State needs a revenue, it does not
resort, in these modern times, to those crude methods that

were in vogue a centuwry ago ; as, for example, the rule that
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the peraonal estate of a dissolved corporation escheated to
the Crown,-- for the sole purpose of increasing the Crown
revenuss. 1o such selfish interests can be attributed to the
State in this country. Its interests are those of the peo-
ple, and hence are vested in that corporate entity which, in
the best manner, protects them from the fraud or imposition
of a few by being wisely and justly supervised.

None of the authors upon the subject of corporation law
seem to make any logical classification of the effects of the
death 0f such bodies. From what has been said coneeining
the three interested parties, it will be seen that there is
a logical basis, and, as well, a convenient one. Then, upo:
the death of a private corporation, there will be a consider-
ation, in due order, of the effect upon the rights and liabii-
ities of :-- |

l. The corporation, considered as representing the in-
teresta of the State, and in repard to its real and personal
property, debta, contracts and pending suits ,

2. The stockholders, concerning the assets, debts and
property of the corporation ; and

3. Third parties, as creditors, either against the com-

pany or stockholders, and persons other than creditors, having



rights in the corporate assets.

1. The Rights and Liabilities of the Corporation.

By the striet rulss of the common law, all real estate
held by a corporation at the time of its dissolution reverted
to the grantor and his heirs, while all the personal property
vested in the Crown, in England, and, in this country, in the
people of the State in their sovreign capacity.  (Attornsy-
General v. Gower, 9 Mod. 224 , Note in 7 Am. St. Rep. 717 ;
Coulter v. Robertson, 57 Ane Doc. 170 ; State Bank ve State,
1 Blateh. 267.) Rut to a great extent modern legislation
has modified these comnon law rules. In this country they
have been penerally rejected, even in the absence of statutory
provision upon the subject.  ({uwma v. Potomas Go., 8 Peters,
Racon v. Robertson, 18 tow. 480 ; Repd v. Frankfort Bank, 23
e. 318 ; Tower v. Hale, 46 Barb. 361.)

The prevailing rule of the present day scems 0 be that
upon the diassolution of a corporation all its real and perso-
nal property constitute the assets for the payment of the cor-
porate debts, and after such debts are paid, the remainder,

if any, is distributed pro rata among the stockholders. (Kribg
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ve CArlisle bank, 2 Wall. Jv. 33 ; Ruaall v. DBushuick Ry.
Goe, 7H 1. Y. 211 3 8 N. Y. R. S. 2688-4, and cases SuUpi'a,)

Whers a corporation owns a right of way or other franchise
by the exercise of the powsr of eminent domain, there suoms
to be, upon dissolution, some difficidty in determining its
dispesition. In a late case in liew York (Peopls v. Q'Ihdon,
111 H. Y. 1), where the legislature, exercising its reserwed
right of repeal, annullcd the charter of a railroad company,
it was held that the right of way and the right to use the
same did not revert to the State, but passed as property to
the receiver for the benefit of the creditors and stockholders
of the corporation. This decision seoms to0 be sou:nd upon
theory, and the principle that it is a property right has be-
come the gcneral rule so far as one has been established. (Ligu
Orlesns Ry, Co. v. Delamore, 114 U. S. 501 ; parshall v. Wesh-
ern N. 8, Ry, Co., 92 li. C. 322 ; Bailey v. Platt, che. Co.,
21 Pac. Rep. 85.) But in Pennsylvania, upon the death of a
railway corporation, the franchise of the right of wvay vests
in the State, and the State may grant it to another railroad
companve. (Brie Ry. Co. v. (asey, 20 Pa. St. 287.) While
in Ohio the right of way reverts to the original ovmer of the

land or his assignee in fee. (i, Y., ehe. Ry, Co, v. Pamme-
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lee, 1 Ohio . €. Rep. 289, 245.)

Where & corporation has been dissolved by a judyment ren-
dered in a cowrt of competent jurisdiction, the property right
of such corporatien cannot be confiscated by the State, or
affected in any way. The judgment terminates only the fran-
chise of existoence. (Dacon v. Robertson, 18 ilov. 484 ;

Shate Dank v. Statg, 1 Blatch. 267.)

At common 1wy, &ll debts due to and from the corporation
upon dissolution became extinguished. This is a harsh and
inequitable rule, and it seems has never to a_gyeat extent,
been adopted and acted upon as the riule in this country. In
fact the contrary seems to bte the tendency , so that, as &
general propesition, debts are not destroyed, but may be en-

forced and utiliged for the benefit of those interested, al-

though the corporation may not sue in its own namc. 1lor
ve Mallett, 6 Jones EBq. (N. C.) 345 ; OQwen v. Smith, 81 Baib.
641 ; Greepwood v. Union Freight {o., 106 U. 5. 13 § [lumma

ve Potomac Co., 8 Peters, 281 ; liacon v. Lobertson, 13 llow.
480 ; People v. Q'Brien, 111 K. Y. 1 ; Note in 7 Am. St. Rep.
717 ; Bapk of La. v. Wilsen, 19 Ia. Amn. 1.) |

A corporation, for conveniencc, changing ifs name, cor.~

tinuing the same general business, with the same officers, is
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still responsible under its new name for all debts previously
contracted.  (Doan v. Ia Motte Load Co., 69 io. 023 ; Show-
art's Appeal, V2 Pa. Sh. 291 ; Lontgomery, ebce. Ly Co. Ve
Baying, 51 Ga. 582.)

 The fact that a private corporation has private contracts
does not. force upon it perpetuity of existence. It must be
presumed that the partics understood the nature and incidents
of auch a body and madse their contracts with reference to
them. (lbumne. v. Potomac Co., 8 Peters, 281.) Nernice it was
held in «n early case in Tennessee (White v. Campbell, 5 lumph.

4) that a dissolubion operates to rescind all existing con-
tracts entered irio either by or with the corporation, and no
further right eould have beon acquired by or against it. This
appears 0 have been the early general doetring and is in ac-
eordance with the old common law principlesof corporation law.
But modern legislation has done away with this by providing
for the appointment of receivers 1o wind up the affairs of
the corporation,-- to perform all existing contracts, collect
debts, &c. It is in conformity with this modern doctrine
that a lease to a corporation is not terminated by dissolu-
tion, and its covenant to pay rent does not thereupon cease

to be obligatory.  (People v. Hatiomal Iyust Co., 82 L. Y.



Suits by and gpainst. & corporation were abated by its

death.  This was the cormon law doctrine. It has been large-
1y modified by atatute, either by pensral legislative enact-
mant 0 by provision in the charter itself.  ( jelul sh Ve
Horwood, 98 li. Y. 662 ; labdonal Bank v. Collgy, 21 Wall.
409 5 Iisgaloosa Ags'n, ve (recne, 48 Ala. 544 ;  Lamagy ve
Peora Ina. Lo, , OH I11. 311 ; Greenbrier L. Co, ve iingd, 3V
Ve Vae 4o 5 In re Interpational Pulp Co., Te Re 3 Che Dive
54 ;5 In re ILlovd, ebge £0., Le Re ¥ Che Dive 389.)

WVhere a corporation ¢onsolidaties with others, chanping
ihs name, vehl having: a suit pending agal.st it, it has becn
held that this was no such dissolution that the suit abates.
(iast, Tenn. By. Co. v. Byana, © teisk, 907 ; D. & S. hy Co.
ve Mugselman, » Grant's Cases, 348 ; Boobh v. Biuco, 33 L. Y.
139.) Wor does *he consolidation impair the exishence of
geither corporation for the purpose of prosecubting suits pre-
viously cormenced.  {(Shackleford v. iiss., choe, By. Co., 652
Mizs. 159 ; Bs & S. Ry, Ce, ve Bisselman, 2 Grant's Cases,

348.) And a corporation mav ba restrained from taklng steps
Aa s olTin

in a State court wvhile a suit is pending againgt. it in the

Fedsral courts, (Fisk v. Union Pac, Bye Lo., 2 Blatch. Dlu.)
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Whers a corporation has becn deprived of its legal exis-
tence, in the absence of astabute, no valid judgment can be
rendered apadnst it subsequent: to the time of its dissolutioi.
(wrild ve Suffolk Bank, 81 bie. 57 ; Thornbon v. Ireight Lo,
123 Mass. 32 ; In re Demson's, ete, £0,, L. Re 19 Bg. 202.)
Se, even on judgments in favor of the corporation, no execu-
tion can issue regularly in the corporate name, and if one be
sued out it may be quashed ; and judgments rendered against
the corporation may he impeached by a party interested in the
adninistration of its asseta.  (iay v. Dank of i, G, , 2 Rob.
54 5 Dolson v. Simonton, 66 l. Co 492 ; [hurill ve_Suffolk
bank, 81 Me. B7.) But, however, when a judgment is rendered
for or against a corporation after its dissolution, without
that fact having been regularly brought before the cowrt, it
seems the judgment, is valid, on the ground that the partics
would he estopped from setting up the fact as long as the
judgment, is unreversed.  (May v. Lapk of [, C., 2 Rob. Y6 ;
Cf. 40 Am. Dec. 724.)

In most of the States there are statutes relating to the
dissolution and winding: up of corporations, which previde for
the continuance of the cepacity to sue and be zued, so that

the assets may be collected and c¢laims apmpinst the company may



26
be enforced. Receivers or trustecs are al«o sometimes ap-
pointed for this purpose. A private busines: corporation
which fails to wind up ita business when its charter expircs,
but continues in its charter name o carry on its corporate
business, m«; be susd in the corporate name for a tort com-
mitted by it after the expiration of its charter. (liller v.
Coal Co,, 81 W. Va. 888.) DBut this is a diveision into de
facto corporation law.

2. The Rights and lLiabilities ¢f the Stockholders.

It is a principle of law well gethtled that, unless other-
wise provided by statute, "a stockholder, the full par value
of whose steck has been paid in, is not liable and cannot be
made to pay any swms in addition thereto.®  (Cook on Stock,
ehe., Sec. P41.) This principle lies at the foundation of
the righte and liabilities of stockholders, and many problems
are solved by its preper application, whether the corporation
is solvent or insolvent.

Upon the digeolution of = solvent cerporation, the stoci-
holders are entitled 0o share in the surplus assets remaining

after the claims of creditors have been satisfied, and this in
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proportion *o the amourts contributed by them te the capital
sthock. (Kriba v. Carlisle Bank, 2 Wall. Jdvr. 33 5 Shorh v
Deaudry, o5 Gal. <46 ; Hwrall v. pushwick Hy. Co., 76 H. Y.
211 ; Hi1) v. Claspow itv. Co., 41 Fed. 810.)  In making the
distribution of the assets each stockholder is to be charged
with the debts due from him to the corporation.  (James v.
Moodyuff, 10 Paige, H41 , 2 Denio, 574.)

KEach shareholder who is also a creditor is to haw his
¢laims paid, and ihen to share in the pro rata distribution
afterward.  Otherwise it would work injustice. Also, when
a stockholder's subseription is fully paid and others are not,
he has a right to a return of the excess paid by him abowve the
others before any division of the balance is made. Thisg is
in accordance with the doctrine of pro rata distribution.
(Kribs v. Carliale Bank, 2 Wall. Jr. o)

But. in the case of an insolvent corporation, the stock-
hnlders have no righta as stockholders, for the whole assets
are 10 be used in a pio rata payment of corporate debts,--
there heing nothing left for a surplus distribution.  bBub it
vould seem that, a stockholder who is also a creditor of the
corporation has a right 0 have that claim settled as a credi-

tor, though he can have no preference shown him by virtue of



his being a stockholder.

Iii the cnae ¢f oificers 0f thu company, it has buun held
that they are not entitled Lo payment of their salurics in
nreforence to the debis of other creditors, bub musw come in
ith the ledder for their ratable proportion of the assets |
bhough 1t seuns that 1f oce of then is indebted 40 the com-
pany he can have his salary set off against that dobt. (In
re Groton Ice Co,, 4 ravk. Ch. 842 ; Of. Re Imporisl MWine Co.
Le Re 1« Bqe 41.)

A debt due a shareholder from tho company and assigned by
him after commsncement of *winding up®* proceedings is subject
to a right of set off by the company of all calls made subse-
quent to the assignment and previously to the payment of the
debt. (He Shina 3. S» Qe, T ke 7 Bg. 240 ; Cf. Ro Dugk-
worth, L. K. 2 Bq. 573.)

I% has been held in Galifornia that corporate property
afber dissolution is to be treatsd as partnership assets and
divided ascordingly.  (Shart v. Beaudry, 58 Cal. <46.)  This
is but another way of expressing the principle that the assets
of a corporation is a fund for the benefit of creditors and
gt.ockholdera. And, in accordance thereuith, i1f the property

be divided among the stockholders leaving debts unpaid, every
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stockholder having his share of the property is lialle pro
aba bo contribute for the dischliwge of such debts out of the
property in his hands or its proceeds. (lUastings v. ey,

50 Howe Pr'e Pixi.)

Although fhe minority of the stockholders carnob complain
merely because the majority of the stockholders have dissolved
the corporation and sold its propeity, it has been held that
they may justly complain becausce the majority have exercised
their powers in a way o buy the property for themselves, and
excluds the minority from a fair participation in thse proceeds
of Lhe sale. *When a number of the stockholders combine to
c¢onstitute themsclves a majority in order to control the cor-
vorabtion as they see fit, they become for all practical pur-
noses the corporation itself, and assume th: trust relation
oseupied by the corporation toward its shareholders. Al-
though stockholdsrs are not partners, nor stiictly tonants in
common, they are the beneficial joirt owners of the corporate
property, having an intercsi and a power of legal contrel in

gxact proportion to their rcspechive amounts of stock.  The

{=de

corporation itself nolds its property as a trusht fund for the
stockholders, who have a joint interest in all its property

and effects, and the ielation between it and its several mem-
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bars is for all practical purposcs that of a trustoe and geg-
tud que tyust.®  (Per Vallace, J., i Mrvin ve Qeegon L. &
Jave Lo, , 27 Fed. 625 ; Cf. 28 Fod. 833.)

A person may in payment for stock convey property to the
corporation ; and he may also contract that upon dissolution
he shall receive back that property. Thou h this camnot be
done to tha prejudice of creditors. (Fisk v. liebraska Co,,
265 Fed. 795.)

There are one or two distinetions between the holdings
of the BEnglish and the American Courts, that it may be well
to consider at this point. The courts in both countries hold
that the capital atock of a company is a fund in which both
the stockholders and the creditors are interestod. ut here
is where a division *nkes place. Tho American courts con-
gider that this fund is for the henefit of creditors and inci-
dentally the stockholders, while in the kEnglish cowrts there

re no traces ¢f such a doctiine. On the contrary, the ob-
jact of the fnglish *Windiny; Up® Act of 1848, as stabted by

one of its ovyn aithors, Sir John Komilly, "was to obtain a
proper contribubtion betwesn the members of the partnership and
o have their richus and liabilities ascertained intelr se.

The creditors have nothing to do with this, and they may have
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execution against the company in any marner they may think
fite" (Mo Phillips, 16 beawan, Ry, 630.)

Bven under the Companies Act of 1842, which was formed
wvith & view to the windin, up of companies for the bonefit
of creditors as well asg of stockholders, it is obvious {rom
the expressions of the judpges in winding tp procesdings that
the rights of the shareholders arc looked to rather than the
rights of creditors.  (Spackman v. Hvans, L. li. 8 . of L.

171.) '

The rights of creditors are so curgfully puarded by the
American courts that persons will be held to the liability of
stockholders if they suffer themselves to be held oul to the
public as such.  {(In xe Reciprocaty Dank, 2 l. Y. 17
hcllore v. Wheeler, 4 Pa. St. 32 ; Chase v. Murimac Dank,
19 Pick. 664 ; [loyer v. Lleveland, 36 iid. 476.) As in the
case of the Reciprocity Bank (gupra), where a woman bought
shrares of stock while a fogpug s0ls and afterward marvried, the
stock remaining in har name, it was held thal she was liable
as a shockholder upon the bank becoming insolvent, and could
not escapsc such liability under her comnen lawv disability.

Under the Bnglish law, howsver, she would not have been

held liable. The :ilouse of Lords and the English Lords



Justices of Appeal sgem 10 have settled upon the doctrire
that the 1rights of creditors against shareholders exist only
“in the 1igli of the companv® ; that they can, in goneral,
only clein vo be paid out of the aasets of the'company, vhich
a8schs are limited to what the company had a ripht to bring
into the assets. (Snith's Case, L. R. & Che G, Ul6
Directors v. Kirsch, L. ¢, 2 :. of L. 99 ; Y¥aterhouse ve.
Jamdaon, T. Fe 2 li. of 1. S. 6. 29 ; Caxling's Case, 1 Sh.
Dive 115,)  In the Reciprocity Bank cass (aupra), the com-
pany could not have enforced its claim agairst the nmalvied
weman, under the English law, and the creditors would have had
no right. against her.

Another distinction bstwsen the cowrts of the two cow-
tries is found in the application of a rule which both reco;-
nize. The rule is that the stockholders have a right to
transfer their shares of stock. }Mr. Thompson, in his work
on the *Liabilities of Stockholders® (Sec. 211), pives the
English doctrine as follows @ "After much consideration of
this subject, the Knglish ¢owrts have szthled upon Lhe rule
that & man may transfcr his shares to a map of shyay, ab a
time when the company is in a failin; condition, for the solc

purpose of escaping liability, and for a nominal considera-
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1,

tion mercly, or as a mere pift ; and, if the transfer is
out. and out, --- is not nmerely colorable, a sham, the trans-
ferec remiiranc a trustee for the tranafercyr --- the device
will T suceessful 5 the transfsror will escape lisbility
18 a contiibutory and honest shareholders and creditors will
suffer accorlimly.®  (Hasters's Case, T. e 7 Che 202
Hakin's Dise, Le Be 7 Ghe 206 & liote ; dayrison’s Case, L. B
6 Che 280 ; Williams's Casa, Tw Re 1 Ch. Dive 570.)

ki Thompson (Sec. 215, supra), sums up the Anerican
doctrine as follows : "A transfer of shares in a failing
corporation, made by the transferor, with the purpose of es-
caping his liability as a shareholder, to a person who, from
any cause, is incapable of responding in respect Lo such 1li-
ability, is void as to the ereditors of the company and as to
otirer stockhelders, althougn as between the Lransferor and
the transferec the transfer may have been out and oub.®
(dathan v. Yhitlock, 3 Bd. Ch. 215 ; Provident S. I v. Jdack-
son Rdnk, o ilo. 607 5 Miller ve Ge P. Ins. Co. 00 Hoe 65
Marey ve 1ok, 17 iass. 530.)

The wvriter of an artiele in the Albany Law Jowrnal (Vol.
20, p. 344) criticises i@'. Thompson's statement of the doc-

trine of the American cowrts, by showing that most of the
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cases cited in support of it are ghiter and not directly de-
cisions upon the point. le further says that the doctrine
*can hardly be regarded as authoritatively scettled in this
counbry, « « « « whatever we may think upon principle." le
that as it may, it is a strong indication of the drift of tho
judicial minds of the country. The American doctrine will
stand the test of principle and equity. Under it fraud and
subterfuge eannot be practiced --- shares of great nominal
value camnot be transferved, when & corporation is in failing
circumstances, to mere "men of straw®, for perchance a pound
or a shilling, or even where the transferece has besn paad for

the taking; of them, thus an escape of just liability.

3. The Rights and [iabilities of Third Parties.

*It is a 1rule well settled and generally observed", says
.« ‘Beach (2 Beach's Private Corporations, Sec. 1228), "that
the death of a corporation leaves unimpaired the rights of
creditors t¢ its property in paymont of their debts, in what-
ever marner the dissolution may have becn brought about.® The
eapital stock and assets form a fund in the hands of the di-

rectors, as trustees, for thc payment of their claims.  (High-
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:bﬂm ve Thoynton, & Ga. <4, Dlake ve Hailway 0., 39 He i
435 ; ©ve loag, 7 Wall. 510 ; Milley v. policn Iion
Works, 131 U. S. 352 ; Chicago, che. Lvs Goe v. Chicago lia-
tional Bank, 134 U. Se 276.) |

Hoat of the States have statutes regulating the rights

of creditors upon the diszolution of a corporation. But even
in the absence of such statubory provisions, creditors are
sufficiently protected by the equitable rule that thc corpor-
ate funds are held in trust for craditors, and such funds may
be followed into +he hands ¢of any party, exccpt bona fide
creditors, or purchasers without notice. (Sawyer v. loag, 7
Wall. 610 ; Shamokin Valley Ry. Co, v. Malone, 85 Pa. St. 20;
Hastings v. Drew, OO fow. Pr. 264, aff. 76 1. Y. 9.)

A State law which deprives creditors of thceir satisfac-
tion from the effects of a corporation, and which appropriates
siich property to other uses, impairs the obligations of the
contracts of such corpcrations, and consequently is invalid.
(Gwran v. State, 15 How. 304 ; Gilletd v. Moody, 8 l. Y.
479.)

As a general rule, a creditor must first exhaust his 1eme-
dy against the corporation beforse hg can proceed aguinst the

stockholders.  (Shillington v. lowland, 53 . Y. 3V4 ;
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Lindsley v. Simonds, 2 Abht. Pio M. S. 69 ; Priest v. Lasex
Hat Co., 115 jiass., 380 ; Cambridee later Works ve S, s G L
Co. 86 Maszs. 239.) When all the property of = corporation
has been so0ld on execution, and the corporation as such has
caased to do business, therc is no need of resuscitating the
company in order that the creditors may have thoir remedy a-
sainst the stockholders individually --- their liability be=
comes primary and absolute.  (Penniman v. Driges, 1 :dopk.
Ch. 300 ; & Cowen, 387 ; Kerr's Dusiness Corporations, 3us.)

If there are several creditors, and the assets arve suf;_
ficient to discharge all debts, there should be a pro rata
distribution. (Briies ve Penpdman, 8 Cowen, 487.)  And the
siety of +he corporation, whe pays as such surety, is only
entitled to come in ratably with the other ereditors. (In re
GOroton Ins. £0,, 2 Barb. Ch. 380.) But where a creditor of
the company obtains a lien upen its real and pevsonal propeity
by judgment or by the levying of an execution thereon, before
the order of a cowrt is obtained for the =ppcintment of a rc-
ceiver, and for the dissolution of such corporation, sich
creditor caryiot be deprived of the prefeircrce he has thus
acquired.  (In re laterbury, 8 Paipe, $60.)

In early times iw vas thought that a corporation was in-
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capable of commitbing a tort. But it is a principle now well
settled that a corporation may comnit most varieties of torts
and they are held liable to *the same extent as natural per-
30NS. (Bissell v. Southern Hy._Co. o0 e Yo 258 ;  Smith v.
Lat, , U6 Barb. 402 ; Ditus v. Twnpike Hoad, ¢l L. Y. 837
Johnston v. St. Louis Dep. Lo, , 2 Mo. App. 0ud 5 Hayes v.
louston Hy. Lo0., 46 Texas, 272 ; Vinas v. Herchants Ins. £o.,
27 Ta. Anne 367 ; Yayboreugh v. Bank of fngland, 1u Bast. u.)
This limbility extends to every grade and description of for-
¢ible, malicious or negligent tort or wrong which they com-
mit, however foreiyn their nature or beyond their pranted
powers the wrongful transaction or act may be. (L. Y, , gic.
Ly. Co. ve Schuyler, 34 H. Y. 30 ; Weshein Uniop Tol. Co. v.
Buser, 2 Cal, 141 ; Pegble v._ Patapsco (uano Co., 77 ie Ce
253 3 Pittsburg By Co. v. Shisser, 19 Ohio S$t. 157 ; Cook
on Stock, etc., Sec. G98.)

When companies consolidate, the act under which they do
g0 generally provides for the continuance of the separate ox-
istence of the old companies in regard to all outstanding ob-
ligations to third parties, including those arising out of
tort.  (In re Selma, ebc. fv, Lo,., <V Ga. 706 ;
Mobile Ry. £0., <9 Ala. H82. For tort, see Shaw v. lorfolk
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Sye Do, 16 Gray, 407 ; N, Y, Railroad Taw, Sec. 73 --- L.
1890, Chap. H6H ;  busingss Gorp. Taw, Amendment of 1s0.:, Sec.
12 ; Gen. Taws of Cal,, 1860 - 18454, p. 138 ; Towa Code,
Sec. 1275 ; Code of Ala., Scc. 542 ; BEast Tenn. Lye Le. v
18, b teisk. ©07 ; HRome, ehe. Co. v. Ont., gte. By. Co,,
16 Iun, 445 ; Penn'a. College Cases, 16 Wall. 190.)

But, what becomes of auch actions when a cerporation goes

pl

oitt, of existence sesms never to have been before the highest
courts of the land ; either State or Wederal courts, or even
the Enplish courts. At common law it is clear that such ac-
tions were abated,-- and this gives us a hint of a reason why
siich a casa has never come before the higher courts. In New
York the question is coming up, apparently foir tha first time,
in a c¢ouple of cases in which the Undon Feryy Go. of Brooklyn
are defendants,  Both were actions for thc tort or neplipence
of the Union Foryy Co., or its employees, before the expira-
tion of the charter of the company, it having expired by lapse
of time during the pendency of the suits. A motion was made
by the plaintiff to continue the actions against thosc dircc-
tors who were in ofiice at the time of the corporation's
death. Grafion v. Undon Ferry Co. (13 L. Y. Supp. 878) was

the first case. The motion was arpued in the City Cowrt of
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Frooklyn before Judge Clement,, and or April 10th, 1891, the
mniion was denied. In 1&u2 & lav was passed (L. 1832, Chap.
<D0, Sce. £) by which such actaons as the ong in question
c¢oild havz been cortinued te finel judgmert.  But in 1880
(T. 1880, Chap. 245), the Law of 1832 was repealed and part of
it incorpersted into the Gode of 0ivil Procedure, but Sechicn
4 of that TLaw was never re-cnacted. So, in the language of
g, "There is, thsicfors, no statute in forcc
in thig State for the continuance of +his astion, unless the
directors are to he treated as trustess o the plainbiffs.
Ar action abates when ne statulte exists for 143 ccobinuance.
Greelev ve Snitk, 3 Story, 607 , Ratdonal Fan: ve Lolby,
21 Wall, :509,)" And, continuin; the discussicn, --- "Thers-
fors, the only question on this motion is whethsyr or not the
plaintiff is a 'creditor' of the defendant within the mcaning
of the statute before referred to, as to thc power cf direc-
tors in office at the date of the expiration of the chater.
I have examined the Aefinitions of the word ‘creditor', and
can find no definition and no authority that* a party who has
an action sending for injuries to the person can he consider-
ed as such.' ‘The motion was denied, thus adhsringe %o ths

proposition that such actions abated under present licy York
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Rt in a similar motion before the Special Tern of tho

~

501 i

<

Siprens Gourt for the Sueord Department, in thg cas
woren ve Undon Foryy 0¢,, the motdon wis sustaircd.  This
case was decided in iay, 1891, and waas argued before Judge
Cillen, who said, in support of hig decision : "The claim
made on hbehalf of the defendant is that the plaintiff, whose
astion is for a personal tort, is not a creditor.  Strictly
speaking, a creditor is one whose claim aprings ouf or con-
tract. In Stewart v. Crogstown e L. Coo (00 1. Y. H53),

2 cormon careier of passengers was held to bte a pusiardor
against misconduct on the part of its employse to its pDassen-
ger, and it ig said that ary such misconduct on the part of
the employee is a hreach of the contract of the employer. S0
this liability may be said to spring out of contract. I do
rot think it necessary, heovever, to rest this decision on that
poirt. In my judgmert, the provision of the Revised Statutes
abcve quoted (Secs. 9 & 10, Title III, Part I, Chap. 18)
should be constried liberally, so as 1o include the claims of

all persons against the corporation arising oul of *he ordi-
nary condict of its business. . . . .« The power given to

the trustees by the statute is broad, 'to settle its affcirs!'
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a teim comprehensive enough to include all ivs liabilities.
Liability for personal injuries, in the operations of a large
carrier, are as ruch a part of tho running exponses as con-
trach expenditures. + o o o Lior do T “hink the ruls of achio
personalis moyinui cwm persona applies to this case. Tho de-
fondant was gimply an artificial being.  The claim which the
plaintiff had was in roality against the property and assets
of that corporation , it was from thoss that he waes Lo ob-
tain satisfaction.  That propeity still remains axnd is in the
hands of +the defendant's trustees. It corteinly vould be in-
equitable to deprive the plaintiff of gsatigfaction of his
¢leim, if he has one, when by the voluntary act of the real
parties in interest, the stockholders, and ond has heen put
Lo the corparation, for under the statute its corporate sxis-
tarnce might, have been continued had the stockholders seen fit
to do so."

A few remarks may be pertinent here before considering
the anpeal to the General Teyrm.  PFrom the facts of thisg par-
ticular case, the statement {ha® the stockholders mi ht have
cnﬁtinued the existence of the corporation had they seen fit
to do so, is unfounded, as tha charter of this company had

baen renewed once, and according to the statute further ro-
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newal could not be had. The learned Judge scems to think
that corporations are exceptions +o the old maxim that action
for personal injury dies with the person, but this evidently
is in conflict with the fimdamental theory of these "creatures
of the law." From the fact that these *artificial beiﬁgs'
arc created for the purpose of exercising such functions and
becoming responsible for such liabilities as are exercised by
and attached to natural persons, which are adaptable to these
*ereativ'es® thére is no walid reason why this particular case
should be excepted. In fact, 1f allowed, it would be in con-
flict with the whole theory of the death of corporations as
already established and set forth in this discourse.  For
the corporation, under modern rules, is treated in cxachtly
the same way that a natural person would be under the same
éircumstances. As far as is applicable, the laws governing
natural persons are made to govern corporabtions.  Such ac-
+tions as the one in question do not swrvive the death of a
natural person, then why should a c¢orporation be an exception
when the law concerning the one is equally applieablc to the
other ¢

The appeal from this decision was argued at the General

Term in the Second Department., Dec. 1<th, 1891, before Bar-
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nard, P. J., and Dykman and Pl&tt, Jd. ;, Dykman, J., dis-
ﬁ Tl o /6T

senilnb. RarnaJd gﬁ Jo w1ote the copinion, and among other
things he says : "Tort stands upon the same basis as contract,
(Uertain v Yalker, 12 Hun, 46 ; Ford v. Johnston, 7 Hun,
o63 ; DBaker v. Gilman, 92 Barb. 26 ; Lichenbery v. lerditfel-
day (M. Y. App.) 8 . B. hep. 526.) " These cases either hold
or approve of the principle that a conveyance made dwing a
pending litigetion, to defeat the collection of a judgment fov
a tort, can be set aside ms if it was a contract debt. In
other words, the statute croditors embraces those persons
whose c¢laims are based upon torts.' The fallacy of this
reasoning nced herdly be mentioned.  And, continuing, he
says : "The charter pledges the propert; of the corporation
to pay all damages for misfeasance of the company's employees.
The law mekes the directors trustees to scitle the affairs of
the corporation, and to pay all debts aspinst the corporation.
The couwrt has the power to continue the action which was pend-
ing at the dissolution of the corporation of necessity.  Such
power existed before the Act of 1832, and exists since the
repeal of 1880.°

The last proposition, that the right existed bufore tho

Act of 1432, and continues to exist, is not sustained in the
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casc of [cGullough v. Lorwood (58 N. Y. 562), which is relied
upon by the Judge for the support of his proposition. In
that case the Act of 1832 was expressly relied upon, and in
speaking of the Fourth Section of that Act, Rappallo,.J. said :
"Unless such an order be made, therc is nothing in our stat-
utes interfering with the common law rule that the dissolu-
tion of the corporation puts an cnd to the action, and that
211 subsequent proeeedings thérein are void."”

The arguments presented by Dykman, J., in “he dissenting
opinion, are so strong that it is a great temptation tc quote
the whole of his opinion, but only the following extracts will
be piven .-~

"A cause of action feor a tort is not an indebtedness, and
it would be contrary to 211 analogies of law to consider it
gso., If it was a debt, it would survive the death of the
claimant ; whereas the universal rule is that it dies with
him. It required a special statube to enable actions for
wrongs Ho the property rights or interests of another to be
maintained against the eﬁecutors or administrators of a de-
ceased wrong-doer, and from that statute is expressly except-
ed actions for slander, libel, assault and battery, false im-

prisomment and actions for injury to the person. (8 R. 3.,
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5th Bd., p. 746, Seca. 1, 2.) The claim of the plaintiff is
not, asaignable, ag it would be if it created a liability a-
gainst the company. So it required a statute to prevent the
abatement of an achtion foi the recovery of damapes for person-
al injuries by the death of a party after verdict or decision.
(Code, Sec. 7t4.) Provision is made by law for the enforce-
ment of payment of liabilities of deceased persons by a sale
of their real property, but that law could never be applied
in favor of a person who held an unliquidated c¢laim for dam-
ages sounding in tort.

"Assault and battery was committed upon the plaintiff by
a servant of the defendant., and, iflthe plaintiff had not been
a passenger of the defendant, the company would have incurred
no liability for the ast ; but because the plaintiff was a
passonger, the defendant is r93ponsibie for the assault, and
battery, and the action of the plaintiff is for the wrong
perpetrated upon hime  The assault furnishes the plaintiff
with a cause of action, and his suit is based thercon.

*In the case of Stewart v. Railroad Co. (90 ii. Y. 590),
it was the object of the court to show in the opinion that
common carriers are responsible for injuries resulting to

passengers from the negligence and wilful misconduct of their
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servants while engaged in the performance of duties which the
carrier owes t0 passengers, and to manifest the reasons for
such responsibility. The court thers decided that wilful
misconduct 0f the servant imposed the same liability as neg-
ligence, but that action was for a pefsonal assault upon the
plaintiff, and there is nothing in the case which conflicts
with the views we bave oxpressed, and nothing 0 indicate
that the cowrt considered the action itself to be based upon
contract. In that case, as in this, the damages are claimed
for the wrong, and not for a breach of contract.

®T1 would be considered a great abuse of legal teims, if
not a perversion of law, to say that an equitable aetion in
behalf cf a judgment oreditor to sct aside a conveyance for
the fraud of a judgment debtor in its execution was an action
in tort, because it was based upon fraud, and fraud is a
wrong ; and yet ih would be equally as plausible as the ar-
gument, of the plaintiff.

*T+ scems plain, therefore, that the plaintiff is not a
creditor of this corporation, and that his actien is not based
upon contract in any legal sense. It is equally plain that
the statute which constitutes the directors trustees of the

creditors and stockholders of the dissolve: corporation is not
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sufficiently comprehengive to include this causc of sction
amony; *he liabhilities to be discharyed by such trustecs.
These trustces are no more than appointed execubtors of the
dead corporstion, and, as the cause of action does not sur-
vive the death of the company, the nni£ carnet be continued
againgt the trustecs. There is no provision in the Code for
the certinuance of an action after the death of a sole plain-
tiff or a sole defendant, unless the cause of action survives,
and, as this suit is based upon a cause of action which does
nnt continue aftor death of either party, there is no provis-
ion for its continuance."

This casc was taken to the Cowrt of Appeals, but that
cowrt refused to hear the arpument, upon the ground that a
"substantial right® was not invelved. It is almost lament
ahle that the case c¢ould not have been passed upon by the
hizhest ¢ourt of the State, and especially so, when there is
evidently an erronecus holding of the lower courts. The
weight of aipument, without doubt, being in favor of the de-
fendant, in these cases.

I1'e PBoach, in his valuable work on Priwatc Corporations
(Sec. 151), maintains Hhat, "The debts of a corporation, for

which its members are made liable by statute, are such claims
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apaingt it as arise Irom contract, and do not include a judg;
ment against the company for a tort, even though the tortious
act might have been considered a breach of contract." And
in a late case in Rhode Island it was held that debts con~
tracted, for which directors of a corporation are made lia-
ble, do not include damages gx delictpo, or a judgment in
bort. (Leighton v. (ampbell, 17 R. X. ____.)

CONCLUSION.

The fundamental ideas,-- the underlying principles,——
10 be tmxim deduced from the foregoing discourse may be enwn-
erated as follows ;--

1. A corporation is dead only when its legal existence
is terminated.

2. A corporation can never be dissolved 80 as t0 de=
feat the just rights of creditors.

3., The assets and capital stock form a fund for the
benefit of creditors primarily, and the stockholders second-
arily.

4. Persons having claims against a corporavion on

grounds of tort are nob ereditors unbil their claius are in
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judgment., and the damares mscsrtained --- decisions 4o thoe
contrary notwithstanding.

Mnd, 2s a general proposition, it may be stated that,
sitbject to their peculiar orpganisation, corporabions ha&a the
game protection and rights, and are held o the same liabili-
ty and responsibility, as are natural persons, under the same

circumstances and in the same situabion.
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