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In a famous opinion, (1) rendered as early as 134G,-
Chief Justice Tanev,of the United States Supreme Court,made
use of the following significant expression: "If any State
deems the retail and internal traffic in ardent spirits ine
jurious to its citizens,and calculated to produce idlencss,

vice, or debauchery, I see nothing in the Constitution of

the United States to prevent it from regulating and restrain<

ing the traffic,or from prohibitins it altogether,if it
thinks propewl The traffic in intoxicating beverages has
assumed sgch sigantic proportions,‘is the direct cause of
so much misery and want, and in manifold ways is such o
menace to the publiec welfare ,that Legislatures of many
States have endeavored to check or control,or to eradicate
its evils. In order to accomplish this result, the highest
power in each State has been called into exercise,and lavs
have been enacted,the ostensible object of which has been
"to prevent intemperance,pauperism and CPimg," but which, in

many instonces,have virtually resulted in the prohibition

of either the manufacture,importation or sale of intoxicarts,

thus raising constitutional questions,as to whether such

legislation is properly within the Police Power of the State,

But it is necessarr to have a clear conception of the
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nature and extent of the police power itself before at-

tempting to determine whether a particular instance of
legislation comes within its purview, This power is
incapable of anyr very exact definition or iimitation, for
upon it depend the security of social order, the life

and heglth of the citizen, the enjoyment of private and
social life, and the beneficial use of propertyv.

Mr, Justice Field says (1), that it is "the power of the
state to prescribc regulations to promote the health,
peace, morals, education and good order of the people,
and to legislate so as to increase the industries of the
State, develope its resources and add to its wealth and
prosperity." This definition, taken with those of Judge'
Cooley (2) and Mr. Justice Blackstone (3), presents as
comprehensive an idea of the scope and operation of this
power as could well be embodied in the same number of

words. The maxium, " Salus populi suprema lex"

was early recogpized as fundamental, and the power of
the State in all matters pertaining to the general wel-
fare of the people became omnipotent and co-extensiwve
with that absclute and unlimited legislative power, which,

within itself, every sovereign Statc must possess. It is



said b Judge Selden (1) that, "1t is true that, as govern:
ment* is instituted for beneficent purposes, und to pro-
mote the welfare of the governﬁg%%, it has no moral right
to enact a law which is plainly repugnant to reason and
justice. But this principle belongs to the science of
potitical ethies, and not that of law. There 1s no ar-
biter bevond the State itself to determine what legisla-
tion is just. The union of the functions of :iaking and
deciding upon laws constitutes,of necessity, absolute
legislative power. mile, therefore, the right of a sov-
ereign State to pass arbitrary and tyrannical laws may,
its legal power cannot be denied." This being self-
evident, it .is clear that in a perfectly natural and
simple distribution of governmental powers, it is not
within the power of the judiciary to pronounce void any
act of the legislature. Thus it appears that the police
power is, of necessity, despotic in its character and
cormensurate with the sovereignty of the State. It is
not surprising, therefore, that legislative bodies have
often disregarded the spirit of liberty and justice, and
under the guize of an exercise of this power, have sacri-
ficed both public and private rights. English monarchs,

in this manner,so oftgn aversteppzd the bounds of justice,



and trampledupon the liberties of their subjects, that,
to protect themselves from such tyrranny, the people from
time to time have asserted, their rights, have resisted
various attempts to violate them, and have comp:elled
their arbitrar; rulers to grant successively The llagna

Charta, The Bill of Rights, The Petition of Right, and

The Act of Settlement. These are roval concessions. As

such, they restrain merely the exercise of the rpyal
prerosative; they do not limit tlie power of thes British

Parliament, but rather secure to it, the right of abso-

lute and uncontrolled legislation. "Parliament is
omnipotent". Laws intended to promote the welfare of

society are within its lesgislative disceretion, and can
not be the subject of judicial animadversion. It "has the
power to disregard fundamental principles (1) and pass
arbitrary and unjust enactments; but it cannot do this
rightfully, and it has the power to do so simply because
there is no written constitution from which its author-
ity springs or on which it depends, and by which the
Courts can test the validit: of its declared will.®

Thus, recourse to the ballot box or to rebellion are the

only remedies for unjust lesislation open to the English

people. In Great Britain, Parliament is recoznized as



rightfully exercising the complcte legislative authority
of the country: in thc American States the absolute power
of legislation resides in the people themselves, as an Or-
ganized body politic. This sovereignty of the people is
an underlving principle of all free government,and upon it
our ancestry ordained and established not only the Consti-
tution of the several Stztes,but also that of the United
States. In the delegation of their power,the people took
care to separate the legislative,executive and judicial
functions; and it was their evident intention that the
exercise of each should rest in a separate department.
Thus, "under our system of government,with co-ordinate
branches,each independent within its sphere,and all deriv-
ing their power from a common source,the fundamental law,
one cannot exercise a supremecyr over the other,except as
it findswarrant for it in that law."

To no branch of our government has such"a supremecy "
ever been grated by the Constitution; but, instead, =
"system of check and balances" has been adopted, vhich
lmposes certain restrictions upon each department, and
under which the judiciary has acquired the power to annul

such legislative acts as are contrary,not to natural justice



and equity, but to certain express Constitutional
provisions. Although there is reason and authority for
holding that," when a statute is contrary to tie spirit
of the constitution and the implications necessarilv
dymvn from it, or to the fundamentals of justice and
good government, or to those cardinal principle of the
social compact , which underl? all legislation and enter
into the frame-work of representative government, 1t is
in the power of the Court to pronounce it void," never-
theless, it is now definitely settled that no court has
the right to nuli2ify a law simply because, in its judge-
ment, it appears to be repugnant to reason,to subvert
clearly vested rights,or to violate the first principles
of our Republican institutions, for the courts are not

the guardians of the righits of the people, except as
those rights are secured by some constitutional provision
which comes within judicial co-nizance.

In order to secure the blessin~s of liberty to them-
selves and their posterity, the framers of the Federal
Constitution deemed it expedient to place certain re-
strictions upon the power of the State; but the ori~inal
instrument contained so few positive restraints that,

during the centurv of our Constitutional historv, it has
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become necessary, as the exisgencies of the times have

demanded, to make amendments which would &till further

protect our liberties." History repeats itself;'and {hus,ecver
in

mindful of the marmer, which their rights and priwvilages
VY

1)

hazd been abused, and fearing the agsressive tendency of

)
3

powver, the people of the several States hdye limited
their legislatures, in the exercise of whatf would other-
wise be, plendry powey, by incorporating into their re-
spective constitutions those provisions in the nature of
bills of rights, which Chancellor Kent has so aptly
termed, " part of the muniments of freedmen, showving
their title to protection." But for these constitu-
tional provisions, the police power of the State might

be exercised with most despotic severity,; as it is,
they restrain that " right hand of sovereignty" in nier-
cur particulars relating to 1ife, liberty, property, con-
tract, religion, and pursuit, and make secure the privil-
ages and immunities of our citizens. "They are," savs
Jr. Justice Swarne (1)," a bulwark of defense, and can
never be made an engine of oppression." To these con-
stitutional guarantics alone, is the police power of

the legislature subject. That power extends to all reg-

ulations prormotive of the health, ~ood order, morals,
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peace and safety of society, and is exercised on a great
variety of subjects, and in almost numberless wvars,

but under the pretense of proescribing a police regulation
the State cannot be permitted to encroach upon any of

the just rights of the citizen, which the Constitution

intended to secure against abridgement. "It is the

province of the law making powcr to det:rmine when the

exigency exists for calling into exercise the police

power of the State (1) , but what are the subjects of its

exercise is clearly a judicial question." Many fla-

grant and indefensible invasions of private rights have
occurred in the Legislative history of our countyry, and
these have given rise to much litigation involving Con-
stitutional questions, in the consideration of which the
courts substantially agree that, " wvhenever by a reason-
able construction,the constitutional limitations can be
made to avoid an unrighteous exercise of the police power,
that construction will be upheld,notwithstanding the
strict letter of the Constitution does not prohibit the
exercisc of such a power," for the Constitution, being
the result of legislation by the peopls themselves before

parting with their power is the paramount lav.



The princinis statutes, the constitutional validity
of which has been questioned, ma: be classed as follows:
tieat inspection laws; the tenément house cigar act;
laws prohibiting the manufacturc or sale of oleomarsgerine;
acts requiring drummers to take out licences; statutes
regulating elevator and railway charges; and prohibitory
liquor legislation.

As the Constitution is the only standard for the
courts to determine the question of statutory validity,
it should be comparatively easy for the courts to decide
vhether a particular law is without the pale of legisla;
tive authority and therefore wvoid; but, as even a curso-
rYy examination of the caseswill reveal, there is a
great diversity in the judicial holdings. Thile agree-
ing as to the escential prineiples, the tendency of the
United States Supreme Court is to declare valid all acts

which are even ostensibly police remmlations and which

do not violate an express inhibition of the Constitution;
whereas, that of the State courts and especially of the
New York Court of Appeals, iis to hold vzlid onl: such
as are actually police regulations, and which do not
contravene the liberal interpretation of a Consitutional

provision. This difference of opinion as to thc extent
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to which & State may exercise its police power, and still
not infrince upon privatc rights guaranteed by the Con-
stitution, is one of pgrave importance, and has beun the
subjeet of muech discussion and many articles by famous
lavers,, philosophers, statesmen and jurists. And of

all the classes before mentioned, the Prohibitory Liquor

Legislation has given rise to more cases,involving Comsti-

tutional questions of great moment, and fraught with in-
tense interest to the people at large, as well as to the
reformer, the politieian,ithe legislator and the judge;
consequently, I will proceed at once to the discussion of
the constitutionality of this particular‘class of legis-
lation, omitting a consideration of the others, except as
the principles evolved from them are applicable to the
subject matter in hand.

Regulation vs. Prohibition.

From an early period in civilization, in zll
countries, the unrestristed traffic in intoxicants has
been regarded as pernicious. "Hence as is believed, in
the code of laws in every civilized State, it has at all
times been regulated and put under restraint. In this
respect it has formed an exception to other lesitimate

business, and it is balieved to have resalted Trom humsne
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feelings and a desire to suppress immorality, vice, crime
and disorder, and the othor misceries that follow in its
train. This restraint (1), is not the peculiar growth
of anv particular political faith, or anr crecd or sect,
but seems to be a desire implanted in our nature to pro-
tect our racc and kind from such evil; and it is implant-
ed in the police power of the State, and riar be exercised
as the law-maker shall deem for the best interest of
societve™" In short, it will be seen that in nothing
has the power of the government becn more steadily and
uniformly exercised, from the beginning, than in hedging
about, and placing guards and restrietions upon the
traffic in intoxicating liquors, to the exclusion of all
mere natural rights. The ass:z:rtion of Judge Johnson,
however, (2) +that "The right to restrict and regulate
includes that of prohibition," is subject to severe
criticism, It is certain that the legislature cannot
totally annihilate commerce in any species of property
and so condemn the property itself to extinction.

It is equally cortain‘that the legislature can regulate
trade in property of all kinds. Neither of these pro-
positions is denied, but they necessarily lead to smgtlher, -

that between regulation and destruction (prohibition)there



is somewhere, however difficult to define with precision,
a line of separation. All reasoning, thereforc, in Tfa-
vor of upholding legislation which belongs to one class,
hecause it is often difficult to distinguish from that
vhich belonss to anothz»r, must be fallacious, because

it is simply reasoning against admitted conclusions.

It is quite obvious that the end which the legislator nay
have in view, assuming that to be the prevention of the
evils of drinking, mar be attained by direct and also by
indireet measures. " Tor instance, (1) prohibiting intox-
ication would be one means; prohibiting drinking at all
would be another, one degrec more remote; prohibiting
the salzs for drinking is still more remote. S0 legisla-
tion may b2 carried farther and farther from the objcct
directly in view; as prohibiting the sale for any pur-
pose; prohibiting the manufacture; prohibiting even the
existence of liquor; or even of those things from which
liquors can be procured." "ow, though the general pur-~
rose is cntirely legitimate and within the scope of leg-
islative authority, and though direct legislation for the
attaimnment of that end might be free from objection, vet,
it by no means follows that mcasures operating remotely,

though conducive to the end in view, may not violate the



restraints of the Constitution. And, in fact, such leg-
islation has too often weakened and impaired our consti-
tutional safeguards. It is true, that, prior to the ra%-
ification of the Fourteenth Amendment on the 25th of July,
1868, there was nothing in the Constitution of the United
States, except "the glitterinz generalities" of the Pre-
amble, +to prevent a State from rcgulating and restrict-
ing the traffic or from prohibiting it zltogether,-

there was nothing by which the,constitutionality of & pro-
hibitory liquor law could be tested. But in the full-
ncss of their wisdom and experience, our forefathers had
provided for just such an emergency by incorporating into
the severcl State constitutions certain simple and compre-
hensive provisions, substantially declaring that "no
member of this State (1) shall be disfranchised or de-
pri%ed of any of the rights or privileges secured to any
citizen thereof, unless by the law of the land or the ‘-l
judgment of his peers"; and "that no person shall be de-
prived of life, libertyv, or property without due process
of law; (2)nor shall private property be taken for public
use without just compensation.® The true intcrpretation
of these phrases is, that where rights are acquired by

the citizen under tho existing law, there is no power in
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any branch of the govern ment to take them away; and
thus, many measures of restraint and prohibition have been
assailed as repugnant to the State constitutions, al-
though they were enacted by State Legislatures in the ex-
ercise of the police power and in accordance with the doctrin-
es laid down in the Licence Cases (1), and the principles
enunciated therein by the lcarned Chief Justice Tancy,
and Justices Grier and Mc Lean. But in general, a public
sentiment against the traffic in intoxisants, which was
sufficiently strong in a State to brinz about the cen-
actiment of prohibitory laws, has proved itself equally
powerful in repelling attempts to invalidate those laws;
so that the decisions in the cases, Wynehamer V. The People
(2), Beebe V. The State (3), and The State V. Walruff (4)
stand out in sharp and shining contrast to many decisions
of other State courts, and especially to those rendered in
the United States Supreme Court in the cases of similar
import, which have been carried before tiat %gust body
since the adoption of Amendment XIV. The decisions

in this line of cases havc depended more particulary upon
the scope and construction given by the courts to the so
called "property clauses"; and, therefore, before pro-

ceeding to the discussion of the constitutionality of laws



prohibiting either the sale, keeping, mcnufacture, or im-

portation of ardent spirits, it will be well to devots

~r

some space to the consideration of - whether one can have an

Property in Intoxicating Liquors,

and, if so, whether the right of property in them is as
extensive and inviolable a&s that in any other species of

property. There can be no doubt that intoxicating liquor

is property. It is a chattel,an article of use, of con-

sumption and of cormerce, and is property in the strict-
est legal and constitutional sense. From the earliest
ages intoxicants have been produced and consumed as a
beverage, and have constituted an artict@ of great im-
portance in the commerce of the world. In this country
the right of property in them was never, so far as I know,
for an instant questioned. In this state they are bought
and sold like other property; they are seized and sold
on legal process for the parment of debts; they are, like
other pgoods, the subject of actions of law; and when the
owner dies, their value constitutes a fund for the bene-
fit of his creditors, or goes to his children and kindred
according tc law or the will of the deceased. The: enter
larzels into the foreign and internal commerce of the

state, even the United States Supreme Court (1) reco-nizins
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them to be " merchantable commodities and known articles
of commerce." It may be said, it is true, that intoxi-
cating drinks are a spucies of propertr which performs
no ben:ficent part in the political, moral, or social
economy of the world. It mav be urged, and I will admit,
demonstrated with reasonable certainty, that the abuses
to which it is liable are so great,that the people, even
of this State, can dispense with its very existznce, not
only withouw injury to their aggregate interests, but
with absolute benefit,. But "the foundation of property
is not in pkhilospphie o1r scientific speculations, nor
even in the suggestions of benevolence oy philanthropv .
It is simple and intelligible proposition, admitting in
the nature of the case of no qualification, that that
is property which the law of the land recosnizes as such.
It is, in short, an institution of the law, and not a re-
sult of speculation in science, morals or economy."
These observations, while quite elementar-, lead
directly to the conclusion that all property is alike in
the characteristic of inviolability. If the Legislature
has no power to confiscate and destroy property in general,
it has no such power over any particular species. If in-

toxicating liquor is property, the Constitution does not



permit a legislative estimate to be made of its usefulness,
with a view to its destruction. In a word, that which
belongs to the citizen in the sense of property, and as
such has to him a commercial value, sannot be pronounced
worthless or pernitious, and so destroyed and deprived

of its essential attributes.

Having thus satisfactorily demonstrated that intox-
ieating liquor is property in the most absolute and un-
qualified sense of the term, and as such is as much enti-
tled to the protection of the Constitution as land, houses
and chattles of any description, I am confronted with
that somewhat serious question,- Can the owner of intox-
icants virtually be deprived of any of those rights which
arc the ver: essence of property and which of necessity
accompany its possession ¢ Now, I can form no notion of
property which does not include the essential character-
istics and attributes with which it is clothed b the
laws of socicty. In the state of nature, property did
not exist at all. ," Every man might then takcec to his use
what he pleased (1), and retzain it if he had sufficient
power; but when man entered into society,and industry,
arts and sciences were introduced, property was gained by

various means, for the securing whereof proper laws were



ordained." Material objects, therefore, are property in
the true scense, because they arc impressed by the luws
and usages of society with certain qualities, among which
are, fundamentally, the right of the occupant or the
owvner to use and enjoy them execlusively, and his absolute
power to sell and dispose ol them; and as property con-
sists in the artificiul impression of these qualities upon
material things, so whatever removes the impression de- s
stroys the notion of property, although the things them-
selves may remain physically untouched. Thus, while it
has been generally conceded that state legislatures have
the power to regulate the sale of intoxicatiing liguors,
statutes which go still further,and undertake to wholly
prohibit the manmufacture, importation or sale of all in-
toxicating beverages, have been fiercely assailed on con~
stitutional grounds as violations of the rights of pro-
perty, and, for the purposes of the present discussion,
the topics to be separately considered are tabulated as
follows:-

The Constitutionality of Laws Prohibiting -
I.- The Sale of Previously Acquired Liquors,
Z2.- The Sale of Subsequently Acquired Liquors,
3+e~ The Keeping of Liquors,

(over)
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4,- The Manufacture of Liquors,

5.~ The Importation of Liquors,

The Constitutionality of Laws Prohibiting the

Sale of Previously Acquired Liquors.

Having established from admitted premises, that a
person can have property in intoxicants, the question
which now presents itself is,- whether or not a person
wvho was the owner of liquor in = State at the time sueh a

statute went into effect is absolutely prohibited from

selling or disposing of it. I can find no definition of

property which does not include the power of disposition
and sale as well as the right of private use and enjoyment.
Thus, Blackstone says (1) , "The third absolute right of
every Englishman is that of property, which consists in
the free use, enjoymegnt and disposal of all his acquisi-
tions without anv control or diminution. save only for the
laws of the land." Chancellor Kent savs (2), "The ex-

clusive right of using and transferring propertv follows

as a natural consequence from the perception and admission
of the right itself." Indeed, it is impossible to con-

ceive of propertyr, eliminated of its attributes, incaypable
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of sale, and placed without the protection of the law.

The abolition of all right of sale in a State is equive-
lent to and is a substantial deprivation of the owner of
his property. The right of sale is of the very cssence
of property in zany article of merchandize; it is its
chief characteristic; take away its vendgble quality,

and the article itself, though not phrsically, is practi-
cally destroyed, being deprived of that quality which
gives it its chief value, and for which its possession is
mainly desirable. A rman may be deprived of his property
in a chattel, therefore, without its being seized,ur
physically destroyed, or taken from his possession.
"hatever subverts his rights in regard to it, annihilates
his property in it; and it is not pretended, nor can it
be, that property which is not per se a nuisance, can be
annihilated by the force of a statute alone. "Liquor is
not a nuisance per s& , nor can it be made so by a simple
legislative declaration. It does not stand (1) in the
category of common nuisances, which of themselves endanger
the welfare or safety of society. It is its use and
abuse as a beverage which give;;its offensive character,
otherwise, it is entirely inoffensive." That ligquor is

recognized by the law as propertv, that the Constitution
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knows no distinction in its guaranties of the rights of
property of all kinds, and that the constitutionality of
a law is to be tested, the same as though it related to
some other and perhaps better species of property, cannot
be questioned, The Constitution surrounds liquor as
property with the same inviolability as any’ other species
of property, and consequently when this qiiestion was
Tirst presented and passed upon in the famous V. nehamer
case, it was decided in the negative, though by a divided
court. This leading case was brought to test the con-
stitutionality of an act (1) of the Legislature of the
State of liew York, providing that any one selling or of-
fering to sell, or having in his possession with intent
to sell or give away, any intoxicating ligquor, should be
fined on conviction and the liquors forfeited, unless
licensed to sell, which licence restricted the sales to
mechanical, chemical, medicinal, or esacrgmental purposcs.
Any officer had the right to scize the liquor so illegal-
1y offered or kept for sale, or with intent to give it
away, and arrest the offender. On conviction the liquor
vas destroved and the vesseld conteining it sold to par
costs. The owner of the liquor, by express provisions

was debarred Bringing any suit for its conversion.
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Wynehamer owned liquor at the time of the encatiient of
the Statute, and when it went into force. Having sold a
portion thereof, he was indiected,and convicted br a common
lav jury, in the Court of Sessions in Erie County " for
selling liquors in small quantities contrary to the'Act
for the prevention of intemperence,pauperism and crime'
passed April 9th, 1855". His conviection was affirmed

bv the Supreme Court, but the Court of Appeals reversed
the judgement of the two lower courts, and held, "That the
prohibitory act, in its operation upon property in intox-
icating liquors existing in the hands of any person within
this state when the law took effect, is a violation of

the provision of the constitution of this State which de-
clares that no person shall be 'deprived of life, liberty
or propertv,without due process of law! That the various
yrovisions, prohibitions and penalties contained in the
act do substantially destroy the property in suech liquors
in violation of the terms and spirit of the constitutional
provision." Though the arguments presented in the
disscnting opinion of Judge T. A. Johnson, and concurred
in by Judges Vright and llitehell, are very valuable, and
entitled to careful consideration, vet the thorough, log-

ical, and elaborate opinions, composing the prevailing
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decision, and delivered by Chief Justice Denio and Judges
Comstock, Alex. S. Johnson, Hubbard, and Selden,convince
the thoughtful student of their soundness, and evidently
met the approval of Mr. Justice lMiller for in Dartemeyer
V. Iowa (1) a diectum by him reads thus; "The weight of
authority is overwhelming, that no such immunity has
heretoforc existed as would prevent state legislatures
from regulating and even prohibiting the traffic in in-

toxicating drinks, with a solitary cxception. That ex-

ception is in the case of a law operating so rigidly on

property in existence at the time of its passage, abso-

lutely prohibiting its sale, as to amount to depriving the

owricr of his property."
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The Constitutionality of Laws Prohibiting the

Sale ©f Subsequently Acquired Liquors.

Having reached this conclusion respecting laws pro-
hibitorr of the sale of intoxicants previously acquired,

does it necessarily follow that laws prohibiting the sale

of subsequently acquired liquors are wunconstitutional ?

So it would seeun,viewed froma purely theoretical standpoint,
but, practically, it is not so, as there is a radical dif-
ference between the two classes respecting both their
legal status as property, and the exterior influences and
agencies effecting them. As has already been intimated,
the coneensus of judicial authority is to the effect that
it would be compectent for a State legislature {o pass an
act prohibiting the sale of intoxicants, provided such act

is plainly and distinctly prospective, as to the property

on whaich it should operate. But,by what course of reason-
ing is this position reached ? Evidentlr not by timt of
John Stuart Mill who, in his work YOn Libert: ", determines
that, " Mankind arc greater cainers by suffering ezch othep
to live as seems good to themselves, than by compelling
each to live as scems good to the rest"; nor by that of
William S. Andrews, when he reach2s the conclusion that, (1)

"An excise law to be just should have for its purpose the



mainienance of public order without imposing or permit-
ting any infringment upon the personal liberty of the
citizen." The true recasons, when sought for, are found
elscevhera. In determining the scope of the police
pover I concluded that it was confined to the imposition
of burdens and restrictions upon the rishts of individuals,
in order to prevent injury to othors; ‘or in other words,
that it consisted in the application of measures for the
enforcement of ths legal maximam, «"Sie utere tuo,ut &lic-
num non lacedas." The objectsof thec police power are

the prevention of crime, and the protection of rights
against the assault of others, and consequently)it
cannot be brought into operation for the purpose of cxact-
ing pbedience to the rules of morality, and banishing
vice and sin from the world. It is miversally admitted
that no trade can be subjected to police repgiulations of
any kind, unless its prosecution involves some harm or
injury to the public at large, or to third persons (1);
end in every case the regulations carmot extend berond the
evil that is so restrained. Hovwever, while it is true
that vice, as vice, can never be the subject of police
regulations, no man can claim the i ght to make a trade

of vice. A business which panders to vice, which has for
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its object or ﬁecessary consequence the provision of

means for the indulgence of a vicious propensity or desire,
may, and always should be strenuously prohibited; and it
is upon this ground that legislation absolutely prohib-

iting the sale of intoxicating liquor as a beverage, is

mainly upheld as a proper exercise of the police power.
There are many prominent legal writers and jurists who are
opposed to all "such sumptuary legislation®™, prominent
among whom are Mr. William S. Andrews of llew York City,

and Judge Perkins, of Indiana. To quote from the ag.

“i2 former (1); "The mere act of selling intoxicants

does no harm. The evil or injury fesults from their use,
or, more strictly, thekr misuse. it is necessary,there-
fore, only to reach and control those who misuse them to the

injury and detriment of others." And the latter"ig_

satisfy his judgement and conscience” declared a prohib-

itory law of Indiana unconstitutional, holding that, (2)
"The court knoﬁs as a matter of general knowledge and is
capable of judicially asserting the fact that the use of
bser etc. as a beverage, is not necessarily hurtful, any
more than the use of lemonade or icecream. It is the
abuse, and not the use of all these beverages that is

hurtful. But the legislature enacted the law in
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question upon the assumption that the manufacture and
sale of beer were necessarily destruetive to the Commu-
nity; and in acting upon that assumption, it has invad-
ed unwarrantably the right of private property,and its usc as
a.beverage andan article of traffic." The position of
tﬁese gentlemen is clearly erroneous in the light of the
previous disussion of fhis topic; and, in faect, the
decision of Judge Perkins has since been overrulled so
that at present the courts of Indiana agree with the ma-
jority of our states and federal courts in sustaining as
constitutional all prohibitory liquor legislation which

is plainly prospective in its operation.



The Constitutionality of Laws Prohibiting

the Keeping of Intoxicants.

Besides the question hefeinbefore discussed, the
Wvnehamer case raised another as to whether the 1lst
section of the act, the constitutionality of which was
assailed, taken in conncetion with 4th scction, could be
reconciled with any just views of legislative power.
That section declared in substance, that intoxicating

liquors, except as thereinafter provided, should neither

be sold, or kept for sale or with intent to be sold in any

place whatsoever; or be given away, or kept with intent to

be given away, anywhere but in a private dwelling-house.

These provisions, although they abrogatcd the right of
sale, did not prohibit the liguors from being kecpt, pro-
vided no design was entertained of selling them; noy did
they prohibit their being used by the owner.. So far the
section mav not have conflicted with the constitutione.

But, it proceeded (1), "nor shall it be kept or deposited

in anv plzce whatsoever except in such dwelling-houses
9 £

as above described, or a church or place of worship, for
sacramental purposes,or in a place where either some chem-
ical or mechanical, or medicinal art, requiring the use of

liquor, is carried on as a resular branch of business."
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This last clause was an absolute prohibition against the
keeping of liquors anywhere but in the excepted plgces ,
although the owner may have had no intention to usc, sell
or give them away, and the d4th.section declared a vio-
lation of this clause to be a misdemcanoy. These cer-
tainly are most extraordinarv provisions, having the
effeect to render a person a criminal who was so unfort-
unate as to have a quantity of liquor on hand in a for-
bidden place at the time the law took effect, although he
had no intent to violate the law by selling. A person
thus circumstanced w uld have but one of two alternatives
to avoid criminality, either just before the law took
effect to remove the liquor to a dwellin~s-hcuse, a church,
or a shop for mechanical or other prescribed uses, or to

destroy it with his own hand. The idea of depositing all

the liquor on hand wheni the law took effect, in these
execpted places, is plainlv illusory. A suggestion (1)
that the owners might save their property by exportation
is equally so, for no State court can know judicially ,
that any article, the sale of which is prohibited, and
which is declared a nuisance in that State, wowuld e ad-

mitted gs an article of merchandize into another.

Under such a law "property is lost beforc the police are



in motion," and, I may add, crime is committed without
an act or even an intention. In addition to these pro-
hibitions, liquor kept contrary to them was dceclared to
be a nuisance, and for an injuryr to it or the taking it
away from the owner, he could maintain no action, unless
he proved that it was (1) "lawfully kept and owned by
him;*" and as this lawfulness was made to depend in all
gases upon the non-existence of an intent to sell, gnd in
some cases,of an intent to give it away, the nearly impos-
sible burden of making out these negatives was thrown
upon the owners. In my judrcement this was not a scheme
of regulation but a legal déstruction of property, coming
little short of a law authorizing an officer, or any one,

directly to destroy the liquor, There is a distinction

between 2 prohibition asainst the acquisition, possession,

or keeping of property and the imposition of burdens

upon the property itself, or restrictions upon the use

thereof; or between the total destruction of the rightto

acquire and possess property, and the regulation thereof

in such a manner as to prevent injury either to individ-
uals or public rights,and promote the public welfarc.

The former, the legislature is prohibited by thc consti-

tution from doingjthe latter that department is nob




restrained from acting upon "according to its free will and
sovereign pleasure." Analagous to the class of legislatian
under condideration, are those portions of certain pro-
hibitory laws dirceting an officer, after destroving the
intoxicants, either to sell the vessels containing it

to pay costs, ( Laws of Newy York 1855 p. 340), or to ..
destrdy. allisigns; ~screens, bars, bottles, glasses, aﬁd
other property used in keeping and maintaining the nui-
sance." (Laws of Kansas 13885 ). Concerning such provi-
sions Mr. Justice Fields says, (Mugler'V. Kansas, 123 U.S,.
623, at p. 878 ) "I cannot see how the protection of the
morals of the people can require the destruction of pro-
perty like bottles, glasses, and other utensils, which
may be used for many lawful purposes. *It has heretofore
been supposed to be an established principle, that where
there is a power to abate a nisance, the abatement must be
limited br its necessity, and no wanton or unnecessary
injury can be committied to the pr0pert§ or rights of in-
dividuals. Thus, if the nuisance eonsists in the use to
which a . building is put, the remedy is to stop such use,
not to tear down or to demolish the building itself, or to

destroy property found within it." To me, at.least,. it

is clear, that, in enacting such a law, a State legislature



passes beyond the verge of constitutional authority, and

crosses the linc which separates regulation from comfisca-

tion,
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And now as to the ri~ht of a State to cnact

Laws Prohibiting the Manufacture of Ligquor

within its own tcrritory. There 1s no easier or more
tempting opportunity for the exercise of tvranny than in
the police control of occupations. The zeal of the re-
former, as well as cupidity or self-interest, must alike
be ruarded against, as both are apt 1o prompt the employ~
ment of unconstitutional means to obtain the end desired.

That manufactures mav per sc¢ be the subject of regulation

(1), no one denies. But the reason for such regulation,
wherever it has been attempied, is obvious. There may be
incident to the process, noxious smells, and generation
of poisonous gases, as in the case of rendering and fer-
talizing establishments. There may be dangey of fire

or explosion, as in the manufacture of burning liquids

or explosive powders. In all these cases thc provisions
of the law are adapted to reducing the peculiar perils of
the trade to a minimum. But in order to prohibit the

7

proscdution of a trade altogether, the injury to the publie

which furnishes the justification for such a law, must

procced from the inherent character of the business,

so that the trade, however conducted, and whatever may be
the character of the person engasged in it, must necessari-

J . . o . . .
ly produce injury upon the public or upon some individual
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third person. It is not enough that the thing may become
harmful, when put to a wrong use. It must be in itselfl
harmful, and incapable of a harmless use. Now, it cannot
be contended that there is anything in the manufacturing
of intoxicating liquors which endangers the lives or
property of others, whatever may be the injurious results
of .its intemperate use, or whatever may be the differ-
ence of opinion as to its sanitary qualities; and, there-
fore, I shall endeavor in this thesis to establish that,
as .this occupation is in itselfineither immoral nor noxiéus
to health or safety, it is not in the power of the legis~
lature either o put it out of the wayv or to destroy it. As
I am aware that this position is opposed to the over-
whelming weight of authority, I shall attempt to présent
only such arguments as will substantiate my position,
trusting that they will be of sufficient weight in and

of themselves to answer all (ebjectiems) arguments to

the contrary. The present condition of the law is due,
to a line decisions in the U. S. Sup. Ct., by which a
power has been judicialdly granted to the States,which

no State legislature would evef have dared constitutional-
ly to assume. I refer to the exageration of the police

power, and the withdrawal of judicial protection from
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those who have been wronged by its RuTdemée. In Powell
ve..Penn., (1), it was held that the court could not de-
clare a law prohibiting the manufacture of oleomargerine

unconstitutional and void, as "the judiciary cannot

interfere without usurping the powers committed to the

legislative department. But the case of Mugler V. Kansas

(2), is more in point ‘as it held that "If in the judgement
of the legislature, the manufacture of intoxicating
liquor, even fo£ the makers own use, as a beverage, would
tend to cripple, if it did not defeat the effort to guard
the commnity against the cvils attending the excessive
use of such liquors, it is not for the courts, wupon
their views as to what is best and safest for the commu-
nity?to disregard the legislative determination."

The claim that any legislative body in this country can
absolutely destroy private rights and personal liberty,
as held in these cases, is a monstrous assumption, atiyar

with the established and axiomatie principles of free

government. There is no such thing as arbitrary power
in our system of government. Every function possessed

by the State was conferred by the people, to be exercised
in their interest and for their welfare, and it is limited
in its scope by the necessity for its exercise. lleve r-

thelesa wvith these cases and others from the same source
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as authorities, the courts of twenty-one States have
sustained as constitutional laws prohibiting the manu-
fature of intoxicants. All these courts and all reason-
able men agree that the evils flowing from intoxicating
liquor arise wholly from its use as a beverage. As the
prohibitory laws attempt, not directly to’ inhibit that
use, but indirectly by inhibiting fhe sale for such use,

it mzav be said that it is the sale alone which such lawvs

have in view . From that all the apprehended evils flow,
and it has alreadr been showrn that the sale of intoxicants
may be prohibited by laws prospective in their operation.
The sole reason that is urged for imposing any restric-
tions upon the manufacture of intoxicants, is, that all
manufacture is for the purpose of sale anll carries with it
the right of sale, and, therefore, a limitgtion should
be imposed upon it correspondent with that upon the sale.
I fail to see how the argument applies in this case.

The proximate cause of the evil of intemperance is its

sale as a beverage, and, Dbecause that is the subject to

police supervision and may be prohibited, it does not

necessarily fcllow that the manufacture may be subjected
to the same burdens. Police regulations of the sale of
intoxicants should, and usuallyr do, receive in a reason-

ably health community the enthusiastic support of the



entire population. If this is true, it is unnecessary
and unreasonable for a legislative body, under cover of
the police power, to strike down another occupation which
is in no way detrimentzl to the safety, the health, or
the morals of the public.

In most of the prohibitory liquor lesislation,
attempts are made to lessen its rigors by permitting the
manufacture for prescribed purposscs; for instance, in
the Ccnist.of Kansas it is provided that," The manufacture
of intoxicating liquors shall be forever prohibited in

this State, except for medicinal, scientific and mechanic-

al purposes,"and to these the Codeof Iowa adds, "culina-

ry and sacramental purposes." To uphold such provisions
the U. S. Sup. Ct. has held that " a State in the exer-
cise of its undisputed power of local administration, can
enact a statute prohibiting within its limits the manu-

faeture of intoxicants, except for certain purposes.™

Of those vwho advocate such legislation, I ask, what has
the owner's state of mind in relation to his goods, in the
process of manufacture, to do with the lawfulness or
unlawfullness of that manufacture ? His intent in every
case is, primgrily , to sell, wvhether for subsequent

exportation or use in either mechanical, medicinal,
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scientifie, culinarr or sacramental purposes it makes no
difference. The power to limit the sale of the manu-
factured liquor to these purposes undoubtedly resides in
the legislature, but a measure prohibiting the manu-
facture, except for these purposes, though, perhaps,
conducive to the end in view, operates too remotely, and
being without the pale of legislative authority, violates
the restraints of the constitution.

But before leaving this topic, it seems proper to
consider the gquestion raised in llugler V. Kansas as to
whether lesislation prohibiting the mannfacture within
the state of intoxicunts, mav be enforced agzinst the
persons wvho at the time happen to own property whose
chief value consists in its fitness for such manufacturing
purpose, without compensating them for the diminution
in its value resulting from such prohibitory enactments.
Looking at this question in the light of those U. S. Sup.
Ct. decisions which grant unlimited police power to the
State Legislatures, so that an manufacture may be declaréd
unlawful and prohibited as a nuisance, it necessarily
follows that "= prohibition simply upon the use of proper-
ty for purposes that are declared, by valid (?) lesisla-
tion, to be injurious to the community, cannot, in anvy

just sensc be deemed g taking or an appropriation of



property for the public benefit, as the principles which
govern this case, do nhot involve the power of eminent
domain , in the exercise of which, property may not be
taken for publiec use without compensation. Such was the
holding in llugler V. Kansas, which was in fact, a neces-
sary conclusion as the Sup. Ct. of the U. S. canrmot
reverse the judgement of the highest coart of a state
because of its suppos2d confliet with the State Constitu-
tion. But, to follow the line of argument hereinbefore
laid out, and approved by llr. Justice I'ield, in a sep-
arate opinion to lMugler V. Kansas, I respectfully
insist that such prohibitory statutes exceed the bounds
of any propecr exercise of the police power in condeming
buildings and machinerv to confiscation and destruction
as common nuisances; and that thev go beryond the utmost
verge of constitutional power in abridging the rightful
privileges and immunities of citizens. This position is
sustained by Mr. Justice Brewer in an elaboratc opinion
(1) which holds that the €omst. and laws of Kansas,
above referred to, have the effect; first, to,debar g
verson from the use of his property for the sak:e of the
rublic, and to take property for the public purposes;

seconq, that natural equity, as well as constitutional




suaranty, forbids such a taking of privatc property for

the public: good without compensation; third, if it is

the plain puvrpose and inevitable result of such legislative
enactments or prescribed forms of proceedure, judicial or
otherwise, +to despoil private propertry for the benefit

of the public without compensation, it is not due pro-

cess of law. "




The Constitutionality of Laws Imposing Restrictions

upon Inter-State Commerce in Intoxicants.

The relation of the police power of the States to
the commerce power of the nation, constitutes a subject
at once familiar and obscure; femiliar in its general
characteristics, and obscure where the border lines of
the two jurisdictions touch cach other. To elucidate the
obscurities of the subject and show how apparent or real
antagonisms ma be reconciled, is too difficult a task
to undertake on this occasion, so this discussion is
confined to the right of a State, in carrving out its
policy of prohibition, to impose restraints upon com-
merce, and thus to bring itself into confliet with that
clause of the U. S. Constitution which provides that
"Congress shall have power to regulate commerce with
foreign nations and among the several States." In con-
struing this provision, a majority of the Justices of
the U. S. Sup. Court, in the License Cases (1), held that
the States had authority to legislate wonsubjects of
inter-state commerce until Congress had acted upon them;
and that, as Congress had not acted, the regulation of

the States vas valid. The doetrine “hus declared, has



been modificd since by repeated decisions, so that it is
now Tirmly established (1) that, ‘“when the subject is
national in its charécter, and admits and requires uni-
formity of legislation, affecting alike a2ll the States,
such as transportation between the States, including the
importation of pgoods from one State into another, Congress
alone can act upon it and provide the needed regulations.
The absence of any law of Congress on the subject, is
equivalent to its declaration that commerce in that matter
shall be free." Thus, the absence of regulations as to
inter-state commerce with reference to any particular
subject is taken as a declaration that the importation of
that article shall be unrestricted. On these grounds
it was decided in Bowman V. Chicago, etc. Ry. Co. (2)
that, "A State cannot, for the purpose of protecting its
people azgainst the evil of intemperance, enact laws which
regulate commeece between its people and those of cther
States of the Union, wunless the consent of Congress,
express or implied, is first obtained."

Indirectly involved in that case was the question
as to whether the right of transportation of an article
of commerce from one State to another ineludes, by nec-

essary implication, thc right of the consignee to sell it
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in unbroken packages at the place where the transporta-

tion terminates.
The discussion of that question gave rise to the

A " . . .
so called "Original Package Cases,(l) in which it was

judicially determined; Zfirst, that intoxiecating liquor
is "the subject of exchange, barter, and traffic, 1like
any other commodity in which a right of traffic exists,
and are so recognized by the usages of the commercial
world, the laws of Congress and the decisions of the
Courts; second, that, "to assert that under the Consti-
tution of the United States, the importation of an arti-
cle.of commerce cannot be prohibited by the States, and
vet to hold that when imported, its use and sale can be
prohibited, is to declare that the right wvhich the Con-
stitution gives is a barren one, and to be denied so far
as any benefits from such transportation are sought;"

third, that, the right of impertation carries with it the

right to sell the article imported, as the framers of the

Constitution never intended that a right given should rnot
be so freely enjoyed; and fourth, that, therefore, "it is
only after importation i1s completed, and the property im-
ported has mingled with and become a part of the general

property of the State, +that police regulations can act



upon it, except so far as may be necessary to insure

safety in the disposition ¢f the import thus mingled."

In view of tho decisions in Mugler V. Kansas and
the

Kidd V. Pierson, it seems strange thagﬁU. S. Sup. Court
did not hold, in the original package cases, that "intox-
icants constitute an exception to the general rule, and
are by reason of their dangerous character, subject to
State regulation." Sueh a decision would have violated
no principle of Constitutional law as theretofore assert-
ed in that court; but it may prove hetter for the
American people, in the end, that a majority of the court
held that it is the duty of Congress to make such regula-
tions of inter-state commerce in intoxisants, as the gen-
eral welfare mar require. For, though the immediate
result of the decisions,in Bowman V. C. & N. W. Ry. Co.(1)
and Leisy V. Hardin (2), was to flood the "prohibition
States" with intoxicating liquors imported and sold in
"original packages", they serveg to incite the temperance
prople of thec nation to prompt action which resulted in
the passage by Congress, on Aug. 8, 1390, of the "Wilson
Bill" which provides that intoxicating liquors, when
shipped from one State to another, shall, upon arrival,

be subject to the operaition and effects of the laws of
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such state. The consti%%ﬁiity of this bill has begn
vigorously contested, but it has been held by the U. S.
Circuit Court in Jowz (1) and in Arkansas,(2) tiat this
act is constitutional, that it subjects such imported
intoxicants to the operation of prohibitory laws in foree
before the original package decisions, and that it is

not an attempt to delcgate the power to regulate inter-
state commerce, as it merely fixes the time when the
‘articles in question shall be deemed a part of the com-
mon mass of property in the State, and subject to the

exercise of the police power.



Conclusions.

Upon principles corsistent with the genius of our
frece institutions and the constitutional guaranties of
rights, i? may be fairlv deduced that the test of all
police regulations affecting proprietary rights is,-
whether thev are enacted in the real interests of the
public. In judging whether or not a statute meets this
requirement, the courts have a wide ficld of inquiryv.
Thevy may determine whether the provisions of the act
are such as to be essentizl to the public good, or only
impose hargassing burdens upon individuals; whether the
statute, on pretense of serving the public, diminishes
the property of one man to augment that of another; and
whether the subject of regulation includes things in
which the publiec have no interest, or rights in no wvary
antagonistid to the general good.

In applring these principles to the exercise of
the police power of the State over the traffic in intoxi-
cants, it has alreadr been shown that, as pauperism, vice,
and crime ars the usual concomitants of the unrestricted
indul gence of the appetite for strong drink, it is clearly

constitutional for the State to.prohibit the sale of



spiritous and intoxicating liquors, especially in drink-
ing saloons; but it has also been shown that the enact-
ment of laws prohibiting the sale of previously acquired
liquors is an unconstitutional exercise of the police
power, as that power, in such a case (1), becomes "the
upper of two mill-stones which are cerushing the rights

of property into powder."

Any government which deprives its citizens of the
right to engage in any lawful pursuit, subject only to
any reasonable restricetion, is tyrannical and unrepub-
lican; and, therefore, I have endeavored to show that,-
when a brewer or distiller can have his establishment
shut up by an amendment of a State constitution or an act
of a Staté legislature, making what was previously a
lawful employment criminal, turning what was previously
a lawful commodity of trade into "poison" in a lcgal
sense, and depriving his property of its chief value,
for the supposed purpose of promoting the publiec good,
without paying him anything for it,-then the maxium,
*Salus populi suprema lex", becomes (2), "a sort of com-
mon-law Juggerneut, beneath the weels of which the indi-
vidiual is ground to death for the benefit of the rest,

who stand around and clap therr hands."



And in the consideration of the "origir: !l package

cases", it has beenvmy desire to show,- first, that it is

the duty of Con:;.cess (1), to keep informed of the vro-
sults of experience in matters of commerce, and to enact,
from time to time, all such regulations, restrictions and
prohibitions as ma; appear to be necessary or expedient,
to protect the people against the abuses of the priveleges
of inter-state traffic, especially in cases on the border
line between State and National authority; and second,

that it is the duty of the State legislatures to exer-

cise the police power freely within their respective ju-
risdietions, by the enactment of suitzable laws for the
protection of public interests and private rights, con-
forming such laws, with scrupulous carg to the guilding
principles declared by the courts, and to the regulations

enacted by Congress.

Finis.
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