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PREFACE.

In writing this thesis I
have endeavored to trace the growth of the law,and to give
some notion of how the courts now stand,when treatin-
cases involving tne RKight of 3anks to Recover lioney Paicd
out on Forged Indorsements.

Several able writers have devoted considerable space
to the consideration of the subject and among them are kr.
Morse,who has perhaps the best discussion; Mr.Daniel also
discusses it at some length in his work on Negotiakle In-
struments,and in 9 American Law Review 411 ic a well
written article.

In my teeatment I have been obliged,in some instances
to rather closely follow the texts,for the reason that
the few leading cases have teen discussed,critisized, and
commented on,over and over againe

D.S.T.



At tne present day very few business traussactions of
importance are for cash; our civilization has done away
with payment in xind and the majority of business deal-
ings are cof such a nature tnat ready money 1is not con-
venient and payment is made by a bill or check drawn upon
some banking house of which the drawer or maker ig a cus-
tomer.

This improved system of payment has given rise to a
comparatively new species of crime,and where formerly
our prisons were filled with men whose strange order of
genius had made it possible for them to imitate,almost to
perfection, our currency; now these later day geniuseses,
profiting by the experience of their pregenitors in crime
are a standing menace to our banks. Hardly a day passes
but some paper bearing a forged signature is innocently
discounted or paid. To finc when and from whom this money
can be recovered is the subject under investigation.

And first as to what constitutes forgery,the defin-



[N}

ition which iir. Daniel adopts,and which he takes from
Byles on Bills,is this: Fergery is tne counterfeit making
of any paper witn intent to defraud. Tuis seems to be a
good and comprehensive definition,including cases in
which one having authority to fill in an amount fraudu-
lently,fills in a larger amount. It may bel noted nere
that in this state one having authority to fill out
checks sizned in blank,and exceeds his authority by
filling out a larger amount is not guilty of forgery, and
consequently my inference would be that the maker must,as

it is not a forgery,be liatle for the full amount.

L]
[+

The material alteration of a completed instrument is
a forgery.

As soon as a person or bank finds that he is ti.e
holder of the forged paper,it is his duty to give notice
to the person from whom he received the instrument. Some
courts hold that this notice must be given immediately
but the later,and,T believe,more zeneral rule is tuat
notice should be given witaout unreasonable cvelay. Tae
reason taoct this notice must be given is in order to allow

1. People vs.neimiz 7 Crim.R.71.
2.Dwignt ve.Holbroox, 1 All:zn at 37C.



the person preceding the holder - the man wno gave nlm tae
instrunent - tu have a ghance to indemnify .himself. AcCOTr-
¢ing tu vaniel waewn tuere is an indorSGr on tne instru-
ment who is entitled to notice,the demand must be made in
time for tne holder of tne instrument to notify tune indor-
ser. And,also accordin; to tne suwué autnority,he must,un-
less the instrument is an utter forgery,and absolutely
worthless, return the paper so that tne party responcihble
to him can makc the best of it.

But the time within which notice must be given to
allow a rccovery has not been definitely settled; tne rule
seems to Le witnin a reasonable time after the forzcry is
discovered, and some of the cases limit this time to tae
day upon waici 1t was discovercu. Others,more liberal, nave
allowed several days. 3But it does not follow from the
above that the forgery must be discovercd at onceg,after
the customer nas resceived the chéck,as in a late Wew Yorx

l s
case forzeries were going on for a periou of {fulr ycurs;
periodical settlemeﬁts were tcinz made,and still,when tne

forgery was discovercd tne court ucla tinat tue plaintiff

1. 126 N.Y. 209



had given netice as soon as the forgery was discovered and
and that that was sufficient.

The writer of an able article in The Amsrican Law Re-
view luivides tue caces whicn we are about to consider
into two classes: first,actions brouzht by the holders of
paper against parties whom t.ey claim to be liable. second
actions brouzht to recover money paid by one party to
another under mutual mistake of facts. The one party at
the time supposing facts to exist whicﬁ make him liable to
pay,and the other party supposing facts to exist which
entitle him to receive the amount paid.

Probably the first leauing case decideu along this
line was that of Price vs. Neale decided by Lord i.ans-

2 ; S
fielu in 1762. It is true tnat in Jenys vs. Fawler, Lord
Raymond, tnhe then Chief Justice,inclined strongly to the
telief that even actual proof of forrery of the name of
tne drawer would Not excuse the defendants against their
acceptance, because of the dangsr to nerotiable notes.
3ut the peculiar notion advanced in tais case of

ignoring the very existence of for7ec¢ paper was soon

l. 9 Am.L.Rev.411. 2. 3 3urrows 1355. 3. 2 Strange. 946.



dropped.

It was not until Price vs. Neale that the rule was
definitely laid down,but it must have existed before, even
if not written in the books,or Lord iancfield would not
have summarily closed tne case saying it was one of
those which could never be made any plainer by argument.

The case was this:l the amount sought to te recovered
was the combined sum of two bills of exchange drawn on the
plaintiff. The plaintiff paid the first bill when it was
presented to him,without having previously accepted it.
The drawers signature was forged. As to the other,it was
drawn in the same name as the first,was accepted,and after
acceptance it came into the hands of tne same innocent
holder for value. The two bills are entirely different.
In the first the »nlaintiff never promised to nay the
forged bill but did pay it; in the second tne nlaintiff
paid,after having accepted,a forged bill.

“The2 defendant,Neale,acted innocently and bona
fides,without the least privity or suspicion of the forg-

eries or eitner of them,and paid the whole value of those

l. 9 Ame L. Rev. 411. 2. 3 3urr. 1354.



bills." Lord Mansfield stopped the argument sayin-:"Tt is

an action for money had and received to tae plaintiffs’use
In which action the plaintiff cannot recover the money
In

unless it be agzainst conscience in the d2fendant to retain
it,and great liberty is always allowed in this cort of
action.* The broad rule thus laid down is practically
this:l“ T.ie ban«er is bound +to know tine hand writing of
his customer; the drawee ic bound to know tne signature of
his drawer,whence it follows tnat if the banker or drawce
makes a payment or gives credit on the strength of a
forged signature,the loss must be his as between himself
and the depositor. The blunder is his; he has not <nown
what he is bound to know. Having parted with his money
by means of his own culpable negligence,he cannot be per-
mitted to recover it back again when he afterwards dis-
covers his error:

I have paid perhaps more than necessary attention to
the case of Price vs. Neale,and have dwelt too long upon
the primary rule developed by it. But it is this case
which first,in express terms lays down the ruls,winicn with

1. Morse on Banking 328.



slight variation,or as Mr..orsc says " paring down "exists
to day. It is of this case and ruls tnat Mr. Justice
Story says% " It has never been departed from,and in all
tae subscsquent decisions in which it nas been cited it has
been deemed a satisfactory authority*.

The rule laiu down in Price vs. Neale,has,notwitn-
standing dJudge Story) been very seriously departed from
and much criticised,and the modern tendency seems to be,
while not =zntirely to depart from it,to limit it to a
great extent,so tnat it is now safe to say tnat tne rule,
broad and all-including as it is to te inferred from the

decision of Lord liansfielu is no longer law. Judge Phelps
of Vermont spo«e truly wihen ¢ sSaiv that tie rule was too
sweeping, according to the modern interpratation of the law
Many cases have been decided erroniously and unwisely
by applying tne rule wnen tne facts did not warrant it,
and such decisions have nad a tendency to ma<e tne rule
doubted,when in fact not the rule but the application was
at fault. As an illustration of the above tne following
case bears witness. While not strictly in point the case

l. 6 U.S. 423.



of the Bristol Knife Company vs. The First National Bank
of Hartfordl is in the same line,and is,to my mind, one of
tne most glaring instances of injustice in the history of
Jurisprudence.

The treasurer of the plaintiff sent a messenzer to a
ban< in another city -wiiere t.ey had an~account-with a
check, indorsed by them enclosed in a sealed emvelope. The
plaintiffs at the time knew that the messenger was given
to intoxication and was geénerally untrustiworthy. On the
way tne messenger Leok out the cneck, and presenting it to
tne banx,drew tne money anu absconded. In a suit brought
against the bank it was held that the plaintiffs could
recovers

This case can be traced directly to the line af cases
under discussion. Several cases are cited in tae briefs
which are in the books as illustrations of tne rule in
Price vs. Neale. 3ut why should the banc recovér? Is it
supposed to know intuitively tnat when a checx is
brought te 1its window by the messenger of a business

house he has torn up his dirsctions and taken tae wrapper

1. 41 Conn. 421.



from around it? Is the bank at fault tecause it pays
value for a check indorsed in blank? Is it supposed to
«now that the house sending it intended it for adepesit?
No. and it is this kind of caces that has recuced tae
law to almost a chaos. The earliest case decided on this
side of the water was that of Levy vs. The Bank of the
United Snates.l In this case a forged check,drawn upon
one bank had been accepted by the latter and carried to
the credit of the plaintiff. (On the refusal of the bank
afterwards to pay the amount suit was brought. The court
expressly held tne plaintiff entitleu to recover on the
ground that the acceptance concluded the defendant. The
case was a very streng one for the fraud was discovered
only a few hours after the receipt of tne check and imme-
diate notice given,but this seemed to have ne effect en
tne decision *Some of the cases",said tae court,"hold tinat
the acceptér 1is tound because the acceptance gives a
credit to the bill ete. But the modern cases certainly
notice anotaier reason for his liability whiceh we thing has
much good sense in it,namely tnat the acceptor is pri-

—

1.1 3inn 27 also 10 “Wheaten 354,
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sumed to know tne drawer’s hantc writing, and by nls accep-
tance to take this knowledge upon himself.
The language of t.e above cace 1is approved by the

1
court in The "nited States Bank vs. Bank of Georgia,
where is to be found a learned discussion of the earlier
cases. In concluding Judge Story says:"After some rec-
cearch we have been unahle to find a single case in which
the general doctrine taus assertcd has been sna<en or
even voilbted." “Considering then,as we do tnat tne coc-
trine 1s well estahlishned;that tne acceptor is hound to
know tne hana writing of the drawer,and cannot d={end ninm-
self from tne payment by a subsequent discovery oif the
forgery,we are of tnhe opinion that the present case falls
dirsetly within +tais principle'. The case in wnich this
languaze was used was one€ in which a btant hau recelvec
as genuine, forged notss purporting to be its own.anc had
passed tuaen to the crecit of a depositer in good fiitn.
When they founu out the forgery they tried to recover but
it was aelce that they were bound to tuc credit t.us Jivan,
and tne notes must bte treatec as cash.

l. 6 U. S. 431
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It has often been held that the reason for holding
ba.«.«ks liable is on account of tiucir negligence in not
sufficiently scruienizing +the bill or check,anu that
they had no businesc to pay the amount of the paper wuntil
satisfie¢ that it contained the bLona fide signature of
tueir customer. As for instance,in the case abvove, the
bank had no right to credit tie notes to tLeir customer
until they were sure that the billg were in fact those
issued by the bank. And from this it follows that when-
ever ti.e payee or holder of a bill does tunat which will
tarow the bank off its guard,and will deter it {rom as
cloce an examination ac it otherwise would make, then cuch

1

payee or holder will be neld liable. A much cited cace

on i point ic that of The National Bank of Norih Am-

—

erica vs. Bangs. A tank too< in a forged check drawn on
anotiier bank anc paid face value for it. T.ie ban< tnen
indorsec¢ tne cneck and finally it reached the ban< on
which it was drawn, tarouzsh the clearing nouse.  ALout
t..irteen days later the bank,ip settlins with ite customer
turned the checkx over to him,and he immeciately. pronouncec

1. 106 iiass. 441,
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it a forgery and returned it to the bank,who in turn, at

once notified tne defendant. In an action brougnt to re-
cover tne money it was held that the defendants must lose
theitamount of the check on the ground that the check in
question could not be given currency but by the defend-
ants indorsement. and that by thus indorsing they had
given to the check a sort of character which warrantec¢ it
into whosever hands it miqgit come, and thic,of itcelf, hac
prevented the plaintiff bank from making as careful an
inspection of the check as $& otierwice woulde Tie court
held that trnis signature by tne defendant put the plain-
tiff bans« off tneir guard,anc relievec them of tiie cnszrge
of negzligence whicn some courts holu is the primary
reason for making tne bank stand the loss. according to

1
lir.Morse, there is a gradual but sure tendency to throw
tne burden from the bank to t:.e payee or holcer,anud now
the principal question has come to be whet.er or not ae

he has done his duty. And from this the interestin?

question has 2rown up of what constitutes necligence in

tne bank,and uncer what circumstances it will be held to

1. Morse on 3anking 331.
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have used due care. All of these questions 1limit the rule
of Price vs. Neale.

3ut tnis question is very undecided. In The 3ank of
North America vs. 3angs tie court seems to snift the bur-
den on tac payeeg,but otner courts,equally hizn,still stick
to the ¢ld rule.

A case much cited by the courts in their decicions
is tnat of Tnhe Bank of St. Albans vs. The Farmers and I:e-

1

chanics 3ank, drnd it seecws to me to raise some of the
clouds which seem to envelope tne question. Judge Phelps
in delivérin# his opinion saia that the case of Price vs.
Neale is now unuerstood to have procecced upon tne ground
tnat the drawze is bound to «now tue writing of his cor-
respondent, and, taus understood,its autnority nas never
been questioned. And altaough taoe applicability of tae
rulz to a transfer of foryec paper bLetween persons not
parties to it is in coubt,it nas never beun critisized
when tne ©ill was paid by tne drawee,anc¢ it applies as
well to a vill paid on presentment as G One presented and
afterwards circulatecd.”’

1. 10 Yt. 141.



14

The presentment of a bill to a drawee is a direct
appeal to him to sanction or repudiate it. It i< an in-
quiry as to its zenuineness addressed to the party who,of
all othiers is suppoced to «now,anrd to be the Yest abtle to
answer 1it." "He is,moreover, tic person to wnor the bill
itself points as the lezitimate source of information to
others,and if he were permitted to dicshonor a bhill after
havins once honored it,the very foundation and confidence
in commercial paper would be shaken'.

1

Mr.Daniel advanrces a theory of his own,"whicn",ne
says," i< much tetter calculated to effectuate justice than
the doctrine of Man<field and Story. -'When the holder has
received the bill after its acceptance the acceptor stands
toward him as the warranter of its jeruinenecsc,and receiv-
ing the bill upon faith in the acceptor’s representation,
taere is otvious propriety in mainteining hie right to
hold the acceptor atsolutcly tound. Indeed tne acceptor,
teins the primary dettor stands just as the maker of a
promissory note. Bui when the holcer of an unacceptec
Lill presents it to thec drawee for acceptance or vayment

1. 2.Dzriel on Yegotia®le Instriments 379.



ti.e VeIy Treversce Of Lhis rulc would scei LO apply; for tie
holder then represents,in effect,to tne drawee tnat he
holds the bill of the drawer and demands its acceptance
or payment as such. I{ nc indorses it,he warrants its
seivineness,anc his very assertion of owneretip is a guar-
anty of genuinenesc in it-celf. Therefory, saoule tns
drawee pay 1it,or accept it on sucn presentment,and after-
wards discover tnat it was forgeu a€ chould be permittso
to recover the amount frow tue holder to whom he pays it,
Or as against him to dicpute tine bincing force of hic ac-
ceptance,provided he actse with due diligenc=.* And he
furtiner says:" Tihe mistake of the drawce should always be
allowecu to te corrected unlecs tie noluer,acting unon
faith and conficence incuced by his honorins the craft
volule Le placed in a worse position bty accoruinz such
priviiége to him."

In closins his diccussion,l.r Janiel cays that evern
winere tie feneral rule waich T nave teforeciisuggectieu he
does not telieve in - is recoonizec there arc Levers

exceptions to it. (1) wnelz t.€ payee T-ceives tuoc money,"
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for the payec¢ can be no loser by refunding money paic
under such a forgery,anu (Z2) w.ere eitiér by agrceament or
covrse of husiness between parties,or a zencral cuctom
the holder takes upnon himcelf the duty of exercisin~ sone
material caution to prsvent the fraud and Yy his ne-ligent
failurce nas contriitui=u to induce tiis urawee to act  upoun
t..¢ paper aszzeruvine an¢ to advance trhe money upon it. And
Ne maLes a tnirc case wiere toe parties are nutually in
fault.
i

Iii wavicnal Parg 3and ve. bourta hational sand  sar-
rett,J. caid:"The difficulty of dispocin; of the question
consists neither in arrviving at the justice or common
sense of the case,nor in the obscurity of tne uncerlying
principle. It is c¢ebatable only becausce of the sunerfic-
izl consiceratiocn which t.e zutje.t has receiveda,and in
the abeence of a guiuiny principle in ose of tiec carlier
caseses 'riec ve. Neale- ard beczure of sore dieta in our
own courte,in which sut<eaquent criticicme unon tne carce
are completely overloo<ed."

In this case the olc¢ cacec,develozinT the rule are

1. 7 Ari, 138.



Lillluel, oXanineu,anc Price ve. Neale ic severely cealt
wWilti, Llic uoctrine is calleu extraoruinary anc 0o longer
law either in Enzland or the Unitecd States,and Chitty is
cited to tear the court out in its propocition. Tune de-

1
cicion in 3an< of Comrerce vs. YJnion 3ank ac thrown
acide as mere otiter dicta. And,in conclucing, the Court
said that after carcfully examining all the authoritiecs. it
wac impoccitle to lay down any one clear and compreinensive
rule,nor even any cirgle definite principle which would
solve all the questions arising under the sutject.

The languace of Chitty,wnich the court ceemed to use
as sort of a light-houc<e anc which several of the text
writers,inclucing Mr. Daniel,quote witn apoprotation ic as
follows:" It mey te observeu tiat the holcer who ohtainec
payment carnot rte consicered a< havinT altosetihier shown
suiiicient circumspection; ne mizhit,tesiors he clecountec
or receivec tne instrument in »ayment tave made more in- _
guirics as tu Uit Zenuineness o1 toas instrunent; cven Qf
tae urawer or incorsers themscelves. I e tnouznt iit 1o
rely on tng bare representation of the varty fro-. whom ne

1. 3 N.Y. 230.
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took it,there is no ressonm that he shoud profit by tne
accidental payment when the loss had already attached upon
himself, and why he shoud be alloweud t0 retain.the money
when by an immediate notice of the forsery he is enalled
to procecu against all the other parties,precisely the
same as if the payment had been made. Concequently the
payment to him has not in the least altered the situation
or occasioned any delay or prejucice. It seems that of
late wupen questions of this nature these latter consid-
erations have influenced the court in determining whether
or not the money should be recovered back; anc¢ it will te
found on examin...g the other casec that there were facts
affording a distinction and that upon attempting to recen-
cile toew they are not in contradiction as might on first
view be supposec.®

The latest cace that T Leve besr abie te fird Io thet
of Janin vs. London and San Francisco %ank,ldecided by
tne Supreme Court of California Wo. 19,18%1. In this case
the plaintiff was a depositor in tne defendant’s bangk  and
the defendant paid a large check purported to te drawn by

1. 34 Central Law Journal 40.



tac plaintiff but waicen was in reality {forged. Tre check
was paiu on may 29,1878, and on Septeomber 4,1878 tué des
fendant returned to plaintiff his pass book,which contain-
ed a statzment of his account up to date,-including tne
azount paid out on the forged cncck. Anotner statement
was render2d tne plaintiff on Dec.11,1878. 1t was not
until Dec.28 tnat the plaintiff for tne first time com-
municatced to tne defendants his doubt as to the genuinen-
ess of the check,anc it was not until Felruary 1,1879 that
ne actially zave notice tnat the caeck was a forzery. The
point of tne case see¢ms to turn on tae negligence or
laches of the plaintiff in not gZiving esrlier notice to

tae bang that tae enecs was a forzery. And I taing the

(@]

dizcussion ic wit:iin tav epirit,ii oot striculy witiin thne

tue lettcr of tue 2la rule.
Tne chec« was payatle to curr:incy or bearer anc tae

[

band Tr«quircd no signatur- wnia it paic nilm tae moneéy. As

some montns elapcec betwees wae paying of tae caccd anu

and tas statement t. tae depositor it was decidedly im-

[

probabie t.at t.e tang could trace and identify tae
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swindler,even if tue plaintifi nae given imceuiale notice,
waen vihe first statenent was pricentsd to nin,tust tae
bill wag¢ a forzery. Tac notice was evidently =iven to
tne band as soon a: ciscovered,and tae court held tnat tne
bank could rccover notaing from tae plaintifi. In its
opinion tue Court said:"Itv is tae mersst conjectur.,witn
scarcely a poscivility to support 14, taat the difindanl,or
taose Irom waom it received the bill,could at any tine
after tauc transmiscion of tae forecign bill of exchnange to
3altimore,nave ta«en any eficctual measures eitaer for
arresting the svindler,or reclaiminr ti.z bill,bourat and
paic for upon toc credit of tac bill,Estoppels cannot he
based upon mere conjectures,ever if a pruper foundaivion is
laid for tnem in other rispects." Thic they took to bLe

tie general rule,anu auotew Lie atove lantuase from a New

In soncakinz of tae forgzry tae court clings to tne
vencral rule aand says" All unautaorized payments such ac
upon forged cnec<s are, Liuerciors,madve at tos viril of tad
bank,and it is not justifisd in cnarzins taem arainse tae

1. Waite vs. Bang 6« New Yorg d2c.
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depositor’s account unl:ss som¢ ne-lizent act of his in

48 Way COoNLTilutsu bu 1llauCw SuC. pdytuciol in Lhe first

ot

SO

instance,or umnless by nils sutssquent conduct in reiation

to t.c matter ne is upon enquitarle srinciples estounoe to

i (V]

L

deny the correetnesc of suct psyments.,  Tuic vicw of  the
law cannot well e quectioned,and fincs arundert supwort
in tue decisione of tae courts.'

At tae caoc ol tas Ceze L.oaerTedis @ valualle note by tne
recporter,wio a-rees in every parvrticular witn tie ruling
oi tne California Supremez Court,and quotes,wit: aponrovzl,
nart of the cecision in hardy vs. Chesapeaze  3dang, 21
itd. 562.

1

In "ran« ve. Chemical National Bank tic plaintiff
gevt a runnin account abt Lae hant of tare defondante. In
bue margin of tielr cnec: boox tae plaintific macs monor-
anda of all cuzcss rawn ~y tagn. svery setuling cay a
Wag sLruci. A Loo.i-.ueuper always atizacveo bto bilcs
and forced many cunceke and tiney wer: reiurned to the firm
on settlinz day bty tone btank. Wneé: tic ClelkKe Wers Tsiur-

nee tne nlaintiffe,with the accictance of the hoouL-itecver

1. S+ W.Y. 2092. 23 Altany Law Journal 3I3.
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would 8o over tae accounts anu compare tic cnecs wit.a tac
marginal memoranda. 3y doctoring tie books tiae book-see-
per managcu to deceive tae plaintiffs until tnirty four
forced caecss had teen paid by tine bank and charzed to the
account of plaintiffs bvefore t.c forsery was discover:zd.
It was neld tnat the plaintiffs could rscever. The court
said:"Tne principal tnat a bang cannot pay oub the money
of a cveposilsr anc debit tnem to nis account is clear
enough. It makes no difference that ths forger, was com-
mittea by a conficential clerx of tae depositer,whc by his
position nad unpu-ual facilitics for perpetrating tae
fraud,and impocing the forged paper upon tuz bank.----- 3ut
wien the forz<ee ChuweC&s nave veen pald: and charged in tuc
account and reiurncu to tiue eposibor e is uncer no duty
to the ban< Lo conduct tue exanionation so tnabt it will
necessarily lead to tne dicscovery of tne fraud.*

1
In the Quartcrly Law ncview there is a resume of

tne latc ©nglish cace of Vagliano vs. 3ank of <“noland. iim.
Chalmers, tic aultuor of tae article,szys that tais case!

afforuc a good illusiration of tne incertainty of law and

1. Vol 7.Page 217,
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tae Laleldoscopiv favure of tue Jucicial minu." Tnis case
was appealew and reversed. Tae court oi Eirst Instan-
ce decidinz with almost one voice for tane »lainiiff,and
the House of Lords wita almost equal wunanimity reversed
the decision. Tne case was thig; The plaintiff was a
customer of the 3anx of Zngland and vas irn the harit of
accepting his tills paya-le tnhere. A confidential clerk
forged drafts crawn on the plaintiff and witnout discov-
ering the fraud ne accepied tiem; to ma<e the deception
more perfuwct the cler« forged letters of advicg in tae
name of tne suppossu drawer. The money was paxua Lo tine
forgergvwho also forgeu t.e payee’s signaturc and tne
plaintiff brouzat tnis action to determine waetn=r he,or
the bank must stand tne loss. "It was admitted taat,as
tie plaintiff nad really accepteu tne Lills he could not
dispute tne Jrawers signature,but,it was urged, trere was
notning to presvent him from scttling uo tae forgery of

the payee’s indorsement,tue Lang ther:iiore nad paid tue

5

{

bills to a person who could not give a discharg:s of tuem,

and accordin~- to the principle of the decision in Robarts



1
vs. Tucker ,they were not entitled to debit ..is accounts

wib.. such payeits.

The 3ans< veiended on two grounds, (1), that tae plain-
tiff had estopped himself by his negligence from settling
UD tie 10PRely, and () 8y btac suglisn 311l of Ixc.ange
Act of 1882.

Two of the judges were of the opinion tnat tae plain-
tiff was estopped by negligence. The remainder of tne
Court who expresced their views were of tae opinion that
he was not estopped. Nonec of tne judses threw any doubt on
tiie Tule of law,well establisined by previous cases,tnat in
order to crezate an estoppel by negligence,the negligzence
relied on must have been the direet and prorirate cause of
the false signatures being taken as genuine.’

But the main contention on tne bill was on itne con-
struction of tn: 3ille of f£xchange Act,wnich enactsu tuat'
where the payee was a ficticious or non-existing person
tne bill is payatle to bearsr.' And it was held that the
payees weve ficticious within the meaning of the Statue,
and that the Bank was juctified in payinz t.e bills over

1. 16 Queens Bench 5060.
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its counter.

I will not @ive tuc Peasoailllz of Luc case vul oac of
the points discussed was how tne payees who were real and
natural persons could ceases to be persons for tais one
purpose,and on this one bill become ficticious. The learn-
ed Mr.Chalmers says however that a French Count would
have ultirately arrived at the same deciszion but by a
different course of reasoning.

The latest case in our own 8State,that I have teen

able to find,is Shipman vs. The 3ank of the State of New

1 .
York.  Tuis case,it woulu seem,is a very important oneg,

carefully distinguished from the Vagliano decision, and
may te regarded as the latest and best authority on this
branch. As 0’Brien J. said,in his decisien,it resembles
the Vagliano case moere on account of the stupendousness

of the fraud and forgeries than for anythins else. The
case was this; Tune plaintifis were a law firm in New Yor«
doing a large tusiness in real estate transactions. Over
this dJepartment of their tusiness they placcse one s#dell,
who had been long with the firm:.and enjoyed tneir confi-

1. 126 N. Y. 318.
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dence to tuc highest degrsu. It is unnecestary hers to

Lo deltall tie maweT 14 wilcil the busliies:z  Wagl CONUUCLcou
or the manner in which he carried out hic schemes., Tt icg
sufficient to say tnat he would draw checus,mostly to fic-
titious payees,which the plaintiffs would sign and give
to Bedell for delivery. He would then for-c¢ the piyee’s
name and draw the money. This was carried on for scme
four years and he obtaineud arout $225,000. Only $2400. -
was paid to 3edell by the defendants,-the rest was depgs-
ited in other ban«s and ultimatcly paid out by the uefen-
dant, torouge the clearing house in tué regular course of
business. Sixteen of the checs«s were payable to ficuic-
ious persons,and tne remainder to persons whosc names
Beuell deliberately forged. When the periodical settle-
ments with the bang were made 3edell nad principal cuaarge
of them,anc it was only througn accident tnat touc forger-
ies werc at last discovered. “The cuecks were paid in
every case by the defendant without any inquiry ac to the
genuinencss of the indorsements,and in reliance upon the

responsitility of the partie¢ precenting the same and not
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in reliance on aﬁy thing done or forborne Ly tue plain-
tiffs - except that they werec signec by taeme”

*Payments made upon forged indorsements are at the
peril of the bank,unless it can claim protection upon
sore principle of estoppel or by some nezligence chargatle
to tne depositor.® (Numerous .cases ar: citcu to substan-
tiate tnis proposi.ion).

“The law imposed no duty on the plaintiffs to do more
than tney did to determine whetaner the indorsements on tae
cnec« were enuing ------ The defendant’s contract was to
pay tne crecks only upeon genuine indorsement. Tune drawer
is not presumed to xnow and,in fact,seldom does know tne
signature of tne payes. The banx muct,at its own peril,
determine that question. It has the ‘opnortunity by requir —
ing identification when the chec« ic prssented,or a re-
sponsible guaranty from the‘party presenting it of ascer-
taining whetner the indorsement is zenvine or not"-------
"There is not the slightect reason to believe tnat if the
exarzination was conductec by the plainti{fe,thaiccives,

the result would have teen any different®.
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It was claimed by the defendant tnat t:ne sixteen
checks made payable to the order of non-existing persons
were in fact payatle to bearer. And tnat such was the in-
terpr=tation of tne language of tae statuelwhich says tnzatl
paper payatle to the order of & non-existing nerson-should
be treated as payable to Learer as against the maker and
all persons naving knowledge of the facts.

3ut on this point the court held that the rule only
applied to paper put in circulation by the maker who knew
at the time that the person was ficticious. "The makers
intention is tne controlling consideration which deter-
mines the character of such paser'

In speaxing of the difference between the decision of
the Vagliano case and the case at bar the court said that
our statue in rezard to ficticious payees was a cocifica-
tion of the common law while the intention of the =Znzlish
Statue was to depart from it. And after carefully discuss-

ing and studying the English case they were convinced that

it was not an authoritiy adverse to their decision in the

present case.

1. 1 R.S. 768.



In conclusion,it is hard, as Judge Barrett said, to
formulaic any one,inflexibtle rule of law to suit all the
_the decisions,or to be used as a gulde in all possigle
cases that may.arise. It is safe,however, to say witn
Mansfielc and Story that the rule that a bank i< supposed
to know the hand-writing o{ its customers has never been‘
departeu from by any high trivunal. It is evident from
the foregoing pazes that Judge Barrett,in 7 Abboti; tried
to override the old rule,but cecisionc by the Court of
Appeals have since faileu to tear him out. A latce Cali- -
fornia case¢,a late New York casc,and the Vagliano case all
seem to stick to the old¢ rule. The decision in the Vagli-
ano case was maue partly in accordance witn a late stat-
utory enactment,and that,in the epinion ef Judge 0’Brien,
is the reason that it should be considered,as far as the
common law in it goes,as recognizing the rule. New York,
in the case of Shipman vs. The New York State Bank, decicued
last year,still clings to tne Price vs. Neale decision,and
the Uniteu States Courts,nave not,as far as I nave been

able to learn,ever substantially departec from 1it.
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It is true tnat the courts of some states arc in con-
flict witn tne general rule,bul it may be,as a wriier in
The American Law Review suggest,more on sccount of a mis-
conception of the rule,anu the application of it to casec
where the facts do not warranf it, then in any trouble with
the rule. lir. Morce and many other eminent writers lay it
down as a general proposition tnat tine rule ig now as good

;at tne zeneral

[

as wnen dsclareu a nundreu years azo; but t
tendency has been to'par. it cown' and to ciift tne lia-
bility wherever possible from the ban< to theé shoulders of
the payee. But a ban< i¢ only to pay out tu- money of its
customer upon hi: order,and if they pay it wupon the order
of some one clse tney must tear the losc unless they can
find the payee. Almost all the decisions quote with ap-
proval the early cases and the lcading case€s in this
country. Mr. Chalmers said in discussing thic subject
that there are points which always have been and alwayc
will be in controversy,and iir. Daniel is inclined to for-
mulate a rule of his own rather than to stic« to the old

one. He thinks his better calculated to effectuate justie,



31

Judge 0’3rien does not regard tue late decicions in
England,as far as taney arc conflied to che colaon law, and
independent of statute,as in any wzy contrary to the well
establicheu doctrine. Tne difference Letween the Knglish
law and the law of our own country ig,that in the former
the statute rezarding ficticious payees is construed to
rean that if a person’s name is use¢ as a JUmWLy payec Ly
one who i< perpetrating a fraud and forgery,the till will
be regardeu as payatle to bearer unlecs the macer «new
tnat tone payec was ficticious and intende=d the note as
nezotiztle witnout indorscment before it left his hands.

I do not tiuinxk that it is necescary to cite more
cases,or to longzer quote from uecislouns. In =y opinion

the rule,with some refinemcents,still stancs and while it

T

may in some cases seem to bte narsn,inflexible anc unjust,

it woulc¢ be hard to wor< out any ccheme annlicakle to all

€Cases, whicn would te fairer. :
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