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The Rights and Remedies of Abutting Owners on
Streets in The City of liew York Over Which Elevated

Railroads Have Been Constructec Prior To 1890.

The enormous growth of large cities within the last
fifty years has given rise to a condition of affairs to
which economists and legislators have given most ezrnest
thought =and study.

The natural tendency of the suburban and farming
classes in this, as in other countries, has been toward
the city. At first, when the population of the whole
country was small anc the territory occupied by cities
c&rrespondinxly limited, this influx from without was
not felt; but, as population increased and city areas
necessarily became greater, there was urgent necd of
proper facilities for czarrying over the wide areas, the
laboring, business and professional classes in the short-
est possible time. The lack of these fzacilities brought
a conjested condition in the cities, the aspect of which
wvas alaming.

The laborins classes crowced into tenement houses
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near the scene of their caily toil which soon became
breeding centers of disease and pestilence. The

great need was some method by which these classes could
have homes in the suburbs and neighboring towns, and
rapid communic=tion with the heart of the city. In
other words, the problem was to allow the city to spread
out, but with such means of intercommunication between
the centers of trade and the outlying districts, that
the loss of time, ingoing to and from these points,
would be reduced to the minimum.

Horse railroads failed to bring about this result,
and these, soon followed by other surface roads, the mo-
tive power of which was supplied by electricity or by
cable, were scarcely more successiul. The‘great ob-
jection to such surface roads being that in the thorough-
fares of a paopulous city, there could not be permitted
that rate of speed in propelling the cars, which was
necessary to carry quickly, and conveniently, the im-
mense traffic which already more than overtaxed the ac-
commodations which these roads provided. The sub-ways
and elevated roads of London, scem to suggest the solu-

tion, and, in 1867, The West Side and Yonkers Patent

Railroad Company, incorporated under the General Rail-

road Act of 1850, was by Chapter 489 of the Laws of 1867,
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authorized to construct in New York City, an experimental
line of elevated railroad to extend from Battery Park,

a half mile northerly along Greenwich St., towards the
Harlcm river.

This structure was to consist of a single track,
upon which, cars were to be run in contrary directions
upon opposites sides of the street, "which track shall
not exceed five feet in width between the center of the
rails, and shall be supported by a series of iron col=
umns, eighteen inches in diameter at the pavement, which
columnns shall be placed at intervals of not less than
twenty feet along the curb-stone line, between the side-
walk and the carriase-way, and attached at their upper
extremities to the track aforesaid, so that the center
of the track shall be perpendicular to the center of the
columns, and, at a distance of not less than fourteen
feet above the surface of the pavcment". The cars were
't0° be propelled by cables attached to stationary en-
gines, which were to be concealed beyond or beneath the
surface of the street.

The furthér conditions binding the company were
that the experimental line was to be constructed within

one year, and, if approved by the Commissioners appointed



under the provisions of the Act, it should complete

its road to the llarlem river within five years. The
taking of any rrivate pr-rerty, for the yurposes of such
road, was decl-red to be for public use, and the opera-
tion of such railway, was declared to be consistent with
the uses for which the municipal authoritices held the
same .

By Laws of 1888, Chapter 805, the company was given
six months additionai time in which to complete the cx-
perimental road, and was authorized to experiment with
any other form of motive power, and adopt that form
which should be approved by the conmissioners. The
company was unable to go on and complete the road, and
was sold under foreclosure saie, with 2ll its rights,
privileges and franchises, to the New York IElevated
Railroad Co., incorporated under the Act of 1250 and the
supplementary and amendatory Acts thercto.

This failure td comply with the conditions of its
charter, by the West Side and Yonkers Co., and thereby
to incur the forfeiture of all its rights, was not taken
advantage of by the State,which,on the contrary, by Act
of 1875, Chapter 595, confirmed the New York R. R. Co.
"in the possessinn of the rights, privileges and fran-

chises" of the defunct West Sice and Yonkers Co., and
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authorized it to construct and complete one tract of the
experimental road, over the route designated for the
former road, and permitted it to use any form of motive
power, that the Commissioners, appointcd under the
former Act of 1867, should approve.

The experimental 1line waé duly completed, steam was
chosen as the motive power, the road was approved by
the Commissioners and extended over the route contem=
plated. In the same year the so-called Rapid Transit
Act was passed (Laws of 1875, Chapter 608) by virtue of
the provisions of which other elcvated railroads were
built and operated. In the General Railroad Act of
1850, and the various Acts supplementary thereto, as
aiso in the Rapid Transit Act of 1875, provision had
been madc for the condemming of lands, and interests
in lands, by proper proceedings in invitum. These
provisions, at that time, however, were not supposed
to relate to any other estate than a corporezl one, and
no right in the streets was assuned to be in the abutt-
ing owners.

The rapid growth of the railroads, and the camage
to adjacent property thereby, reccived judicial notice,
in the highest court, for the first time, "In The latter

of The N. Y. El. R. R. CO‘-’, 70 N. Y. 327. This Compan‘,’,
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taking advantage of the provisions of the Rapid Transit
Act, attempted to extend its route, but, not being able
to gain the consent of the property owners along the pro-
poscd route of extension, under an order of the Supreme
Court, Commissioners were appointed who decided that the
road should be extended over one of the proposed routes.
An appeal from thjis ordcr was taken to the Court of
Appeals wupon various grounds, principal among which

were these; that the Rapid Transit Act, under which
Cémmissioners had been appointed, dclegated legislative
powers to such Commissioners; that the Aet was not a
General Law within Art. 3, #18 of the State Constitution;
that it was void as it granted exclusive privileges to
this company. These various grounds of appeal were

held untenable, as also, the sround of most importance

in this connection, "that the various Acts by virtue of
which the N. Y. El. R. R. Co. was incorporated, did not
provide for compensation being made to owners for pro=-
rerty taken".

Although at this time, elaborate arguments were
submitted as to the rights of abutting owners in the
streets, the court ceclined to pass upon them, saying,
"This claim appears to rest upon the assumption, that theg

abutting owners have property rights in the streets,
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of which they are to be deprived, and for which they are
entitled to compensation under the Constitution. This
it will not be necessary to determine as provision is
made for compensation". The question of the rights of
an abutter on such streets was thus, for a time, left

an open one.

The streets and highways of a State, are necessarily
under its paramount control. The tenure by which the
State of New Y-rk holds such lands, is based upon the
Act of 1779, by virtue of which, all the rights, title,
and interests, in the lands of the €olony of liew York,
and any authority thereover, which was then vested in
the Kingdom of Great Britain; vas declared to have
vested in the State of llew York.

The supreme authority of &he State, over the lands
within its jurisdiction, is consonant with the idea of
soverecignty. But, principles of ccmoeratic government,
have limited this authority, when lands, or interests
therein, are taken, to a taking for public use; and,
by Art. 1, #6, of the State Constitution, private pro-
perty camnot be thus taken without just compensation to
the owner thercof. This authority to take private pro-
perty for public use, upon just comrensation made, may

be delegated by the State, and this delegation is most
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frequently seen in the authority given municipalities,

in their charters or by statute, to open streets and
highwoys. Turthermore, this power may be delegated to
private persons, to be exercised under the same restric-
tions as are imposed upon the State. This authority
being in the State, the Legislature may direct, that

the title which may be acquired, in streets, opened under
condemnation procecdings, shall be in fee;, or, that
nothing more than a mere easement, or richt-of-way, for
ordinary purposes shall be acquired.

This, then, is the situation in the cities of this
State. In some, the abutter owns in fee to the center
of the street, and the city, in such cases, has but a
mere easement in the street. In others, the fee of
the street, is in the mnniciﬁé; authorities, but in
trust, that the same shall be kept open for street pur-
poses.

This is the case in the City of lew York, whose
title to the streets in fee, dates back to the Dongan
Charter,.granted in 1686, by virtue of which, title to
the then streets, was vested in the munieipality,

"For the public use and service, of the Mayor, Aldermem

and Commonalty, of the said city, and of the inhabitants

of Manhattan's Island, and travelers therein". After
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the Var of the Revolution, and the Act ot 1779, before
rcferred to, the State, in 1793, releascd to the muni-
cipality, all its interests in the streets of the city,
and vested in it title thereto.

By the Act of 181%, (£ R.L.42 ) thc State delegated
to the City of New York, the power to open new streets
by the exercise of the right of eminent domain, and vest-
ed the title to streets so orencd and those therecafter
to be orened, in the said City; in trust, however, that
the same should be kept apen as public strcets, "in 1like
marmer as the other streets of the said City, are, and
of right, ought to be". It is, therefore, by virtue
of these Laws, that the title to the streets of the said
city, is vested in fee in the municipal authorities, but
in trust, that they shall be kept open and free for pub-

lie uses.
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Public Uses.

In connection with a discussion of what are public
uses, attention must be given to the nature and effect
of the structures whieh have been erected by the Flevated
Rzilroad Companies of llew York, prior to the year 1890.
The experimental road, as described supra, was but a
precursor of what was to come. The gencral plan of
the roads as now built is as follows. Upon upright
columns, placed at regular intervals on both sides of
the street, and slightly within the curbstone line, are
supported transverse girders, which extend entirely a-
cross the street. Upon these, lateral girders are
laid, which, in turn, support the tracks upon which cars
are propelled by steam power, at a high rate of speed,
and at short intervals. The superstructure, extending
across tne whole traveled track of the street, at about
ten feet from the houses adjoining, hinders, necessarily,
the free passase of light and air to such premises.

The trains, passing rapidlyand frequently, give a flick-
ering character to the light admitted to those parts

of the houses on a line with the cars, and the smoke,
gas and steam, also abridge the free passage of light
and air, while the drippings of o0il and water and the

frequent columns, to some extsnt obstruct access to the
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premises adjoining.

What, then,is the position in which such a structure
stands to the public uses for which the @ity's streets
are helde. When, as in the first class of tenures cited,
the fee of the street is in the abutting owner, and
the City has but a mere easement in such street, the
question is not a difficulv one. It was early setti=d
in such czses, that the use of such a street was ito be
restricted to a general right of passage in the public.
Such as would be usual in an ordinary street; as, the
rassage of pedestrians and ordinary vehicles. But no-

new, or 2dditional burden, could be imposed upon the
abutting owner.

On this theory a surface railroad acting under muni-
cipal authority, which had laid its tiracks over such
streets, without having condemned the owner's interest
therein, was held a trespasser; and that an injunetion
would lic against it prohibiting the maintenance of it
as a nuisance. Craig v. Rochester City =2and Brighton
R.R. Co., 39 l.Y. 407. The construction of such a road
ang its operation, being helc to impose an additional
burcen unpon the abutter, a fortiori, if the use is one
like that of the Elevated Railroads. which is much more

inconsistent with the ordinary uses to which such 2
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street might lawfully be put, would it beé 2an invasion
of the rights of the abuuting owner. So, where an
Elevatcd Railroad is constructed over streets, the fee
of which is in the abutting owners, such railroad com=-
pany commits a trespass, 2s against such abutting owners,
and an action for damages, or for an injunction, will
lie accordingly.

But =2 much more c¢ifficult question is presented,
wvhen the city, as in New York, owns the fee of the
streets, though in trust for street purposes. The
question of what are, and what are not, street purposes
consistent within this trust, is a very nice one. There
is no doubt that where the c¢ity has a mere easement in
the street, that, accordins to the well settled prinei-
ples governing such an in®erest, no new burcen can be
imposed upon the searvient tenement, without a condemna-
tion of the owner's interest for the further uses de-
sired. But here, we have a different situation, not
an easement in the city merely, but a fee, and the only
limitation upon the exercise of the authority so acquireq
"that the streets so held shall be maintained as free
and open streets as the other strcets of the city ar:,
and of right, ought t.o be". It is very evident, that

the determination of what are such uses of the street,
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as will be permitted by the tems of this trust, lies
within the discretion of the courts. They may deters=
mine that a use is inconsistent, even though the Legis-
lature in the statute authorizing this use, has decclared
it to be a public one consistent with the trust.
Advances in civilization, in ~ealth and prosperity,
must, and have, influenced the courts in this determina=-
tion. This idea was boldly maintained, in one of
the early surface railro:=a cases, where one of the
judses, in discussing what were public useés, in sub-
stance said, that it was impossible to limit within
any cefinition what were public uses; that they must
change. as circumstances changed, 2nd, that ahundred
years from tnat time, there would, no doubt, be uses
permittcd by the courts, of which they, then, could
know nothing. Anc so, in confimmation of this theory,
courts have upheld the laying of. sewers, gas and water
mains, so lamp-posts and telegraph-poles along the
street, have been held no infringement of the rights of
abutting owners. The temporary obstriiction of streets
for the purpose of repairing them, though it obstructs.
access to the premises adjoining, is readily seen to
conform to the public use, in that the obstruction is

but temporary to the end that the publiec may have safer
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vays.
The laying of surfuce railroad tracks, and the
maintenance of such roads, early met with great opposi-
tion. It was claimed that not only were they a
source of sreat discomfort and damage, but that they
took the rights vhich the abutters had in the adjacent
streets, their easement of access, and they ¢id not
constitute a public use within the truét. This trst,
howewer, is a public one, held not alone for the people
of the City of Mew York, but for the inhabitants of.
the whole state; and, such being the case, the lLegis-
lature may authorize the construction and maintenance
of such railroads, for in the construction or operation
of such.railrdads, no right,either of the abutter, or
the public, has been unlawfully taken. Though conse-
quentially, the abutter may be damagec, the street is
still an open one, and it has not lost its open and
publie character, by recason of the faet that vehicles
of a different character, than those ordinarily used,
are allowed to traverse the streets upon fixed tracks,
which conform to the general course of the street. As
quoted in Story v. N.Y. El. R.R. Co. 90 N.Y. 122, there
is still "a way between two houses - a street", and the

operation of a street surface rzilrozad has been declared
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to be consistent with the public uses of a street.
These, thein, are some of tke principal uses to which

a street, he!d under such a tenure, may be put, and
these uses have been maintained by the courts, from time
to time.

Is an Elevated Rzilroad constructed and operated
over the strects of the City of New York, such a public
usc =2s is consistent with the trust upon which title
to them is held?

In the original statute; authoriging the building of

the experimental road, Laws of 1867, Chapter 489, such
experimental railway in the streets was declarca to be

a pubiic use, consistent with the uses for whieh the
Mayor held the same. In People v. Kerr, 27 ¥N.Y. 188,
the court held that the trust, upon which the municipal
authorities, under the Act of 1813, held the streets

in New York City, was publici juris, and the power

of regulating and governing such uses was vested in the
Legislature as representative of the whole pcople.
Following out the logic of thjs case to its natural cone
clusion, it would seem that the declaration by the legis-
lature that this was a public use, would have been
sufficient, but, what was said in People v. Kerr, is

evidently to be confined to the facts as they existed
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in that case, and the subsequent rulings of,ihe Court
of Appeals, go to show that the inherent power of de-
termining what is a public use in such strcets is vested
in the courts. In the light of these decisions, the
answer to the question must be in the negative.

The construction and maintenamee of an Elevated Rail-
road is not a public use within the terms of the trust,
and, as we have shown it to a greater or less extent,
hinders and impedes the passage of light and air, and
obstructs access to abutting premises, it is a taking
of property within the meaning of Art. 1, #6, of the
State Constitution, and cannot be justified without duec
compensation beinz made to the abutting owners, whose
property is so taken.

These conclusions are based upon the reasoning and
legal principles applied in four cclebrated cases, in
which the rights of the abutting owners upon streets in
which Elevated Railroads were constructed, were thoroughl
adjudicated. The reasoning by which such a use by
the railroad company is determmined to be a use incon-
sistcnt with the rublic uses ot the streets of New York,
anca the development of that reasoning, by virtue of
which such an entry upon the streets was declared a

taking of jrorerty within the provisions of the Consti-
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tution will be next considered.

The maintenance of =2 street must, of necessity, so
far as the abutters tpefeon are concerned, be for
three principal reasons:

1st. That through and orer the streets therc shall
be free passage of light..o the abutting premises.

2nad . That such premises shall receive an unhind-
ered ana unpolluted supply of air.

3rd. That access to them shall be unobstructed.
If the street be closed in such a manner, as to materi-
ally impede the passage of light and air, and obstruct
access to the adjacent yroperty, such property, of
necessity, will be rencdered less valuable according to
the degree of the impairment of these natural concomi-
tants to the benificial enjoyment of such property.

Though as has been frequently declared, the English
doctrine of ancient lights and prospect, constituted no
part of the law of the Colonies, and is not recognized
in this State, yet, therc has always been recognized
in this co ntry, an easement of light, air and access,
which, in proper cases, has been enfbrced by the State
courtse. And this is true whether the easement has been
created by express grant,oprby dedication implying such

a grant. In Myers v. Gemmell, 10 Barb. 543, it was sazaic
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that, in a casc vhere a building occuyied four sides of
a lot, with a central court through which light and air
were furnisheu to thc tenanis of such building, the
owner may he vell prcsumed to have cedicated the opcn
space for the benefit of all the tcnancts. Aru in 64

NeYe 432 a lessee of a store which store received light
anc air from a yard adjoining was held to have an eace-
ment in such yard; that such easement went as an
appurtenance to the property, anc the lessee when leasing
the rroperty from the owner of the vard and store,
reliecd upon the yard remaining oren for the parpose of
furnishing light and air to his premises. On this
ground, thoush the lessee had leased the store only, a
subsequent purchaser, of the land constituting the yard,
from the lessor, was restrainecd from building thercon,
and from thus destroying the ezsement of the lessece.

The principles governing the decisions in these
cases, were recognized when the first Elevated Railroad
case, involving the rights of abutters, came before the
Court of Appeals. That case, Story v. The V.Y. El. R.
R. Co., 90 N.Y. 122, directly raised the question whether
the r=ilro=d, as maintained and orerated by the defendant,
was a use consistent with the public uses for which the

city streets were held. Story, the plaintiff, was
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vested with title to premises on Front St. in New York
City, over which the N.Y. El. R.R. Co., proposed to
operate ar Elevated Railroad. His title to the pre-
mises in question came through various mesne monveyances
from the original owner who had bought the lands from thc
city. Previous to such sale the lands, which were under
vater, had been surveyed and laid out on 2 map as abutt-
ing on certain streets therein designated. A covenant
in the grantee's deed reguired him to erect and construc:
the said streets and f.rther ceclarec that saicd streets
"shall forever thereafter continue and be for the free
and common passage, and as publie streets and ways, for
the inhabitants, and all others, in like manner zs the
other streets of the szid city, are, and of right, ought
to be'. The grantee constructed the stireets, and, as
before stated, the piaintiff having come into possession
of a part of a premises so conveyed, abutting upon one
of the streets so constructed, brought suit agai nst the
defend=nt to restrain him from constructing and operating
the proposed Elevated Railroad.

A questiun was here r=ised as to whether or not the
plaintiff owncd the fee of the street, under the con-
veyance made to his grantor, but, in decicing the case,

it was held immaterial to the deeision whethcr the fee
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were in the city or in the abutting owner. In either
case Lhe conveyance to the original grantce of the pre-
mises was a dedication to him of the right to have thce
street maintained as an open and unobstructed way for
the benefit of his adjoining premiscs. As 1o the
nature of these fights it was said, "Gencrally it may be
said it is to have the street kept open so that from it
access may be had to the lot, and light =znd air furnish:d
across the open way. The street occupiés th@ surface,
and to its uses the rights of the adjacent owners are
subordinate but above the surface there can be no un-
lawful obstruction to the access of light and air to
the d@triment of abutting owners. To hold otherwise
would be to allow the city to (erogate from its own
grant, anc violate the arrangement, on the faith of which
the lot was purchased. This, in effect; was an agree=-
ment that, if the grantee would buy the lot, he might
have the use of the light and air over the open space ce-
signated as a street".

It was further helid that such easements in the
street being in the abutter, in taking them by the crect-
ion of its road, the defendant would take plaintiff's
property as much as if he took the tenement itself.

And this upon the authority of Arnéld v. Hudson R.R. Co.
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95 N.Y. 861, Here Arnold, the plaintiff, was the ower
of a mill, and also, of the right to takc water from
a pond at a distance from his lanas under an agreement
so to do, the watcr was conveyed by means ol a trunk,
over the lands of one Innes, to the mill. The rail-
road company having acquired part of Innes' lands, for
the purpose of constructing its railroaa, without the
consent of the plaintiff, removed the trunk and placed
it under zround, laying the track over it, by reason of
wvhich change the water power of the plaintiff was
materially impaired to his damase. It was held £hat
the taking of the plaintiff's easement was a taking of
property within the Constitutional prohibition.

Proceeding upon fhe analogy of this case, the court
said, "We have indeed a aifferent element anc a different
medium, by whiech the right of use was made available,
but the principle is the same. Whether iight Crosses
the open space unrestrained, or water is conveyed by
mechanical contrivance over it, can make no difference.
The right of unobstruicted p2ssage is alone in question
in each case".

The «eeision in the Story case did not, however,
settle discussion upon this muech mooted subject. Al-

though it held that an easement was in the abutting owner
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jt was maintained that "his decision should be dimited
to ~he f=2cts of that case. But this position was plain-
ly unterable, and, in the Lahr case, 104 1i.Y. 288, which
followed, the court affirmed the cdecision in the Story
case, ana deécidec, that vher: the street hac been opened
ancer procesdings in invitum, the trust relation which
the city z2ssumed to the adjacent property owners under
the Aet of 1815, was not Gitfferent from that assumed by
it in the ceed by wrieh Story claimed title 10 his
premises. Turther, that even though no land of the
abutting owner had »:en taken for itne bed oi the sireet,
as he was 2 party ®o the proceedings, anc liable to be
assessed for the benefits aceruing to his property by
reason of the orening of the sireet, such benefit could
not be taken from him witnout compensation.

These benefits are taken into consideration by the Com-
missioners in estim2ting the amount to be assessed upon
the abuiiing owners, in raisirns the funcs neces:zzary to
open *the street. Anc where the z2butter is so zsscssed,
as 2 compensation for the z2ccitional benefits s:ccured

to him *if in *he next instamt., they may be legislated
away 2nc civerted o inconsistent uscs, 2 sysiem has

been inaugurated which rssembles more nearly legalizecd

robbery than any form of acquiring property".
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Two other important cascs, the Abendrath case,
1°2 N.Y. 11, which was decicced in the 2nd Division,
and the Kane c2se, 12. N.Y. 164, decided in the lst Di-
vﬁsion of the Court of Appeals, effectually put at rest
211 questions 2s to whether an abutting o'ner in streets
in New York City has property rights in such streets.
In both these cases, vhich went up upon substantially
similar facts, an interesting question was raised, =S
to whether the bivil Law was brought over to this country
by the Dutch, in whose regime, Peurl St. in Nev York
City was laid o..t. By the Civil Law no eascment
whatevey was recognized in the abutting owners on
streets, but an absolute fee was in the government, so
that a street might be entirely closed without compen-
sation being made to adjacent owners. The plaintiffs,
Abendrath and Kane, owned property on Pearl St. extendin
to the street line only, anc it was claimed that since
Pearl St. was opened during the Dutch' occupation of=Han-
hattan Icland, the Civil jaw applied as against them,
however different the rde might be as to the other
streets. This coctrime was not sustained. By the

Common Law an abutter's easement was recognized in

streets and highways and the court rcfuded to g0 into

any historical ¢iscussion, however interesting, as it
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held the rule toewell settled to be shaken. That
there existed an analogy between the principles govern-
ing the dedication of land lor a street by a private per-
sony anu 2 dedication for the same purpose, by a municipal
corporation. And, as the state, by statute, had deui-
cated the streets in the City of New York as anc for
public streets, upon aeceptance of the dedication by
the abutting property owners, that dedication bccame
irrevocable.

By these decisions it has been settled that an
abutting owner upon streets in New York City whether
his title to the adjacent premises has been acquired by
grant from the city; or the streets have been opened
under condemnation proceedings, and he has been, or is
liable to be accessed for the benefits thereby accruing
to his property; or, wherc he owns lands abutting upon
aistreet,opencd before the state government was cestab=
lished, has easements in such streets of light, air and
access. That such easements constitute propergy within
the me aning of Art. 1, #6, of the State Constitution,
and cannot be taken without just compensation to the
owner. That an ILlevsated Railroad vhich impairs such
veasements without the consent of the owner, takes the

property of the abutter unlawfully =nd he has a right of

action against such g company =zccordinglye.
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The Abutters' Remedies.

An easement of light, air anc access, being in such
an abutting owner, the erection of an Elevated Railroad
upon such a street, althoush under Legislative and Muni-
cipal authority, is, as has been said before unlawful,
if compensation for the taking of such easements is not
mace to thc owvner thereof'. This being the case, the
maintenance of the railroad constitutes an invasion
upon the rights of the owner, in the nature of a tres-
pass and, as it is permanent in its char=zcter, a private
nuisance to the adjacent owvmcrs. Upron this theory,
the abutter has a right of action at Law for injuries
sustained, and also, an action in Equity, to restrain
~the maintenance of the nuisance. Ancd first, as to the
action at Law.

Remedy at Law.

The structure being a trespass in its creation and
operation, the abutting owner has a right of action
each day accruing for the d2mages which he sustains
therceby. Lahr v. Z1. R.R. Co. and, as the structure
is not a lawful one, the owvner may recover not only
damages to his e=sements of light, air and access,
but other and consequential injuries as damapges sus-

tained by the noise, consequent uron the running of
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trains. His right to damages, anc the amount thereof
is caleculated from the institution of the nuisance to
the date of bringing the action. For all such time as
he has not recovered damaces, he may have them by bringing
his action. But, in this action, he cannot recover
both past and future camages, on the ground that the
injury is permanent. His remedy in such a case is

in Equity. In the lahr case, a cifferent rule was
appliec, but it was so applied, for the reason that

the parties had agreed in the trizl court upon the meas-
ure of damages, and not because the apellate court in-
tended to lay down any such rule.

The rule iaid c¢own in surface railroad c2ses, as in the
Uline case, '101 N.Y. 98, is the proper one, in.deter-
mining the time for which damages may be obtained.

It is there held that the abutter:®* may obtain a judgment
for damages, only up to the time of the commencement of
the suit, and, if the nuisance is continued, that judg-
ment is not a bar to subsequent suits by the party in-
jured. "For if this were allowed, the defencant, in
the first suit for damages, might bar the plaintiff

in any further action, anc thus obtain the title to the
interest, which iitle, in Law, can only be secured by

proceedings in invitum?
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This principle was affimed in the case of Pond v.
El. R.R. Co., 112 N.Y. 188, where the plaintiff had
brovght his action at Law for damages simply, claiming
prospective as well as past damages, on the ground that
the injury was pcermanent and irremediable.

Remedy in Equity.

But the suitor may choose to bring his action in
Equity, claiming that the trespass is permanent in its
nature and that action is brought to avoid a multiplicity
of' suits. The majority of suits are so brought, the
complainant praying for relief by injunction, restraining
the oper-tion or construction of the road, or, in the
alternative, both fee and rental damages for the taking
of his easements. This conforms to the gencrzl rules
of Equity which permit a court exercising equity powers,
having oncc gained jurisdiction over suceh a case for the
purpose of graniigg an equitable remedy, to «ive damages
also. The Judgment in suech a case is that within a
specified time, an injunction shall issue ggainst the
defendgnt unless he shall elect to pay the camages

which the abutter has sustained; and, if he elects so
to dd, such damages shall not be paid, until the plain-
tiff shall execute a conveyance io the aefendant, of

all his rights to the esasements taken by the defendant,
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Thus the complainant seeking Lguity is compelled "to do
Equity". The intention of the suitor in such a case,
is not that by the injunection which issues, tle defend-
ant shall discontinue operating his road or cease from
building the structure, ags it might seem theoretically.
In practice, the Elevate Railrozda Company stilloperates
its road. Cars are regularly run amn no thought is
ehtertained by the parties that any other effect shall
be given to the judgcment. In rcality, thercfore,
this action in Equity partakes of the nature of rroceed-
ings to condemn the abutter's prdperty rights in the
street, and this was in fact held in American Bank liote
Comﬁany ve N.Y. El. R.R. Co., 29 1i. E. Rep. 302, where
Fineh J. said, "There is no doub® in this case, =nd I
think in any ecase, that the injunstion of a court of
Equity and its alternative damages, are to be ceemed a
substitute for the ordinary proccedings for condemnation,
with the practical ditference, only, that in the one
cuse, the'company is the moving party, and ir the other,
the owncr".

Before leaving this examination of the Equity Juris-
diction, brief notice must be siven to a guestion,
which, though it be of procedure meeely, and, therzfore, fouy

eirn to> so limited a discussion as can be given in. .
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this Thesis, is yet of great importance, since; though
this construction is given to the juagment of a Court of
Equity in these cases, the equitable theory of the
action andc judgment, is still maintained. An atiempt
was made in the case of Lynch v. Met. El. R.R. Co.,

29 N. E . 315, unéer Section 970 of the Code of Civil
Proczdure, to obtain a framing of issues as to pas£ dama-
ges to be tried by a jury,in Equjty suits brought by the
abutter. But it was there held that the defendant

had no constitutional right to a jury trial, as was
claimed, under Art. 1, #2 of the State Constitution.
That, though the claim for past damages could have been
adjudicated at Law, the plaintiff had not brought his
suit in that jurisdiction, but his cause of action was
~he restraining "of the continuance of Acts which were
constantly injuring him, and would to all appearanccs,
constantly in the future continue to injure him".

That was a form of relief demandable and cognizable,
only, on the Equity side of the court. The @ourt of
Equigy having gained jurisdietion over the cause special-
ly, could retain it for general purposes, and decree

past camages. Ana that such a jurisdiction, without
jury trizl, had been exercised before the clause in the

Constitution had been enacted, and was, thercfore, no
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violation of the Constitutional guaranty.

The decision in this case lcd to an amecndment of
that section, Laws of 1891, Chapter 202, by which, in an
action controlled by that provision, where one or more
gquestions arose on the ple=dings as to the value of
property, or as to the damages to which a party might be
entitled, uron notice, such party might apply to the
court for an order, directing the framing and submission
of such issues to a jury, whose findings shbuld be
conclusive in the action, unless the verdict was set
aside or a new irial ordered. Undcr the amended sec-
tion, it was again attempted in Shepard v. Man. El. R«R.
¢o., 30 N.E. Rep. 187, to secure a jury trial as to
past damages, But the court reaffirmed the doctrine
of Lynch v. Met. El. R.R. Co., and held it no error
on the part of the trial court in refusing to grant
such an orcer. That the scetion could noﬁ govermn such
an Equity case and, that the granting of such an order,
rested in the sole discretion of thc court sitting in
Equity. This amendment was subsequently repealed by

the Legislature in the session of 1892.



31

The Measure of Damages.

The effect of the judgment both at Law and in
Equity, being compensation in damages for the taking of
the plaintiff's easem=nis; what is the mcasure of
damasges by whichh this compensation may be =2scertained?
The easement taken is an incorporeal heridatament, ap-
purtenant to the estate of the owvmer, a right to light,
air and access. Its value cannot be ascertained, as
could the value of the tenement itself to which it is
apputrtemant, by the market vaiue of the property taken.
Light, air and access, in themselveées have no definite
value, and the injury done to the abutter, in impair-
ing these easements, can only be ascertained by a re-
ference to the effect of this injury upon the property
to which the easements are appurtenant. An estimate
of the loss, either total or partial, of the beneficial
enjoyments of these rights can only b e made by an in-
quiry as to the value of the premises before the ease-
ments were impairea, and thcir decrease in value since
the taking. Bohm v. Met. El. R.R. Co., 29 N. E. Rep.
802. Newm=zn v. Met. El1. R.R. Co., 118 1li.Y. 818.

The measure of damages is the value of the property
without the railroad and with it.

If the property has suffered a loss of value by reason
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of the construction of the railroac, then the abutter
is cdamaged. If he has suffered no damage, as measured
by this stancard, then he is entitled to mere nominal
damages for the unlawful taking of his cascment.

Although the Acts, under which these companies came
into existence, provided, that in determining the compen-
sation to be made to owners whose property should be
taken, no allowance or deduction should be made on
acco:nt of any real,or supposed, benefit which the party
in interest might derive from the proposed railroad,
these benefits may be taken into consider=ztion, in de-
terminins the damages which an abutter has sustained
by the taking of his easement. Newman v. Met. El.
R.R. Co., This is true though the benefits be special
to the abutting owner, or shared in by all the owners
on the street. This is so held, on the .ground, that
these provisions in the statutes regulating the com=
pensation to be paid to owners whose property should be
taken, were intended to relate only to the tzking of land,
which muét be paid for at its full market value. That,
théugh recognized as a species of property, by judicial
decision, the eascments acquired value in Law only as
they benefited = the abutting property, and not as

property valuable in themselves. So the taking of such
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easements is a consequential injury to the premises to
which they are appurtenant and as such, and in estimat-
ing the extent of such injury, proof of bénefits accru=
inlg to the ovmers by the construction of the road can be
taken. In the lNevman case it was held that where the
rental value of a part of plaintiff's premises was dim-
inishecd by the construction of the r=ilroad, anda, on
the otherhand, the first floor, used as = store, was
inereased in value, by the business brought it from the
establishing of 2 ~station at that point, such increase
in value might be set off against a damage to the
other rarts of thc premises. Anc, in the Bohm case,
the general rise in the value of property consequent
upon the erection of the company's road, which was es-
tablished by uncontradicted evicence, was held a good
ground for rroving that the plaintiff had not been
injured. So on proof that tﬁe Elevated Railroad had
impaired to 2 certain extent the e-sementis of the abutter
by reason Qf which the value of his property was dimin-
ished, but, it being shown that the premises had been
‘reduced in value Ifrom the movement of business up town,
and away from that street, it was held that both these
facts might be taken into consideration in detemining

the camage inflicted by the r ilroad company .
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That from the sencral loss occasioned by the movemecnt
up town, should be taken the loss chargeable to the
company, and for thz=t loss the company was liablee«.

This ruling, whieh would seem to involve the courts
in a calculation based merely upon opinion, was upheld
on the ground that the defendant at Law, was a wrong-
doer, and as such, had no standing in court to interposc
the defense that damages, under such a ruling, "could
not be secertained with definiteness and precision".
Dreker v. Man. El. R.R. Co., 106 N. Y. 156.

Again quoting from Bohm v. Met. El. R;R. Co., "The
question is, what in fact has becn the actual result upon
the land remaining? Has its actual market value been
decreased by the taking, or has the taking prevented an
advancement in value greater than has actually occurred;
and, if so, to what extent? The amount of such decrease
it the value of the remaining lénd, or the amount of the
difference between its actual market value and what it
might have been worth if the railroad company had not
taken the other property, is the amount of damage which
the defendant should pay. If, on the contrary, there
has been neither dectease in the market value caused
by the railroad, nor any prevention of inerezse by the

same cause, how can it be traly said that the lot owner
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has been injured to the extent of a farthing? The
absence of injury may have been the rcsult of the gen-
eral growth of the city, by reason of which the particu-
lae property has grown in value with the rcst of the
city. It is the fact, not the cause, which is matcrial.
Where it appears that the property left has actually
advanced in value, unless it can be shown, but for ihe
act of the defenc:nt in taking these easements, it

would have grown still more in value, the fact is plain
“hat it has not been damaged".

Rule at Law.

In considering this questicn of the measire of
agamages, a distinetion is to be made betvwcen the rules
applying at Law =nc in Equity, where damages are claimed
for incidental injuries not impairing the abutter's
easements. In an action at Law, the abutter may re-
cover damages for any injury to his easements of light,
air' and access. Sq the smoke, gases and cinders,
from the locomotives by which the cars are propelled,
have been held to impair his easement of air; the
structure and the cars running at short intervals, his
easement of light; and the water =2nd 0il and,"possibly
the frequent columns, his right of access". DIrucker v.

IMan. El. R.R. Co. But further, in such an action for
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past damages the abutter may recover for any conscéquent-
ial injuries causcd by the maintenance ol the rail-
road; for the company's entry upon the street and its
taking of the abutter's eascments, was a wrongful aet,

a trespass. This is a principie well settled, and one
applied in the surface railroad cases, hen such a
trespass has been committed. Thercfore, as has buen
before stated, the abutter may recover for injuries

his proyperty sustains from the noisc of passing trains.
Kane v. El1. R.R. Co., 125 N.Y. 184.

Rule in Equitiy.

But in Equity the rule is not the same. The
theory that the judgment in Equity that an injunction.
shall issue or altemative damages be paid, is in the
nature of and a substitute for, procecedings in invitum,
is here further elaborated. Equity follews the Law,
since reference must be made to the legal practice in
condemning lands. In such procecdings consequential
injuries are not allowed to affect the amount of damages
to be paid for the lanc taken. Thesc easements of
light, air and access, which have been declared property
by the Story case, would, in the case of an ordinary
surface railroad, have been mere inecidents to the Erroperty

of the abutter, and any lessening of his enjoyment of the



37

same, would have been a consequential injury for which
no compensation could have becn claimcd, but the Story
case makes these privileges, when existing above the
surface of ﬁhe streets, property rights, and, thercfore,
any injury to them, as such, is a taking of private pro-
perty within the meaning of the Constitutional prohi-
bition. However, these, and these only, were declared
t0 be proyeriy richts in that case, and many other in-
cidents recuzain which might be injured by the Elevated
Railroads. As to sueh, the rules of Law must apply,
and for injuries to such incidental benefits, no damages
may be recovered in Equity.

It is only then, for injuries which impair these, his
judieially dcclared property rights, that the abutter
may recover damages in Equity. American Bank Note
Company v. N. Yo El. ReRs Co.

Some interesting and important decisions, relating
to testimony admissable, in determining the damage which
an abutter kag received, have becen recently decided by
the Court of Appeals. But, as they relate more part-
icularly to a discussion of evidence receivable, they
can receive but brief discu ssion here. The measure
of damages remains the same, though the manner of as-

certaining that damage, by the testimony given at the
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trial, has rceceived careful limitation. These decisions
have, in the main, been upon the admission of expert
testimony, and decide that such testimony is admissable
to determinc the present Worth of the premises démaged,
both as to their fee and rental value, and also, as 10
their value before the appurtenant easements were taken
by the railroad. But testimony which permits the ex-
pert to usurp the functions of the court or jury, as,
where the expert testifies that, in his judgment, the
property has, or has not been damaged by the mainte-
nance of the railroad, is not admissable, and is a good
ground for reversing a judgment. As saia before, the
expert, in such a case, undertakes to do what the court
or jury are to do, viz: to decide whether the abutter's
premises have been injured by the trespass of the rail-
road, and, if so, what are the damages to which he is
entitled. Roberts v. N. Y. El. R.R. Co., 28 N. E. Rep.

486.



39

Who Arc Abutting Owners.

Having considered the easements which may be in-
jured by the operation of Elevated Railroads, and the
remedies which the abuitter may have for the injury to
these easements; who are the abutting owners entitled
to exercise these remedies?

The use of the temm trespass, in describing the
entry of the railroad company, is apt to be misleading,
in that a trespass, as known at the common law, would
be presumed to be intended. This, technically, is
not the case aﬁd the term is used rather to denote an
invasion of the rights of the abutter. In this view
of the case, one who owns in fee, the premises abutting
on a street occupied by an Elevated Railroad, is an
abutting owner with ali the rights which have been enum-
erated in this discussion, even though, after the con-
struction of the railroad, such owner has le=zsed his
premises to another. Kernochan v. N. Y. E1l. R.R. Co.
128 N. Y. 559 For the road, having been constructed
before this lease was made, the rremises had been de-
prived of these appurtenant ezsements, and went into
the hands of the lessce in sueh impaired condition ang
the rent agreed upon between the parties must, of neccs-

sity have been fixed with reference to the then condition
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of the property. The owner.has not, by the lease
transferred his right of action, which is each.day accru-
ing. The injury, for that reason, is not to the lesseg
who took possession with knowledge of the depreciated
value of the property, but to the freehold, the fee,

as held by the lessor, and he may have his remedy at

Law, or in Equity.

If, however, the owner had demised the j rémises,
previous -o the‘entry of the railroad, though not direct-
ly adjudicated, it wo=:ld seem to follow logically, that
the owvner would have no action for damages accrging dur-
ing the continuance of the tenancy, for the Iessee took
the property with its easements unimpaired and such
entry has been a direct damage to his interest therein.

The exscutor or trustee of a deced:snt abutting
owner, is inv.sted with such deccdent's rights of action
for damages accruing, up to the time of such decedent's
death and they may bring such suits for the benefit
of the beneficiaries. But the heirs or devisees,
upon gitle vested in them may cue for all injuries
to the easements of their estate so vesting, from the
time oI the death of the decedent. 14 ¥.Y. Supp. 952.

An atutter who has purchased premises from another

during whose holding the railroad made its entry, takes
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all the rights of action which his grantor had at the
time of the sale, even though he purchases at a de-
prediated value, consequent upon the taking of the ap-
purtenant easements by the railroad company. As the
grantor has parted with all his interest in the land,
he has nothing upon which to sustain a claim for the
depreciated market value of the premises, at the time
ol sale. And, as on the other hand, the grantec took
the premises with all the easements appurtenant to them,
he received ihe absolute right to enjoy light, air and
access impaired. Though they had been impaired
by the operation of the railroad during the holding of
his grantor, such a taking was a wrong for which the
grantor might have had redress each day of its contin-
uance. However, though this wrong was continuous in
its nature, in the eyes of the Law it 1s not considered
a permanent one, as between grantor and grantee, and the
grantor, in conveyinc the premiscs, could not reserve
either the rights of action or the easements. Pappen-
heim v. Met. El. R. R. Co., 128 N. Y. 5187 &/ 3,

It has been further held that under Section 1685,

of the Code of Civil Procecdure, by virtue of which,

"a person seized of an estate in remainder, or rever-

sion, may maintain an action, founded upon -n injury cone
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to the inheritance, notwithstanding an intervening estate
for life, or for years", thatj,6 as the taking of the
appurtenant easements, is an injury to the inheritance,
the remainderman or reversioner might have his action for

such a taking -vd injury. 8 N. Y. Supp. 536.
Limitations Upon Abutters' Actions.

As has been frequently said, the injury to the
abutter is a continuous one for which damages are accru-
ing daily. Vhat, if any, are the limitations upon the
bringing of his action?

The first bar to an action would be where, by his
laches, the railroad company has gained title to his
easements by presciption, and this title as decided

in the American B=2nk Note Company case, cited supra,
can be obtained by the company. To gain such a title,
the possession of the easements must have been contin-
uous and adverse to the abutter's title for a period

of twenty years. The use m'st be the same during that
period. A use for one purpose being maintained by the
company for a less period, and upon that a use of another
and different character for the remaindcr of the time,
will not be such a consecutive and continuous use as

will pass the title as against the abutter.
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In American Bank Note Company v. El. R.R. Co. where the
first use was that maintained for a few years by the
West Sideand Yonkers Co. in the experimental road which
it built, the defendant, attempted to maintain that this,
with the different burden imposed upon the plaintiff's
property, when the N. Y. El. R.R. Co. enlarged and re-
built the structure and used a cdiffeerent motive power,
could be combined to make up the full term ol adverse
possession, This claim, however, was not sustained.

But, if the possession of the railroad company
has not ripenea into title, as long as the trespass is
continued, and the ownership of the premises is in the
abutter, he has a right of action. At Law, an action
for trespass upon real property, not brought within six
years after its commission, and where such trespass
has been a temporary and non-continuous one, would have
been barred by the abutter's failwre to bring the suit
within the period limited. The legal remedy being
lost, there would be no ground for maintaining a suit
in Equity, for the jurisdiction of Equity, in such cases,
is based upon the necessity of preventing a maltipli-
city of suits, and the fact that the legal remedy is
inadequate. But the trespass being a continuous

one and each day a new cause of action arising, in Law
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the abutter may elect td bring an action daily for such
trespasses, or to wait until enough damages have accrued
for such causes of action as have not outlawed, and
unite all in one suit.
This, the continuous nature of the trespass, and

the inconveénience and delay, consequent upon a multi-
plicity of suits, which will be caused the abutter in
obtaining comrensation for his injuries at Law, is

the ground upon which courts of Iquity, in Ilevated
Railroad suits take possession of the subject matter,
and award full and adequaﬁe relief. In Galway v. ilet.
El. R.R. Co., 28 N. E. Rep. 480, this conclusion was
reached, and it was held that Section 383 of the Code of
Civil Procedure provicing that %actions, the limitation
of which is not therein specially prescribed, must be
commenced within ten years" cdid not apply to Equity
actions, brought to restrain the commission of tres-
passes by Elevated Railroads upon the property rights

of abutting owners.



In concluding this discussion, in which it is
hoped that the salient features of the rights and re-
medics of the abutting owners, have received the cate-
ful consideration they deserve, the position which the
Court of Appeals has taken in determining those rights,
is of considerable interest, as bearigg upon the probable
outcome of future litigation.

The Story caée, the first in which the abutters'
rights were adjudicated, was decided by a divided
court, and the present Chief Justice, wrote a masterly
dissenting opinion. But the court was of necessity,
controlicg, thereafter, by the principles applied in that
case, znd, the natur=l outcome was the decisions in
the Lahr, Abendrath, and Kane cases, for, in those cases,
the main questions in issue were those referring to the
property rights of the piaintiffs.

Sinee the decision of the Story case, the couri, while
in no manner detracting from the authority of that de-
cision, has shown a constant inelination to restrain and
limit, that, and the subsequent decisions based upon it,
within cefinite bounds. And, while upholding in every
case, the theory that the abutters' intercsts in the
streets constituted property, the rale of damages a-

.

doptcd and the ruales as .0 e¥idence admissable, are,
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for all practical purposes, limitations upon the effect
of the Story decision.

In the Bohm case, which represents the latest ex-
pression of opinion of the court of last resort, upon
the question of the nature of the abutters' property
interests in light, air and access, the decision is
based upon resasoning, which would seem to show that
that court is taking judicial notice of the nature of
the service which the Elevated Railroacd Companies,
in New York, arc¢ rendering to that city.

That a man may have property rights in a street, ang,
that these may be taken by a railroad company without

any thing clse than nominal cd2mages being awardea to

him theoretically, seems anomalous. But, taking into
consideration the fact that these rights were,at first,
merely consequential rights, vhieh, by the Story case,
were raised to the dignity of property interests, it

can be readily seen vhy no "absiiract" method of rcasoning
would be permitted in determining their value.

There can be but little doubt that the Court of
Appeals has gone as far, in decicing in favor of the
abutting owners, as it intends to go. Ancd, there can

be scarsely less cdoubt, that, in reaching the conclu-

sions it has, it has been influenccd, not so much by
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the strictly theoretical aspect of the situation, as,
by the magnitude of the interests invélved, not alone
as represented by the intercsts of prorerty owners,
but also by the great outlay and expenditure, which has
been made by the companies, in affording, or attempt=-
ing to afford, means of rapid transit over the vas:

area of the metropolis.
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