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By the early English law, the most important
rights were those of the person. In the early times when
the people were in the habit of traveling from one place
t0 another and only staved a little while in one place,
their property was chieflycpsqgonaLTheseurights and their
breach were the principa{ objec; of attention. Persons
wished to transfer their property for the property of their
neighbors, they wished suc¢h property for the looks , or
for the apparent worth of the artiele; and here aémiginated
the idea of implied condition of the artiele or warranty
whieli by the terms of the eontract c¢ame to be of two kinds.,
First, express warranty, where fthere is an express guaranty
to answer . in damages for any defeet of the artiecle,

Seecond, A guaranty implied from the condition of the
article sold,or from the speeial condition or statdard
of the artiele sold or barggired to be sold from the e¢ir-
cumstancezs of the case. The actions for breach of such

conditions e¢ame from the action on the case whieh was an

equitable action derived from the personal aetion of tres-



pass. The action on the case was held to lie at the suit
of the party grieved though the action w=s new and unpre-
cedented; for where the common law gives a right, or makes
a thing an injury, the same law gives a remedy.

o partieular phraseology is necessary to constitute
a warranty, any distinet assertion of the quality of the
goods made by the seller as an inducement to the purchaser
and relied on by the buyer, may be ground for finding
a warranty. 4 Barb. 549,

But to eonstitute a warranty, there must be somc expres-
sion of the seller amounting to an unequivoeal affirmation,
relied on by the buyer, that the goods arec of a certain
quality. Mere expressions of opinion will not amount to a
warranty. An affirmation in regard %o 'n existing fact,
distihet and positively made,in trade negotiations should
be regarded as a contraet, and enforced as a warmant?,

A representation made by a vendor,upon 2 3ale of
flour in barrels,that it is in quality superfine,and worth
a shilling 2 barrel more than common,coupled with the as-
surance to purchasers agent, that he may rely upon such

representation, is 2 warranty of the quality of the flour.



Though in 1 aetion founded on a warranty of the
soundness of a chattel by the vendorit is nccessary to
prove the warranty, vet it is not nec¢essary for the plain-
tiff to show that the defendant madethe warranty in expréss—
words; but BAhy reprecsmntation of the state of the “hing
sold,by the defendant, or a direct and express affirmation
by him, of its quality and c¢ondition, showing his intention
to warrant, will be sufficient,

In olden times if the parties wished to be more sure
of the w-.th of the artiele they would demand the extra
assurance of what we e¢all a warranty.

When one should require a warranty,- Each one in
ordinary cases,judges for himself,and relies confidently
upon the sufficieney of his own knowledge,skill anc diligenec.
The common law affords every one a reasonable protection
against fraud in dealing;but it does not go to the romantiec
length of giving indemnity against the eonsequences
of indolence and folly, or a careless indifference to the
ordinary and acc¢essible means of information. It reconciles

the c¢laims of convenience with the duties of good faith



to eQery extent compatible with the interests of commerece.
This it does by requiring the purchaser to apply his atten-
tion to those partieulars whieh may be supposed to be within
his reach of observation anc judagment; and the vendor to
communicate those particulars and defeets whieh c¢annot be
supposed to be immediately within the reach of sueh atten-
tion.If the.. purchaser be wanting in attention tbh these
points,where attentioh would have been suffieient to pro-
tect him from surprise or imposition, the maxim veaveat
emptor" ( Let the purchaser beware) ought to apply,; and it
has been decided that if the buyer have an opportunity
of ®examining the article,the seller is not,answerable
for any secret defect,unless there be fraud,or an express
warranty, or such a diree¢t statement as is tantamount to it,
The law requires the purchaser to attend,when he makes
his contraet,to the quality of the artiele he buys,vhich
are supposed to be within the reach of his obscrvation and
judgment, If the seller is ignorant of any unsoundness or
defect which the artiele sdld may have, and a3 mere repre-
sentation of soundness will not render him liable;and if it
is intended to make him liable under s.uceh circumstances,

he must require a warrantythat the thing is sound or frec



from defeet. This general warranty is therefore, frequently
required on sales. And it extonds to all uefeets, except
suech as are perfecetly plain or known t*to the pbuyer;but
against the defeets of sueh apparent failings as are per-
fecetly obvious to the senges, and do not requi~e any kind
of skill of pains *to discover, this general warranty is no
proteection; though if the seller should say or do any thing
whatever with an intention *“o divert the cye;or obscure
the observation of the buyer, cven to an open defect,
he would be guilty of an act of fraud. A warranty is not
a protection against a secret defecet if the buyer be in-
formed therof,even though the warranty b: in writing and
contain no exception, against the effecet of a visible or
known defect,the buyer should exaet a spceial warranty,
or he is wothout a remedy, =2ven though he gives *the priCe
of a sound commodity. Afgeneral warranty is always in the
present tense, that the arricle is sound or free from vice
no* that the artiele will be hereafter. Cowens Treatise,§42.
What ec¢onstitutes a warranty,- A warranty of goods must
be made upon the sale and not after, for then it is without
consideration, so when won a treaty for a sale and warranty

made all is broken off, suech a warmanty will not extend to



1 subsequen*t sale though i t would be otherwise if I warrant
a horse pbefore sale,and another buyer buys him irmediately
for thagale is won the strength of the warranty. But if
when the parties are in treaty respeeting the sale,the owner
offers to warran tthe article;the warrant will be binding
although the sale does not take place until some days
afterwards. 11 Wen. 586,

No par+tieular phraseology is necessary to constitute a
warranty, any distinet asseptianof the quality of the goods
made by the seller as an indueement to the purchase and
relied on by the buyer, may be ground ror finding a warranty.
24 Barb, 549. In the relation to the construction of sale
warranty is an express promise that the artiele shall answer
an express purpose, or promise that the article shall =mswer
a partiecular standard of quality, and that promise is a
condition ntil the sale is executed.

A condition is a representation whieh if it cannot be
shown *o have had¢ so materiala part in determining the
eonsent as to have formedif not the basis of the contract,
at any rate an 9ntegral part of its terms, then it receives
th3 name of a warranty. Anson. Its gruth does not affecct
the formation of the contract but gives to the inju-ed party

a right of ac*tion exeontraectu, for loss sustained by the



untruth of the statement. Benn., v. Burness 47T & W.
Some writers for the convenience of e illustration
divide the implied warranty, into the different kinus ace-
cording to the different kinds of actions that c¢an be brough
on them, or fvoﬁ%zluro of the representation. As first,

l. A warranty of identity or genuineness,

11, Of the sale of, goods by deseription that the article
is merchantable.

111. The implied warranty on the sale by sample that the
goods c¢orrespond *o the same.

1¥. The implied warranty that the goods shall be it to the
buyers purpose.

ve Implied warranty of title,
Vl. The implied warranty from custom.

The first of these warrantiss, that is a warranty

as to the general character of the artiele sold,does not
convey any other faet than that the artiele is of the kind
whieh is contraeted for or sold,and this Joes not

apply to any defeet that c¢an be seen by the purchaser

as if he should say that the artiecle was pure sand in the
wagon and he could have seen that there was more than one

half of the load that was dirt or gravel by thie mere



inspection of t*hc load. llot withstanuing %ic sale may be

made with 7 written warranty; yet if thece has be-n any

wilful misrepresentation or concealment or fraud by the vendoY
either as to the kind,quality or other partictilar of the
artiele sold, he may bring his actiqn for damages for :she
fraud & Barn& Cress. G633,

If a person at the time of selling a horse says,

* I never warrant, but he is sound 23 far 235 I know)" This
is a qualified warranty, and the rurchaser mavy maintain

his aetion upon it,if he ¢an show that the horse was unsounc
to *he knowledge of *+he seller., 5 Man.& Ryl.124.

It has heen held by our surpreme court, that the mere
déseription of the artiele in a bill or parele,as to the
artiele c¢alling it brazilletto wood,when i* was peachum
wood, and worth little or nothing,was no* a warranty that it
was of the kind deseribed. It appears in that case that
the defendant was the agent for a house in new Providence,
from whieh he received the wood in question. It was invoiced
as brazilletto; he advertised it =25 such, deseribed it as
sueh in the bill of parcels,and the plaintiffs agent
selected it from other woods, supposing i*® *o be the bra-
zilletto, and both parties supposed that the wood was in fact

the same as described. And so, under sueh similar circum-



stances, wvhere the defendant sold to the plaintiffs paint
for good Spanish b rown and white lead, whieh proved to be
pad, and of no value, it was held that no action lay. So
where the contract was to deliver c¢loth called blue Guineas ,
but the delivery was of 2 cifferent kind «f cloth, of an
inferior quality; it was held that no action would lie for
the damages,arising to the vendee. And so, where the articele
sold was deseribed by the seller =as barilla, »nut whieh
turned out to be kelp, an artiele greatly rosembling

barilla, but of 1ittle or no value, it was held that no
action would lie,l Cow. 354,

What constitutes a warranty that the goods are merchant
able ,- Nothing is more common than for merchants and others
in selling goods,to recomend them highly to the purchaser ,
as of a superior quality, and as having cost so much, and
as being worth so much more than the price at which they
offer them for sale; and yet, if the fact shoulu turn out
to be otherwise,an action would not lie,unless fraud or
warranty could be made out;for the goods are exposed to
the examination of the buyer, ana h» shoula judge for him-
self, and if hec places implieit confidence in the opinion
of the seller, he does so at his peril; the " maxim Caveat

a 1 A US . K :
erptor’applises with peculiar Forece to “hese eases and if



he wisnes to be safe he must exaet = warrantyve.e 1 Cow. 137,
In Gallagher v. Waring, O Wend. 0. It was held that
on a sale of co*ton in bales,without a sample or exam-
ination, and when the inspection of the article waé equall v
accessivle,and its quality equally known +o both rarties,‘
there was an implied warranty that the artiele was
merchantable., So in the case of Heérmon v. Wager, on a sale
by a commission merchant,it was held, that as the defendant
had an opportunity ( The artieles being in bales,anu its
intrinsic merits equally known to both parties) to cxamine
the pulk of the article solu,he was entitled to expect a
merchantanble artiele; and that having bought it with the
knowledge of the seller, thec artiele for a particular pur-
pose,he was entitled *to an artiecle which would answem to
that purpose. These last cases go quite as far as any of
the knplish eases and trench deeply upon the common 1law,
maxim,of ®Caveat emptor; anc I c¢annot but think tnat the olu
rule,and the o0ld decisions down to the time of Seixas v,
Wood were t*the safestan. wisest guides; and that the new
coctrine carried to this ewtent,will lead to much difficulty

and vexationt jJjote Kent 835,



In Howarda Vf Hocy, 23 Wend. 350. The suprcme court of
N:V. stronpgly onforced *t..e uistinetion betwesn exceuted anc
executory contracts. It has deelared,that in a contrae+
of sale of an article o!f merchandise at a future WY,
where there is no selecetion or suggestion or setting apart

at the time of the specific articles y S0 as to pass the

property BN PRESENTI; merchantable quality, being the averar

price, is intendeu. In the case of an executed sale an
express warranty of quality is necessary to bind *the vendor
in the absence of fraud. But if the sale is executory,

or »o ueliver an article not defined 2t the *ime,or a futurc
day, there is an implied warranty that the artiele shall

be at least of medium good quality or, merchantable,

And it may be returned after the buyer has had a reasonable
time to imspect the artiecle,

N¥hat 13 necessaryto constitute a warranty where a sale 1is
mace by sample,In order to raise an implied warranty that the
bulk of the article is of a quality equal to the same or

the sample, it is necessary to show by the cireumstances

of the case,that the sale was intended by tiie parties to be

by sample.It is not enough that a sample dirawn from the



Cy L e
bulk is shown E for the purchaser in that casc purehases at his
peril. In a sale by sample of cotton, the law implies a warranty
that tl® bulk ef the article corresponds with the sample ex-
hibited; where,thorefore, cotton was sold in bales and the sample
exhibitedwas of good quality, and on opening the bales it was
found that they were packed in the interior with masses of
damaged cotton, it was held that the purchaser was eatitled to
recover the damage sustained by him,

The mere exhinition of samples at the time of sale,is not
of itself evidence of azn agreement to sell by sample; it is for the
jury to say from all circumstamces of the case whether the sale
vas intended by the parties aa a sale by sample. Ther is unques-
tionably a very material difference betweent the rules of the
¢ivil law on the subjeet of implied warrantics of sale,and the
rules of the common law on the same subject;the latter is the
iaw of this state. By the Civil law,if there was eﬁgr either
as to thesubstance of the thingwhich was intended to be s30ld or,
purchased,or as to any of its essential qualities,without which
it wouldﬁge the artic¢le for which it was soldthere would be no
valid sale; But by the common law the sale would be binding in such

a case,unlessthe drticle soldwas in sueh a situation that it could



not be s-en and examined., By the parties . A sale by sample
however does not come within thie prineiples of the common law,
that the rurchaser must look out for himsélf,as every agreement
to sell by sample doegfrom its very nature contain an impliedif
not an express warranty,that the bulk of the article sold cor-
responds with sueh sample,

Warranties made upon the sale of c¢hattels, are, with the
followang exceptions, express and not implied contracts, and
must be made at the timeof the sale, or prospectively in view
of it. If upon a treaty about buying certain goods the seller
warrants them,the buyer takes time for a few days,and then gives
the seller his price,though the warrant was made before the sale
vet this will be well, because the warrant was the ground of the
treaty.l11 Weli, 586.

The vendor without any spec¢ial contract, warrants his title
to the goods sold, if they are in his possession ; otherwise
not., In the sale from defendant to plaintiff there was no
pPoof of any express warranty of title; nor was any such proof
necessary. The fair and reasonable construction of the cvidence
is that the defendant had possession of the property and at the

time of the sale and transferred it to the plaintiff on his



paying the purchase money. Possession of personal property
implies titdbe, and in every case of the sale of personal property
in possession, there is an implied warranty of title in the vendor
40 N.Y. 285. Burt v. Dewy., But in all cases where the person
does not profess to sell the goods as his own there is no warranty
of title,for the person who buys the artiele,or from the person
who owns the property. There is a warranty implied in he trgns-
fef of every negotiable instrument that is not forged. Herriek
ve Whitney « 15 John. 240.
Custom is law established by long usage,An universal

custom beeomes common law., If usage be confined to a partieular
place it is a custom. What is a customary warranty of title ,-

It requires strong evidence of a settled or uniform usage,
or a particular mode of dealing betweent*the pgrties to establish
it. Mo eustom in this State,can be allowed to control the gen-
eral rules of the common law;unless, inde:d, 2 custom of such
antiquity, th-t we cannot trace its origin; for then it is coeval
with the common law itself;and in such a case 1t form s an
exception to the general rule;because there is ground to presume

that it is of equal authority, and that the same power, which



estaplisheq the rule , also made “he exception. 18 John. L70.

A custom must be reasonable and not eontrary to the

general prineiples of the law, A usage of a partieular

trade may be proved with a view of raising the presumption

that the parties contracted with the knowledge of 1it, so

that it entered &nto and became part of the contract.

In sueh a case it must be shown that the par‘ies against

whom the usage is set up had notiee of it at the time of the

contract,or must be shown to have so long continued,univer-—

sal and notorious that the person may pBe presumed to have

had notice of it 63 Barb. 500.

The rule of law requiring the protest of a foreign bill
of exehange is wholly founded on the custom of merchants: anda
in an ac¢tion against a notary for neglect to make presentment
and demand,evidence that it is the common and universal
usage at the place where the bill is paid or payable for
notaries c¢lerks to make such presentments and demanc ,
and that the bill in question was presented and demadd of
payment by %tte c¢lerk of the defendant,is proper and admissable.

A knowledge on the part of the plaintiff of this usage id
not neeessary to its validitv. 49 N.Y, 269, Commerceial BRank

of Kentueky v. Varnum,



The warranty of the place dependcs on the general custom
as known and understood by the parties at the timeof making
the contraect and if the person is in the habit by eustom of
receiving sueh goous from the person or firm and it is a

known custom that such goods are expected from him he will be
bound to warrant the ar-iele to be suceh as is expected by
the parties who are in the habit of ordering sueh goods.
Where an artiele has been sold with a warmranty whether
express or implied,and whether by sample orwotherwise upon its
breach an acetion for damages may be hrought without offering
to return the artiecle or give notice of the defeet.And *he
purchaser may recover his damages although he sells the artiel
18 Wend., 425. supra.
In ecase of an executory contract,the parties at the time
of receiving the goods may refuse to take them or within a
reasonable time thereafter if there has been no acquiescence
in, or exeeptance of the goods by any act of the. parties
they may refuse to take the goods and tender them back and
demand the payment of the purchase money for the goods. But
if the contract is one called an executed contract then there
is a different rule and the parties to the contraect are

limited to the amount of damages that they have sustained



by the loss of the artiele or the difference between the
priee of the artiele and the pricece of the artiele as it is
at the time with ifs defeets, as could be sold upon the market.

An action for damages for alledged breach of warranty

upon a con-ract to sell and deliver to the plaintiffs,
at a future day eight barrels of rock eandy syrup. 'he con-
tract of sale with warranty was proved,or sufficeciently for U:c
jury and the breach; but it also appeared in the proofs
that the plaintiffs, after receiving the syrup, and dis-
covering its failure to comply with the warranty, proceeded
to use it in *he business of wine manufacture, and neither
returned or offered “o return it.Upon this ground the plain-
tiffs , on defendants motion , were nonsuited at the circuit.
It appeared that the plaintiffs required and desired to
purchase for their business, in a western county, an artiecle
of roek eandy syrup " That would not crystalize, or the sugar
fall down", in its use. The question is did the plaintifrs
claim for damages survive their acceptance =nd use of the
syrup, or were they bound to return or offer to return the

defective syrup as soon as its defects were discovered.



It is well settled that, upon a sale angd delivery

IN PRESENTI, of goods with expres warranty, if the goods upon

trial or full examination turn out to be defective,and there
is 2 breach of warranty, the vendee may retain and use the
property, and may have his remedy upon the warranty without
returning or offering to return. IN faet,it seams to be
settled in thei§ state,though, perhaps not necessarily de-
termined in any case that he has no right tovreturn the goods
in sueh a case,unless therec was fraud in the sale.

In a present sale with warranty it is expeeted,of course
that the vendor inecurs the peril of defec¢ts in the property
warranted,after its delivery to the purchaser and he warrants
against that. He does precisely the same in awarranty in
an executory contract. !Jewman v. Frost. 52NM.Y. 416,

What is the measure of damages on a breach of warranty,-
The damages for which a party may pecover for a breach of con-
tract are such as ordinarily follow from the nonpreformance,
They must be proximate and eertain or capable of certainty,
and not remote , speculative or contingent.

It is persumed that the parties comtemplated the usual and
natural consecquences of a breach when the contract is made,

and if the contract is made with refference to special



cireumstances, fixing or affecting ti.e amount of damages,
sueh special cireumstancees are regarded within the contem—
plation of the parties,and damages may be assessed accordingly.
For a breach of an executory con:ract to sell and deliver
personal property the measurs of damages are ordinarily

the difference betwepn the contract price and the market
value of the artiele at the time and place of delivery;

but if the ceontract is made to. snable the plaintiff to pre-
form a sub contract,the terms of whieh defendant knows,

he may be held liable for the difference betwén’the sub con-
tract price and the prineiple c¢ontract price, and this is
upon the ground that the parties have impliedly fixed the
measure of damages themselves, or, rather, made the contract
upon the basis of a fixed rule by whiech they may be assessed.

Booth V.. S.D. Rolling Mill Co. 60 N.Y. 487, Finis.
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