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INJUNCTIONS .

A writ of injunction meay be defined as a Judicial pro-
cess, operating in personam, and requiring the person to
wror it is eddressed to co or refrain from doing a partie-
ulzr thing. In its capacity it may be either restorative or
preventive, and may be used in the enforcement of rights
and prevention of wrongs. In general, however, it is used
to prevent future injury rather then to afford redress for
wrongs alread& committed, and is, therefore, to be regaré-
ed more as a preventive than as a remedial process.

Injunctirns zre pandaiory or prohibitory,(i) accoréing
as they corrend “efendant to do or refrain from doing a par-

ticular thing. Vrile pandatory injunctions are established

and maintained 2t the presentttime, they are rearely exer-

cised and seldom zllowed before a2 final hearing. (ii)
A mandatory injunction is one that compels the defendant
to restore things to their former condition, and virtually

directs him to perform an act. The juriscdiction of the

court to issue such a writ has been cuesticned., but is now

establishecd beyond a doubt.

(i) /f//_y’lan Jnywna%/dng $8, —

(ii) CJ/vv:yaan/une [‘/0)78

5/7 - )
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In the case of Robinson vs. Lord Byron, I Brown ©. T ooy
512, an order was given restraining Lord Byrom from so
using the waters of a certain stream as to make the flow
irregular and thereby injuring the mills of the parties af-
fected by the unequal flow of water. Thus a party who has
diverted water from its proper channel may be made by a man-
datory injunction to restore it.(i) So a mandatory injunc-
tion issues to remove a nuisance, (ii) and to prevent the con-
tinuance of trespass for which there is no adequate remedy.

In M« Ro R. COe Vv. Roard of Health, 23 Beav., 198, it was
held that a2 local board of health was not justified in di-
verting water used as & feeder foé 2 state canal, into a
sewer, and thus conveying away the sewage into the canal. An
injunction was granted compelling the defendants to turn the
water back into its former channel.

Mandatory injunctions are granted only with great caution.
In Americen courts the inclination is against granting an inte
terlocutory injunction, but in <ngland the better opinion is
that a mandatory injunction may be had on interlochtory ap-
plication. (iii)

(i) Corning v. Troy Iron Co., 40 N. Y., I9I.

(ii)JM+« R+ Re Co« v. Board of Health, 23 Beav.. 198.
(iii) ®obinson v. Lord Byron, I Brown C. C., 538.
Bispham's Principles of Rquity, Sec. 420-422.



A proribitory injunction, as its name implies, is one
which is granted for the purpose of restraining the defend-
ant from the continuance or commission of some act which is
injurious to the plaintiff. This is by far the most usual
form the injunction assumes, and is exercised in the per-
formance of equitable powers.

The relief afforded by the writ of injunction is prob-
ably the most effective, the most characteristic, andmost
extensive of equitable remedies, and in its prohibitive
form may prevent damages to property which are irmminent, ir-
rep@rable, and for which damages furhish an entirely inadequat-~
remedy or redress. With 2 sinpgle exception no corvion law pro-
cess exists by which damages to property may be prevented as
distinguished from redressed: and,therefore, the equitable
rermedy by injunction possesses a peculiar value as furnish-
ing a2 kind of relief that can be had in no cther forum.

The reason of its constant use and continued favor in
the hands of practiticoners is because of its promptness and
completeness, wnich is greater than that of any other remedy
either in equity or at law. But bhe operation of this reme-
dy must be kept within proper limits. an injunction will
not be granted which ties up a man's entire property. (e)

By another classification injunctions are interlochtory

and perpetual.
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An interlocutory injunction is one granted upon prelim-
inary application usually before the final hearing. It is
merely provisionai. A perpetnal injunction on the other hand
is only granted on final decree, and is an adjudicaticn upon
the merits of the controversy. It constitutes the decree or
parts of the decree in the cause. (a)

Bxparte injunctions are granted upon the application of the
plaintiff without the defendant's being heard,(b) or sore-
times when both plaintiff and defendant are heard. It is on-
ly granted where delay would cause irreparable injury to
property, or in similar cases to restrain the action of courts

in actions at law.

ica, and the special injunction only on rare occasions, and

then only when the proper security has been giyen.(c)
OCCASICNS ¥WOR THE EXERCISE OF INJUNCTIONS.

I. Cases where the writ issues for the purpose of protect-

ing equitable rights.

II. Where it issues for the purpose of preventing injury to

legal rights(d).

(a)Kershaw v. Johnson, 4John. Ch., 870.
(b) Joyce on Injunctions, p. I.

(c) High on Injunctions, Vol. I., sec. 6.
(d) Stockdale v. Tlllery, I Wright, 486.
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The first class may be sub-divided into injunctionéﬁfor
enjoining proceedinygs at law and (2) for any other gquitable
protection.

It is a well established fact that equity will interfere
to restrain proceedings at law, whenever through fraud, ris-
take, accident or want of discovery one of the parties in a
suit at law obtains, or is likely to obtain, any unfair ad-
vantage over the other so as to make the legal proceedings
an instrument of injustice(a). The ground of this interfer-
ence is that in order Ld do complete justice every part of
the dispute should be passed upon. In the common law courts
the rights of parties could, in many instances, receive only
a partial consideration. It was to remedy this wrong that
chancery interfered and assumed jurisdiction to stay lepel
proceedingss; and this jurisdiction may be introduced at any
stage of the legal cause. An injunction may be granted to
stay trial, sometimes after verdict to stay judsment, or ev-
en after execution to keep the money in the hands of the
sneriff if 1t i1s a case of fieri facias.

Since the reign of JamesII., in the noted dispute between
Lord Chancellor £1llsmere and Lord Cnief Justice Coke, an ac-
tion had been tried in the Kine's Bench in which the Plain-

(a) Sime v. Allen, 23 New Hampshire, 249.
Pisphan's Principles of Fquity, sec. 7.



tiff lost his verdict by reason of the absence of one of
his witnessee, who was artfully kept away by tre defendent.
The plaintiff came into court praying for a discovery from
thre defendant. The latter refused to answer and was conm-
mitted to prison for conterpt. Since this decision the gen-
eral right of chancery Lo interfere by injunction for tkre
purpose of preventing an inequitable use of legal process
has not been questioned in England and the same rule ex-
ists in the United States(a).

The injunction acts in persopam merely., it is directed to
the partiy nct the court or the officers thereof. It has been
said on high authority that:-"Any fact which clearly proves it
against conscience tc execute judgment and which would not
have been available in a court of law, or of which the de-
fendant right have availed himself but was prevented by
frand or accident, without negligence on his part, he will
then be justified in applying to a court of chancery for re-
lief, 2nd under no other circumstances”" (k). It has been re-
peatedly held by the courts that, in order that the other ap-
plicant shall be entitlecd to come to a court of chancery
for an order fcr a new trial in & court of law, he must
show that tre relief sought is the result of accident, fraud

et e e am e e e ae e e e e m M e e e e e e em e e e e W we e e e e e wm  am e e e e N e o e o -

(a) Zarl of Cxford's Case, I Chan. Rep., 1.
(b) Rrown v. Huré, 56 I111., 317.



or mistake(a).

In kngland a party to an action has the gption to either
set up an eguitable defense or pleaz in a court of law or go
into a court of chancery fer relief. He cannot, however do
both. The general doctrine is sustained, nevertheless,that
the jurisdiction of equity will not be ousted by any subse-
quent assumption of jurisdiction of a law court. This doc-
trine was established in King v. Raldwin, I7 John., 384.
Where a defendant in a court of law, being surety for his
co-defendeant, set up in his defense: "That the plaintiff,
though urged by the surety to prosecute and collect the
money fror the principal debtor., had refused to do so un-
til the principal becare ®nsolvent, which defense was over-
ruled” . Held,"That the surety may seev relief in a court of

cnancery on the same grounds as in a court of law, and where

a creditor does an act contrary tc the interest of the surety

and contrary te his duty toward him, the liability of the
surety is discharged and may be set up in the same way as
in law."”

It may be sa1d, generally, that an injunction will be
granted to restrain an action at law whenever an equitable
title is not recognized, or where exact and complete jus-

(a) Hubbard v. Jasinski, 46 111., 160.



tice cannot bhehad hy reason of there beins no equitable rem-
edy. Thus if a trusteer were to assert his legal Litle by e-
jectment a;ainst the beneficial owner equity wculc interfere
by injunction. wguity will also restrain suits at law where-
by or wherein the equitable lLitles pgrowing out of mortga-
ges, and the assignment of choses in action are liable to

be disturbed or disregarded(a).

I

A morta;or of land, having obtained a release of the rort-

gage, sold and conveyed tne premises, by deed with ccvenant
of warranty, to a third person. The mortapee afterwards
FELEdFhis bill against the grantee of his rortaccr, to fore-
close: beld.ﬁlhat the mertagor might maintain a 1»ill in eqg-
uity to enjrin the suit for fcreclosure, settle the ques-
tioen of payment, and have the =—ortgage cancelledf

nere a jucgment is obtained on an illegal contract, or
one contrary teo the gpolicy of the law, eguity will prevent
its evecutionyon the ground of fraud, accident, or ristake,
by an injunction: but where a party to an action nad a de-
fense, which by negligence ne failed tc set up in the court

of law, he cannot dc so in a court of equity(b).

Tne writ of injunction may also be used for the par-

) L.R. 2 Exchequer, 5I4.
) ¥allet v. Butcher, 41 I11., 382.



pose nf protectiny and enforcing the equities of notice, es-
toppel, conversion and election whenever these rights are

in danger of being injuriounsly affected by the proceedings
of the common law court. <o. too, where one of the parties
to a common law acticndesires to obtain & discovery from

his adversary, the jurisdiction of a court of crancery will
be exercised to prevent the other party from proceeéing with
tre action until the discovery is obtained.(a)

An act of equity froquently interferes by injunction to
prevent repeated suits, or causes the litigant to elect be-
tween two remedies. vquity will not allow 2 man to proceed
in both a court of law and equity at the same time, but will
cause him to choose either the one or the other(dh).

INJUNCTIONS AFTER A COURT HAs ASSUMED JURISDICTION

OF A CAUSH

After an action has once been opened in a court of eqg-
uity the parties cannot, except on permission of the court
before whom the action is brought., take the action into a-
nother tribunal or court of law.

There are two classes of bills of peace. The first class
is to prevent a numerous class from making a continuous re-

- em et e wm o am = e e vn e e TR Wm W YE e
- s o mm mm e m e ow wE Am vw WS o e B wa WA W m am mm e 4w e v m W WA e e e em

(a) Wyne v. Jackson. 2 Russel, 35I.
(b) Fennings v. Humphreys, 4 Beaven, I.
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currence of litipation, or to prevent the same individueal
from reiterating an unsuccessful claim.(a) A practical in-
stance of this character in modern times occurred in the
case of the sheffield Water Works v. Yeomans. The weter-
works, or reservoir, which was located above the village,
burst and caused an inundation by which the property cof ra-
ny people was destroyed or injured. Certificates of damapes
were 1ssued to I500 losers. It was held upon the applica-
tion of five that a decision for one should answer for zll,
thus reducing the amount of litigation.(b)

The bill of peace must be established at law and the
court of equity will, if necessary direct the cause to be
tried therein.

Bills of peace of the second class, those wherein the
plaintiff seeks to restrain the defendant from reiterating
an unsuccessful clairn, originated in the fact that an ac-
tion for ejectment mipght be brought indefinitely, one ac-
tion not being conclusive. In some of the United istates
two verdicts in support of the same title are deemed con-
clusive. The court of chancery, to avoid this unnleasant

situation at common law, issues an injunction against fur-

o = v e am i Wl e wE s v o W W v e o e e e wm = e = e e e . A e e e e e = e e e e =

(2) High on Injunctions, p.
(b) Sheffield Waterworks v. Yeomans, L. F. 2 Ch., 8.



IT.

ther litigation. This doclrine was established in the case of
Earl of Bath v. Sherwin (a) and is now unquestionable. Anoth-
er, and perhaps the last cace where equity interferes to
protect vexatious litigation, is where there are two or rmore
claimants for the same debt or liabjlity. called "Bills of
interpleader,” which must show color of title in two or more¢
claimants .(b) But a hill of énterpleader will not lie where
the plaintiff clairs an interest in the subject matter. Thus
if an action is broupght against an auctioneer for deposit, he
cannot maintain a bill of interpleader if he insists on re-
taining his own commission. (c¢) One of the claimants may as-
sert a legal title while the other eets up an equitable title
or both may set up an equitable title, and 11 is also essential
that the debt, duty or thing claimed by both parties should

be the same. After the complainant's richts to interpleader
are established, either by admissionin the answer or by coroofs
he is dismissed with the costs of the litigation, which are

to he paid from the disputed fund, and the confliecting claims

cre disposed of in the manner best adapted to the circnrmstan-

ces of the case.(d)

2) Barl of Rath v. therwin, 4 ¥rown's Ch. C., 373.

(b) Ridwell v. Hoffman, 2 Faige's Ch., 199.

(¢) Story's Eq. Jur., sec. 801-807. yitchell v. Hayne,® Sims63.
(@) Rispham's Frin. of FEgq., 49(-42¢2.



If the case be a proper one and the time be right the
court will decide it at once., but usually they leave it to a
reference, tc 2 ! aster in Chencery, or Lo an azction at law. %
reference, 2ll trings considered, is Dby far the simplest and
pest method of settlement. (a)

INJUNCTIONS IN AID OF PROCEEDINGS IN BANKRUI TCY .

Under Lhe £ct of Congress of 1867, an act to establish a
uniform system of bankruptey throughout the 'Inited States, in-
jujunctionsray be granted to stay proceedings at law both for
the benefit of the creditors of the debtor and for the debt-
or himself. Thus the Federal listrict Courts may interfere
by injunctions in cases of involuntary bankruptey, to restrain
the debtor, and any other person, during the pendency of tne
rule, %+ show-cause, from making any transfer or distribution
or disposition of the property, and the Circuit Courts have

rower to act as courts of equity in all cases and questions

arising under the act.(b)

Bquity will not only interfere in proceedings at common

law, but will also restrain parties to proseedings in eccle-

siastical courts, in courts of admiralty, in foreign courts

and in courts of bankruptey, to the extent of restraining a

WA e e e e e e e e e o e e e

(a) Ran v. Bangs, © Faipge's “han., 572.
(b) Bispham's Prin. of Hg., p. 424.



pargy from commencing proceedings in bankruptcy: (e) but not
to the extent of interfering with the jurisdiction of the
bankrupt estate, after such jurisdiction has attached. (b) Fro
ceedings in criminal courts will not be interfered with un-
less the action was also before zn equity court 2nd brought

by the same plaintiff.(c) And acourt of equity of one state

is slow to interfere with the tribunals of a sister state,

and federal courts with state courts, but a court of equity
may sometimes restrain proceedings in another court of eg-
uity.(a)

Tax cofficers are often restrained from collecting taxes.
This 1s either on the unconstitutionalty of the tax or some
other reason which would render the cormon law remedy in-
adequate and justify the inlerference nf 2 court of equity.(e:
There is a limit, however, and it is a settled law of this
country that an injunction bill to restrain the collection
of a tax simply on the grounds of illegality cannot be main-
tained, but must come in on some recognized ground of egui-
ty jurisdiction.(f)

(a) Rispnam's Prin. of Eg., sec.424 .

(b) Yorely v. Winite, L.R. 8 Chan. Div., 463.

(c) Kerr v. Corporation, L. R. 8 Chan. Div.,214.

(d) Prudential Assurance Co. v. Thomas, I.. R. & Chan. Div. 74.
(e) “tate R, R. Tax (ases, 4 Ctto, 575.



14 .

Equity will interfere to protect the rights of an equita-
ble title. Thus the creditor of a husband mzy be restrained
from levying on the separate equitable estate of a married
woman: and in Fennsylvania 1t has been held that the feme is
entitled to the same protection in regard to her separate es-
tate under the Married Woman's Act. (a)

A mortagee may comnmonly pursue 21l his reredies at once,
but it sometimes so happens that it would be inequitable to
allow him to do so. And he may be restrained by injunction, un-
der certain circumstances. from proceeding against the pren-
ises or personally against the moriggagor. Equity will also
interfere in disputes beiween partners. This court has jurie-
diction to restrain, by injunction, merbers of a firm from
doing acts inconsistent with the terms of the partnership a-
greement. or with the debts of the partner.(b) Under these
circumstances injunctions may be had without dissolution
for the purpose cf protecting the rights of respective part-
ners.(c) After dissolution, an agreement by a retiring part-
ner not to carry on the business, will be enforced by means

of an injunction restraining the retiring partner according

(a) Hunter's Appeal, 4 Wright, 194.
(b) Stocwdale v. Tllery, I Wright, 4886.
(¢) Lindley on Partnershnip, 1053.



to the terms of his covenant. Cther stipulations may be en-
forced by this writ, as, for instance, it is frequently us-
ed to restrain the disclosure of a confidential cormrunica-
tions, papers and secrets. Crdinarily however a person will
not he restrained from divulping a trade secret unlese he
came 1into possession of it by means of a confidential relsz-
tion, when, of course,it would be a breach of faith.(a)

IFost of the instances when equity interferes for the pro-
tection of legal rights are embraced within the following.
viz.:. waste, trespass , nuisance, copyright, literary prop-
erty, patent right, trade mark, alienation of property, nro-
tection of property pendiny litigatio® negative covenants,
and corporations.

Waste is, generally, an injury t~ tre inheritance of lands
committed by the tenant in possession.(for which injury the
legal remedy has become almost obsolete because of its inad-
egquacy, and especially where the estate is equitable. Zn in-
stance of the application for injunction arainst waste is,
usually, rade by a reversioner or remrainderran against tne
tenant for life or years. Injunctions for waste will also
be granted in the interest of an unborn cnild, or in favor

of a tenant in common .(b)

(a) Peabody v. Norfolk, 98 iiass., 45
(b) High on Injunctions, pp. 843-659.



Tt .

The writ ot waste has been abolished in Fngland, and the on-
ly comron law remedy that remains is a special action for
demages.(a) In many ot the states remedies for waste ere giv-
en by statute: in some of them Lhe place wasted being for-
teited and damages recovered, in others Lhe remedy being «im-
ply an action for damages.(b) Hence it is obvious that the
common law and statutory rermedies are insufficient for they
do not step the injury that is continually roine on, and. no
rmatter how severe the remedy night be as against the defend-
ant, it nevertheless affords inadeqguate relief to the plain-
tiff. Therefore equity interfered with an injunctionwhich, by
virtue of its simplicity, and the thoroughness of its action,
has superseded the 0ld cormen law remedy.(c!

Asn njunction will, sometimes be granted where there is 2
legel title and a legal remedy, 1f the remedy at law be in-
adequate as in repeated trespass. When 2 person in pesseassion
nf an estate seeks to restrain one who claims by adverse ti-
tle, an injunction will be granted., and especially if the
acts tend to destroy the estate. (d) Equity will also inter-
fere by injunctionwhnen the parties commitin;; Lhe waste. with

only a lirited estate, wantonly abuse their legal rights Lo

e o ot = e o m wm e e A e e e = e e o
. ot h e wm e  wm - as w. Am  ee e e = s e e -—

) ¥illiams on Real Property, 1. 24.

) Wasnburn on Real Property, p.22 (note)

) Kane v. Vanderbush, [ Jon. Ch., 4. .
(d) Wm. saks Co. v. Worster, 27 N. H. 453. Robinson . Lord
Ryron, [ ®rown C. C., 588.

O o ™

(
(
(



17 .

the injury of the remainderman. An injunction would lie 1in
eguity though the act be legal at law. 30 a mortgagee in posse-
ssionwill be restrained from waste if the security is suf-
ficient, if it is not he may make the most of the property.
1f, on the other hand the mortgagor is in possession, and
tre seenrity is insufficient, he may be restreined from com-
ritting waste by injunction.(a) In dealing with a corpnra-
tion equity will act with greater promptness and will apply
more stringent rules tnan in the case oféprivate individnal.
Equity will keep a corporation strictly within its statutory
privileces. % man has a right to say trat a corporation shall
not enter upon his land except on the terms prescribed by
statute .(b)

The authority of the court of equity is often called upon
to restrain a nuisance. Iropably the writ of injunction is
as frequently applied and as beneficially exercised in this
as in any other branch of equity jurisprudence.(c!

Nuisances are private and public. Tublic nuisances are
trose causing an injury to all coming within the sphere of
its operation.(d) Private nuisances are those which injure

tne property of an individual. The remedy for public nuisznce

(a) VYeIntyre v. Story, 8C I1l., I27.
(b) Bigelow on Fquity, p. 3CC.

(c) High en "njunctions, sec. 759.
¢(d' Tuss v. Butler, 7 0. ®. Greene,



18.

is by information to the attorney general who may preceed in
equity the same as a private individual in a privete nnil-
sance .(a) The remecdies at cormen law for a private nuisznce
wore an action in tne sase to recover damages. T1 is cbvious
that this remedy is insufficient and inadequate . If one man
is carrying on z trade near Lhe house of another man, wnicn
is injurious to the nealtn of that man, a recovery of deme-
ges is manifestly but a poor redress. Hence equity will re-
strain the noxious trade. and thus effectually prut a stop to
the injury. The jurisdiction of eguity may be traced back to
tne time of Elizabeth.

Equity has concurrent jurisdiction with the law courts in
all cases of orivate nuisance. The interference of crancery
in any particular case being justified on the grounds of re-
straining a multiplicity of suits or irreperable injury .(b)
The most common instances of the apolication of injunction
to the redress of private nuisences occur in the question of
the pollutbon of streams, the diversion of watercourses, thre
flooding of private property and the stoppare of private
rights of way. 1The right to an injunction often depends upon
the preliminary question: has the legal right be-n establish-
ed or adnitted?(c) is a general rule if the complainant's

(a) Carlisle v. Cooper, ¥ C. F. “reene, 578.
(b) Rhea v. Forsyth, I Virignt, 507.

(C" Denton v. Iedﬁell, 8 0. ®., Grggne. B4 .
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legal right be admitted or established then the rigrt to an
injunction is plain. The nuisance must actnall; exist or be
irmminent. Tne injury must not be contingent rerely. lere ap-
srehension upon the part of the complainant will not be suf-
ficient .(a) Though where 1t 1s shown that though it is scarce-

ly 2 nuisance now but increasing all the time, equity will in-

terfere.(b) The enjoyment of pure and wholesome zir is =z

right to which occupiers of land are entitled as a2 cormmon

right, and any act which corrupts the air so as to produce

a real and sensible damage constitutes a nuisance. Noisy man-
Ufactories may be a nuisance and mere noise may be a suffi-

cient grouwnd for an injunction. The manufacture of gunpow-

der or any other dangerous proceedins may be considered a

nuisance. It was formerly held that if a man erected his

house near or 1n irmmediate proximity to a factory where an

offensive Lrade was carried on he was not entitled to an in-
junction for its removal. The doctrine of "Coming to a nui-

sance"”"is now exploded, and no injunction will be refused on

that ground.(c)

b In injnunections for infringements upon patent rights, copy
riphts and literary property the jurisdiction depends upon

the fact tnat the remedy at common law is entirely inade-

(2) Story's Equity Jurisprudence, p. 929d.
(b) Bisnop v. Banks, 33 Conn., II8.

(c) Mleavland v. City Gas Co. 5 Q. E. Greene, 20I.
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quate . Thus an infringement cannot be justly ascertained at
common law for two reasons: in the first place it is difficult
te find the exact damage. and in the second place every act
would call for z new litigation.(a) The equity remedy has
three resulls not teached by corwon law: (I) Inspection, (¢)
Injunction, (3) Account. Where a plaintiff is unavle Lo find
tne amount of the infringement the court will appoint men

Lo ascertain by inspection the entire situation., 2fter which
an injunction is issued restraining further infringement, and
an accounting ordered for the purpose of ascertaining the a-
mount made by the defendant by his infringement.(b) %ut there
must be no negligence upon the part of the complainant if *e
wish to obtain redress. His action must be brought in a Tini-
ted States court, not in a State court which has no juris-
diction.(c) Copyright in this country depends nupon the acts
of Ceongress and the remedies for infringement are exclusive-
ly within the United States courts.(d) The title of the com-
plainant may be estanlished in a suit for an injunction, now-

ever,lhe question is entirely within the discretion of the
court and it may require as a pre-requisite a trial at com-
~on law before taking cognizance nf tne questicn, if the

(2) High on Injunctions, sec. 980,
(b) Parkhurst v. Kinsman, 2 Halstead's Ch., 600.
(c) High on Injunctions, sec. 641.
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court should think proper.

Firacy of a copyright is the unauthorized substantial ap-
propriation of the labors of an original author. It is al-
most impossible to lay down any general rule as Lo what con-
stitutes an infringement of a copyripght.(a) It is no objec-
tion to an injunction that it will stop the sale of the
wor¥ Dby which the copyright was infringed: if a man chooses
to make an unlawful use of appropriations from anothers bocvs
to sucn an extent that his own cannot he separated therefrom
it 1s his loss. To constitute a piracy there must be 2 mul-
tiplication of the copies of the oririnal work, any othrer
use =uch as public readings or recitations will not be a pir-
acy, but ény multiplication of crpies, eveﬁ thourh such cop-
ies cannot be intended for sale., will constitute an infring-
ment. The court of equity will not interfere to protect any
infringement of any irmorzl, obscene. cor irreligious publi-
cation. This rule calls for the highest degree of discre-
tion for what tc one man is immoral or bad may not be open
to criticisrm by another. So alsc is the question of publi-
cation hard to decide. The representation of a pley at a

theater has been held not to be 2 publication, nor public

- e e e et - e e e e oam e e o e o e e — - e e e e e = e o e e e e m e o ——

(2a) 2 smerican Law Review, 2IC.
iligh on Injunctions, sec. 642.
Story's Bguity Juriscrudence. =see. 938.



readings which would deprive an author of his cemmon law
right, after publication the right no longer evists.(a) Fquity
will restrain the publication of letters: fcr while the re-
ceiver of letters has a right to their posession, ne has

no rignt dco publish them.(b) Under certain circumstances he
may bublish them, to vindicate his character, or in the in-
terest of justice. The writer may publish the letters at his
pleacure.(c) Tt may also be said that on general principles
of equity the publication of any manuscript will be restrain-
ed when such publication is a breacn of confidence or oth-

er violation of duty.

The right of ﬁroperty in trademarks was recognized at an
ezrly date in crrron law but a long pericd elapsed bhefore
such right was'recognized in equity by the use of the injunec-
tion.(d)

“rom the various cases upon copyripght infringement we may
draw two conclusions: first, that the trade mark for which
protection is asked rust not itself deceive the public, znd
secondly, trat the instrument or imitaticn to be an infringe-
—=ent must be caleulated to deceive a person of ordinary in-
telligence or caution. The test may be whether the public.
using drdinary caution are deceived: yet the ground upon

097'1nS Ve Bur}_’_h. Il . [ . 2 Ch LI 44’7 ®

1sphams Principles of Eouit s )
- [ C- -
Congress Qo. v High Co?. 4g N.eY. 4231454.

— T
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which the jurisdicticn of the court exists or rests in such
cases is not the fraud upon the public but the invesinrn of
the property.(z) iny name,symbol or emblem may, in generel,
he a trademark, but a name which is merely a description
of an article or which merely denotes the general character
of tre business, cannot be used as a trademary. (b) Fut a
name may be a traderark, and it may beeome one to such an ex-
tent as to preveni another 1men with the same name from us-
ing it in disposing of articles of the same nature as.those
he. tre original man, soid.(c) In order to rbtain relief
for the protection of a trademark it is necessary that due
diligence Dbe shown. Nor will equity protect by injunctien any
infringement of a fraud on the public. Infringement is treat-
ed =—tPFeted in the same manner in case of copyrights and
trademarks a8 wren it is of a patentright.

fnother class of ceses where 1njunctions are issued is
where irreparable damages may be done by the alienatien of
property prior to or pending litigzation, or even where no
litigation may be in contemplatmon, still another class of
cases in which equity interferes, is where property which

is tne subject of litigation, is in danger of injury., and

(a) Clarve v. Freeman. I1Beavan, I112.
(b)
(c)
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the interpositicn of a court of equity is necessary for its
protectinn. The object in granting such injunctions is to
hold the property in statu quopending litigatien. The com-
rlainant nust, however, make out & prime facie céase.

The remedy by injunction to restrain the hreacn of nega-
tive covenants may be said to furnish the complemenito ~pe-
cific performance. In such cases the injunctions are only
granted when the contrazct and threatenéd breach are clearly
shown and where the recovery of damages at law would furnish
inadequate redress. The leading authority upon this subject
is Lumley v. Wagner: there the defendant had entered into a
contract with the plaintiff to sing at his theaéer and not
to sing at any other theater. An injunctién was granted res-
training her fror singing at any othrer theater.

The last case which we shall note where an injunction 15
granted embraces those in which the writ is issued in cases
where a corporation is a party. It is generally held, by the
authorities, that the theory upon which a court of equity acts
in such cases is that the court will interfere to prevent a
breach of trust. It is subnitted with deference however that

this ®wiew is too limited and that eguity will sometimes in-
terfere where a corporation is acting ultra vires, when the

acts were liable to result disastrously to the interests of

stockholders without ¥nowing there had been z2n actual breach



of trust. Rut be that as it mnay, the jurisdiction of eguity
rver corporations has heen extensively exercised.

In leeving the subject of injunctions it should be remem-
bered that the examples given of the equitable remedy to the
cases discussed are only illustrations of the jurisdiction
after all and not an exhaustive review of all cases where an
injuncfion nay be had.

The field of this jurisdiction is an exceedingly wide one
and scarcely any injury to the rights‘of property can be inm-
agined where the writ would not issue if the remedy at law
was inadequate and the only efficient redress would be restr-
2int of the commission or centinuance of the wrongfnul act.

See lectures of Prof. Hutchins on injunctions and the

cases cited therein.



CITATIONS

American lLaw Review....cceeeeecuas s e oo e s s esase s o1

Bispham's Principles of Equity....2-5-11-12-13-21-22

Brown v. Hurd ......c.cceieiinneenna. e esiasensseans 8
Bidwell v. Hoffman............... Geesecasetiseocee 11
Bank v. Bangs........ Ceeeeeenas e iee et ceaas 12
Bigelow on Equity...... 4 eeeessceceasasses seesane 17
BisSnop V. BaNKS e e v ereinenrnnnncans ceveos B
Corning v. Troy Iron Coee....... chteescans ceeeaan .2
Carlisle v. Cooper........... teesecesnessanann ....18
Cleavliand v. City G888 CO e tuvtvevseraccescnonnnns 19
Congress Co. v. High CO..everrieininiiieieneanns 22
Clarke v. Freeman...... ceessacsaeas ceeeeas ceeesese23
Denton v. Leddell.. ............ cetseceessesanas eell8B
Ervin's Appeal .....cciuiieeniienennrenann ceecananene 3
Earl nf OXfOrd'S (8SE@ ecoecrseetanciossnacancnscooacs 8
Barl of Bath v. Sherwin.......ccucieecerecececanns II
Fennings v. Humphrey........cc0-.... e eac e eess 9
High on Injunctions........ eeereans 4-10-15-17-20-21
Hubbard v. Jasinski............... ceceassenereones .7
Hunter's Appeal .o oot in et intinennoaonnns coeeas 14

Hopkins v. Burgh....... . .iie tiiiiianinneaneons 22



Joyce on Injunctions.... «..ecveettiiiiiiiiaataa, 4
Kershaw v. Johnson ... ..c.cceesccenoiacs ceevene cetecenas 4
Kerr v. Corporation............c.oouen. et I3
vane v. VanderbuUSN e v e v s e vt st e vneonnsonconnes e aaeee I8
Lo Re 2 EXe. ©eevncnesoaeeeacanonnsosnooncanecscensanas 8
Lindley on Fartnership......ccciiiiinnnnceroeecsansns 14
. R. R. Co.v. Board of Health......... ... ... 2
Mallet v. Butcher............ G et e ees e e ittt 8
Morély Ve WHIite coreerenereeeneceennseoeneeeaeen ceeeaa 13
MeIntyre v. Story..... .. REEREEEEEEREERR R 17
Prudential Ins.Co.v. THOM&AS . -« cevionconcncnnnn ...13
Peabody v. Norfolk...... s e et e e s e e e s 15
Farkhurst v. VinsSman..eeeeeeosnee eaan. Creesesaaeas 20
Robinson v. LOrd ByrON..cee- coeeeeacecoanaansons .2-18
RUSS Vo BULLOT o v eeie tocseoeeioncissnsoosasossnosnons 17
Rhe@ v. FOrSyth e .cee et ennnn e 18
Stockdale v. U"llery......o... Ceeccacecaceresreesereas 4
Sime Vv. Allen....ceeee-nnn e ceee v ceee oo
Sheffield Waterworks v. YemaN c..oveceacecnans rreosal0
Story's Equity JUrisprudence «..cveeeeeeescaccas I11-19-21
State R. R, Tax Caseseccevencco... sescesess e e ac e 13
Wyne V. JBCRSCN eevewnn.n T 9
Williams on Real Property.........c.ceevennvcncnnnns 16
Wwashburn on Real Property..............co0... e 18

r. Saks Co. v. Worster.......c.cccvevcnnnennn seesselB

217






	Cornell Law Library
	Scholarship@Cornell Law: A Digital Repository
	1893

	Leading Cases Where Injunctions May Be Granted
	J. N. Mosher
	Recommended Citation



