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The hise eani Progress of the Court of Ejuity.

Introluction.

To a student of the comparative jurisprudence of
the diffarent nations whoscivilizations have left a
markei imprint upon the world's history, there is one fact

that stands out most promfnently and which must nz=eds

.;{/-t

attract the attention of every thinkar---- thai;one time

N - g - B g‘?
or another in the le,al development of evz2ry nation there

e .
has occurredhmore or less sweeping change 1n its laws,

i ~y .
either as to substance or proceiure:; that the system whib L

formerly existed has provzl inadequate to meet the

o8 T

8 _ :
changing need of society and that a modification of that

F.

.:')‘ = . - -
system has bzen accordingly instituted, and although its

AT
grovth has been for a long time hampered by a slavish



devotion to precadsnt,yet in time the new syst2m has
rzached a position which has placed it upon a par with
that which had gone befors. We sese an illustration of

. _ \ Yo St _
this fact in the \0}¢2? 20 AovroSof ancient Grezce and 1n
the edicta prastoria of impz2rial home but nowhere does
. . Al o o : . .
1t receivs & moer striking exemplification than in thne

A~

laws of our own England---in the risz, growth and progress
of that system of jurisprudence known as Equity.

In this paper, the exposition of the subgect must be
confined to linits which custom dictates in productions
of the kind; letall must pive place to g=nerallization, ard
amplification to brevity in order to:at oncz2.kz22p withilin
the scope of the subyect and to haveia finished and com-
pl2terwhola. With this aim in view the treatment of the

subsect 1s now taken up.



kquity in th2z koman Law; -

The ori,in of Ejquity durisprudence,hlstf&ically
sp2aking, in tre English Law is shroudeil in obscurity. It
1s impossible 1o fix tre precise Jdate at which that
systzr had its birtn,but this much we know that th=z
Equity adninisterz2d by the early kErgligh Chanczllors was
vary like and was probably borrowzd from the aequitas ot
the Roman praetors. The first authantilec account that w2
hava of the application of =23uilty principles was by thz
ecelesiastical courts during the Anglo-Saxon rulz 1in
England, probabl,; about tha reign of kiny Edgar. Trne
ecclgastics werz very devotei to the homan Lawv,ani to
that source 1t 1s nz2cessary to turn in orizr to a complat«
understanding of thz early system as it prevailed in

England.



The Koman la.~ of actions ilurin;, its formatlive period
was extremely arbitrary anl technical. The suitor was
forczd to axercise absolute accruacy in complying with
the establisheld pkras=s in whieh hls cause of action
was set forth and any mistake2,even the most trifling, was
fatal to his suit. GSradually these actions,which were
very like the old English common law actions,fell into
disuse and were raplaced by the formmlary system of
procedur:., The magistrat2s who playad the most impor-
tant part in the development of the homan law were the
pra2tors. The legislative work which they performed was
done chiefly by means of the edicts wrich they 1ssued
upon ent2ring their offie2,and which contained the
policy which they were t? pursue during their term These

edicts in time formed a largz part of the law.



The jurisdiction of the preators,which was exercised
by means of formulas, was callsd their ‘ordinary® ,uris-
dietion. In the lattar part of the respublic there arose
another jurisdiction eallsl the ‘extraordinary’. Is was
in the exsrcise of this latter jurisdietion that the
praetor cast themselves aloof from technicalities and
aplied remedies which werz not provided for ir any
axisting to;m of action, and ejulitable notions ani 1idzas
eould thus b= ;pplied and so ineorporated into the law.
It is in the exercis2 by the praztors of this freedom in
grenting relief that the prototype of the English Chan-
c2ry proecedure can be seen. The ordinary jusisdiction of
the praztors was abolished by the Emporer Diocletian

A D. 294, and “trom that time on the extiraordinary juris-

dietlion was the only kind in vogus.



The Ius civile ,the law of earlg KRome,was charactar-
ized by strict formality. It weas exteemely inflexible and
meny times failai to give relief where rignt ani jgustice
demanded 1it. If,for instanca,a sst of facts and etircuuw-
stances differed in the lzast from those to which the
existing ramediezs were appliciable,no relizf could be
obtainz2i. In order to remedy this defz2¢ct the praetors
introluced a class of actions enlarged in the scope of
the ir operationwy, ani from time to time invented entirz1y
new actlions to me2t the wvants of suiltors. In doing this
the preetors dr2w largely from the 1us gentium, the

principles of which we "e understood to have a universal

sanction, and also from the l2x naturae, shich was founded

upon ideas and precepts of morality. The rules which

1!

wer2s thus derived wer=z termed'aequitas (from aequum)
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bscause they were sup,o0sei to be impartial in their opser-
ation,applying to all aliksa.

Whenevar tnha yra2tor perceival that a striet adhzr-
ence to the ius civile would do a moral wrong he would
shape hid edict according to tre particular notion of
morality tgat he might have. Gradually the cases in which

he interfsred increasesd in nurber and thus a set¥3§8 of

principles was adoptzd into the lav which constituted
equity. It did notyas in the English systzm, form a
separate d2partment of the law but it was =2ngrafted 1into
the jurisprudenc2 of the homans of which 1t evar aftar-
vwards remained the most prominent feature. Towardi th=
miidls of the mmpir: the s:aning of the word ‘'aequitas’
becamz enlarged and then it cams to correspond with the

conceptions of right,justice and consciencs with which



our undsrstaniing of the term is always assoctated.
Having taken a brief survey of the syst':m as 1t

existed in the Roman law we are prepared to consider

the subgact in its more moliern and interesting develop-

ment in the law of England.

Equity in the Early English Law: --

The Anglo-Saxon kings,with the assistanc2 or prehaps
through th2 meiium of th21ir councils,exerciszd a kind of
equitable j,urisdietion for mitigating th2 prigor of ?&E%
positive law laid down in thz codes,wr2n the strict 2x2-
cution ther<of in a particular case would have worked
injustice. At first all persone below the rank of opti-
mates wer: denied the right to relief,but ultimately the

right of appeal fror all the infearior tribufals to the



King's Court becam2 fully establishel.

The adwinistratior. of justice in England was origin-
ally i1tntrusted to the aula he,;is, yoUthz2 great court or
council of the Xing, as the Supreme Court of judicatur=z

L
whiech, in early tines,undoubtgy administer2d ejual ,ustice
accorliing to the rules both of la.s and Equity as tre case
might rejuire. When that court .sas 1iscsolved and 1ts
prinecipal jurisdiction distribut=24 among various courts,
the éommon Plz2as,Kin.'s Bench and Exchequ=2r,cach reczived
a certain portion anli the Court of Chancery also shared

in tre distributiorn. But,at that time & court of ejqulty

/
as contra-distinguished from a court of law does not
seemr 10 have zmkzxxizxtezd subsisted in the original. plan

of partition. Fleta,Glanvil,Brzcton, the 2ariliest writars

of the common laws,make no mention of the equitablz juris-
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dietion of the Court of Chane2ry,which fact is a strong
point in favor of the thaory thatYif there was any
equttabl: cognizence taken of particular casas 1t did
not come through any particular: courtkrown as the
Court of Chancary,but dirzetly from the king,2ither in
person or through his Chanezllor, 1t being one of the
King's prerogatives to administer justiece in his realm
It was the maxwim of the lav that the King was the foun-
tain of all justiee and therzfore application was made
to him and his couneil by means of petitions granted not
a8 a mattep of right but a8 a matter of grace and favor.
As perhapys it rLas already been intimated, the common
law eourts wer2 not at any time sufficient for the n=eds
of the country,and the'existdnce of civil rights which

they wers, incompat2ntirto proteetrwas even in the infanecy
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of the Pr“sehtﬁcourts,rully recognizei. An action ot
commor. lav was commsneeil by the original writ, whieh was
extgeme ly technicel in charaecter and ill-adapted to th=
different causes of action which the changing relations
of personal status creatsd. Aecordingly, the 8tatute of

. /\",L
Westminster II. was pasy whereby authority was given to
the Chancellor to freme new writs inconsimili casu , as*

. 3 [ i -t—(L/L
th2 case rejuirel® Nevarless,cates constantly arose Vo
whieh th2se new w-its were inapplicable. Tha wordis of
i ¥ .

the Statute ware s Xx frsamid give no power to make a
complataly new departurs;writs were to be framed to fitv
cases similar to but not ilentical w~ith eases fallin
within existingi?}its. Thus the evil®was far from being

rl
completely remeiizd. The judicial powers, howevzr, which

the Chancellor and his assistants, who were chiefly
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2ccleslastics, scquirei in formulatin, thes2 writs vere

the roots fror which the Chanecellor's squitable juris-

diction grew, for the jetitirns eraving their aid were

econtinually rz2ferr2l1 to the Chancallor for him to con-

sidor and answer,until in time the r:f2r2nce beca:2 so

much a mattar of course that parties endorsz2d their

petitions over of their own motion, ani the Chancellor's

power to grant relief in the nature of that granted by

tre King's Council and Parliment bascame so firmly =8tab-

lished, that it became the custom to address petitions

directly to him

The office of the Chanczllcr was a vary anciznt one.

He performed various functions,being Becretary to the

King and Ke2eper of his Seal. By virtue of thz lattsr

position he was the r2ad of the office in which ®¥he JaiiC
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Kings ehart2rs wer: enrollaei and from whieh th2 original

writs wera issu:d. All petitioms to Parlimant and th2

Council pass21 through this office and the recorde con-

cerning them wer: there aenrolled. Th2 Chancz2llor was

presa2nt at all the Kings Councils and nothing was done

without his adviez. He was the keapar of ths King's

conciencz2,being almost always an ecclesiasticax. It does

not appear that he regularly held any court of his own

prior to the reign of Edward II. Accoriing to Flegta

recognizances ani eontracts were enrollasd in thz2 Chanec=ry

and by the Statute of Merchants (I3 Edw. I. ) the pow2r of

of taking recognizance was 2xpressly res2rvei to the

Chancellor. Here we ®see tne beginning of the Chancellor

s2, arate jurisdiction. By thils time the Chaneellor began



to be regardsil as & yulicial person. Whenev2r a commis-
sion was appoint2d to heaar petitions the Chancellor was
invariably namei, sine2 by his connaction with the admi:i-
istration of the law and his position as the head of the
eccleaaiastical court he was suppossd to have a krowleige

* ,ustice," And *ri.ht' demanded.

of what 'Conscizneas,
Writvt:rs upon the sub,z2ct have genarally assignei thre

following causes as those whicht most contributed to the
establishment of the extraordinary juegislictiorn of tne
Court of Chancery; ---

(I.) The attitudie of the comnmon law judges to tne
binding authority of preceden$g.

(2. ) The rules concerning r=al prop2rty and many con-

cerning th2 personal statue and relation of sub,z2cts

were of feudal origin,and the dogmas of faudalism being



14

opp0881 to the doctrines of the koman law, they coulil not
be enforc2d by the same triburnal.

(3.) Trhe pzculiar f2eling of tha Englich people during
th2 rei1gns of Edward IIIl. anl hichard II. toward the
govarnment of Rome hal a great infduzsnce upon tife Court
of Equity becauss the common law judges interdicted the
ﬁ?inciples of the Koman lawv fror the common lawvw courts,
and ihus drove ther into the Court of Ejquity.

(4. ) The inadejuacy of thz2 common laws remraziizs in
furnishing relief adapted to the rights and dutizs of
litigants, Al]l these causes hal a greater or less
influence upon ejuity in formative stags.

We have seen that the =2arliast gerneral refsrence of
petitions to the Chancellor was brought about by virtue

X . o , .
of an ¢érdinance ,as88ed1 in the =21ighth yz2ar of the reign of
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Edward I.,w 1ch provided that all petitions wzarz to

pess throupyh the Chancellor‘f hands bafore being presernt-
el to the King and his Council. The Chancellor, howevzr,
had as yest only the powers of a refa2r<e and no exclusive
surisdiction ir respect to the sz y2titions. During the
reign of Edwarl II., the Chane=llor b2gan to slt resu}arly
for udicial business. During the r2ign of Edward III.
the Chaneery as a Court for hearing causes becamz fully
astablished and was fixed at Westwrinster. In the <<nd.
year of th2 rz2ign of kEdward III. the famous wrlt 1o the
Sheriff of London was issu2d recitin,'that he2  the Kinb/
was much occupiedl with mattars of State,and his own
business, and direeting that all matt2rs grop2r to be
brought bz2for2 him, #hether relating to ti3 Common Law,or

to tre speclal grace of the King, should be brought, the
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m.tters touching the Common $aw before the Lord Chaucel-

lor (th2 Archbishopy of Canterbury elzct) to be ‘dispezd of

by him, and the matters touehing the grant of tha King's

srace bafor: the Chancellor,or the kgz2per of the Privy

Seal,and that they or one of them shoull transmit to the

King the petitions which they could not dispose of with-

out consultin, him, together with thelr or nhis opinion

thereof,so that on re.ding it and without 1t belng neczse-

sary to make any suit to thre King,he nmight indicate his

will 1in the matter to the Chancellor or ke2per of the

Privy Seal,and that thz2neeforth no other busin2ss of the

kind should be brought baforzs the King rimseltf.*

Besid2 the matters rz2ferr-d to tha Court hadi jurisdiction

over the 1ssuing of scire facias upon recognizances and
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to annul the King's Charters wrongly granted,petitions of
right and travaerses of offic2, and detions by and agalnst
the offic=2rs of the Court. Lord King, Mr. Justice Black
stone and Mr. Wooddeson say that the Court of kEjuity took
its josition among the Courts of the kingdom as a s=par-
ate and independant court with the Chance2llor at its
head probably about the latter part of the reaign of
Edward IIIL.,and they refzres=s to the above m:ntioned
procelamation. Some authorsinotiably Lord Coke anl
Sir Francis Bacon are authorities for saying that it was
a mere temrporary measu ra ,but this viaw 18 not borne out
by the dz2cldad weight of authority.

The growing powsr of the Court of Chanez2ry déd not
procedd altogether without opposition. From the time

of the reign of Kichard II. and for more than a e2ntury
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thereafter continual complaints wera made by the Commons
of the intarferancz of the Chancellor in matters cogni-
3able in the Common Law Courts. These remonstranczs are
a clear indication of the growing impostance of the
Chanc=ry and they point conclusively to the fact that it
T
wa s steadily usurpinghplace formerly occupizd by the
Cou:.cil and by Parliamsnt itself. In spite of this oppo-
sition the Hous2of Lords continually s2.t petitions to
the Chancery to be dealt with there,and in tre struggle
bev¥w#een the Commons and the Chancery/the King invariably
sided with the latter. Having the royal authority back of
it, it is not surprising that the attacks of the Commons

were effectaally recistz2d and instead of curtailing the

Chancellor's powers they seemed to havz produczd the



the opposite agffact. These attacks continued during the
rs3igns of Henry VI. and Edward 1IV.

Th=2 jurisiicetion of the Court,at first ratber meagre,
hadi now bezn so exteandei a8 to ermrbrace a wide ti=1ld of
reredies covering the various property and individual
rights. It extended to forgery,duress,discovery, con-
tracts, specific performance, injunction,mortv agees and uses
and many other cases which a Court of law would not re-
cognise. It was 1in conneetion with the opz2ration of uses
that the Court of Chancery obtain2 thz greatest exten-
sion of i1ts jurisdietion. The "rk;£ the Chancery 1in
cornnection with usee becare from the 2nd of the reign of
Henry VI. 80 comron & part of its jurisdietion that by

the middle of the nz2xt century the idea had already gaim

ground that the Chancellors equitable jurisdietvion hgd
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besn originally constructed for the purpose of protect-
ing them. Uses wera introduced into kngxBand by the
elargy from the Koman Law for ths purpose of avoiding
the Statute of Mortmain. By the reign of Edward III.
f2o0ffrants to uses were well kmown and attempts were made
to snforce them in the Common Law Courts, by_the aid of
gonditions in favor of the intended beneficiary and by
a series of statutes in relation to fraudulent feoffments
These faliling,uses were driven into the Chanesry 1n all
case 8, and there thay were protected by the characteristiec
remedy of a subpaona ani daere=2 binlding the person. He re
the protection afforded to cestuis ju2 use was soon ex-
tanded beyond that accorded to ordiamry rights 1in
persornam.

To John de Waltham , Bishop of Salisbury,Master of the
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Rolls during the r:i,1. of hichard Il.,and afterwards
Keeper o2 the Seal is usually ascribz2d the iunvention of
Bks the subpeona. This was a ,udicial process issuing
out of ths Court of Chancery,commanding the defendan? to
sppear and submit to an examination concernin, the sub-
Ject matter in controvegpsy. It was throggh the medium of
this writ that the jurisdictvion of the Chanc:ry was, in
later years so largaly extendsd.

- e o

13
During the réign of Henry thz Eighth an event occur-
T e

red which was destined to work a sz2vars blow to th: no.
sidzspr-ad gurisdiction of the Court of Chancz2ry--- the
passage of the ezlebrated Statute of Uses (27 Henry VIIL)
The immediate effect of the Statét& was to convzrt such
uses as it operated uponxinto legal s3states and 1o import

e
into the Commron law the varled intzrests comrmencing in
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(:, % )
futuro, and upon matt2r subssjuent which had previously

creaatel by w~ay of us=2 only,and also to introducz new
wr2thods of the conv2yance of th2 legal estate/characteriz
ad by the same sz2c¢r2cy a8 hal attenied the transfer of
the use. 1ses passed into the jzurisdiction of the ordi-
nary courts and thus a great ,ortion of the earlier
businz:s8 of the Court of Chane2ry was swept awayY. But the
B
strict construction put uwpon the Statute by the courts
enablz2d Chanc2ry to retain ,urisiietion over many trusts
whiech the Chane=1llor had originall,; protectad, Tuusts
in chattel int2rests were outside of the Statute and over
the s> also Chancery retained control. The Statute inst=ad
of chaecking conv2yances to uses really stimulated their
growth and what wer2 uses before2 the Stztute were after-

vards dz2nominatei "trusts. These trusts,in after years,
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ccnstituted a very large share of*@ﬁrisiiction of tha
Court of Chanc=ary.

The history of the Court of Chancery fromr the reign
of Henry VIII. down to the Common Wealth 1is made up large-
ly of the work of the fanmous Chanczllors who play=zd such
a prominent part in the devzlopmrent of the system Down
to I529 the Chanc=:llors had been for the ~ost part men
unacquaintei with the Common law. Now we have a line of
Chanczllors who w2re expert lawyers as well as ecclesias-
tics. The first of these is Wolszy, who was at the same
time Primxz Minister under Henry Eighth. It was he who
first claimed the prerogative of interfering with the
execution and judgment of a common law court. Wolsey yas
suceceed21 by Sir Thomas Moro.who;foilowed out the prac-

tice of granting injunctions to stay actionsat law which
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inejuitable. At this time s8ays Lord Campbell, (Vol. II. p. 87)

‘the business of the Court of Chane:ry had so mueh in-
ecreased that to dispose of it satisfactorily rejulred a
Juidge regularly trained to the professior. of the law and
willin, to devote to it all his energy ani industry.
The holder of the 4rzat Seal could no long2r satisfy th=
rublic by oeccasionally stealing a few hours from his
political oeccupations to dispose of bills ani p2titions.?
Lord Ellesmars, Sir Thomas Moressuceas sor, may be said
to have bz2en the first Chancellor to e. tablish ejuity
upon the basis that its jurisiiction was to be founi in
anl guideil by the cases already decid2d snd the prineci-
ples already to bz derivedl therz2from He also added many

new doctrines to equity ani gave relizf in many n2+ cases



In the great case of the Earl of Oxford (Leailrny
Cesze,W. and T. . 644. ) Lord Ellesmere claime i power to
detarrine new eases OnL new principles,eVen against tne

law, and to legislats on individual rights. *The CRanecel-
lor 18 by his place under his Majesty to supply that
rower (of Parliament).until it may be had in all matters
of mzum ani teum betwe2en party and party and thz cause
where there is a e@hancery,he said, is for that men's
actions are so divers and infinite that it is impocssi-
ble to make any gz2nz2ral law which may apply meet every
particular act and not fail in some ecircumstancz=8."' It
~was during his Chancellorship that thz grzat struggle
betwzen the Chancellors and the common law judges over

tha powzr of the former 1o l1ssue injunetions and stay
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sxacutiois at common lawv was finally terminated in a

vietory for Chanczry.

Lord Bacop, the n:2xt Chanezllor, is chiefly memorabla

a8 the author of Bacon's Ordiars,---certain rules aind

regulations which he carried into effect for the purpose

of systematizing and settling the Chancery procediur:.

Bacorn. did mueh toward r2mz2dying ezrtain abus2s that had

c&,rown up in the Chancery esp=zcially in doing away with

unneca2ssary delays anl the charging of exorbitant fees.

Lord Coventry also issued some Orders,wihich wersz after-

waris embodied in Lord Clarendon' s, uypon the subyect of

interrogatories and the examinat ion of witnesses. As a

result of the work of tha2 Chancellors the Court could

intardere in the 2x:2cution of a ,udgment obtained in a
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common law court. But it 11d not sto, hara. Chancary
intz2rfered, not only wh:re judgment had bz2en obtainz! by
fraud or by the defandant's accidental default,but in
some 1nstances whzre a right deliberately granted and
secured by the common law was bein,; 2nforcdd by unexcep-
tional means. The creation of rights in equity in oppo-
s1tion to rights at law,-as the right to redz22m a for-
feited mertgage,dates from this period.

Keference has already be=n made to the abuses which
existed 1in the Chancery practice and prodedure. Th2 ma-
chinery of tre court was vzry slow to start, the bus iness
ha il ineressad to an alarring ext2nt, 8o that the Court
was greatly in arrears;enormous fees were chargzd by the
various wasters,cl2rks and other functionaries,all of

the s2 things calledi fcr a reform buring thz Protzctor-
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ate of Crorwsll an att:mpted reform was progscted but it
failed. The work of the réformers ~as8, howsevar,not entire
1/ futile. The disbriers of the Chaneary wer: made
publie and their causzs investi.ated. The restoration of
the Stuarts ended, for a time,any further attampt.

The system of ejquity had by this time reachel an extra-
ordinary stage of devzlopment. Trusts had been extenie,
new methodis of encurbering real property were devisad, amd
the introduetion of abhew kind of preperty in the nature
of transfarrible stocks hai taken place. All these
things tended to broaden the soppe of the Chancary.
During the Stuart dynasty,the rigrt of appsal from the
Chance l1lor to the House of Lords was established for the

first times. The Chancellorship was held successively by



such men as LordSNottingham, beee Hardwicks, Somers, Thurlow
and Eldon,who impressed their marked indiviquality upon
the systemr of kquity end 1id mueh to improve its proce-
dure.

We have now reached a periodi in our stuiy where it
will by interesting to considier the various subjects
which are cognizable in the Court of Chancery. During the
formative period, the jurisdiction of Equity was eonfined
to such subjectis e—pweh—ewbreoose a8 assaults, trespassss,
and various outrages of a kindred nature. It has since
greatly expandei so thet now it mey be said to embrace
the following subjects;----- Trusts, Administration,
Married Women's property,Guardianship of infants,Mort-

g‘ges,rraud,uistake.Accidant.Pcnslties,Suroties,Specitic
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Pertormance.Indunctions.uiscovery,Compromiaos,and some
othars. Ejuitable doetrin2s have thoroughly permeat=d
the whole 1l2gal system,and have greatly abated the rigor
of the ol1 ecommon la.. The rivalry between the two sys-
tems has resulted in a marked improvement both in Equity
ard in Law. Many legal remedies are administered in
Equity and equitabls rights are frequently recognizsd by
the law Courts. In the language of Sallust, the homan
historian, "Neither is sufficient in itself; the one neads
aid from the other. ' '

The reform movemznt which started during the Common
WQalth{but which, on account of the Kestoration, nevar
camre to a head, finally culminated in two measures whieh

will forevar mark the progress of the Court of Chancery;
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In the year 1864 a statute was passed in Parliament en-
titled the 'Common Law Procedure Act® by whieh power was
glven to the common law courts to entertain defences by
plea,on 2quitable grounds, thersby giving the pariy an
opiortunity of showing his equity without first applying
to the Chancellor; and if he failedi so to do, he could not
afterwards obtain relief from the Court of Chancery by
injunetion unleses the Common Law Court refueed to take
cognizance of his equluy.

On August 6th,1873,an Act of Parliament was passed
under the title of the 'Supreme Court of Judicature Act'
#herzby the constitution of the Courts of England was

radically changed. By this act which took effect Novembev

2nd, 1374, it was provided that the Court of Chancery ,
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Queen' s Bench, Comnon Plzas,High Court of Admiralty, Court
of Probate,Court for Divorce and Matrimonial Causes, and
the London Court of Bankruptey, should be unttied and con-
solidated andi should constitute one Supreme Court of
Juiicature to consist of two divisions under the names of
'"Her Majesty's High Court of Justice®.'Her Majesty's
High Court o{ Appeal.®

Thus the prineiples of Equity have be:n made to
prevade the whole mass of English jurisprudence. The two
Xribunals so long opposed are now unt¥ed under one head,
sitting in the same place and presided over by the same
Judges. They havs become the co-oriinate parts of one

great legal sys tem, which is based upon the broadest prin-

ciples of human action, ---a bulwark of strength to the

nation ana a moiel of perfectlon to the whole civiliszed
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world.

In eoncludiig the suby2ct of this paper we cannot do
b2tter than to quote the eords of that illustrious
expounizr of modern equitable principles, Mr. Poreroy, who
in his admirable work on Equity Jurisprudence, inspeaking
of the Adevelopmsnt of that system has said;--- "As the
axpensive tendﬁcies of the Commron Law are thus confined
within certain lirits,and as its power to administer
justice and to grant the variety of remsdies needed in
the manifold relations of society is incomplete, the
Englieh and Ameriecan system of Equity is preserved and
maintained to supply the wvant and to render the national
jurisprudence, as a who le, adequate to the social neeis.

It is so constructed upon comprehensive and fruitful

o~
P

principles that 1t possesses an inherent capacity of
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sexpansion so as to ke2p abreast of each succz2eding gzner
ation and aye. It consists of those doctrines and rules,
primary and remedial rights and remedies, which the common
law,by reason of its fixed methods ani rem=2dial systam,
was elther unable or inadequate, in the re ular course of
its development to establish,enforce,and confer,and which
is therefore 2ither tacitly omitted or openly rejected.
On account of the somewhat arbitrary andi harsh nature of
the common law in its primitive stage, these doctrines and
rules of equity were é&ntantionally and coneetously based
upon the precapts of morality by the 2arly Chancellors,
who borrowed the jural principlzs of the moral code and
openly incorporated thesm into the ir judicial legislation

. ¥ .
This origin gave to the syssem which we call ejquity a
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distinctive character which it has evaerp sines praszrved.
Its great underlying principles,whiech are the constant
sources, the never-failing roots of its particular ruleg
are unquestionably principles of right,justicsz, and moral-
ity so far as the same can become the elements of a
positive human jurispruddnce; and thesse principles being
once lncorporated into the system, and being essentially
unlimited, have comunicated their own vitality and power
of adaptation to the entire branch of the national juris-
prudience of which they are,so to speak, the sub-structure.
It fokdows thatisthe department which we call equity 1is,
as a Jhola, mosre ,ust anl moral i, its erzaticir of rignts
and duties than the correlative department which w8 call

ths ‘law’. It does not follow, howaver, that the equity
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80 described 1is absolutely identical with natural justice
or morality. On the con®rery,a consiierabls portion of
its rules are confe: sedly based upon expediancy or poliecy

rather than upon any notions of abstract right.*

Finis est.
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