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Law,1ike other sciecnces,has settled principles: npon which
its reasoning is founded. Unlike them, however,its deduc-
tions sometimes run counter to conflicting d ctrines which mod-
ify their applicationg.

Public poliey.and the necessities of business are the mRB#
prolific of these modifyigg principles. Th:reforg no legal
doctrine is settled,excep{iﬁo transactions in a substantially
settled industry: transactions to whieh those doetrines have
been uniformngf and’ ¢erisistently applied.

Law is the creature of social and commercial necessity:! =
the servant,not'not the lord,of society.and business. When
a new industry is developed,dld legal doctrines are applied.
If they minister to its wellfare,the law suffers no change;
but,if they prove unwholesome and restrictive,the law must be
so modified as not ¥% conflict with the wellfare of the busi-
ness! for,if the industry be a boon to the public, it is valuéd
more than the integrity of any legal doctrine. I1f courts do
not make the necessary modifications,legislatures will,

Legal doctrines,therefore,conform to the necessities of
the business whose transactions they are intended to regulate
and remain unsettled as long as that business is undergoing

rapid change.
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The doctrine under consideration most frequently applies
to the operations of private corporationse Rulings upon 1lité-
gation arising out of their transactions have gone far to ces-
tablish existing thecories concerning a masters liability to
the servant for the negligence of his fellows.

The business of these corporations,however,is of such re-
eent o¥igin that the:doctrines applied to it are as changeable
as eriminal law on the frontiers Jus ‘ce !'illg¥,in Liverpool
Insurancee Co. v « Massachusetts,says ® The subject of the pow-
ers,duties,rights,and liabilities of corporations,the’r esseny
tial nature and character,and their relations to the business
transactions of the community,have unredgone a change in this
country within the last half century the importance of which
can hardly be over estimated. They have entered so extensive=
ly into the business of our country,the most impé%ént business
of which is carried on by themyas banking companies,railroad
companies,express companies,telegraph companies,insurance com-~
panies a#%¢e- and the demand for the use of corpcrate powers,in
combining the capital and energy required to conduect these
large operations,is so imperative that,both by statute and by
the tendancy of the courts to meet the requirements of these
public necessities,the law of corporations has been so modi-
fied,liberalized,and enlarged,as to constitute a brahch of

jurisprudence with a code of its own! due mainly to very re-
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cent times. To attempt,therefore,to define a corporation,or
to limit its powers by the rules which prevailAwhen they were
rarely created for any other than municipal,purposes,and gener
ally by royal charter,is impossible in this country and at
this time."

A doctrine with reference to the liability of a conpore-
tion as master,settled by a decision of forty years standing,
may ,therefore,with due respect to the distinguished; court pre:
nouncingit ,be questioned; for fully nine tenths of the corpo-
rate business,developed in many new phases and under various
nemw conditions,has since arrisenes

The immediate conduct of this business is necessarily in-
trusted to agents. Therefore the companids’ liability for the
contractual and to:tious acts of itsiagents'is a question of
vital importance to the company,the agents,and the publice

There seems no diffieulty in establishing the masters li=-
bility upon his agenfs contracts made within the scope of his
authority. Likewise,when strangers are injured by the negli-
gence of the companiy's agents,acting for the furtherance of |
their masters interest and in the scope of their emplgyment,
thermaster is liables

In both of these cases the courts have uniformly held the

companies liable to out- side patrties,holding the agents act to

bg the act of the master. No distinction was at first made



between an injured party who was a stranger and one who was
him self a servant. The distinction was first drawn in
Priestly v, Fowler(3 Mceson and Wellsby): decided in the Eng=-
lish court of Exchequer in 1837,

The plaintif was engaged by the defendant as a butciere
The defendant sent another employee,who drove the delivery
wagon,to accompany and deliver some goods to the plaintiff;and,
by the negligance of the driver,said;éfivg; was thrown to the
ground and injured. Thereupon he brought suit and obtained a
verdiet against his employer for damages. An appeal was then
taken which resulted in a reversal of judgment.

Lord Abinger,delivering the opinion of the cour}said"The
mere relation of master and servant never can imply an obliga-
tion on the part of the master to take more care of the ser- |
vant than he may be reasonably expected to &o of himselfe
He is,no doubt,bound to provide for the safety of his servant
in the course of his employment to the best of his judgment,
information,and belief. The servant is not bound to ﬁ%k his
safety in the service of his master and may,if he seea fit, to
decline any service in which he reasonably apprehends injury
to himselfj;and,in most of the cases in which danger may be in-
curred,if not in all,he is just as likely to be acquainted
with the probability and the cxtent of it as the master. 1IN

that sort of employment,especially,which is desceribed in the



5

declarati-n in this case,the plaintiff must have known as well
as the master,and probily better,whether the van was suffi«ic
cient,whether it was overloaded,and whether it was likely to
carry him safely. In faect,to allow this sort of action to
prevail would be an encouragement to the servant to omit that
diligence and caution which he is in duty bound to exercise on
behalf of his master to protect him against the misconduct of
others who serve him:and which diligance and caution,while
they protect the master,are a much better security against any
injury which.the servant may sustain by the negligence of
others engaged under the same master than any recourse against
his master fot damages could possibly afford. "

1t is questionable whether this decision is based more
largely on the fact that the plaintiff was a co-servant of the
driver ,or that the plaintiff was himself negligent. Therefore
the notion that this decision settled the English doctrine to
the effect that a master is not liable to his servant for in-
juries sustained by him through the negligence of another em~
ployee, working in common with him for the furtherance of a
common purpose,is questionable though is conceded.

The earliest American decision tending to establish the
above rule was rendered by the Supreme Court onyéxE%/Carolina
in 'urry v. The South Carolina Rail Road Company{February 1841 )

The plaintiff was employed as firemazn on a locomotive used and



employed by the defendants on their rail roade The injuries
out of which this accident arose were received by the plain-
tiff wiiile cngeged in the discharge of his dutics as fireman,
by reason of the engine on which he was employed being thrown
from the track by the negligence of the engineer who reifused
of nezlected to lessen the speed or stop the engine afetr his
attention had been called to the obstacle on the track which
occasioned the aceident. The injured servant brought suit and
recovered against the rail road company and the defendant :mov-
ed for a new trial,

Judge Evans,delivering the opinion of the court,recog-
nized the doctrine of agency as admitted in the leading case
of LlcMamms. veCrickettand Iocllowed by all cases on that sub-
ject since--namely w2, That the master is liable for damages
caused by the aet of his servant who is aecting in good faith
within the scope of his authority for the furt.crance of his
masters interest. 7

To exempt the rail road company from liability,the court
must harmonize this case with the above doctrine of find some
legal reason for setting it aside.

The court,by the following quotation fro.: the opinion,
admits that if the injury had been done to a stranger the com-
pany would have been liable.‘“ Thefe is no questior," says the

court," that,in general,the principal is liable for the aets



of the agent,performed in the execution of his agency,ot in
and about the business of his principale. Thus the ownei of a
rail road would be liable to passcngers Ffor injuries sustained
by the nesligence of any of its servants,superior or subordi-
nate,hecause it is implied in the undertaking to carry,not
only that the road and cars arc g¢. . but that the servants
emplo&ed are competent and will perform their dutye. So, alsg,
if one employ anagent o executc any work whereby an injury
may rcsult to a stranger the law requires it to be done with
care,and if a stranger sustain an injury his principel 1is lia~
ble,as decided in 0'Connell v.Strong (Dudley,265)." ™"But", the
coutt acdds",in this ccse the employee is neither a stranger
no" a passenger.”

Therefore,there being no preccdent for holding the master
liable to a servant for acts of another servant,the court sgran-
ted the motiontadding that,since the servant is not liable toi: -
the master for the acts of another servant,the master should,
therefore, be . held not liable to the <o-the servant for the e
acts of another servant.

The court denied that the engineer was in this case the
represenative of the company in doing the wrongful act which
injured the plaintiff.? 1t also maintained that,had the injur-
ed man been a stranger;,the engineefs act would have been the

act of the company and would have bound it &s suche



What renders one and thc same act of the engineer the
act of the company when a stranger is thereby injured and that
of a mere co-cmployee when a servant is injured does not ap-
pear from the reasoning,but it was acted upon as a mere arbi-
trary rule.

This decision is farther basedupon an interpretation of
the servants ceontracte. The court imports into it a stipula-
tion by the servant to stand the ordinary rigks ol the empléy—
mente 1t farther uses this question,®"Since the servant con-
traets to take the ordinary riske of the service,why hod thé
extraordinary ones as well?

Tﬁls interpretation of the contract is answered in the
following terms by Justice 0'Neall in a dissenting opimione.

H2 says®™ 1 admit here,ince for all,that the plaintiffy,like any
other =ervant,took,as a consequence of his contract,the usual
and ordinary risks of his employment.

YVhat is meant by this? No more than that he could not
claim for an imjury against whieh the ordinary prudence of his
employers,their agents,ar himself,could?grbvide. When ever
negligence is made out as the cause of injury,it does not re-
sult from the ordinary risks of the employment."

"Little,therefore, secms to come of the seevants implied
contract to assume the ordinary risks of his employment; for

no reason could import the negligence of reckless and irrespon-

g lal A
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sible men.into the reasonable,ordinary risks of an orderly,wel
gonducted business,done in a quasi-jublic capacity,exclusively
by hired agents,and upon the safety of which the well fare of”
the traveling and business public depends.

It was strongly urged by a minority of this bench that thg
reasoning if the court failed to sustain its position;but,
since this decisipn,the conclusion has obtained substantial
recognition by the courts of this country and Englande

Stated briefly,it is as followse "4 master or em . loyer
is not responsible to his sermants for injuriés,iuffered by
them in consequence 9f the negligence,carelessness, or'mis—
conduct of his other servants engaged in the same general em-
ployment;unless the employer has himself been at fault either
in negligently furnishing unsafe appliances for his employees,
retaining such ap:liances after their unsafe condition is
known to him,employing fellow-servants known to him as unsafe,
or negligently and willfully retaining such servants after *ti
their true character is known to hime*

Although the case just criticised lzid down tlie above
rule,yet it was not placed upom a solid foundation of lecgal
reasoning till Justice Shaw pronowiced the opinion in Farwell
Ve The Boston and Wooster Rail RoadCompany (38. Am. Dec. 339,
decided by the Supreme Court of Mass.in March 1842),

The plaintiff,an engineer in the employ of the de fendant ,
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was injured through the negligence of a switch tender. He
sued and obtained a verdict against the compahy who brought thi
case to the Supreme Court upon appeal.

Chief Justice Shaw,declivering the eopinion of the court,
said " The rule (of licManus ve. Crickettsl East,106) is founded
on the great principle of social duty that every man in the
management o f his own affairs,whether by himself or by his
agents or servants,shall so conduct them as not to injure an-
other:and;if he does no£ and another sustains damage thereby,
he.shall answer for ite I1f done by a servant in course of
his employment,and acting within the scope of his authority,
it is considered,in contemplation of the law,=o0 far the act of
the master that the latter shall be answerable civiliter.

The court thus recognizes that the decision must satisfy
the doetrine of agency. The learned judge then proceeds to
place the doctrine relating%to co-servants upon the sound
basis of pubiic policye. He imports into the servant’s contratt
an implied agreement to watch over the conduct of the servantg
employed with him in a common task,to restrain him if he be
negligent,to report him to headquarters if he persist in neg-
ligence,to leave the employment if he prove an unsafe co-labéns
er and is not discharged,or to pay the penalty of taking his

own risks if aceident occur.



11

This holding realy places upon employees the duty of mu-
tual supervision under the penalty of standing their owzn risks
should £hey fail to exercise it;and thus,by making all respon-
sible for the carefullneés of eacl.,insures a more carecfull
body of servants and promotes the safety and welfdre of people
and property commdtted to their care,

This is analogous to the F.ank Pledge of William the
Conqueror vhereby he made a.community pay the penalty of a
crime committed by one of its members, and thus made it the
keeper of its own peace and order whether it would oF noe

The following further quotati-n justifys this positione
"put this fdoetrine of McManus V. Crickett) does not apply to
the case of a servant bringing his action against his own em-
ployer tb recover damages for an injury arising inthe conmrse
of that employment,where all such risks and perils as the em-
ployer and servant respectively intend to assume and bear,may
be regulated by express or implied contract between them and
which,in contempletion of law,must be presumed to be thus regm
lated.”

Tﬁis further quotation also tends to place the doctrine
upom public policye®

"In considering the rights and obligations arising out

of particular relations,it isccompetent for courts to regard

considerations of poliecy and general convenience and draw from
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them such rules as will,in their practical application,best
promote $he safety of all concerned. This is the basis upon
which implied promises are raised."

"They¥passenger carriers) are held to striect responsibil-
ity for care,vigilance,and skill,on the part of themselves and
all persons employed by them;and they are paid accordingly.
The rule is founded upon the expedienéy of throwing the risk«
upon those who can best guard against it."

"When several persons are employed in the conduct of one
common enterprise or uﬁdertaking,and the safety of cach de-
pends much on the care and skill with which each other shall
perform his appropriate duty,each is observer of the conduct
of the others,can give notice of any misconduct,incapacity,or
neglect of duty,and leave the service if the common employees
will not take such precautions and employ such agents as the
gsafety of the whole party may requirees By these means the saf-
ty of each will be much more effectually secured than could be
done by resort to the common employer for indemnity in case of
loss by negligence by each other."®

As the servants in this case were so placed as to have an
opertunity to exercise a supervising eye and restraining care
over each other,this case settled the doectrine beyond a doubt.
The learned justiice went farther however and,relying on the

theory of a fiction od l1:w in the contract,laid down a rule
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so sweeping and comprehensive as to work inj stice in many
cases where it has been loosly followed andto contradict even
the consideration of poliey upon which the rule is basede He B
holds,substantially,that all who are not em-loyers are CO-
workers and thet the master is exempt from responsibility for
an injury to any servant by the negligence of another servant!
that a servant is a servant,and youw.cant make any thing else
out of him'although,in rare instances,negligence may be traced
through him to the mastere.

This decision thus recognizes two independenﬁ grounds4ons,
of public policy and the other,one of im-lied agreement impor-
ted by the court into the contract of services

Some courts claim that this is a mere majter of interpre-
tation of the contract itselfithe courts conviction of the
fair intendment of the contracting parties. The majority,how
ever,hold it to be a fiction o lawjan implied contract run-—
ning collateral to the original agreemente. .

The application of the doctrine that a servan t engages
with reference to both the ordinary and extraordinary risks
of the employment,including evem the negligence of irresponsi-
ble agents,works & hardship in many instances which Justice
Shaw contemnlated when he placed the following caution at the
close of his opinion.

']
In coning to the conclusion that the plaintiff in the
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present casc is not entitled to recover,considering it as in
someé measure a nice question,we would caution against any
hasty conclusion as to the applicaiion of this rule to a cse
not fully within the same principle. 1t may be modified and
varied by circumstances not appearing in the present case."

'IODIF1CATIONS OF THE GENER,L RULE.

The frequent necessityfor the modification of this rule
as applied to particular cases,and the toning down of its
harshness by liberal interpretafioms,has given most perplex-
ing ~roblems to the courts. The increasing increment of cases
apising Ffor its application as corporate business multiplies
and expands,and the numerous instances which have developed in

vhich the strict rule would work oppression,have demanded its
frequent modification and,sometimes,even its reformation by
the courts, and,in some instances its partial abrogation by
statute.

The frequent difference of judicial opimion concerning WhQ
are fellow servants within this rile,whether there are servansg
without as well as within it,whétheruthe master is liable to
khis servant when he has entirely wit:drawn his discretion and#
bestowed it upon a superior employee whose will is thus made
to take the place of the masters wil;jall these have furnished

occasion for = labyrinth of decisions to suit the justice and

clrcumstances of particular cases through which it is quite
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impossible ~or any legal light to penetrate so as to develor
from the chaotic mass a settled,harmonious,and consistent :en-
eral doctrince

Onc distinet line of cases places the liability of the
master solely uom his cxercisc-or neglect- ol reasonable cai;
am,if hé has slown thisgto the best of his knowlcd:.c and abll
ty,in selécting safe apiliances and ordinarily skillful,sober,
and safe co-sermants,thie courts exempt him from liability for
any. damage suffered by a servant in consequence of the negli-
sence of another employee (independently of any otiier consider
ation),unless it appear that the servant was a notoriously un-
safe co-workman;and that that fact was for sometime known to
the defendant,or was so bald that he was zuilty of gross negli-
gence 1n not discovering it and providing against the danger.‘

Here, again,a net work of cases)presenting a plexus of
holdingé to suit wvarious facts and cirecumstznces ,bars the way.
What constitutes a dangerous servant wirose habits the master
slhhould know?to what &gents mey such facts be knhown and therehr
charge the master with knowledse? What amount of care must the
master use in selecting the servant? May he delegate that duty
to another servant and be held for that servant's neclect? How
far may the injured servant haveittrusted the masters o¥Xmover-
seer’s discretion and not pay the penalty of such confidence by

losing his legal remedy? These and manyother as perilexing
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questions trip and tansle the courtse.
 Another line of euses holds that the true doctrine is
based on the purpose of the courts to compell servants to
watch over and restrain the careless conduct of oneanother,to
report such misconduct to headquarters,to avoid a persistantly
Candont, Carrodorm m | K
1in order that servants may be made supervisors of cach otiers
conduct and thereby a higher,s:fer,more sober and carcful line
of servants may be secured to the public whose property and
personal safety so largely falls within their handse
Their theory is that the rule was framed in the nature

of a penalty for the fublic goodand that employees have ample
oppertunity to protect the public,if compelled to do so,and,
‘at the same time,to gunard their own safety. They object stren-
uously to the doctrine that ah employee contracts to run all
the risks of the employment arising from both the negligence
of irresponsible servants and from accident. They urge thah to
enforce this rule in eases where the imjured party had no oppe=-
tunity to observe the conduct of the negligent party,to cxer—
cise a restraining influence over him, oy to forsee and avoid
danger,would convert a rule,intended for the gencral welfare,
into an engine of oppressionian arbitrary conclusion drawn
from precedent without investigating its fundamental reasons
and a contradietion of the considerations of policy upon which

it was foundede
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This view seems to comiend itsell to yecason and sound bus-
iness nrinciples,and thewvoourts might come to a unifora and
consistent line of holdin~s on this basis which would preserve
the stability of the general rule and give litigants a fair
assu: 'ance under all jurisdictions.

This,happily,is the tendancy of courts at present iespecial
ully’tkose untrameled courts of new states whose actiong are
not circumascribed by baredred and riveted preccdent icourts
which base their decision upon reason rather than holding.

The United States Courts sustain this position and it is estab-
iishedby the opinions of emiﬁent judges in Michy sPenne,lnd.,

111, Ky., Tenn., Ga., Cal.,and the incoming state of Washing-
’ Lo X

tontai approach is established in Ohio,and Iowa, Kansas,and

some other states have séttled it by statute.

When a servant,not himself at fault,is injured by the
negligence of ine in the same business acting in good faith fot
the interests of his master,this construction of the rule
holds the masteriproviding the neglisent servant is in a dis-
tinct branch of the business and there is ho oppertunity of
mutual oversight,and no means are affordedrone to avoidithe

dangers arising from the negligence of the other.

A fair conclusion from this cenfirms the theory that theme

.,
y

are employees,not fellow servants within the rule. but diffi-
culties beset and complications buffet us at every turne The

ingenulty of courts las been strained to determine what
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constitutes distinet branches of a business. No test has been
found which may be employed to meet the circumstances of all
casese.

WVHO ARE CG- MPLOYEES WITHI1: TlHi RULZ.

¢ lin of cases holds that a master mechanic,a surveyor,
a workman in a repair shop,and a brid.-e carpenter are not co=-
employees in the same sense with the servants running the rail
road companies trainsi another,that a train hand on a freight
is not a co-employece with one in a similur position on an ex-
pess;one,that a track foreman is not a co-servant with the |
shovelers;and another,that the conductor is nét a co-employze
with the train boy whom he ordered to dé duty as a brakemane

Another line of cases hold $he above as co-servants with
in the rule and refuses to suspend its operation unless the em-
employces derive their contracts from two masters and their
pay from distinct sources.

Foster-v. Minn.etc. R.R.Co.{i4 Minn.360§ lays down the
following generally accepted rulece."Servants in the employment
of the same master,under the same general control,and engaged
in promoting tlde same common object are co-employees's

Here the courts again split and travel towards various
points of the compass in determining what servants are engaged

in promoting one commuon object. oOne holds that they must labes/
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togatherjand declarcs car-roofers,injurcd by the negligence of
train-men, to be without the rule. Another,lholds all servants
of the same master, as such,to be witiin the rule. Anotrcr,
takes an intermediate position and applies other testa: one
testing by the character of the servants act;and another,by
his relative rank.

The Ohio cases make the Mass. rule read thus." Servants
in the employment of the same master,under the same general
control,and engaged in promoting the zame common object, VHIRD ;
MO CONTROL 1S GIVEN TU OWE OVER THZ OTHER, are fellow servantd
This makes servants,in different branches of the business co-
employees Jbut overseers and foremen, ¥xa not co-servants with
workmen under their control. This was held in WHalan V.MAd
River etce ReReCo.( 8 Ohio 249)'as the result of Little Miami
R.R.Co. V/ve Stevens (20 OHIO 415.),and Cleveland etc. R.R.€0
v. Keary.(% Ohio 201);and is settled law in Ohio.

Another line, led by the Farwell case in Mass. and Murry
Ve South Caroling;bo. in S.C., holésthat the same consideratimn
of pablic policy which exempt the master in one case exteni;to
all cases without regard to. the relative grades of employment.
They also,hold that all employees contract to stand the risks
incident to the employment,and that the negligence of all

employees in the sanc business is one of those risks ?



The statement of these casesand the annlysis of their
holding have becen sufficiently entered upon in the early part
of this paper. The New York Courts, with the exception of two
important modifications engrafted on to the general rule ,have
substantially'followed their holdings. Never .he less,they
claim to have discarded the reasoning in precedent cases and
t6 have settled the rule om striet common law principlese.

The consiceration of the second line of cases to which ..
this paper referes naturally follows the examination of

THE NEW YORK DOCTRINE.

This doctrine is settled by three distinct,collateral
lines of holdings apparently not tresspassing upom one anothes
grounds. One line settles the doctrine concerning employes in
distinct branches of the masters servégg;one,,as to the masteg’s
liability for lack of reasonable care in not performing cer-
tain duties which the courts hold him bound to perdorm toward
the injured servant;and one,settling the rule for determining
whem a servant is a_vice prineipal and binds his principal by
his negligent acte.

The first line of cases begins with Coon.ve The Syracuse
and Utica R«R.Co. In the first of Selden.

This action was brought by a track walker who was injured

. /.(
while on duty by a state train passing at an unusual hour and

negligently running at night with out lights. This brought the
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question squarely before the courtsjand,although the plaintiff
was in a distinct branch of the service,they held him a co-cm-
ployee of the train men.

Two judges wrote opinions which were no more than cita-
tion and approval of the Fafwell,Murry,and Priestly cascse.

This question came up sudcessively,on facts invoiving the
same principle,and with similar results founded upom substani

titally the same citations,in Sherman v. The R:chester and Syra-
cuse ReR.e(0.(17 7.Y.),in Polt v. The Central R.R.Co.(18 W.Y.),
in Ross ve. Central R.R.Co. ( S5Hun ),and 1ln Vick ve Central R.R
Coe. ( 95 N.Y.),

The last case was based mainly on the Ross case,but also
relied upon the entire line of decisionse Therefore the Murry
and Farwell cases contain the sum total of the New York doc-
trine upom this important gquestiones

The facts of the Viek case were these.--—-- George Vick
resided in Rochester,and was employed és foreman of the tin-
shpr of the rail road company at Buffalo. He was paid byhthe
hour for his time while in the shops;and,as a part of the
contract of employment,was daily carried free of charge on the
de fendants trainsbetween his home =in Rochester &and the shOps
at Buffalo. Hegligent train men run another train into the

one on which Vick was riding and injured hime He brought suit
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and recovered against the company for his injuries.

The court of Appeals,reversing the trial court and Gener-
al Termyheld that thc plaintiff could not recover,on the groud
that he was in the ccmpany's service while thus traveling on
its trains. This being established,the mere citations of the
other cases settled the question.

Nothing could be more distinet than the employment of
Viek and that of the conductor who caused the injurye. A single
treasury from which they drew their pay was the only thing
common to the&stationg.

This firmly establishes the doctrine,in New York7that all
sefvants,performing their duties toward the master,are co-em-
duties. Even an attorney of.a rail road,traveling free of
charge on its train to reach his field of duty for the company,
coﬁld not recover for injuries sustained from the negligence .¢
of a section bosg;for he is a co—employée labofing with him
for a common purposes.

The second line o New York cases begins with Wright v.
fentral R.R.Coe (25 N.Y.)e.

One Upton,whose business was to employ and discharge
engineers for the company,ordered ah engineer, who was skillful
but new to the road,to take a sick engineers place and run an

express train from Suspension Bridge to Rochester in the night,
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Adams,the enginecer,protested that he was incompetent to take
the train over the road in the night till he became better
acquanted with it. WNever the less,he proceeded to carry out
the orderjand;a collision occured through his inability to de-
termine whether a certain train,which he was to meet at one
of the stations,was side-tracked,stahding,or in motione. The
collision injured a brakeman who brought suit axainst the com-
pany for damagese

The Court of Appeals held that the accident was not the
result of any lacl of skill in the engineer which was known to
the company,and laid down thr ¥ollowing principles.

1.'"The master is liable to the servant for imjury occur-
ing through his own misconduct and negligence,and this may
consist in the employmemt of unfit or incoméetent_co—agents
and co-servants or in providing implgments,machinery,or facili-
ties for the use<of the servant in tie accomplishmgﬂﬁgﬁﬁich age
improper or unsafe for the purposes is of their application.®

B."The master does not undertake with his servant for the'
skill or competency of his employgecs;jnor for the continued
sufficiency or safety of the materiels or impliments furnished
Tor the work,of for the convenience of the laborer, but is only
bound to exercise reasonable care in the selecetion and employ-

ment of the co-servants,and in the original selection of the

material aprliances;and,in the case of material or impliments
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bacoming defective or insufficient,from subsequent causes,he i
is only ans.erable for injuries arising thercfrom in those
instances in which he personally knew,or ought to have known
of the defect or insufficiency."

The question again arose in Lanning ve. The Certral R.R.Co
(49 NeVYe)ethis made the important addition of the.%ollowing
principle." 1f the master delecgutes to the. agent the duty of
employing workmen,of of originally selésting pliysical applian-
ces for the conduct of the business,the master is responsible
to any servant who suffers injury from the gggligence of that
ageny in the performingon of that duty."

It appears that the glaintifi Lanning was employed as
carpenter for the Central Rail Road Cumpanye. His work reqguinr
ed the buildinz bvfca staging and the defendants foreman, while
intoricated,ordered the staging to be built in a¥n unskillful
manner and left in an unsafe conditions It fell and injured
the plainti ff who bpought suit and recovered against the com-
pany.

The Court of Appeals affirmed the judgment and laid down
the principle as above stated.

- The principle of the last two cases was followed in
Flike etc. v. Boston & Albany ReR.C0.(53 N.Y.)and remain un
changed.

The line of demarkation between the second and third
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lines of New York decisions is less emphatic than between the
first and second,but it is none the less distinct. The third
line of decisions swings away from the long line of precedents
binding the other:and formulates & clear cut rule by which to
determine,in anycase,whether a servant is a co-employee or a
vice-principal.

Two cases ( Crispen v. babbitt,8l N.Y.; and Shehen v.
N.Y. Cent. and HeR.R.R.Co0., 91 N.Y. )contain the entire theory
upon which this formula is based.

In the former case one John Babbitt,the nephew of B.T.
Babbitt and financial manager of the latters foundry in
WhitesboroughN.Y.,odrered a workman to turnthe fly wheel of
an engine beyond the dead pointe. While the servant was turn-
ing the wheel Babbitt let the steam onto the engine. The fly-
wheel caught and severely injured the workman who brought suit
and recoverdagainst the master B.T.Babbitt.

The Court of Appeéls,after a stfong contest ,evidenced by
a powerful dessenting opinion delivered by Judge Earl and con-
curred in by Judges Finch and Danforth,held the master not |
liable, all conceded that John Babbitt was:the vice-principal;
and that hisacts,AS SUCH, bound the master;but the majority of
the court held him mot a vice-principal in the performance of
the acts of a mere employees Hence,the formulaxr---=The duties1

NOT THE STATION,of an employee determine whether he is the
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alter ego of the master. If the master,even,performs duties
belonging to the servant,he thereby becomes a mere co-employee
for the time and is exempteqifrom liability for his own negli-
gence resulting in damages to his servantjalthougn he would be
liable should he order another servant to perform the same
act,in a similar manner, in his presence.

Shehen Ve NeYeCue& HeR+R.R.Co. reinforces this rule by the
converse of the same proposition.
The plaintiffs intestete was a fireman on a west bound

#Wild-cat train on the Auburn branch of defendants rail road.

A regular train was running east toward Cayuga as the west
bound train approached Auburne. A general rule of the company
required wild-cat trains to progress from station to station Py
special orders from the train dispatcher. An order was sent to
the wild-cattrain at Auburn to proceed to Cayuga and there
meet the east bound traine. This order was properly delivered
and the train proceeded toward Cayuga. At the same time the
dispatcher sent an order to the operator at Cayuga directing
him to hold the east bound train for further orders.

The duty of the operator was to execute this order by
delivering it to the conductor and engineer:which hé,through
forgetfullness,failed to doe. In a moment the train was bevond

his reach and a collision aesulted which caused the death of

the plaintiffs intestate. An action was brought against the e

IR T T
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company for the killing of the fireman.

The court of Appeals held the company liable on the fol-
lowing grounds.

1, The com any were under a duty of furnishing to their
emnloycees a code of rules sufficient for their safety in the
running of trains--which,was,in tliis case,done.

8. The company was under just as positive a duty to furn-
ish its emplojees with suffiei-nt and timely notice of any
deviation from the re.ular rules whereby they were thrown into
danger--whichwas,in this case,not done.

3. In carrying out this speecial order to deviate from
the time table,the operator at Cayuga would have :‘gone., NOT THE
SRVANTS DUTY TOWARD THE MASTER BUT THE MASTERS DUTY TOWARD
THE SERVANT {AND,AS HE FAILED TO CARRY 1T OUT,H1S MASTER THERE?}
BY FAILED TODO}AN IMPERATIVE DUTY WH1CH HE ATTEMPTED,THROUGH
HIM,T( PER7ORM.

THE OPERATOR WAS THE ALTER EGO,IN TH1S CASE,OF THE MASTER.

This corollary ¥ollows from the holding---if the master
authorizes a servant of any grade to perform any duty which he
owves to his employees,that servant stands in the masters place;j
anc,if his negligent performance or that duty injures another

servan® ,his master is liable. TiiUS A WATER BOY MAY BECC.LE A

VICE~-PRINCIPAL OF THE MOST PGVERFUL RAIL ROAD CJMPANY.
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The holdings cited in this paper have established the

duties of the master toward his servants to be substantially.

l. To furnish,to the best of his knowledge and ability,
proper servants,safe machinery and appliances,and an ample
code of regulations for thg safe conduct of his businesse.

2. To use reasonable care in keeping the machinery and
appliances in a safe condition and in seeing tc it,to the best
of his knowledge and ability,that the co-servants remain sobey
skillful,and safe.

3« To notify the employees when they are put in danger by
unsafe appliances,machenery,or premises.

4. To warn thesservants of any change in the regulations
whereby they are thrown into danger.

5. To furnish a servant a safe place to work.

Damages to one employee through the negli ence of another
which do not,in some particular,involve the necessary breach
of some one or more of the above dutiesof the master,are,pret-
ty generaliy,in New York,held to have been the result of risks
incident to the employment which the servant is held to have
contracted to stand.

The New York courts claim to have rejected all recedent
and to have deeided this doctrine on commonlaw principlese.
Stated in a nut-shell,it is this.

You sue a master ---for what---negligence. The courts say
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"Very well,prove your case and we'll hold him." Now,if,in try-
ing to prove your case,you fail to establish a breach of any

of the masters duties,he is not nepligent;and the court will
say"The one you have sued for negligence is not negligent;you
have put your finger on another man:you hav'nt proved thegr caei
stated in your complaint,and you must fail in your actione.

But if you. establish a breach of one of those duties;
either by the master or by any one whom he has directed to pes
form it;and that you were injured thereby;you have established
H18 NEGL1GENCE and you can recover.

Again,if you only establish the negligence of the master
or vice-principal IN PERFORMING THE SERVANTS DUTIES TC THE
MASTER,and that you were thereby injured,you have failed to
show the masters negligence)for no breach of his duties has
occured: Your action must,therefore,fail.

But it is possible to hang logical weights on this mastes
1y reasoning<Somevmay - sayc?®Why is the negligence of an employe
in a distinct branch of the service one of the risks incident
to the scervants employment ?The answer is " Because the law
makes it so."™ Then why does the law make it so? "Because,from
the nature of the case,it is one of the risks.

Again,--1f the negligence of a servant is one of the risk

necessarily incident to the employment,why is not the negli-
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gence of the master an incident risk: upon what do &ou base
any logical distinction?the answer is the same."Because the
law makes the masters negligence not one of the risks." Then
why doegrghe law make it so? "Because it is not one of the
risks."

Again,-=Why are the masters duties toward the servant
those which the courts have enumerated? "Because the courts
have declared them to be the duties.” Why did the courts so
declare them? Because they are the masters duties," Why is'nt
the master compelled ro warrent the safety of his machinery,
appliances,an’ employees? "Because the law does not make thag
one of his duties." Why does not the law make itone of his
duties? "Because it is not one of them."

These are only arbitrary rules: Theyzare not conclusions
from prineciples or deductions from legal premises. They are
assumptions upon which legal reasoning had been baséd. There-
fore,if any tribunal refuses to accept them,all the reasoning
based upon them failse.

Courts of last resort in several states refuse to accept
them. They differ concerning the risks incident to the employ-
ment and the duties which the master owes his servant. They &
hol# the negligence of a co-servant in a distinet branch of

the business not an incident risk which the employee assumes

by his contract;and that the master has not performed all of
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his duties toward his servants by placing a seemingly fit,but
really reckless,foreman over them or a seemingly fit,but realy
dissapated and unsafe,servant among them.

Three out of seven judges of the New York court are in
sympathy with this more liberal view. To confirm this belief,
note the dissenting opinion of Judge Earl in Crispen V. Babbit
Conecerning the proposition that the middlc man is a viee-prin-
ci;él when doing masters work and a co-servant when doing
servants work he says."The middle man thus occupies a dual po-
sitionithat of co-servant as to all matters within the scope
of his employment and the discharge of such matters as are not
personal to,or absolute upon the master,end as a vice-princi-
nal as to all matters where he abuses his authotitk,or is
charged with the discharge of duties whieh the master h(mself
should have discharged,or which rest upon the master as abso-
lute duties.

1 have made a thorough examination of the cases reported
in this country and in England,and 1 think 1 may safely affifm
that there is no case in which the question was raised where
this dual relation has been recpgnized and the rule thus laid
downe "

Speaking of the grounds of the Mass. holding he says"As &

the masters responsibility has been extended by the doctrine

of respondeat supererior from considerations of PUBLIC POLICY,
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respect to the masters responsibility to his servants. THB
LIMITATION HAS NO [FOUNDATICN 1IN ABSTRACT OR NATURAL JUSTIC.,
AND ALL ATTEMPTS TO PLACE 1T ON ANY OTHER {'OUNDAT1ON THAN THAT
OF PUBLI1C POLiCY WI1LL, PROVE UNSATISFACYORY WHEN BROUGHT TO THk
TEST OF CAREFULL AND LOGICAL ANALY¥S1S."

Refering to the better protection of servants when made
to rel¥ upon their own vigilence rather than that of a master,
he says"To enforce the supposed public policy, a fiction has
been invented by which the servant is said to assume all the
risks of the service which include the negligence of co-ser-
vants in the same common employment. 1f.this fiction were
literally afplied,if it were held that every servant entering
into the service of a master assumed all the risks incident to
such service,the master would not be responsible to the ser-
vant for his own negligence,as that would be as much an inci-
dent to the service asthe negligence of a co-servant.

Refering to a superintendent he says"lt is not too much #
for a master to be responsible for his negligence. He is gen-—
erally a person selested with care,of superior judgmemt and
skill,and is,more generally than other'serVants,able 10 Tee=
spond to his master for his own negligence. lean perceive no
reason founded on public policy,as there is none founded any

principle of natural justice,for limiting the doctrine of
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respondeat superior in its application to the relations betwen

the master and sudh an agent. The master sholild be responsiba
fo all his negligence while engaged in the service,because he
stands in his place representing him as his alter ego;and 1
can percieve no reason founded upon public policy and expedi-
ency for enfo:rcing that doctrine in such a case in favor of
strangers,wvhich does not exist for enforcing it in favor of
the ojher servants of the common masters.

'‘his shows the minority of this court to be in sympathy
with an approaéh to the rule laid down by the English statute.
(1886) A'line of holdings,settled in seven states establishes
an approach to this rule. The examtnation of a tipical case
and a citation of others is all the work that limited spzce al-
lows in this important field.

In Gillenwater v. Madéson & Co, R«R.Co.(5 Ind. 339) The
plaintiff Gillenwater was employed as a bridge carpenter by tht
de fendant ,but was directed to proceed on the de fendant’s cars
to a station a short distance from the bridge to assist in
loading timbers. The cars were thrown from the track by the
negligence of the train men and Gillenwater was injured.

Refering to the Farwell case ‘the courts sayM"Between the
switch tender and the engineer of the company the connection:

was close and immediate. The object to be accoplished by

both was the same. Their <uties necessarily conneeted them-
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selves togather as parts of a whole. The paséing of the cars
in a given direction was the instant result flowing.from their
joint action.

Not so with the plaintifi in this case. His business as
carpenter,as applied to the erection of a rail road bribge,did
not even remotly link him with the careless management of that
particular train--=Though in somgrz'servant of the company,he
was not a co-servant of the cengineer and conductor,witiiin the
meaning of the Farewell case. He clearly belonged to a dis-
tinect department of duty.

If the bridge-builder of the company be regarded as:.a co-
servant of the engineer within the meaning of the Priestly aiid
Farwell cases,the principilé becomes alike vicious and abéerd,
by the very extent of its applicatione. Every person in the
service of the company is brought within its range. BEven the
position of the legal adviser o the rail road is included. He
ﬁo,is in some measure the company's servant. He derives his
compensation and authoritg from the same source as the engin-
eer,conductor,and bridge-builder. Like them,though in a fain-
ter degrce,he contributes to the ultimate objects of the com-
pany. Had he been on the train by tlke side of Gillenwater,and
injured by the same negligencé,inaa suit against the company
he too would have been dismissed by the same argument. He

would have been told that the action was one of new impression,
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that he contracted with reference to the risks of employment,
and reserved a compensation in fees with an eye to these risks,
He would,thereiore,be denied redress because he was a quasi-
coservant of the careless engineer. It would be difficult to
imagine upon what principles,either of justice or public pol-
icy,such ruling could be supported. For the basis of implied
contract and incrsased compensation,with reference to such
risks,on the part of the conductor and legal advisor,is wholly
visionarye.

But when iﬁ is held that the legal advisor,the carpenter,
and all such quasi-servants of the company are not co-servansg
within tke meaning of the Farwell case,because their several.
duties belong to different departments;a result is attained,
clear,just,and of easy application.

Had Gillenwater recieved the injury from the nerligence
of a fellow carpenter in the same employment,while erecting
the bridge,or loading the timbers,a question would then have
been presented within the range of the Farwell case."

This doctrine was maintained in Penne. by 0 Donnell v.
Allegany etce. ReR.Co. (59 Penn. St.):also a bribge earpenter
case,the Ill. court sustaincd it in Chicago etc. R.R.CO. Ve MO
randa ( 93 111l.), Tenn. courts carry the doctrine to the ex-
treme of the I11l. courts in East Tenn. R.R.Co. v. DeArmond,

Kentugky courts make the master liable for gross negligence of



36
b
a co-servint-Louisville R.R.Co. V. Collins (2 Duval 114)Judge
Cooly sustaines it in Chicago & .T.W.R.R.CO. v. Bayiield (37
llieche ),and this is followed in 17 Wall. 555.

Judge Cooly reasons that since,betwcen a master and a
stranger ;%oversaefé act is the act of the master,upon what
legal grounds is it not the act o the principal as between
the master and another servante.

STATEMENT OF THE DiFFERENT RULES.

From the wilderness of precedents,legal principles,and
statutes,we have évolved five distinect doctrines which,for
convenience,may be designated as féllows.

1. The Massaehusetts rule,--exempting the master from the
consequent damages to one servant from the neglicence of anotk/V
in the same business:witﬁ?t regard to their relative rank or
the distinct character of their duties.

2. The Ohio rule,~- so modifying the above rule as to
make the master liable for damages to a servant arising from
the negligence of one whom the master has placed in authority
over hime.

3. The New York rule,--making the character of the act
govern entirely. It holds one doing masters duties toward the
servant to be a viece-principal and one doing servants duties

toward the master to be a co-employeec. This makes a servants
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character oscilating.!ic may be alternately the one opvr the
other as he passes from duty to duty.

4+ The public policy doctrine.

This holds that the servants contract to stand the risks
of the cmployment is a fiction of law imported into the agwee-
ment as an implied contract:ithat this is féunded in publis
poli cy:ithat,by compelling servants laboring togather to guard
one anothers conduct at their peril,safer servants will be
furnishedwhere peoples lives and prorerty are committed to
fheir careithat the reason upom vhich this implied contract is
basea fails where the grades of service are entirely distinct:
tha£,where this reasin fails,the courts are not justified in
éssuming such a contract to have been intended.

5. The statutory doctrine.

Statutes in England and several of the United States
reach a result justified by %y the fourth doctrine.

The third,fourth,and fifth rules arose from the desire
of legislatures and courts to brak& away from the hardships of
a rule which has grown oppressive in many insténces as busi-
ness lias extended its applicatione

CONFLICT, OF DOCTRINES.
These theories)could they be so construed as to stand to-
- o it | ora aalidfo n
gather and reach similar resultgp But the courts 4re in a die~

contenetd discord and desire uniformity'even if it must come
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through the medium of healingrstatutes.

Judge Thompson in his work on negli-ence,in illustrating
one of these principles,concludes that a master mechanic of a
rail road is not a co-emlpoyee with the fireman (Vol.2 Page
1Q32);and,in illus rating another one (yvol.2 Page L035),is
forced to conclude that a master mechanic of a rail road is a
co-employee with the locomotive engineer,

A flagman;who negligently allows a train to pass him and
be wrecked on a bridge in process of repair; binds his master
in New York,for injuries thereby resulting to the trainmen;but
the injured party is remediless in Massachusettis.

A train boy in the employ of the DelL.& W.R.R. is injured
at Binghanton by the neslizence of the conductore Since the
master is a resident of Pemnsylvania,he may bring abh action
and recover against the master in the United States Court.

(17 %7all.553),0r bring it in the state courts and be non-suitd
on the same cause of action.
CONCLUS10ON.

To comprehend all phases of this subjest in a limited
paper is impossible. Solid food has already becn consumed to
a surfeit;but the supply seems to multiply with the consump-
tion,apd to exhaust it would require an indefinitely elastic d

devouring capacity. A critical discussion of holdings on all

the finer shades of distincetion would require a volume instead



of this limited papere.

But the time has not yet arrived for a treatise on the
subjeet in hand. The growing necessities of undeveloped
branches of industry will continue to drive courts and legis-
latures togather on the important features of these yet unde-
veloped doctrineg Time and business will solve these as they
have solved all other questions,when legal reasoning, from dif-
ferent but equally legitimate /rounds,has failed to produce a
harmonious resulte The crucible of tne coming half-century
will bring forth a purity and golidity of doctrine which no
legal dedugiions can now evolve. Then some master at the bar
will write the promised trecatise. A place awaits it beside the
productions of Pomeroy,Story,and Pollock;and it will stand
among the towering monuments in the literature of modern Ameti
can law.

Frank Cummings.
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