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THE PHILOSOPHY OF CODE PLEADING;

The first steps in the path of civilization
are the formation of a system of law and its use in
litigation; When this step is taken jurisprudence has
its birthe. In its begiﬂings it is c¢rude and unsatis-

faectory,it . is narrow and inflexgable but later in its
development it becomes a science. It is called into
being'by thce wants of society and,having at its found=-
ation the principaié of justice,the rhilosophy of
human law must eventlally come to the surface. Vhen
it does come to the surface,then it is that juris -
prudence as an agent and a science becomes a potent
servant of abstract justice and the legal and morel
rules become more in unisonQ Litigation, -t is true,is
an evil and a burden upon society,but it is an evil
which must be born as a refuge from sreater onese
The first step in litigation is the pleading.
During the earliest period of the development of the
Roman law of whieh there can be found any traccs,and
for a long time subsequent to the decemviral legisla-

tion known as the Twclve Tables,therc were five'actions®



by which all e¢ivil rights cculd be maintained. They
we~e arbitrary and necesca¢ily narrow in their appli-
cation,Persons desiring to talle advantage of these rem-
edies must perform various acts,repcat certain form-
al phrases and make all of the symbolic gest resmm--
necessary to bring beforec the court the subject of
the litigation. These regulations werec construed strict-
ly and a party omitting to perform the requirements
was driven from court and his casc failed. The five
Roman actions were as followvse Igt. Action by means of
a wagere. This was the oldest action and seems to have
been in most gencral usees In this action the plaintiff
brought the property claimed into court and wy holding
a rod over it claimed ite. The defendant then did the
same«The plaintiff then offered to wager and his offer
was then accepted; The court then decided the Wager; 2nde

Ay~
Actigk by demanding a Judexe. In this case the Judex

took the place of our jury and might be called a jury
man. But little is known of this action but it is

thought that it was used whecre there was a dispute

as to the terms of an actual contracte. 3rd.Action by
notice,wherein the plaintiff served a summons upon the
defendant to appear within thirty dayse This action

was used whenever the terms of the contract were certain



and the onlv dispute was as to its performance. 4th. Act-
ion by arrest,which was a proceeding by whici the de-
fendant was arrested and brought into courts It is sup-
posed to have been a sort of a body execution. 5th;Actioﬁ
by taking pledge. This was also an execution,being used
against property;
The object of actions was to place within the

reach of thc people modes whereby they might enforce rights
and redress wrongs. This objeet was not gained by the
technical practice under the five forms of actionse A
system containing so little philosophy must necessargly
give way to a more liberal method where a nation is con-
stantly in m process of development.

The Formula is the gencric name given to the
system which followed. In this system we find the first
trace of the modern idea of pleadings. Under this method
the parties came before the Praet®r and made oral plcad-
ings ,which were taken down oy the courte.after the plead-
inegs were drawn the faets were tried before a duiex. New
forrualae were adopted from timec to time and the ol& ones
were extended; There was however another system of plcad-
ing gradally inserting itsgelf into Roman practice at
this times This system was that which by virtue of the
extébrdinary jurisdiction of the praetor enabled him to
try both the law and the fact. This becamc gradually en-

10 ,
larged until it assumed pwwrortions as our modern court



Passing from the practice of the carly Rozans let us
oxamine for a moment the methodS‘of‘the English legists
under their first systematic practice.Here as in Rome
the'difféfgnt médeé of procceding jn{the redress of wrongs,
are known in fhe law as “actions: They were divided info
"formed actions” and "actions on the case" The first
divisgion are of the greater antiquity. They were certain
defined formgs,eaceh designed for some particular wrong;
The.laiter class was more extended an& applied to class-
es of wrongs. ’

Pieadings in the Inglish cormon law act-
ions comprise all th@_allﬁgations during the coursc of |
the actione. The object of pléading is,to ascertain, by a
process of alligétions and denials,the mattcré really in
controvergy,to give the parties mnotice of the ease which
they will be compelled to prossecute or defend and the
gspeedy settlement of the causes It is necessary that they
should be in writing in order to avoid departure from .
the pleadings,which would cause cndless altercation
All pleadings ever deviscd requiring a statement of the
facts constituting the cause of action or the defence,
imply a proposition of law. Issues may be tendered eith-
er upon the truth of the facts or upbn thie truth of the
proposition of law} The issue of faet is tenderd€d by a

denial called an-—answer——er—ea—reptyy The issue of law is

tendered by'a denial called a demurrer



The plaintiff-rirét states the_facté consti=
tuting his éause of actions It is then necessary for
the defendant to file his aﬁswer; he may allege that the
matteré set forth in the declaratioh do not constitute a
cause of actione This is a demurrere He may deny the
£ruth of 211 the matters alleged,which is known as plead-
ing the generél issue; He may deny part of the faets sct
foffhfopbh in the declaration,or he may set up new matter
as a defence. This is called spccial pleadinge The de-
mirrer ¢loses the aitercation by bringing the case at once
to an issue =t lzwe. The issue of law is whether upon the
whole matter as declared,when admitted to be true, the
plaintiff is entitled to recover. That is ,-whcn we admit
the truth of the alligations,by derurring, we deny the
conclusiohs gf iaw ﬁhich-the pleador draws from ithe same
allggations of faete If on the other hand the defendant
wished to deny the truth of the "facts"® alleged, hc filed
a plea called a traversee. By means of this'plca the party
could deny the whole matter set forth, or.he might deny
any part of ite. Again if the parfijishcd and the cir-
cumstances reéﬁired, he could admit the the allsgations
‘ of his opponént to be true armd set ap new mattcr as a de-
fence;Thercupon‘ his 6pponant would file a traverse and
deny the alltgétions averred in the pleé. The matters

thus alleged and denied constituted the issue and it



was to try this issue that the jury .Jas called. In this

ﬁanner theré:might be. scveral pleadingg_served.by.each

party before ® an issue was reachednﬁWhen a party allcged
a mattef which his opponent wished.to deny and that
ali@gafidn was denied, the isgue was determined and the
éausa ready for trial.

The. system which prevailed in the later XMgquity
éourts was rmuch the same.lt contained the same feature
‘of numerous pleadings but dispensed with the fictitioﬁs
allggations used to make the acf;ohs in law to conform
with the origi#nal actions. The old features which were
discarded were the tegnical requirements so peculiar to
primitive peopleg. The phiIOSOphy of pleading was assert-
ing its#elf with the advancee of human thought; ;t is |
often asserted thaf this system is the only trﬁe found-
ation upon which to build a perfect system of pleading;
In reducing the issue to a small campass this is certain-
ly true, and in the hands of learned lawyers it may be sé
cin all respocts‘

When the first New York code was issued it
contéined the "following provisgions"The distincti.ons s
ixﬁ betweén actions at law and suits in equity and the
formgs of all such actions and suits heretofore existing
arc abolished and,shall be in this state but one form of
?ction for enforcement gnd proteetion of private righté

and the redress of private wrongs,which shall be denom-~



inated a civil action". It might secem that‘by this sv7cep=
ing provisgion, the New York 1egislature.had ,Qy'a singie
blow,aéhhilated the whole systemn of ancient English rem-
cdiese This however would be a mistakon conceptione The
common law and equity systems were founded upon a decp
seated and stable philosophy which xxx were not discard-
ed by this legislatione. The old forﬁéhwere abolished but
the old causes of action weré still in existgncey We

have in thc place of a number of pleadings a single one
but this single one must sct forth all the facts consti-
tuting the plaintiffs cause ol action,hence it must con;
tain allof the stotements found in all of the pleadings

in the old systeme The answer is to set forfh the whoie
defence of the defendant and therefore contains alls of
the allggations which woull be found in the many picad=
ings in the early systcm.The same result is reached asi

by the use of the old systcem. The only exception to this
rule is wherc a reply is ussde The defendant denies
certain or all the alldgations in the complaint and
thereby forms an issue. This is the cardinal purpose of

a system of pleading. It is necessary to define the issue
and bring before the judse or jury the point to be de=-
cidede Those who lament that th: contire svstem of com=
mon law pleading is abolished by this new system of plead=-
ing seew to confound the Lorm ol the action 7ith the couse

ol actione Form is not substances liciilier are tie nlsad-



incs ol th partics 'hapyrern oy
o one great ai of the rule m2king it neces:-

arv to weduce all thiz faets in issuc betwycen the part-

ies to writing is to bring before the court the real and
truec matters in disputees This purpose is attained by
requiring each party to state fully and accurately all
of the facts upon which they rely and by requiring their
denial to be truthfully méde in detaile By requiring the
pleadings to be sworn to ,the courts do not permit either
party to allege any fact which is not true or which at
least he does not believe to be true,or to deny or con=-
trovert any allggation which he knows to be trues It waé
boasted that the cormon law system of pleading was ar-
rainged to accomplish this very purpose.But a comparison
of it with the later systcms shows that the contrary
mist be true. All manncr of false statements were always
allowed ancd frequently actually requirede. This necessarily
would often work injusticee. The real chraactecr of a par$s-
ty 94's cause of action or defence could be and often weSa
concezled behind a fiction. The party was not in fact
given notice of the action brought against him; It is
sometimes said that the party would know of the cause or
cla:m of his opponant and therefore would practically
have notices. But the very purpose of a pleading is to
give the opposing party actual notice and if we are to re-

ly upon his personal knowledge why then have any more



than the summonse. This objection it is truec has becn
greatgly reduced by the reform of the equity system. Nev-
ertheless it is also true that there is still room for
improvement in this syst-m,if we look at it from the
standpoint of one accustomed to code pleading;

There is in the conmon law system a distinction
between two classes of facts which is,unknown to the
later methode.That is the distinction between the induce~
ment and the cause of action proper»‘Tnducemenf’and“gis£"
are cormon terms in the old system of pleading. This
distinction however does not pertain to form only but to
the actual substance of the acticne. In the older systom
inducement often consisted of a fictione This is not
the means by which 1t is used in the later system. Here
it is used only when necessary to complete the partiQ§_

e
cause of action. It consists of extring8ic facts which
showv the right of the particular person to bring the act=-
ion or to answer,or the particular liability of the de=- |
fendant ,where these matters are not set forth in the al-
lg¢gations showing the injury or defence; An example of
this would be an alldgation setting forth title, encorp-
oration,&cC.

A contract or legal instrument should be stated ac-

cording to its legal effect.(I Chitty on Pleading 3I2)e



This rule applies to all matters and instruments+A party
is often tempted to set forth an instrument or other
facts in an untrue light. This rule compel%s thec party
to allege the contract in its exact words or to allege
it according to its exact and precige legal effectws

Under the new practice the plaintiff may unitc in
the samo complaint several causes of action either legal or
equitable or bothe They must however arise out of the
same transaction or transactions connected with the same
cause of action and must be of the same nature; It is
improper to join with an action for slander a count set-
ting up a cause of action upon breach of contract. The
causes of action which may be properly joined in the same
complaint may be found in all codes of procedure. (NeYe
Code Civ. Pro.484; )

An action has been defined as a proceeding for

the redress or prevention of wronge. The cause of action
then rmust be the wrong its;elf;The facts set forth in
the pleading show the wrong and if there is no wrong
shown then the complaint is defective as not showing
facts sufficient to constitute a cause of action. This =
may not be always in a neglect to allege allof the un-
lawful acts performed by the defendant. You may allegé

all of the acts constituting trespass ,but if the plain-



tiff neglects to set forth title hc has failed to make
out a cause of action; The court frequently gives more
than one kind of relief for one wrong. The defendant
may owc a debt and it may also be secured by a mortgage.
A failure to pay this however,would constitute only a
single wronge The plaintiff may sue on the debt or he
may foreclose the mortgage. The only way in which to
ascertain the precige cause of action is to take each
supposcd cause of actiong and see ifw taken alone it
states facts sufficient for recovery and then compare
the two and seec if they have any common important facts.
If so they can be said to constitute a single cause of
action The reason for any rule limiting an action to
causes which are practically of the same nature is prob=-
ably founded upo:: a lack of confidence in the ability |
of the average human mind to solve difficult or intricate
questions; It is simply a rule insisting upom simple
trials of fact when they rmst necessarily come before an
a¥erage jury of unintelligent nmn; Another application

of what is practically the same rule is that not only
mict the cause of action msast be between the same part-
ies but must be concerning the same right; A defendant
cannot be sued individually and in the same action in
a representative capacitye

In discussing the foregoing rules we find that



our presgnt juyy system figurcs promingntly in the phil-
osophy of our modern code pleading as well as in the
older mg hods. ILxperignce has taught us that an ordinary
juryv 1is Egﬁ composed of ordinary men and tiic systen of
rleading and in fact our whole practice must be shaped
in order to permit us to retain in our systerr that
feature of which the only peculiarity and distinctive
characteristic 1is ignorance and inability to decide the
ordinary cases which would come before them were it not
for the provisions for their benefites

It is also provided that the causes of action
must arise from the same transaction. "Transaction" is a
term inecluding contracts and any acts or omissions be-
tween the parties that may become the foundation of an
actioneIt is difficult to define accurately this word
derived from trans ago ; The practicéing attorney,it
seems,often finds 1t difficult to avoid dividing up
his cause of action because his cause of action con-
gists of several items or parts or because he wishes to
demand more than ome kind of relief+« The other error
to be avoided is the uniting of two or more causes of
action in one because they are in some way connacteds
All of these errors grow out of a misgconception of of

the preci§e wrong which is the preciSe cause of actiones



Therefore the first question to be answercd is the ques-
tionﬁWhat is the wrong of which the plaintiff complainsé"
The wromg is the violation of the righte If the wrong

is the violation of several distinet rights it is still
but one cause of actiong for there is but a single wrong
But in performing a single act a person may become

guilty of a crime and a tort Here thecre are two distinct
causes of action from a single act; The only general

rule which can be formulated is that after examining the
rights and wrongs and the redress demandedwe we find a
distinect line of demarkation between any parts of the
supposed cause of action it will be necessary to bring
two actions;

On the other hand a cause of action spring-
ing from a single transzction and of the same nature cén-
not be separated into two or more causes of action;All |
damages arising from a single wrong although performed
at differgnt times make but a single cause of actione
( 19 Wend; 207;)80 a rudhng ceg¢ount under a contract is
but a single cause of action; This rule however must not
be interpreted to allow a contract and a tort acticn
united in the same action although they arise from the
same act performed by the same party;

The lew York code perrits a party to unite



in one pleading scveral cazuses of action where they all

arise out of the same express or implied contract. Under

the common law system it was allowable only to unite

causes of action springing from similar contracts. This

was adopted cntirely for the benefit of the jurorseBut

inasmuch as with the development of peoples and systems

of law the individual also develops,it is in these later

days found to be unnecessary to make the restrictions

favoring the modern jury as striet as in former times;

Still it is necessary to limit the cause of action® for

it is a sad truth that the brain of the modern juror

is as yet by no means in a perfect state of developmente
The classes of wrongs which may be united in

a single action are;

For personal injury ( with few exceptions)e

Libel and Slander.

Injury to real property.

Ejectment;

Detention of chattels.

Causes connected with the same transactione.

All of these except the last are adopted from the sume

considerations as the first,viz-in order to make it morec

easy for the jury to understand.

The reply is a pleading which is served by



the plaintiff after receiving the defendant's answer «In

the reply are concentrated all the functions of the sever-

al pleadings in the common law systeme. When a reply is

required 1is often a questione. But the general rule seems

to be ,if the answer sets forth any new matter which,

if standing alon€ ,would constitute an affirmative cause

of action® it requires a replys. Any ncw matter alleged

in the answer which is gnly for the purpose of contro=-

verting the cause of action alleged in the complaint

does not require a replye The law ss set forth in the

cases 1is that only a counterclaim requires a reply but

the difficulty then presents itseelf when we attempt to

answer the question"What
also cases which declare
a replys This is correct

as designating only such

is a counterclaim?"e. There are
.Te

that a set off does not requies

if we accept the term set off

claims as refer either directly

or indirectly to the subject matter of the cause of act-

.:4_

ion set forth in the complainte. But on the other hand,we

accept the term set off

as designating a subdivision of

a counterclaim,these cases are not consistent with the

true theory of the replye.

The only grounds for & demurrer which will be

discussed here are

I That there is another

action pending between the part-

ies concerning the gsame cause of actione



2, That the causes of action are improperly joiﬁed.

3, That the complaint does npt contain facts sufficient
to constitute a cause of action.

The ground first stated is one which would suggest its-
self at once to the student. The object of an action is
to give an ingured party a remedy for his wrongeWhen
that action 1s prosgcuted to its end the remedy is en-
foreed and the wrong is rcdressed or the right protcet-
ed.WVhen this is accomplished the logical conclusion of‘
the law is that the grievance no longer exists. It would
therefore be folly to bring a second action tom enforce

a remedy when there is no logical$y wrong to be redressede
It is upon this theory the rale of demurrcr which pro-
vides against ki#two actions pending concerning the same
wrong is placeds One of the actions will be sufficient

and the plaintiff is allowed but onee It must be clearly
shown however that the parties are identical and that they

are sceking the same remedy for the same wrong in both

The second ground for demurrer which we arc
to consider we have mentioned before. It is as we have
seen founded principally upon the preveislént lack of

confidence in the average jurore Causes of action must



be similar or conneéted with the same transaction in
order to go before the jury for decisgion « This is
solely for the purpose of enabling the jurors to under-
stand the issues and to permit them to congider the coh-
trovercy with more or lcss intelliggnces., In order to ascér—
tain whether or not this objection applies to a complainf
or an answer it is necessary for the party to examine
carefully the whole pleadings

The last ground which we may propcrly exam-
ine is that the pleading does not contain facts suffic-
ient to constitute a cause of action. This is simply a’
denial of the implied proposition of law contained in the
pleading. It is an admission of all of the allggations
contained therein and an asseftion that they do mot show
that the party has suffered any wrong. A party may demurs
to the whole of the complaint or to a single cause of act-
ion eontained therein.

Whenever a demurrer is served the court will
examine all of the pleadings and set aside the first de-
fective pleading-: This rule was adoptcd to induce ecare
on the part of all parties drawing up pleadings. It is
almost the only safeguard against the inaéhracy which
is too often found among those practicing in what are

known as code states-



What then is the philosophy of pleading? The philosophy
of code pleading is necess~ ryly the philosophy of all
prleading and of all law. The principals which underly
pleading are the source and foundation of all legal pheme
nom@na and practice. The law is developed and made iden-
tical with moral law DYy the ever changing wants of so=-
ciety. It is by means of the wants of man that civiliz=-
ation becomes an entity in stead of a mere schemes So it
is the requirements of a people that brings unto its
members a logical systém of logical rules which are certaiy,
reasonable, congistant with customg and immemorials. "The
greatest good to the é@qatest number" was proclaimed by
the ancient philosophers to be both the great seurce and
end of all philosophys Those philosophers were utili-
tarians.The philosophy of all law is EKXXHE prim‘ari‘ly and
only utility; The crucial question th;nvt; be anSweé%d is
"That will result in the greatest good to the greatest
number?" ‘hen that is answerecd we have the key to a
perfect system of law and pleadinge. The carly systems
contained all of the princip&ﬁé of pleading relating to
the cxposition of the issues but it was left for the

later legists in our modern codes to bring forward in an
immeasurably more efficient manne» the indispensable

factor of utility. "The stone which the builders refuscd



is become the head stone of the corner." The corner-stone

of a true system of pleading is and always must be SIMPLIC~-
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