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I TRODUCTI ON .

Proveros, 1t~§§§"£ééiméﬁzd, are the Y"salt of
knowledse, "-— "the gatheringg of ases. ™ They are tne
monunl of practical wisdiom and understanding drawa fron
the scnool of experience, Thelir precepts are the re-
gult of real 1life; and not the erroneous conclusinag
of gpeculative inquirers. It has been suld thnt there
18 no nrovero wnich is not true, because "they are the
result of experience itself, which is the mother of sll

sciences., Lord Bacon hag truly obgserved thstYtae

o
.

ceniug, wlt, and spirlt of a nation are discovered by
tirelr proverovs.®

A maxim 18 1In law wnat a provern 18 in the ordin-
ary affairs of life, They were termed by the Roman

i ] I
Civiiisns legeh leges,— law of laws. Lord Coke de-

fines a i4gxim of law to be a Yeconclusion cf ro:-gon';
and considered then of sucn importance that in enumer-
ating tae geveral sources, or, as he calls them,"foun-
taing" of the law, from wnlich ne dravg hig proofs ani

arguments, he heads the list with the Tazims of the



coamon law,

buech being the importunce of maximsg, it follows
that thiey occupy a prominent place in all legal sys-
tems, ancient and modern. In the abpsence of such guides
a3 these, the body of every legal systen would be 2
marxy and perplerxing labyrinth. “ith tnen a confusing
mass of infinite detalls are tnrown into definite and
compact groups. wWithout them the lawyer would often
be in despalir at the abundance of his material. Wi th
then he has nhig clue from whnicn to work.

A lawyer can at the present day, oving to the
rapid multipliecity of judiclal reports, find & case In
point on both sides of almost every stated question;
and 8o it i8 that resort must be had to that which un-=
derliegs all decisionsg—--—-the conclusions of sound reason.
Following these ne 18 placed avove the confusion of
conflicting rulings. For the able jurist is8 not he
who can ground nhis opiniong on the greatest number of
cases in polnt, but rather upon the deduction of re:«gon.,

It 18 witth one of these MaXims that we have to
deal in the following pases, viz; "HRespondeat Superior,®



or s the phrase 1mpllies "let the principle ansver,"
Involving, as 1t doee, a knowledse of /Ageacy, and Hasg-
ter and BServant, 1te practical importance in every 1ay

affairs of life manifests iteclf at once,



ORI GI N O F T H I DOCTHIWEER,
From the eazz;wgg;g“g;mgazmjurlsprudenoe 14 has
been'stated ag an unlvergal rule that a nrinecipal or
magter 13 oiv%;y responglivle for all wrongs connl tted

Dy hils gervants wiiile scting apout nhis business; but

it 18 difficult to quote a distinct reason 'n susport

yYany of our principles of law are of guch univer-
gal application, and result so manifestly and directly
from motives of publiec policy on wnich our social rela-
tions depend, tnat they 8eea, at first taought, to nave
always exigted as an inherent part of our legal gsystem.
The fact that these laxims,—principles of law;—are 80
universally applied, and are the result of such gradual,
continous growtn, makes 1t the more 4i1fficult to deter-
mine just at wnut particular time and under what cir-
cuagtances they originated.

The rule of law under consideration 1s analogous
to that ualversal rule wiicnh the law 1mpogses upon every
member of soclety, which compels a man to 80 control

n1g pbusineags ag not to lajure others, ¥Iith such an



obligation the law justly charzes a mon wlth the scame
respon8inility for acte dAone by the nands of another,

under hig direction, a8 for scts done by his ovn hands,

14

Tnile rule of law takes i1ts form in tne maxim ——'qui

/)
facit per alium, facit per se, what ne does through an-
other, he does tarouch himself, The technical dAistinc-

tion bpetween thig maxim and the one under consideration,—

Responideat Superior, —— i8 that the former appnlies more

et s

particularly to actions ex delicto, while the latter is

s

The principle underlyin: the maxim probhably first
originated asmong the Romaasg; «%ill 10 trace of the max-
iﬁ itself appears to have bpeen found in the works of
the Homan Jurists. Although a large portion of our
law 18 bporrowed fron the Civilians, 8till, as their
social and politiecal relations were radically different
from ours 1n many resQectn, necesslty d1emanded a vory
di fferent set of rules wnich were peculiarly applicable
to that tine. Do we find that tae Bomanﬁs’treatment
of this subject was affected vy several congideratiocans

whiecnh we do not apoly Lo ourselves, The use of the



term Servant, ia the scnse In whlech we now hold it, was
then appliel only to the slave. becondly, their ides

of Freemen nad associated with 1t a degree of haughty
independence, wnlcnh was entirely inconsigstent with

sucilt a suvordination as the doctrine of Respondeat
superior assumes, They alsoc neld that this notion of
independeace did not apply to the filius familias, but
that for the acts of the filius familias the pater fu-
miliag was under certain circumstances ligble., Jus-
tinian (1) lays dovm the rule on this subject as followss
“winere a delict is committed by a slave, a noxal action
lies agalnst the master, wiro on veing condemned, nas
nis option of paying the damages awarded, or surren;
dering the slave 1In satigfaction of the injury." In
the early days of Rome these/actions were a»plied to
wrongs committed by children in power no leass than by
glaves; but Ythe feeling of modern times has rightly re-
belled againgt such inhumanity, and the noxal surrender
of children under power hag qulte gone out of use. "

The Roman lavw on the subject of vicarious liabil-

ity may be briefly stated in the three followin#s propo-

(1) Inst. IV, Tit., 8.



sltions: — (a) The master was liable for all acts of
nlg glave, Undcr the old law, 48 was stated, the mace-
ter could relieve nimself from this l1abllity by surren-
dering the slave under the nrinciple Noxa caput sequl tur,-
the crime followg the author or nead. Thls rule was,
nhowever, subsequently changed in tae magster's favor, asg
1t was slleged, by putting the Master in the slavesn

place 8o far ags to make him responsipvle for the slave?’s
delicts, (b) The pater familias wag, under the old law,
liable to an action for the migconduct of the filius
familiuas. riere the baslis of the action was the theory
of the subjection of the family to the pater familiss,
They declared that the fathcer could not take the bene-
fits of hig supremacy without 1ts burdens; in other
words, if hé was to receive the profits, it was just

that ne should be charged vwith the loss. (¢) Vlnere a
person undertook by contract to perform a certain plece
of work, and such work required the co-operation of em-
ployers, he was liable for any negligence of the employ-

ers which occured in discharging their duties.

The first mention of the maxim in the English law
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1s found in Coke’s Institutes (1) where Sir kdward Coke,
ooserving that “it is good to know now the law commonly
called Respondeat Superlor holdeth 1n our courts, " savs
1n concluegion, of an old case, “if Balivins has not the
anpllity to respond, then the master regsponds. " The
rule sugyests that the master will, in all cascs, be
liable for wronss committed by nis servant, vhen acting
about the master’g vusiness, tarougn Inattention or want
of gkill. All of tne authorities, from the eurliegt
cases down, support this, The rule 18 80 plain that an
example by way of elucidation, would not make 1t clearer,
Hor 1g tnere any diffleultyin applying it so ags to
charge the master for injuries inflicted by the gervant
in executing different orders, A8 for ezampnle where
A employs B to cut down trees on his land and omits to
instruct B go that he mignt distinguish the boundaries
of nigs —(A?8) — land, A will pe liable for tne trecs
of an aijolning owner wnhich 13 1mproperiy cut dovm., (2)
Ag nhae already been stated, the liablility of any-
one, otaner than the party actually gailty of the wrong-

ful act, proceeis unon the theory qul facit per alium,

(1) 4.
(2) Corman v  Loyer of n.¥Y, 14 abb. Pr. <01,



facit per se, e party employliang hasns the sclection of
tne party employed, and 1t 18 ressonable that he who has
made tue cholece of an unskillful, careless pergon,
snonld be made to answer for any injury resulting from
tae want of gklll, or w.ant of care of the person employ-
ed. But the party sought to bpe charged must atsnd in
gent and careless conduct the injury has been occasion-
ed; otherwise the true principle underlying the rule,

nor the rule itself canaet apply.



LI ABILITY 0O F M A B 1T I K FOR
ACTS O K 5 ER VYV AN T DON R UN D KR
i I S COMMAND.,

The leading ggggmgngggﬂiggbility of & magter for
acts of tne servant done under his command is that of
Gregory v Piper (1) decided in the court of Quecns
Bench 1n 1820, The action wns trespuss for plucing
large quantities of rubblsh against the walls and gntes
of the plaintiff. It appeared that the plaintiff oceu-
plied a public nouse called the 'Rising Sun" with a otu-
Dle yard velonging to 1t where he put up the horses of
hig guests. The way to the stable wae through a yard
in the rear called the %0ld Kings Yard," Subsequently
the defendunt purchased the 01d Kings Yard and disputed
the plaintiff’?s right to pass along the same to nie sta-
ble. e enployed one 5. to lay down rubbisn in order
to ongtruct the way. 5., when called as a witness,
testified that he had been 1nstructed by the 1efendant
not to let any of the rubvish to touch the wall of the

plaintiff; that he had executed those orders as nearly

(1) Gresory v Piper, 17 i,C,.L. 454,



-4

a8 he c-ould, and that the rubblsh, being of « looce kind,
as 1t pecunmec dry naturally tumbled acoinst the pleintiffls
wall, The gquestion before the court wus whether the
tregpuss wug the act of the muster, or of hls servant.
The evidencg show?dhat the natural consequence of tne

act ordered to be done viag, that the rubbish should go
acalnst the wall, and g0 the magter wag neld angweranle
in tresnagg., Littledale J. after precsenting a hypo-
tnetical cuse, concludes vy gsaying; "if the servent

therefore in carrying into execution the orders of the

magter, uses ordlnary care, and injury is done to an-
other, the macter 1is 1iéble;” Park J. was of the same
oplnion and thought the defendant llsable. He cays:"if
a single stone had been placed sgainst the wall 1t would
have been gufficient. The defendant must be taken to
have contemplated all the probable consequences of the
act wnicnh hé had ordered to be done; and one of those
probable congequences was that the rubbish would touch
the plaintiff?s wall. If that was so, the laying of
the rubblish ogainst the wall was as mucn the defendant’s
act, as 1if it had been done by his expreae command, "

I T S Tt T I T T T T I I i B



1he defendunt vags, therefore, the person vwho caugsed
the act to ve ‘dcne, and for the nceegsury or natural
congequencens of hig own act, he was held liable.

beveral quections sugoest thewaselves upon a study
of" this cage vihlenh well deserve g careful comsideration,
Ag to whether the servent . viag the ggfgggggfjg §p;ygg§4
there was no doubt 1a this particular case; nor wae it
disputed that the scrvant acted beyond the scope of nhis
authori ty. But the guegtion very frequently arisegs
in casea of this cort,—— who are included within tne
term. Ygerveat?® The very nature of this subject will
ghcwy the importance of solving suen o question at the
outset; or rather of laying down some tegt by wihrich the
relation of muster and gervant may be ascertuined,
Having determined who are gervants it becomeg necessary
to understund what 1s meant ny the termg, which ocecur
so freqgquently in the cases and text bookg, ''scome of
authority" and. "course of emnloyment, and first,—— .
¥no are servents within the meaning of the rule?————

The maxin, which 1s uged to exnresc the doctrine

unier consideration, implies that the pergson to bhe charg -



ed must stand 1n the relation of guperior to the percon
wno cemmits the wrongful act. Therelore, in order that
the maxim muy arnly to uny particulsr cage there must be
& guperior and & gubordinste whose wrongful act 18 the
ground of compleint. (1) In the ordinary scceptation
of the term “servent® an element of menlal or buse ger-
vice seemg to be conveyed; but the tern ig not restrict-
ed to pereeoens enguged in a menial or even domestic ser-
vice. The term gervant coversg o prood field and 1e
applicavle to any relstion in which, with reference to
any matter out of vhien san ~lleged wrong hag gpring, tie
person soucsht to be charged has the right to control the

action of perscen doing the alleged wrong, Thisc right

of eontrol appears to be the most rellable tect by whileh

of

-

to determine whether tone relation, master and servent ex-
iets. A8 viug sald by Bennett J. in 4 recent Vermont

enge, (2) ‘the responslbpility of the muster grows out

of, and 18 measured by his control over his servants

H
and in fact 1t begins and ends with 1t; altnough there
are cascs where the rule has been gatisfied with a slight

degree of actual control over the scrvant; without the

(1) Blackwell v Wisweii, 24 Barb. -3B6.
(2) 7oun of Pawlet v E.R.Co. 28 Vt. 2¢%.
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existance of this essential element of centrol and d4i-
rection over the gervant, it is difficult to discover
any principle which can,lin law,make the acts of the ser-
vant the acte of the master, Y This right of control-
ling the conduct of another implies the power to dis-
charge him from the service or employment for just cause;
accordingly the power to dlscharge 1g gald to be a gulde
by which to determine whether the relatlion exists, - “The
true test to detcrmine who is the magter, and conse-
guently who 1s liable to the party 1injured, 18 to deter-
mine who employed the servant and who had the power to
digcharge him," (1) The 1ifficulty in all these cages
1s not foﬁnd in the'rule of Respondeat Superior itsgelf,
for that 1s simple and easlily understood, but the
tTouble lies 1n accertulining whose servant the person is
that does tne injury. When the last 1s declded the
question 1s nolved,

The rule 1s, to a nmaried Jegrec,founded on & certein
power which the servant is privileged to exercise, and

which, for the prevention of injuries to third parties,

he 1s bound to exercise over the acts of his guvordin-



15

ateas; therefore, where no such power exlsts, the rule
cannct be exercised, Hence this direct and absolute
co-existence of the maxim vwith the relation to whienh 1t
13 applicable, aund tc the particular subject muatter to
wiiich that relation extenis, is an import.nt proposit-
fon iIn ‘determining to what cases the rule may be exten-
ded.

There 1ig éne Importuant qualification to be obser-
ved in this ccnneetion, namely; that there can be but
one regponsible guperior for the same gsubordinate at
the same time, and in respect to the same trangsaction,

The 0ld cagses regarded absolute ownersnip In the
property, in the use of which some Injury had occured,
cg a conclugive test in dertermining who was liavle for
the servant?’?s acts in the use of the same; but thls is
not regarded as law nov, Ovmersaip may, nhowever, bhe
todian wag. As for examaple permltting one?’?s name to
remain over the door of a house of buslnegs and on &
cart, is eviience that such person holds himself out as

ovner of the cart and master of the driver, so as to

- aee v wm e e M Mm e e mm Em En am em e M Em m am an e Ee G am m e em Ee e m me W Tm e e em h M mm e G e em Em e e Mo e e we em e e
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charge him for liabllity for the driver?s negligence., (1)

To conclude, therefore, a general rule may ve laid
down as follows: The scrvant must, at the time of the
accldent, have been in the charge of the master’s prop-
erty by ials consent and suthority, engaged 1in his bugl-
ness, and In respect to that property and business, un-
der the master’s control.

The French law on this point is in harmony with
our own. But in their 1nterpretation of the article
the French lawyers have gualified the doctrine so far
ag Tegards the “Commettant" and  “"préposé% by saying
that to make the former liaple for the negligence of
the latter, the prépose must be acting. “"sous les ordres,
sous la direction et la survelllance du commettant "
that 18, the servant must be acting not only under the

oriers, but under the direction and gurvelllance of the

principle.

. Liabllity of the magter when the Servant acts be-
vond the scope of his authority.——— The general rule
is that a master will noﬁ in any case De liable for

wrongs committed by his servant when not acting about

(1) Bloane v Elmer, 1 IIun 810,



his master?’?s vbusiness; or what 1s substantially the aame
thing, while not ucting within the scope of hls author-
1ty. This statement 18 ¢0 rceusonable and 13 based on
grounds so obvious that they need gcarcely be suguested,
In all affairs of life men are obliged to accompllish
gome acts through otnersg, But where could such persong
pe found who would venture so to act, if the mere cir-
cums tance that they were employed by another about any
buginess, made them Insurers agulnst all wrongs whilcn
they might commit durin: the period of the employment.
our law d1oes not even put a father to such an oneroﬁs
regsponsibllity in respect of the torts of hls minor
child. Althouzgh for reasons of public policy the hus-
pand was formerly held liable “Yeiviliter% for the torts
of his wife. But in all other cases where the rela-
tion of master and servant subsists by virtue of con-
truct, and the sevvant acts outside of hls employment,
the maxin Respondeat Superior does not apply.

hot 1s meant by the terms. Vcourse of employmen t"
andYsceope of authority?Ye——m—— These‘expressions are
found in nearly all the text pooks relating to this sub-

ject, and are current in the arguments and decislons of
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this class of caces. They are phrsasses winlenh have g
gettled signification, but their mesning can only he
accurantely defined by the 1llustration of authority-
tively deciied cases, There are two cases vwhich may
SCTVQE 48 1llu0trution8£ in the one the defendant was

held liable, in the other not. The digstinction, 1f

any, between tne clircumstanceg of the two cases 1s very
fine, but they are the leadins cases and thus give the
key to the whole line of authorities on the subject.

In the first case, vhatman v Pearson, (1) a contractor,-
defendant Pearson — was employed under the district
board of Greenwich in carting away the soll excavated
from a highway during the congstruction of a sewer, and
for this purpose employed a numher of men with horses

and carts. The duty of the nmen so employed was to
travel with thelr carts for a certain number of hours
each lay over a specified route with an hours interval
for 4d4inner, but never to leave thelr nhorses or carts,

or quit thelr work. One of the men went home to din-
ner at a place about a quarter of a mile out of the ling

of nis work, and left his horse and cart in the strect

(1) vihratmen v Pearson, LR, 3 C.P, 422.
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in front of hig houaco, VMile the driver vos thue ol -
cont, the horse ran away and injured the plaintiffrs
rallings; for whienh damage, action 10 prought. The
judge at the trial left it to the jury tc wapwhether
the Ariver had . been mllty of neslizence, anl whether
he v oat the tine acting witihin the scope of his author-
1ty. They found that he wags, and gave their verdict
for the plaintiff on both points. Thls declsion was
sustained by the higher court.

The secondvoase, story v Ashton (1) was thils;
The defendant was a wine merchant, and on the day in
question sent his clerk and carmsn with a horse and cart
to deliver wine at I3, They delivered the wine and re-
celved some empty bottles to return. It was the duty
o' the carman to have drlven back directly to the defen-
dant’s office, left the bottles there, and taken the
norge and cart around to the stables which . were near.
Ingtead of doing thig the carman, when vwithin a short
distance from home, at the persuasion of the clerk,
turned off in gnother direction on an errand for the
clerk. “While driving along the road in pursuit of this
errand, he heedlessly drove over the plaintiff. The

(1) Story v Ashton, L,R. 4 J.B., 476,



20

questlon before the court wag, whether the defeniant
waes 1lable for the negligence of the carman; and this
was declded in the negsative. Cockburn J. says; "“"The
true tegt 18, that the master is only responsible ao
long as the servant cuan be sald to be doing the act, the
doing of viiich he 18 guilty of negligence in the courge
started on an entirely new and Independent journey,
which had nothing at all to do with his employment, ®
The first casc ig perwnns wl extreme one for the

Inf'erence of the master?s llability.



\
J
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LI " BILITY O o T tL I VIS A S
FOR T H R S LRV AN T vw I I W U L
or
M ALICTIOU 0T B,

Th¢e mora recené, anq au“it e penerally couacedad,
the better rule, ie that, aulthcugh the act wos vilfulls
performed, the mister vwill not be relleved from lignll-
1ty, provided the sct wus done 1n the course of the
muster’s ousiness and v.ithin the scope and firites of
the servunt’s employment, Upon the authoriiy cf the
earliest case on tnig point, MeManus v Cricket, (1)
helding that a master 1s not liable for the wilful acts
of a servant In driving nis master’s carriasge agalnsgt
ancther, vithout the direction or aesent of the master,
a long line of decigsions srose, The rule declsred in
thege cases vae that the master vvae liable only, where
the injury was caused vholly by the servantis negligence
in the discharge of the muster’s business, and not
where the servant?s scts vere intentionully wrongful and
malicious. The theory on whien the declsione are put

seems to be, that authority from the muster 1o the ger-
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vant to commit & virong or o c¢rime w11l not be implied,
and that such wilful acts w11l be deemed those of the
servant and not the master. They recognl:e a peculiar
nental condltion of the aservant at the time the act vag
done, and make the morsl quality of the act the test of
the Muster’s liabllity, 1Instead of leaving it to depend
upon the inqguiry vhether or not the act v.as done in the
cource of the master?’?s bulsness. Under the operation
of suech a rule the master would get the benefit cf all
his servants scts done for him, whether right or wrong:
and would escape the 5urden of ull 1ntentional scts
dene for him which were wrong. In other wvords, 1t
would eneble the master to escape ligbllity fot certaln
acts, because done by another, for which he would Dbe
responsivle 1f done by himself; and the public, obliged
to deal with his azents, might be wholly wlthout redress
for any iIntentional injuries done by tne servants, £C-
cerding to thig it would salways be safer for a man to
conduct his buelness vicariously than in nig own person,
A dectrine so fruitful of mischief conld not long

gtand uanghaken in an enlightened system of jurlsprudences

o e e e b e e e e am w  em me e g W e e e e e M En M ms A e e e e e M e Sk me e e e e e e G M e e e e



23

and so we find 1t repudlated by eminent writers. (1)
-"ihe languave in KMelfanus v  Cricket", ags seld by Judee
Redfield, (2Z) %“is elther nigsundergtcod, or 1¢ not law
in Amerlca, and never husg been. " But thls dictum must
be tuken vith some quallficatlion, for the case wisgs fol-
lowed for some coneglderable time in many of the states
of thln country; as the development of the New Jork

law on this polnt (see below) w111 1ndlcate.

The question is, therefore, in all cases in which
the master 1s sought to be charged for the act of the
servant, not whether the act was wilful or mallicious,
but whether 1t wag done while the gservant vwwas encoged
in the course cf the master’s business and wilthin the
scobe of his employment. This rule 1s received wilth
approval as being the more just and resgonavle inter-
pretution of the lilabllity of the servant, and one vhlch
places 1t upon a clear and equitable foundstion,

History of the New York doctrine asg to viilful
acts i———— The progress of the law on this point 1s not
more interesting in the gtate of Hew York than in many
other states of the union. Still as 1llustrative of

e e m e e e - e e e e e e e e e A T e e e e e e =
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(1) Cooley on Torts B3B; Reeves Dom. Rel. ©640.
2) Howe v Newmarch, 11 Z#llen 49,



how wuwilling the courts are to depart from any appar-
ently esteblished precedent, this state furnieghes o gocd
example. fd olthough 1t muy be necessary tc relter-
ate to come extent vhat hes sglready been suld, atlll s«
brief resume of the law must necegsarlly pe indulged
In, if any attempt 1e mude tc trest of the development
of this subjcct in Lew York statc.

The doctrine that the master 1s not liuble for
the servunt’s wilful act was followed In lew York at an
early date. VTho first cace was viright v Viilcox (1)
in which 1t was said that the master could not ne held
liable for the servent?« wilful act of mischief. The
declision was based upon the theory that the wilful act
of the servant was decmed to pe a departure from the
masters bucinesgs. The effect of this rule — a8 6l-
reandy steted pg 4& —— was to meke the wilfulness of the
act, in every case, the test of llabllity. For if the
gservant was engaged in hisg master?s businegs and comml t-
ted & wilful act, his employment,so far ug thot sct was
concerned, terﬁinated:eg ingtanti, If then the act we&s

wilful or malicious, the pluintiff who guffered from 1t

- e o e e em e e o e e e
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could not as ¢ matter o¢f luw rccover.

weverul cagcs follow thils, one of which especiul -
ly dsgerves brief mention. This 1¢ the case of Isaucs
v Third Ave. H,R,Co., (1) one whiog rave rise to much
difficvlty upon the questionas to vwhot vete of the cer -
va@t the mester ie¢ iiable for. Here a lady pagsenger
upon a horse car desiring to alight, stepped out upon
the pletform of the car and requested the conducter to
stop it; declining tc get off until the car had come to
a full stop. While the cér Vies gt111 1n meotion, the
conducter threw the lady from the same with greot vio-
lence, so that, falling upon the pavement, shc wog ser-
lcusly injured. The court of appeals held the set was
wanton and maliclous, and not in performance of any
duty of the master; and therefore the master wag not
liable. The caec has peen gseverely criticilsed, and
eminent authority hac deélared it erroneously decided. (2)
It is,withcout a doubt, a border case.; and slthough the
true tect for the liablility of masters 1g there recog-
nized, still the difference in opinion srose from the
peculiar facts, and the cuse cannot be consldered as

(1) Issacg v Third 2ve. &.G.4o0. 47 koY, 1422,
%) Koa¥s Underhill on Torts O1.



gecklng to overrule or quualify the doctrine 1n any mun -
ner, The F,.F,Co. contracted with the pascenger for o
cafe and courteous ex1t from the car, and the conductor,
pelng 1. char . oi the car, vwus charged vith the duty
of" providing 1t. 50 that vhen he viclated that duty

he was guilty cf & breach of tne -luty for wirich he wae
recpongible.

The true rule as finally laid down 1In Jott v
Consumersa Ice Co. (1) seemg to be that for the acts of
4 servant within the general scope ¢f his employment,
vhile encuced in his master?s businegs, the latter is
recponslinle whether the act ve done negligently, wanton-
ly or even wilfullys the gquallity of the act docs nct
erecuse, Thus was the rule of Mcianus v Cricket, us
laid dovm in Yright v viilcox, graduully relaxed snd at
last completely overthrown in the state 1n which 1t re-
ceived the most emphatlc recognition,

Exceptions as to the application of the rule re-
rarding the servant’s wilful or malicious actsi——-There
ate certuin clusses of cuses in which the application
of the test ——see pugedd— as to wilful acts, 1s not
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of esgentlal i1mportence, but In vhich the magter 1¢
neverthelesg held rcaponsible for injurles caused by
the wrongful acts of his gervents. These are cases
vunhere he 18 under an absolute, imperatlive duty to do

a certoin act. oucn ure the follocwine: (a) Vnere the
noster hes mude o contract to do ¢ certoin thing, and
his gservants, DY wrongful sctg, have pnrevented 1ts ful-
filment, though such acts be wilful and msliclous. (1)
(b) VWhere the muster ls « common carrier of passengers,
and therefore, uwnder the legual obligutieon to protect
1ts patrons while in his charge and glve them o gsufe
and comfortaeble journey. It is the carrier’s duty to
trest his pagsengers respeotfully, and protect thﬁn
acainet the violence and insulte, not only of strungers
and co-pasgssengers, but particularly of hls own servente,
If thercfore the pasgenger lsg assaulted and Insulted
throuch the wilful misconduct of an emplovee, the mas-
ter 1s held liable. In one vepect, thls duty muay De
regarded as flowing from an impllied contrasct; so that
the master would be liable on the same ground ac Iin
case (u) above. (<)

(1) vieed v vanams LLE.Go. 17 G.Y. nac.

1 AT
Blackstone v RN,Y, & Erie E,»,Co. 20 H.,¥y. 48,

(2) Bryent v Eich, 106 IHuss. 180.
Gtoddard v Grand Trunk ¥+, F,Co. 5% wve. 204%.
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(¢) where the servont, by his wrongful act, creats
nuisance mapon the master?s premlces, or doee an sct in
the uase or improvement of gsuch premligces, which couscs

a trespues to adjacent property; a8, where gervantsg are
plagting on thelr moster?’?s land, end gtone and earth
are thrown upon the adjacent premiscs. (1)

(d) viiere the muster 1sg an innkeerer, snd therefore ab-
sclutely regsponsible at conmnon law for the gaefetv of
the goods entrustel to him, (except from injurles oc-
casioned by the act of God or the public enemy) and hig
gervants cause the logss cor destructicn of the gceds,

or Injury tc then. The master is liuble for the lcsgs
sustained, salthough the servants did the wrongful act

wilfully.
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I NDRERPENDNT CONTRACTO K,

[

The application of the doetrine Fespondeut Super -

ior frequently gives rise to questions of great nicety
regpecting the regponginility for acts or negliegence

off & ceontractor,

Eefore consicering the various caseg, a general
Tule ug a result of them may be lald dovn ag focllows:
One who hasgs contracted with a competent snd fit peraon,
exercising an independent employment, to de & plece of
work not in itself unlawful or attended wilth danger to
others, sccording to the contirsctor?’s own metheds, and
wilitnout nis being subjcect to control except us te the
results of his work, will not be answerable for the
wrongs of such contractor, his sub-oontrabtors, or hils
servants conmnmitted in the prosecution of such work.

"he starting peint from which all the modern cos
on thls qurstlon have been argued, 1g the cuse of Bush
v Steinman, (1) Friefly stated the case 1e thig: A
ovning o house ny the rcedside, contracted with - to

(1) Lush V Steinman 1 Bos. & kFull. 404,

J
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repalr 1t for a stipulsted sun; B contracted with C to
do the work; C with D to furnish maoteriuls. The ger-
vint of D brought & large quontity of lime to the houee

and pnlaced 1t in the rcad by which the pleintiff?s car -

riase wus overturined, It wae held that 4 was unswer-
able for the dumsges sustulned. kyre €C,J. says, hov-

ever, that he hasg.‘'great difficulty in stating sccur-
ately the ground on wnich the action 1g to be supported!
Looke J. decldes the case on the ground that Yone hav-
ing work going on for his benefit, snd on hig own vrem-
lses, must ve civilly answerable for the acts of those
whom he employs. ¥ According to thie a —an who bullds
a house 1¢ responsible for the negligence of every man,
and hilg gervants, who furnishes materisl for the gsome,
whereby damages result tc third parties;— and this,
regurdless of now remcte or inconsequential the darugce,
An exanination of the suthorities on which bush
v btelnmun 18 declded, will justify the conclusion that
the cage doeg not even recognlze the principles on whid
the former cases are decided; fer in them, the acts done,

which were the subject of the complaint, were either un-
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der the control of the defendant , or elee omounted to
of the plaintiff’s estute.

ihe question, which scemed to be unsettled, came
up agein in Quurmen v lurnett, (1) & case o5 to the
1iability of the owner of a carrisge, who had hired
horses and « driver from a livery gtable, for necgligence
of the driver by which a third percon was injured. The
court held thut the defendant was not liable on the
ground that he did not 40 the act which coused the in-
jury, or in any vay contrelled or directed 1t, This
cese has been wniformly followed in IEnglsnd, and ;8 re-
cgarded ag having cettled the questicon there.

The decisions In the United bHtates have not peen
entirely uniform, The leading case,— Hillisrd v liche
aréson,— (%) followg the holding of Quarmun wu -Burnett
Thomas J., in an el¢borste opinion reviewling all prior
cases, cays of Bush v Steinman;— . #1f a case cuan be
suld tc huve been overruled, indirectly and directly,
by rcascning and suthority, this has been. NOo one
could hsve exunined the case wilthout feeling the 4if-

Cuorren v furnett. © M. & vi. 409,

)
y Liilliard v  waicouardson, 8 Gray. o449,



ficult of tnut ecleanr headed judre, Chlef Justice Eyre,

9v LR

of knowing on wha at, 1ts declsion was put., ™ In
New York there has been a multituilc of cuses and for o
time they seemed inclined to follow the lead of ling v
Steinman, Fut in Blake v Terrisg (1) 1t was declared
that the princinle laid dovn In ITwush v Stelnman wan
not law in few York state.

YWho are independent contisnctors? ——— It 1s im-
portunt to distinguish between «u gervant and a gontruct
or. ihe term. "contructor® is used to designate a per-

gon who 1s not, like & servant, mder the constsnt ang
Ilmmedliate 1llrectlon and control of hisg emplcyer 1a the
progsecution of the work which he is enguged to do, but
vno accomplishes a particular cnd or result, dontrollia:
the work during 1ts progress, An Independent contract
or g defined by a Pa. judge (2) is. "one who readers
gervice 1n the course of an cccupation, representing the
will of his employer only as to the result of his work,

and not as tc the means by whiech 1t 1s accomplished, ¥

The contractor muct snswer not only for hig own wrongs

but for the wrongs coxittel in the course of the work

(1) Blake v Ferris, © nL,Y. 4i.
(2) Harrlson v Collins, 86 Pa. St. 1BQ,
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DYy hls servantg.

Under the operation of such a rule the public will
De bdetter protected; for the contruetor, beling reaporn-
slble for nis own neglivence, will thus be touenht cau-
tion; while a suffer irom the negligence of mis gervun i,
willl not be compelled to resort for compensation to the
insclvent cervantg,

vhere work contracted for 1s wrongful per ge,———--
If & proprietor of resl proverty contructs for work
wnleh 1s wrongful per se,—— thut 1s, 1f in ordinarily

performing the sume its amounts to a nuisance, or is

directly or necessarily injurious to third nurties,
he will be responsible to such third parties for dam-

ag

©

S regulting from the work, or nuisance. Utherwlsge
a responsinle proprietor having work to perform, the er-
ecution of which would be atteanded with danger and per-
hapse Injury. to tiird parties, could let the doing of

the work by contract to an irresponsible party with the

view and for tine purpose of avoiding pcigsonual lilanility
for uny 1umages regulting fron its execution in the
wnannef required, The liabllity of the master in such



cases, however, reots upon the 1ten thut he is a co-tres-
basser, by reason of his directing or iartieipating in
the worlr done, and not on the prineciple of Hegpondent
Superior,

Where the werk 18 4angerous to OLNOTs, —mmm-
Jdt,according to previous knoviletre and experience,the
work witich a pronrietor envages a contractor to do
1s likely to be dangerous to others, althoush carefully
verformed, it rests with the proprietor to foresee such
migchief and guard asalinst 1t. In other words the
proprietor direccts an act to be done from vinlech injur-
ious congequences will result, unless gome meung are
taken to prevent them In the shape of additionsl work,
put oalts to direct the latter to be (done as a part
of the contractor’s duties. The proprietor 1s not,
thercfore, in the position of a man who has simply
authorized and contracted for the execution of a work
from which, 1f executed with due care, no injury can
arise; but is regsnonsible, 1f in the progresg of the
work, injury arises from the negligence of the con-

tractor and hig cervants.
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Liability for“ooliateral“ acts of contractor, ——
Artcollateral" uct s here referred to, is one not
directly connected with the work engaged in; as, leuving
worls unguarded at night, or a plle of dirt in the high-
wuy. The rule 1s well ototed by the esuprene court of
the Unitel States in Robbins v Chlcugog¢1)y.Cliffora J.
saye i "when the obstruction or defoot‘creutod or cuused

in the street is purcly cgllateral to the work contrect-

ed to be ‘lone, . . . . . the rule 13 that the proprietor
18 not liauble, "

There vug u line of cases which distinguished be-
tween a contractor and a gervant in that an employer
wag not liable for ¢ Y“ecollateral®™ act of negligence by
g contractor, whereas he was lianle for such acts on
the part of a gervant. But 1t is questlonevle whether
guen 1s the law now.,

Dtatutery regulationg make proprictor liavle, ——
‘here o duty 1s impesed by actatute upon a verson to per-
form an act, he cannot invoke the rule of Resvondeut
Superior to excuse any defuult or non-performance. This

is s0 plain that notning more need be g¢ald recuriing 1t,;
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although there are many cases declided on just this
ground.,

Effect of negligence in selecting contractor, ——--
ihe reluation of master and aervent depends in a measure
upon this right whien the puarty cmploying hoe of ge-
leeting the party employved. Ho one can be held resnon-
sible as prineiple, who has not the right to choose the
arent from whose aets the injury flows. co 1f the
proprietor choose a contractor wholly incompetent for
the work enguged in, and injury engues, the proprietor
ls liable for his own negligence in naking such a cholece,

Proprietor 1s liable when he personally interfers
with the contractor’s workman.-—— An employer méy‘make
himself lianle by assuming control of the viork or any
part of 1%, so that the relation of master and servant
g ereatet, or g8o that an injury whieh ensues may be
traced to this interference. The rule laid dovn by
Bosworth J. in Heffermun v DBenkard, (1) 1s that.“if
an owner modifies in any rcgwpeect hls contrauct vilth
those contracting to ercet « pullding, go that in Jdoing

any particular act the workmen are oveying the direc-

(1) ilefferman v Tenkord, 1 lobdt. (H.Y.) 450,
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tionsg of the owner, 1f that sct 18 dangerous and neg-
ligent, ond ‘tomoge ensues, the ovner is lilable, "

vhot supervigion by the nroprietor will tuke the
cause out of the rule depends necessarlly upon the cir-
cuna tunceg ol each cuge, and the interpretation of the
contract itoclf. 1he‘mere fact that the vproprietor
retulng & general supervision over the work for the pur-
pose of sautlsfying himeelf that the contractor carries
out the stipulatiocns of the contract, 1is ncot control
sufficient to maize him responsivle for the wrongs done
to third persons in the prosecution of the work,

If contrel 1s gtipulated for st all, 1t must not
be go absclute as to make the discretion of the contract-
or gubordinate to thut of hils ﬁrinciple. and thus create

the relation of magter and servant,



A#FPRFLIOCATI UN O F T I K bOCTRINLL
to
CORRPOQRATI ON S,

The doctrine off;g;;ggaggz ouperior aprlies tro
corporationg ag well as to individuals. It may bve
broadly stated that in respect to the liability for the
acta of their gervants, corporations stend on the sume
footin: as individuals witn this limitation; thut the
business about wihileh the servant wue acting vhen the
wrong was commltted, must have been guch o buginess as

the corperatlion could lawfully enguage in 3 that 1lg, 1t

mugt hrave been intrarvireg; and not ultra vireg: for

the corporation cannot exercisge other powers than thos e
vilich are conferred ny leginlative authority.

Formerly the rule did nct apply to munileipal cor-
porations so as to charge them for the delicts of thelr
gervants; but now they are held to the same liabllity
in respect tc the delicts of thelr officers and ser-
vants, wihen uscting about thelr officlal enmplocyment,
whniech attaches to private corporetions and individuale,
Thias 1iubllity 1s necegsary vicarioug, and resting upon



the maxim hesvondeat superior. bome gtateg (iew.York)

(1) have modified the rule thet acts muet be intra vires

to the extent, that a corporation 1s liible for the actn

of 1ts officers, donc within the gcone of their genergl

powerg , though the particular act which the offlcer sa-
suwnel to do, 1s one wnhieh the corporation could not

rightfully do.

(1) Booth v Farmers bnk., B0 N,v, &96,
B, Co, v NeCarthy, 66 :U.5, 268,
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Agents of public officers.-—— Here there 18 o dis-
tinetion betwecn officers who uect directly for the pub-
lic and those vho sct distributively for the individ-
uals and indirectly {or the public. Those who &ct 1n-
directly for the public are reasponsible to the individ-
uals f'or whom they undertake to act, in & private action.
but officers whose dutlies are of & public nature are
not usually held liable for the wrongs of those through
whogse agency they are obliged to act: they may, however,
be liabple to the public in a criminal progsecution., They
are agente of the punlic and not of those guperior of-
ficers whose orders they recelve and obey. FFor exam-
ple, no instance is dicclosed where an attempt hag veen
made to hold a militury commander liable for the wrongs
of nhig gubordinates, unless guch a wrong could ne direc-
tly truced to some negligence of hls own.

Un the otner nand, officers, and sheriffs, who
act distriputively for the public and recelve theilr

fees from the pnarticular individuals for whom they oct,



are senerally held llable for the wrongs of their dep-
uties,

Pogtmuasters, although answerable for the wouat of
attention to the foiciul conduet of thelir gubordinates,
are not reeponginle for thelr cecret and individual de-
linquences. Therefore an action does not lle aruins t
& pestmaster for the stealing of a4 letter by a oworn o-
gigtant,appointed and retained by him in good faith.

Put it is otherwlse 1f the postmaster employ a private
percon, not duly annolnted and sworn ags an aggistant;
because this 1g official migconduct on the part of the
postmagter, S0 1t has been held that a mail carrier

Who hag not neen sworn sccording to law 1g not an of-

ficer of the government, but a gervant of the contract
or who appoints him, so that the latter 1s regponsinle

for nis defaults.
Shipping. ——— VYhether the master or the ovner of

a ship 1s liable for the negligence of & crew depends
a8
upon the coatract between the muster and the ovner, ex-

plained py surrownding circums tances. The relation of

master and servant does not cease unless the owner hag
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given up all coﬁtrml nf the vessel and of her employ-
nent, and all the 1mmedlate and direct interest in the
frelght earned ny her. In other words, if the churter
purty 1s such that the ovner is to provide everything

and huve 8 crew of hils own cnooslay, or retuing power
to dismliss the officers und crew, or in fuct hires,
pays and controls them, the owner, and nct the master,
18 to be deemel the magster of the crew. Fut 1t i ob-

vious that 1f a contract amounts to a gemige of the

vesgel for a definlte term, then the charterer becomes

the ovner pro hac vice, and the crew are his servants,
The tendency cof the courtsﬁs to hold the crew the ser-
vante of the owner ingstead of the charterer, (1)
Licensed public carmen or draymen, and others who,
under a puvlic license, follow certaln voestions on be-
half of any one who may hire them to do a pnarticular
job within the bonds of their license, dc ncot stand in
the relation of servants to the one hiring them; but
are deemed 1ndependent contractors in respect of thuat
particular job. The merc¢ fact, however, that a man 1s
obliged by luw, to select servants from a particular
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class who are skilled 1n thelr respective eallings, and

are so licgensed, does not neceggarlly exclude the re-

lation of master and servunt exlsting between them,
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CONOGCLUBI OHN.

Such 1¢ a brief :;;I;;;m;elating Lo the respensi-
bDl11ty of masters to third parties for the torté of
thelr servantg; bput the distinctlons aa to whon a ger-
vant 1g, and vhen not scting within the scope of nls
caployment. or even wnether he be & gervant at all,uare
so refined, and the authorities are so conflicting that
a ti:orough and careful study is neceggary in order that
the difference may be distinguished.

The writer hug attempted to first lay dovn gener-
al rules and then point out the more important excen-
tiong and limiltatlong to the game, whieh could be gath-
ered from the cases. It i1s im-pongible to lay down
any cet of “iron clad% and inflexible rules applicable
to all cagses of this nuture, for the reason tnat exuct-
ly the gume circuanstances are not likely to ococur 1n any
two cases. However, certain rules may be deduced fram
the almost intinite mass of low on the gunject, which
apply to clusces of cases, the fucts of which are of the

game general character.
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In conclusion, 1f what has alreudy peen said shall
materially ald or serve as a gulde 1n colving any ques-
tlion respecting a master?’?s liabllity for his scrvzonte

torts, one purpoee of the writer will have been ottalned,
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