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Introduction,

It seems to us that in ancient times the remedy for
injuries was limited against the immediate or visible wronn-
doers, Mr, Justice Holmes thinks that the remedy was in
early times against the immediate cause of damage, ever in-
animete, the cwner of which was therefore bound to surrender
it (noxae deditio), though in later times he was allowed to
redeem the offending property by & money payment. This is
reversing the order of ideas which looks upon the surrender
a8 having been a substitute for payment. (The Common Law,
page 16). But the advanced state of human affairs found
this inadequate, and the principle that/a principal or em-
plover is responsible for the acts of his agents or employ-
ees, either when expressly or impliedly authorized by him,
was8 soon established. This rule is, in the words of Chief
Justice Shaw of Mass., obviously founded on the agreat prin-
ciple of social duty, that every man, in the management of
his own affairs, whether by himself or by his agents or ser-
vants, shall so conduct them as not to injure another.

It is the great advantage of the common law that it is more



flexible or capable of being modified than the statute law.
It does not, strictly speaking, give general propositions

in definite terms, but decides each particular case accord-
ing to the practical needs and justice of human affairs, and
finding that the rule above stated is improper in some in-
stances, it did not fail in its work, and modified it and
exempted the employer?’s liability in case the person injured
is also  his employé. But once established principle 1is
applied. to new instances so far as cases present their like-
ness and it can not be changed wholly nor abolished by the
judicial authority. On the other hand, our society devel-
ones from time to time, from day to day, and new businesses
come up one after another, and an old principle of law does
not give a proper remedy, or sometimes works a hardship or
prevents the manacement of a new business. But the law,
being a creature of necessity, adapted to the business and
wel fare of the community, it must be so modified or even
changed by the legislature that it is able to give proper
regulation.

The modern corporate business having grown 8o rapidly



in the last half century, and as the nature, its business
being performed by its agents or officers, the relation of
master and servant was a great subject of litigation. We
intend in this short paper to state, as briefly and as

plainly as possible, the principle, origin, and growth of

the subject under consideration, and how it developed to its

present condition.



The Relation of Employver and Employee.

In considering my subject, it may be necessarv to de-
vote a preliminary remark to the relation of employer and
employee; in other words what constitute the relation of
master and servant? or more shortly, who is a master and
who is a servant? The common understanding of fthe words
master and servant and the legal understanding are not the
same; the latter is broader, and comprehends some cases in
which the parties are master and servant only in a peculiar

perhaps only for a single purpose.
sense and for a certain purpose;A To avoid this ambiguity
the words emplover and employee are used synonymously with
master and servant in the legal sense.

The relation of employer and employee exists between
two parties if one has the order and control of the work
done by the other. An employer is one who not only pre-~
scribes to the workman the end of his work, but directs, or
at any moment, may direct the means also, or as it has been
put, "retains the power of controling the work"; and he who
does work on those terms is in law an emplovee for whose

to be
acts, neglects, and defaults, to the extentAspecified, the
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employer is liable.

Pollock on torts P.69; Sadler vs. Henlock (1885) 4 E.& B.
570,578; 24 L.J.Q.B. 188,141; Cooley on Torts,p.s822,624;

But a contractor, sub-contractor, or other person exercis-
ing an independent employment, is not an emplovee within the
meaning of the rule. He is not under the order or control
of the person for whon he does it, and he may use his own

QY

takes onlv to produce a given result.
Underhill’s Law of Torts, (4th edition) p.58, 54.

Thus a contractor emploved bv navigation commissioners
in the course of executing the works, flooded the plaintiff’S
land, by improperly and without authority, introducing the
water imto a drain insufficientlv made by bimself. Here
the contractor, and not the commissioners, was held liable,.

Allen v. Howard,7Q. R. 960.

Again where a eonpany contracted with A. to construct a
railwvav, and A. sub-contracted with B. to construct a
bridge on it, and B. employed C. to erect a scaffold under
a special contract between hin and C., a passenger injured

by the neglioent construction of the scaffold could sue only



(e, and not A., B., or the coapany; but such a case would be
very restricted to apply, because the original employer re-
tains his control, though not exercisel practically, over
the contractor, or personally interferes and makes hinself
a party to the act which occasions the damage, he will be
liable. Knight v. Gex. 5 Exch., 721.

Above all, the legal criterion of the relation of an en-
plover to an employee is the power of controlling the work.
Thus a person who is habitually the servant of A. may be-
come, for a certain tine and for the purpose of certain
work, the servant of B., even although the hand to pay hin
is still A?’s. This is a case of temporary transfer of

service. Murray v. Currie, L. R, 8 C. P, 24,

Employer?’s liability to his employee.

Having seen in the preceeding statements who is an em-
ployer and who is an employee, we are going to enter into
our proper field; i.e. Employers liability for damages suf-
ferel by emplovee in the performance of his work. An en-

plover’s liability for damages to his emplovee may arise in



twq wa Vs,
I. From his own negligence.
II. From the negligence of another or co—emplové.
We will consider hereafter, in order, what is the liability
of an emplover in these cases, and first, the negliocent acts
of the emplover.
I. Negligence of Emplovyer.

It is a general rule that an emplover is bound to take
reasonable precautions to insure the safety of his employees;
to say more specifically, he owes to the employee to provide_
(a) safe place to work, (b) safe machinery, tools and appli-
ances, (c) competent and skilful emplovees, if anv, (d)
reasonable rules and reaculations, if co-emplovees are num-
erous, (e) and some other special act according to the cir-
cumstances, If he neglect these, the employer is, adeneral-
1v speaking, liable for an injury caused on account of it.
e will consider more in detail of what the employer?’s neg-
ligence may consist.

(AY. Safe place to work. The emplover’s negligence

ma v consist in subjecting the employee to the dangers of



One of the defendants was manager of the mine, and it was
worked under his personal superintendence, and the plain-

tiff was not aware of the state of the shaft.



unsafe buildinqs, or to other periis on his own premises.
"his rule was established by public policf and common jus-
tice. A man can not be understood as contracting to take
upon himself risks which he neither Knows nor suspects, nor

has reason to anticipate.

Marshall v, Stewart, 83 Eng. L.& Eq. 13 Ashwix v,
Stanwix, 80 L.J., 9.B. 188; Cooley on Torts, p.648.

Thus in Mellors v. Shaw (30 L.J.,Q.B., 883) the defend-
ants were owners of a coal mine, and the plaintiff was em-
~ ployed by them as & collier in the mine, and in the course
of his employment it was necessary for him to descend and
ascend through a shaft constructed by them. By the defend-
ants’ negligence the shaft was constructed uns;fely, and was
by reason of not beinq.sufficiently lined or cased, in an
unsafe condition. By reason of this, and also by reagon
of no sufficient or prdper apparatus having been provided
by the défeﬁdants to protect their miners from the unsafe
staté of tﬁe sﬁaft, a stoﬂe fell from the side of the shaft
on to the plaintiff’s head, and he was dangerously wounded.

/0n this state of facts the defendants were held liable.



So, where an employer ordered an employee to take a bag of
corn up a ladder which the employer knew, and the emplovee
did not know to be unsafe, and the ladder broke and the em-
plovee was injured, the employer was held liable.
Williams v, Clough, 8 H.& N, 258; Underhill’s ILaw of
Torts, p. 66-87; Wheeler v, Mason Manf, Co., 1835 Mass,
204; Pantzar v. Tilly Foster Min. Co., 99 NWN.Y. 888.

In the case of Wheeler v. Mason Manf. Co. the Mass. court
through Allen, J., said: "We are of opinion that the duty
resting upon the master is not merely one of reasonable care
and diligence to give a proper notice, but that he is respom
sible in case the servant suffers through a want ol receiv-
ing a proper notice of the risks to which he is exposed.

The servant does not assune, and is not to bear the risk of
unknown and undiscovered perils; but he is held to take
those risks which are known or which, by the exercise of
ordinary care, he ought to know, to be incident to the na-
ture of the business in the place where and in the manner
in which it is earried on,"*

The same view was, substantially, taken in the NWew
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York court above cited. It says: "The rule that the serv-
ant takes the risk of the service presupposes that the mas-
ter has perforned the duties of caution, care and vigilance
which the law cast upon him. It is those risks alone
which can not be obviated by the adoption of reasonable
measures of precaution by the master, that the servant as-
sumes. "

RBut when the emplovee knew, or ought to know in the
circumstances, the danger, he can not,generally speaking,
recover for an injury suffered; but this refers not onlv to
the safetv of place, but to all the other cases, and we will
notice this subject in a subsequent part, that is, when we
treat of the contributory neglivsence of the emploves.

Application and Modification of the rule.

1. This rule has been applied against railroad comnp-
anies in the case of injuries to their employees in conse-
quence of the road-bed beina out of repair. The emplover
is bound to make reasonable efforts to keep it in repair.

Snow w. Hoasatonie R,R.Co. 8 Allen 441; Elmer v,

Locke, 185 Mass, H75,
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In the case of Elmer v, Locke it was decided that a
breakman in th%emplovment of a railroad corpomation may
maintain an action against the corporation for personal in-
juries occasioned, while in the exercise of due care, by tte

fall of a trestle-work supporting a portion of a spur track

which was intended for use for an indefinite period of time

if the fall is caused partly by the defective construction
of the trestle work, and partlvy by the neadligence of the
fellow-servant of the plaintiff.

2. But a railroad companv is not responsible to omne
of its employees for an injuryv occasioned by a latent de-
fect in one of its bridges, where the company employed com-
petent persons to supervise and inspect the bridge, by whom
the defect was not discovered,

Warner v. Erie R.R.Co, 39 N.Y. 488; Iadd v, New
Bedford &c., R.R.Co. 119 Mass, 412 Cooper v. Ham-
ilton Manf. Co. 14 Allen, 198.

In the case of Warner v. Erie R.R.Co., Bacon,J., del-
jverina the opinion of the court, said: "The true princi-
ple applicable here is that, when the defendant has erected

a structure to be used in its ordinarv and accustomed bus-
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iness, without fault as to plan, mode of construvction and
character of materials so that it was oricinally sufficient
for all the purposes for which it is used, employs skillful
and trustworthy agents to supervise, examint and test it,
and that duty 1is performed with frequency, and with such
tests as custom and experience have sanctioned and prescrib-
ed, it has exercised such care and skill as the law exacts
of an emplover in reference to his employee, and that no
liability can attach to a party for a defect in such struc-
ture by which an employee has sustained an injury, unless
there has been actual notice or knowledge that defects ex-
isted which, unless promptly remedied, would be liable to
produce serious or fatal consequences."

The Mass. Courts decided just by the same view,
8. The employer is not bound to use the newest or
sagfest appliances, but reasonably safe ones.

Hull v. Hall, 738 Me., 114; Probst v. Delamater, 100
N.Y, 268; Hickev v. Taaffe, 1056 N.Y. 268.

(BY. Safe machinerv,tools and appliances.

The emplover may also be negligent in not exercising



1B
ordinary care to provide suitable and safe machinery, tools
or appliances.
Readhead v. Midland Ry. Co.. 2 Q.B. 412,L.R. 4 Q.B.37%,
The modifications.
1. But he is not guarantor of the safetv of machin-
ery and is responsible only where he has lailed to employ
reasonable care and skill in its selection.

Ladd v. New Bedford R.R,Co. 119 Mass. 4192; Painton
v. Nor. Cent. &c. Co. 88 N.YV., .7

If, therefore, an injury results to the employees, from g
failure to exercise reasonable care and prudence in this

regard, the employer may be and ought to be held respons-
ible.

Keegan v. “estern R.R.Co. 8 W,Y. 175; Hackett v.
Middlesex Manf. Co. 101 Mass, 101; Laning y. N.Y.Cent
R.R.Co., 49 N,Y. 521; Ill.Cent. R.R. v. Welch, 52 I11.
. 1883.

2. The emplover is not bound to adopt the newest and

safest appliances, but reasonably safe ones, or to change

or supposed improvment
its machinery in order to apply everyv new improvement in

A

appliances. Wonder v. B.& O.R.R.Co. B2 Md, 411; Hull v.
Hall, 78 Me. 114; Probst v. Delanater, 100 W.Y. 288
Hickey v. Taaffe, 108 W.Y. 2868.
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3. He must make reasonable efforts to keep his machin-
ery in repair; this duty is like that to furnish originally
safe machinery and can not escape by delsgation.

(Solomon R.R.Co. v. Jones, 30 Kas. 68013 Richmond é&c, Co,

v. Moore, 78 Va. 98 Puller v. Jewett, R0 WN.Y. 458,)

In the case of Solomon Rv Co. v, Jones, Brewer, J..,
delivering the opinion of the court, said: " It will not be
doubted that the duty of the companv is not only in the
first instance to make reasonable efforts to supplyv machin-
erv,tools ~c., safe and sufficient, but also to make like
effortts to keep such machinerv %c¢., in good condition, and
to this end must make all reasonable and necessarvy inspec-
tions and examinations", and cited many authorities.

In Fuller v. Jewett (80 N.Y. 48) it was decided that
where an engineer upon a railroad locomotive was killed by
an explosion of a boiler which had been for some time out
of repair, and had been frequently reported and sent to the
repair shop for repairs, that defendant who was operating
the road was not excused fron liability by the facts that

there was no negligence on his part in the employment of a



superintendent of repairs, or in omitting to make proper

requlations, that the master nechanie¢ havinag charme gave

proper instruction for the thorough examination and repair

of the engine, and that the negligence causing the accident

was that of the mechanics directed to make the repairs.
(CY. Competent and skillful employvees, if any.

, consist

The emplorer’s negligence may alsopin employing emplovees

who are wanting in the requisite care, skill or prudence

for the business entrusted to them.

(Alabama, &c. R.R.Co. v, Waller, 48 Ala. 459 Mich.Cent.F.R
v. Dolan, 82 Mich. 510) U.S.%c.R.R.Co. v. Wilder, 116 I11 /9

Alderson, B., in Hutchinson v. Ry. Co., (56 Kxch.8343)
savs: "The servant when he engaqges to run the risks of the
service, including those arisimg from the negligence of fel
low servants, has a right to understand that the master has
taken reasonahle care to protect from such risks, by asso-
ciatina him only with persons of ordinarv skill and care.,"
3rav, Je.s 1in GGilman v. Hastern R.R.Co., (13 Allen 428) savs
*A railroad corporation is bound to provide proper road,

magchinery and equipment, and proper servants. It must do
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this throurh apnropriate officers, If acting throuah ap-
nropriate officers it knowingly and mneglidentlv employs a
inconpetent servants, it is liable for an injurv occasioned
to a fellow servant by their inconpetency"

Tonning v, N, Y.Cent.R,R,Co., 49 M. Y. 521.)
Application and modification of the rule.

1. Dearaze of care to select emplovees. Generally
speakinag, the emplover is only required to exercise ordina-
rv care and prudence when he hires any emplove, but this is
rather to be considered according to each particular case.
It is not enough that such care as is ordinary is used if

that is not reasonable under all ciruumstances.

(Mobile &¢. R.,R. Co. v. Thomas, 42 Ala. 872, 7154 Ala. %cC.
®,R,Co, v. Waller, 4% Ala, 459; Wabash Ry. Co. v. Mc.,Dan-

iels, 107 U.S. 454.)

2, The employer does not warrant or auarantee the
fitness or competencr of his employes.
(C.Cuo®” J.C. &c. Co. v. Troesh, 88 I11. 545, 48 Me, 291.)

This is setftled rule fron aguite earlv as Pristlv case.

8., It is not enourh that the enplover selects one or

e
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more agents of approved skill and fitness, and confers up-
on them the power of hiring. These are the duties to be
performed by the employer himself and any person who was
put to perform those stands just in the same position with
the emplover, If any injury arise from negligence of
such agent, the emplover is liable as his own negligence.
(Lanning v. N.Y.Cent.%c.R.R.Co. 49 W.Y. .521; Malone v.
Hathawav 84 N,Y. .5-9.)

4., If the emplover continue incompetent persons in

his emplov after their unfitness becomne known, or when,
by the exercise of ordinaryv care, it would have known, he
is liable, though he had exercised due care and diligence
when he selected them. The duty continues during the
employment. In Gilman v. Easter R.R.Co., it was 8aid
*such a continuance in employment is as much a breach of
dvty and a ground of liability as the original smplovnent
of an incompetent servant."

( Lenninoe v, N, Y.Cent.R.R.Co., cited above; Gi;man v. BEas-
ter’ R.R-CO.! ]3 Allen 439.)

5. If an emplovee, originally fit, is retained after
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the employer, with reasonable care, know he has become un-
fit, the employer is liablse. Because it will be the duty
of the emplover to dismiss from his service any emplovyee,
who from habits of intemperance or habitual carelessness
or recklessness or otherwise, becomes incompetent, at the
risk of beina liable for the consequences of such servants
negligence to fellow servants, if he does not do so.

( C.C.& 1.C., &cCo. v. Troesh, 88 Ill. 549; Lanning v. N.Y.
Cent. -R:Q-R-‘ ("Oo ] 49 N.Y. 521 .)

But as to the duty of the emplowver to exercise such
reasonable care and diligence in ascertaining what the man
is, after employed, there is a hard question in practice.
In Chapman v. Erie R.R.Co. (55 N.,Y. 579) it was decided tha
good character and proper gqualifications once possessed may
be presumed to continue, and the employer may relv upon
that presunption until notice of a change or knowledge of
such facts as would be deemed equivalent to notice, or such
at least as would put a reasonable man upon his guard.

This was an action by the administratrix of an engineer to

recover for injuries to the latter in a collision, due to
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the negqligence of a telegraph operator, whose duty in the

defendants® employ was that of train dispatcher, The sub-

ject was reviewed., The lower court charged the jury that

"But, if after a coapetent and proper person is emploved

for suech a dutv, if his habits become such that it is un-

safe to trust him any longer in that capacitv, the company

are bound to use, through their proper officers, such reas-

onable care and diligence in ascertaining what the man is,

alter he is emploved, as they would be in his original em-

ployment." Reversing this judgement, the court, tbrough

Church, Ch, J., said: "To this there was an exception. We

think this rule of diligence is too broad and can not be

sustained, The general rule is, that notice or knowledge

of incompetency is necessary to charge the principal with

the duty of acting.

8. Some cases hold that the employer is liable whe-

ther he knov the unfitness or not, if the employer did mnot.

)
D
o1
-~

( McDermot v. Hannibal &c, Co. 87 Mo.
7. But a single negligent act ol an employee is not

enoudh to show him incompetent.

(Balt. &c. Co. v. Neal 85 Md. 488.)
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(D). Reasonable rules and regulations, il co-employees
aTe numerous, It is the employer’s duty to prescribe suf-
ficient rules for the conduct of the business.

(Regan v, St.Louis #c¢ Co.,. 8 8,%W,Rep. 871,803 Sheehan v,
New York &c¢ Co, 91 M,Y. 8282 Abel v. Pres., &c, Del. &c. Co.
103 N.Y. 5R1.)

Qualifications of the rule.
1. But he need not adopt the safest svstem,
(Hannibal, &c. Co. v. Kanaley, 17 Pac.Rep. 824, XKans.)

In Hannibal and 8t.J.R.Co.. v. Kanasley, Mr., Justice
Valentine, speaking for the court, said: "The law does not
require a railroad company to direct the movement of its
trains by orders from the train dispatcher alone, nor does
the law require it to adopt any particular form of orders,
or anyv particular system for communicating them..........
The law only requires that the means adopted shall be
brouocht to the knowledge of its employees, and that they
be reasonablvy well calculated to secure the safety of its
employees, if obeved."*

(Fy. Other cases in which the employer is bound.

The emplover’s lighilities are not limited to those cases
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already discussel, but he is liable for his negligence in
many other eases.

1. The employer may be guilty of actionable negligenc
in exposing persons to perils in his service which, though
open to observation, they, bv reason of their inexperience
or youth, do not fullv understand and appreciatz, and in
consequence of which they are injured. Such cases occur
most freguently in the emplovment of infants. This rule
puts on the emplover a dutv to exercise more than ordinary
care when he employs infants or inexperienced men; and it
is no doubt necessarv to protect themn, In Bartonshill
Coal Co. v. McGuire (8 Macg. H.L. 300,311), Lord Chelms-
ford, in speaking of an injury to a woung girl from exposure
to machinery in the building where she was emploved, says:
"It might well be considered that, by eunploving such a help
less and ignorant child, the master contracted to keep her
out of harm’s way in assigning to her any work to be per-
forme, The supreme Court of Massachusetts has very prop-
erly sd€id for thsir protection:-"The notice of which the

defendants were bound to give the plaintiff of the nature
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of the risks incident to the service which he undertook,
must be such as to enable a person of his vouth and inex-
perience in the business intelligently to appreciate the
nature of the dancer attending its perforunance. The gues-

of
tion, indeed, on this branch of the case is noQAdue care
on the part of the plaintiff, but whether the cause of the
injurv of which, by reason of his incapacity to understand
and appreciate its dangerous character, or the neglect of
the defendantas to take duse pgecautions to effectually in-
forn hia thereof, the defendants were bound to indemnify
hin against the consequences. But in deternainina this
guestion it is proper and necessarv to take into consider-
ation not onlvy the plaintiff’s youth and inexperience, but
also the nature nf the service which he was to perform,
and the leadree to which his attention,while at work,would
naed te be devoted to its perfornance. The obligation of
the "defendants would not necessarily be discharged by mere-
1v informing the bov that the emplovment itself, or a par-

ticular place or machine in the building or room in which

he wzs set to work, was dangerous. Mere representation in
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advance that the service agenerallw, or a particular thing
connected with it, was dangerous, might give hina no ade-
quate notice or understanding of the kind and degree of the

r
danver which would necessarily attend the actual perfora-

ance of his work.,"

(Grav,J., in Coombs v. Wew Bedford Cordage Co. 702 ilass.572
Coolev’s on Torts, pp. 652-354 and note; Sullivan v. India
Manf. Co., 118 Mass. 896; Jones v. Florence Min. Co., 68
Wis. 258, 25 Am.L.Reqd.(n.s8.) 591.)

2. The employer may also be negligent in commanding
the emplovse to go into exceptionally dangerous places, or
to subject himself to risks which, though he may be aware
of the dancer, are not such as he had reason to expect, or
to consider as being within the employment. In this case
the infancy of an emplovee is also of great importancs.

(“alona v. Hawley, 48 Cal. 409; Ry. Co., v. Fort, 17 imall.
568; Chicano #c¢ Ryv. Co. v. Bayfield 87 Mich. 205; Lalor v.
Chicaaco #¢ R.R.Co., 52 I1l. 401, S5.C. 4 A1.Rep. 316.)

In case of Lalor v. Chicago &c Ry. Co.. the declara-
tion averred an employment of the plaintiff’s intestate as
a common laborer in the business of loading and unloading

cars, and for no other purpose; and that while he was en-
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qaged in loading a freight car with iron, the deceased was
ordered by the superintendent or foreman of the company emn-
ploved to manage, direct and superintend the business of the
coupany about the depot, to couple and connect a freight car
with other cars, contrary to the special engagement of the
deceased, &c.y, in doing which he was crushed to death. This
was held to set out a good cause for action. "The company
was constructively present, by and through his officer, and
must be charged accordinglv. It was, then, by the direct

conmand of the companvy that the deceased was eyposed to this

peril, and one out of the line of the business he had con-
tracted to perform. He was killed by the negligence of the
driver in charage of the locomotive while thus exposed. The
law would be lamentably deficient did it furnish no remedy
in such a case". But this is a very hard question in prac-
tice; some cases hold that if the emplove know the danager to
excuse him,
be incurred, mere fear of discharge for disobedience will not,
Russel v. Tillotson, 140 Mass. 201, and another case

holds that if a mature and experienced enployvee consents

to do work out-side of that he engamed to do, he can not re-



cover. (Cole v. Chicago, &c. C0.,37 N.W.Rep. 334, (is.)

3., It is also neglimence for which the enplover may
be held responsible, 1T knowing of any peril which i3
known to the employvee also, he fails to renove it in ac-

cordance with assurances made by hin to the eaplovee that

he will do so.

(Patterson v. “allace, 1 Macq. H.L. .748; Lening v. W.Y. .
Cent.R.%.Co., 49 ".Y. 5213 Patterson v. Pittsburgh, &c.

R,F,Co.y 78 Pa. st. 889; Cooler on Torts, P. 881.)

Modifications of the%fﬁleCQ)

(1), If the defect or danger is not such that an or-
dinary prudent eaployee wvould continue at the work after
pronise, the emnployer is not liable.

(Dis. of Col. v. McElligolt, 117 U.S5. 521.)

(2y. If in the particular case the business of the
naster is entrusted to another, his assurance must be
taken as that of the master hinself.

(‘¥ayne ~c. R.R.Co. v. Gildersleeve, 83 ifich. 183; WNelson
v. "7inona &c. Co., 88 W.W.Rep. 908(:Minn.); Ind. %c. Co.

v. “atson, 14 M.E.Rep. 721(Ind.)

(2Ye It is sufficient if the pronise is asde not to
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plaintiff individually but to his qang of workmen in his

presence.
(Atkinson ~c. Co. v. Sadler, 18 Pac. 46¢Kan.)
4, If an emplovee is injured by the negligence of a

servant and that of the master conjoined, he 127 recover

of the master for the injury, for the master is at least

one of the joint wrong-doers in such a case.

(Grand Trunk Ry. Co. v. Cumnings, 108 U.S. .700; Pittsburgh
&e., Co. v. Henderson, 87 Ohio, St. 549; Cone v. Del. Zc.

ton v. Stewart, 100 N.Y. .518; DBooth v. Boston %c. Co. 3

M.Y. .2%; Elmér - v.Locke, 135 Mass. 575.)

(Fy. Exception to the rule,--Contributory negligence
of emplovee. “here the employer is sued by his enplovee
for an injury which it is clained has been occasioned by
his neglirmence, it is very proverly and justly held that
the plaintiff can not recover if his own negligence con-
tributed with that of the defendant in producing the in-

jurv.

(Cooley’s on Torts P. 687; Burns v. Boston &c. R.R.Co.,
701 Mass. B0O; Cooper v. Buttler, 108 Penn. S8t. 412; Lyon
v. Detroit &c. R.R.Co., 81 Mich. 429.)
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Nualifications to the exception. When the eaployee
had knowledge of danger. As to this case, there are some
conflicting authorities. English rule is that, where a

servant is injured bv an instrument which he is hinsel?
using in the course of his enplovaent, and of the nature
of which he is as much avaee as his aaster, he can not
recover amainst the master, notwithstanding that such in-

-

strunent was not the safest for effecting the object in
view,

(triffiths v. London & St. K’s Dock Co., L.R., 12 0.R.D.
49% Dver v. Leach, 268 L.J., 5. .221; Senior v. Ward, 1 E.

& B, .235; Asop v. Yates, 2 H.&N. 738; Griffiths v. Gidlor,

t

7 H.&E N, 843,)

In case of Porter v. Hannibal &c. R.R.Co0.,(30 Mo,
180) an instruction that a rail road company would not be
liable notrithstanding the unsafe condition of the tirack
if plaintiff, a servant, knew, or could,by ordinary dili-
gence, have known, the state of the track, ras refused and
held that it was not the business of the servant to as-
certain whether the machinerv and structure of the road

are defective, but it is the dutv of the comnpany to keep



then in a safe condition, and it is resvnonsible for a fail-
ure to do so. But on the other hand, it was held that if
the servant has full knowvledge and makes no report or ob-
jection, he takes the risk.

(Krov v. Chicago &c. R.R.Coey 82 Io. 357; Mcrlynn v. Bro-

die, 21 Cal., 578.)

Mass. court decided more precisely on this point in Snow =,
Hoosatonic Ry. Co.(8 Allen 450); the court said through
Bigelos, C. J.:"It nev be sugaested that the plaintiff
oumdht not to recover because he continued in the perfor-

mance of his duties after he was aware of the existence of

the defect in the road. There may be cases where g ser-
vant would be wanting in due care by incurring the risk of
injury in the use of defective or inperfect machinery or
apparatus, after he knew it might cause him bodily harn.
But we do not think this case is one of that class. His

continuance in the employment did not necessarily and in-

evitably expose hia to danver.”
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II. Negligence of Co-emplovee.

(Ay. General rule. It ras a mdeneral rule in Xng-
land previous to the first of January, 1331, and in most
of the United States, that an emplover is not liable to
his eanployee for damaoes resulting from the negligence of
his co-enplovee in the course of their connon emplovment,
unless the emplovee causing the injury was incoapetent to
discharae his duty, or the emplovee injured was not at the
time acting in his eaplovers eaployment.

Origin and principles of the rule. This is an ex-
ception to the ageneral liability of an employer for his
emplovee’s act. Formerly there was no distinction be-
treen a case where the person coaniting the injury is a
third party, and the case where he is a co-emplovee.

This distinction was made first in the well known case oF
Pristly v. Forler decided 1887 in the English court of
Axcheqguer.

In this case the plaintiff was engaged bv the de-

fendant as a butcher. The defendant sent another em-

ployee who drove the delivery waadon, to accompany and



deliver some goods to the plaintiff; and bv negligence of
the driver said plaintiff was thrown to the ground and in-
jured. Thereford he brought the suit and obtained a
verdict against his employer for danages. An appeal was
then taken which resulted in the reversal of the juduonent.
Lord Abinoe¥, delivering the opinion of the court,
said: ®*The mere relation of master and servant never can
imply an obligation on the part of the master to take more
care of the servant than he nav be reasonably expected to
do of himself. He is, no doubt, bound to provide for
the safety of the servant in the course of his emplovnent
to the best of hie judgment, information and belief.
The servant is not bound to risk his safety in the service
of his master and may, if he sees fit, decline any service
in thich he reasonably aﬂ}ehends injury to himself, and in
wmost ol the cases in which danager as7 bhe incurred, if not
all, he is just as likely to be acnuépted =rith the proba-
bility and the extent of it as the naster. In that sort
of eanployment, especially, wnich is described in the de-

claration in this case, the plaintiff must have known as
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whether the van was sufficient,
the master, and probably better%tvhetner it was over-load-
ed, and whether it was likely to carry him safely. In
fact, to allow this sort of action toprevaill would be an

encouramdenent to the servant to onit that diligence and
caution which he is in duty bound to exercise on behalf of
his naster to protect him against the misconduct of others
who serve himy and which diligence and caution, while they
protect the master, are a much better security against any
injury which the servant mav sustain by the negligence of
others engaded under the same master than any recourse a-
gainst his master for damares could possibly afford.*

This case is, it seems to me, founded on two princi-
ples though not expressed precisely and plainly; 1st., the
master does not warrant to the servant the competency of
his co-employees and the sufficiency of the carriage in
which he sends him out; in other words, he takes the risk
impliedly in the contract because he consented to the ser-
vice, knowing such risk, or he has to know it in the exer-
cise of ordinary care; 2nd., to allow such action is an

encouranment to the servant to omit that diligence and



caution which he owes; that is against the public policv.
Above all, it will be remeabered that this case is a germ
of the rule.

In the United States, the lirst case on the point is
Murrav v. S.C.R.R.Co., decided in the suprene court of
South Col., Feb., 1841,(1 Mchullan’s law 885; 868 An. JecC.).
In that case the plaintiff was engaced by the defendants
on their rail road. The injuries out of which this ac-
tion arose were received by the plaintiff, while engaged
in the discharoe of his duties as fireman, bv reason of
the engine on which he was employed being thrown from the
track, in conseguence of the negligence and carelessness
of the engineer, who had charage of the engine, and =rho
refused and neglected to lessen the speed or to stop the
engine, after his attention had been called to the obsta-
cles on the track which occasioned the acéident. Ver-
dict was given for plaintiffl and defendants moved for a
new trial.

Judme Evans, deliverina the opinion of the court,

sgid: "There is no question that in oeneral, the princi-
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ral is liable for the acts of the agent, performed in the
execution of his agency, or in and about the business of
his principal. Thus, the owners of a rail road would be
liable to passengers for injuries sustained by the neqli-
qence of anv of its servants, because it is implied in the
undertaking to carry, not onlvy the road and cars are good,
but that the servants emploved are competent and will per-
forn their dutv. So, also, if one employ an agent to ex-
ecute anv work whereby anv injurv may result to a stranger,
the law reguires it to be done with care, and if a stranger

sustains any injury, his principal is liable,(0?’Connell v.

Strong, Dud. 265.) But the plaintiff is neither a pass-
enger nor a stranager, if he can recover, it must be in his

hermaphrodite character as a passenger-fireman." Thus

the court recoqnized the doctrine of agencv that the em-
plover is liable for damages caused by the act of his em-
ployee who is acting in good faith within the scope of his

guthoritvy for the furtherance of his employer’s interest,

but at the same time limited its application to third per-

sons or passengers in case of comnon carrier. The court
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further savs: "It was said &n the arqunent that il the en-
Tineer had been the owner of the road he would have been
liable. Of this I apprehend there would have been no
doubt, but then his liabilitv would have arisen, not from
his beinag the owner, but because the injury arose from his
otn act. It by no means follows as a consequence that
because he is liable those who employ him are liable also..
eseseases A passenger desires to be transported from one
place to another; the carrier undertakes to do this gnd is
liable if he fail. It is wholly immaterial by whose de-
fault the injury resulted. Passenger has a right to
look to him with whom the contract was made. ‘With the
plaintiff the defendants contracted to pay him for his
services. Is it incident to their contract that the
company should guarantee him against the negligence of his
co-servants?" The court adopted the principle that the
emplover does not guarantee to his employee the competency
of his co-employee but it is sufficient for him to exer-
cise ordinarv care and prudence. And on the other hand

jt establishes the doctrine that an employee takes upon
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himself the risk, ordinarv or even extraordinary. It does
not recognize any distinction even when one of the employees
who caused the injury had command over the injured. Thus
the court says: "The engineer no more represents the com-

pany than the plaintiff......... They are not lisble to the

companv for the conduct of eacﬁother, nor is the company
liable to one for the misconduct of another.® But
O*'Neall, J., dissenting to the majority, said that, *If it
arose out of any of the old-fashioned modes of conveyance,
coﬁld there be a doubt that they would be liable, if the
injury resulted from negligence?¢¢..... Is there any dis-
tinction in law as to effect which the employment of the
plaintiff is to have, in the different kinds of service in
which he may engage? I think there is none.......I ad-
mit here, once for all, that the plaintiff, like any other
servant, took, as consequence of his contract, the usual
and ordinary risks of his emplovment. What is meant by
this? No more than that he could not claim for an in-
jurv, against which the ordinary prudence of his employers,

their agents, or himself, could provide. Whenever neq-
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ligence is made out as the cause of injury, it does not re-
gsult from the ordinary risks of employment."®

He further says: "When they hire another to engage in
3 service, where neither his own care nor prudence can shield
him from injury, which may arise fron the act of another of
their servants, having the control of him, the question of
their liabilitv devends upon the care used by such superior
agent." This case was decided only from the point of con-
tract and the view of public policy was not examined. It
this rule is applied extremely, the employee takes upon him-
self all the risks relative to the emplovment and may have
no remedyvy against his employver at all., But the rule was
not firmlv established until an elaborate examination of a
well known case, Farwell v. Boston &c.R.R.Co.(4 Metc. 49).
Though this case comes up some time after those two preced-
ings, it is considered a leading case, being examined so
completely.

This action was to recover the damage, the plaintiff,
an engineer in the emplov of the defendant, being injured

through the negligence of a switch tender. The plaintiff
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obtained a verdict against the company and an appeal was
taken.

Chief Justice Shaw, delivering the opinion of the
court, savs that, "It is laid down by Blackstone, that if a
servant, bv his negligence, does any damage to a stranger,
the master shall be answerable for his neglect. But the
damaoe must be done while he is gctually employed in the mas=-
ter’s service; otherwise the servant shall answer for his
own behavior.(1. Blackstone Com. 4813 M’Manus v, Cricket,

1 East, 108.) This rule is obviously founded on the great
principle of social duty, that everv man, in the management
of his own affairs, whether by himself or by his agents or
servants, shall so conduct them as not to injure another;
and if he does not and another thereby sustaings damaage, he
shall answer for it. If done bv a servant, in the course
of his employment, and acting within the scope of his au-
thoritv, it is considered, in contemplation oi law, so far
the act of the master that the latter shall be answerable
civiliter."” Thus he recognized the principle of agency,

but limited it to the relation only of strangers. He savs:
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"this presupposes that the parties stand to each other in
the relation of strangers, between whom there is no privity.
seesees The maxim respondeat superior is adopted in that
case from general considerations of policv and security.”

And he further says "But this does not anply to the
case of a servant bringing his action against his own em-
plover to recover damages for an injury arising in the courss
of the emplovment, where all such risks and perils as the
employer and servant respectively intend to assume and bear
may beregulatedi by the express or implied contract between
them, and whieh, in contemplation of law, must be presumed
to be thus requlated.®

"Mhe ageneral rule resultinag from considerations as

well of justice as of policy is that he who engages in the
employment of another for perfornance of specified duties
and services, for compensation, takes upon himself the na-
tural and ordinary risks and perils incident to the perfor-
mance of such services, and, in legal.presunption, the comp-
ensation is adjiusted accordingly. And we are not awaré of

any principle which should except the perils arising from



the carelessness and negligence of those who are in the sane
employment., " Thus he founded, in the first step, the
principle on the ground of contract. At this point it is
just the samne as the South Car. case. (Murray v. South C.
P, R.Co., 1 McMullan, 285.) But be considered it also
from another point, that is of public policy and }aid, it
seems to me, the wnore weight on it than on the contract
view, to decide the question, because he thought the im-
plied promise was drawn from the original view. He savs:
"I we look from consideratiors of justice to those of
policy, thev =ill stronglv lead to the same conclusion.

In considering the rights and obligations arising out of
particular relations, it is competent for courts of jus-
tice to regard considerations of policy and cgeneral conven-
jence, and to draw from them such rules as will, in their
practical anplication, best promote the safety and security
of all parties concerned, This is, in truth, the basis
on which implied pfonises are raised, beinn duties ledally
jnferred from a consideration of what is best adapted to

promote the benefit of all persons concerned, under ogiven
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circumstances." And he compared the employee’s position
to the common carrier’s and inn-keeper’s so far as that he
adets a compensation for the service and takes the risks
gccordingly. He observes: "Where several persons are em-
ployed in the conduct of one connon enterprise or under-
taking, and the safety of each depends much on the care
and skill with which each shall perform his appropriate
duty, each is an odserver of the conduct of the others,
can give notice of any hisconduct, incapacity, or neglect
of duty, and leave the service, if the common emplover
will not take such precautions, and employ such agents, as
the safety of the whole party may require. By these means
the safety of each will be much more effectually secured
than could be done by a resort to the common employer for
ijndemnity in case of loss by negligence of eacﬁother.“
According to this viev, it seems to me that the employee
takes all the risks of the employment except of the act of
God or of a public enemy. And to applv this principle
extremely, the employee is put on dangerous situation!

Fearing this, Chief Justice Shaw added in his conclusion
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that: "We would add a caution amainst any hasty conclusion
as to the application of this rule to a case not fully
within the same principle....... We are far from intending
to sav that there are no implied warranties and undertak-
inas arising out of the relation of mgster and servant."
Thus the principle stated in the beginning of this part
was established firmly. But notwithstanding the caution
of the learned judae the courts which followed the rule
were SO perp&exed in practical application, because the
rule is rather arbitrary and tends to be so flexible, and
finding a predjudice to the emplovees in many instances,

the courts endeavored to modify the rule, and in Enaland

and in some states statutes were enacted to modify it.

(BY. Modification of the rule. To 1imit the gener-
al rule it ié frequentlvy questioned, what is meant by the
phrase "common employaent®; in other words, who are the
co-employees or fellow servants within the meaning of the
rule; or it may be more clear to say, what is the distinc-

tion between co-employees and vice-principal? This no-

tion was observed as earlv as in the South Car. case.
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(Murrey v. S.C.R.T.Co., cited ante). In that case the min-
orityv of the court, throush Justice O’Neall, said, "The de-
fendants emplov the plaintiff to act under the command of
another of their servants. In such a case, the servant in
command is in the place of the emplovers. When they hire
another to engage in a service, whereneither his own care
nor prudence can shield him from injury which may arise from
the act of another of their agents, havinag control of him,
the question of their liability depends upon the care used
by such superior acent.* And the courts of some states
followed, subsequently, this view. But there are different
lines of decisions on this point.

The first of these is that the persons who are employ-
ed in one and the same business under the sahne employers and
derive their compensation from the same source, are co-em-
ployeTs. This was adopted in Mass., Ill., Minn., and Eng-
land &c¢., 2nd beina quite broad, it works a hardship, espec-
iall¥ in cases of corporation. Hence in England and some
states, a statute Qas enacted which abrogated the exemption

of the employer’s liabilitv.
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Second prineciple is that the persons who are employed
in the same business under the common employer, are not co-
empdovees with those who have the general control of the
work and employees. The U.S. .courts and many of the state
courts followed, but some of the state courts limited it to
the case where they have also power to employ and discharge.

Another line is that the persons are vice-principals
while they engage in the performance of employer’s duties,
without regard to grade, or rank, or common object of ser-
vice with a co-emnplovyee. According to this wview, the
test is whether an act or business is a duty to be perform-
ed personally by the employer. The N.,Y, .courts are fol-
lowing this principle at present. This is, it seems to
me,‘most reasonable, but we will examinegall.

(a)e Judicial,--

1. The Mass. rule. The leading case on the sub-
ject was decided in the Mass. court, hence it mayv be proper
order to state first its rule. Chief Justice Shaw ex-

plained in the Farwell case, "When the object to be accom-

plished is one and the same, when the emplovers are the



44

same, and the several persons employed derive their aguthor
ity and conpensation from the samne source, it would be ex-
tremely difficult to distinguish what constitutes one de-
partment and what a distinct department of duty. It
would vary with the circumstances of every case. If it
were made to depend upon the nearness or distance of the
persons from each other, the question would immediatly a-
rise, how near or how distant must they be to be in the
same or different departments. Iﬁ a blacksmith’s shop,
the persons working in the same building, at different
fires, may be gquite independent of each other, though only
a fewr feet distant. In a rope walk several may.be at
work on the same piece of cordage, at the same time, at
many hundreds feet distant from each other and beyond the
reach of sight or voice, and yet acting together.
"Resjide, it appears to us that the argument rests upon an
assumed principle of responsibility which does not exist.
The master, in the case supposed, is not exempt from lia-
bility because the servant has better means of providing

for his safety when he is employed in immediate connection
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with those from whose negligence he might suffer, but be-
cause the implied. contrasct of the master does not extend
to indemnify the servant against the negligence of any one
but himself; and he is not liable in tort, as for the neqg-
ligence of his servant, because the person suffering does
not stand towards him in the relation of a stranger, but as
one whose rights are regulated by contract, express or im-
plied."

So it has been said that "We must not over-refine, but
look at the common object, and not at the common immediate
object.”" Thus all persons engaged under the same em-
ployer for the purpose of the same business, however dif-
ferent in detail those purposes may be, are co-employees
in a common employnent within the wmeaning of the rule.
This doctrine is recognized even nowv in Mass. (Rogers v,
Ludlow Manif. Co., 144 Mass. 198.) But in this case it
was decided that if the master employs a servant to work
on a machine which is so far out of repair as to be dan-
gerous and which has remained in that condition for a long

tine, he is not relieved from responsibility to the servant
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for an injury sustained while working on the machine, merely
by proof that he has entrusted to competent servants the
duty of making ordinary repairs of the machine, and the
keeping of it in order from day to day and has supplied
them with suitable means for that purpose, if it appear
that the servant only inspected the machine for the purpose
of keeping it in order so that it would do good work, with-
out regard to its condition as a dangerous machine,

Though it does not say they are not co-emplovees, the court
afforded the same renedy in effect. It noticed the pre-
judice to exempt the emplover fron liability in such a case
but only feared to say expressly against the well decided
terms. It says therefore that, "It is a settled rule in
this common wealth that all serxants emploved by the same
master in the common service are fellow servants whatever
mayv be their grade or rank." The many courts of Minn.,
I11., Ind. adopted this doctrine. (14 Minn. 880, 72 I11.958,
28 Ind. 8371.) Fraker v. St.Paul &c.Co., 19 W.W.349,

2. The English doctrine. The English doctrine is

the same with HMass. Lord Cranworth, in the renouned case
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of Bartonshell Coal Co. v. Reed (8Macq. 295), defines as
Tollows, "To constitute fellov laborers within the meagning
of the doctrine which protects the wmaster from responsibil-
‘ity for injuries sustained by one servant through the wrong-
ful act or éarelessness of another, it is not necessary
that the servant causing and the servant sustaining the in-
jury shall both be engaged in precisely the same or even
similar acts. Thus, the driver and guard of a stage-
coach, the steersman and rowers of a boat, the man who
draws the red-hot iron from the\forge and those who hammer
it into shape, the enginser and switchman, the man who let
the miners down into and who afterwards brings then up from
the mine and the miners themselves, all these are fellows
servants and co-laborers within the meaninag of the doctrine
in question." It has no regard for the rank or grade of
the injured~servant and the negligent servant who caused
the injurv. And in England it was, it seems to me, ap-
plied more strictly than it is in Mass., hence the statute
of 1890 was enacted.

(Morqan v. Vale of Neath R.Co., L.R..1 Q.B. .149; Allen v.
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Ne"f (lra,S 00. ] IJ.R! 1 EXQ 1). ’ 251; Tunney V. ?L\Iid.i:{v. CO. 1] IJ.B/! '
1 C.P. 291; Feltham v. BEngland, L.R. .2 0.3. 38.)

In Tunney case, the plaintiff was enploved by a rail
road company as a laborer, to assist in loading what is
called "pick-up train", with materials left bv plate lavers
and others upon the line. One of the terms of his en-
gaaement was that he should be carried by the train from
Birminqhampgfter his day’s work was done, the train by
which he was trgveling came into collision with another
train, through the negligence of the guard who had charge
of it, &nd the plaintiff was injured. The plaintiff sued
the company, but the court held, that, inasmuch as the
plaintiff was being carried, not as a passenger, but in the
course of his contract of service, there was nothing to the
case out of the ordinary rule, which excapts a master from
responsibility for an injurv to a servant through the neg-
ligence of a fellow-servant, when both are acting in pur-
suance of a common employment. In Feltham case, the de-

fendent was the maker of locomotive engines, and the plain-

tiff was in his employ. An engine was beins hoisted, for
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for the purpose of being carried away, by a traveling crane
moving on a tramway resting on beams of wood, supported by
piers of brick work. The piers héd been recently re-
paired, and the brick work was fresh, The defendant fe—
tained the general contral of the establishment, but was
not present; 'his foreman or manager directed the crane to
be moved, having, just before, ordered the plaintiff to get
on the engine to clean it. The plaintiff having got on
the engine, the piers gave way, the engine fell, and the
plaintiff was injured. Here it was held that the fact
that the servant who was guilty of negligence was a servant
of superior suthority, whose 'lawful directions the other was
bound to obey, was inmaterial; and that as there was no evi-
dence of personal negligence on the part of the defendant,
and nothing to show that he had employed unskiiliful or in-

competent persons to build the piers, he was not liable to

the plaintiff,

3. The Ohio rule. The Ohio courts modified some-
what the Mass, rule, and according to its ruling, when an

emplover placed one person in his employ under the direc-
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tion of another, also in his employ, such employer is liable
for injury to the person placed in the subordinate situation
by the negligence of his superior. Thus when a rail road
company places the engineer under their employ under the
control of the conductor, who directs when the cars are to
start, stop, &c., the company are liable to the engineer for
an injury received, occasioned by the negligence of the con-
ductor, whilst they are both engaged in their respective em-

ployments.

(Little Maimi R.R.Co., v. Stevens, 20 Ohio 218: Whaalan v.
Ma.d. Riv. & L'E.R.R.GOI, 8 OhiO Sto 250; Clevela;nd. &CC.R-RQ
Co., v. Kearg, 8 O. St. 202.)

In “hasalan v. Mad. Riv. &c. R.R.Co., it was decided that
where a servant is injured in his person through the care-
lessness of a fellow servant engaged in a common business
and emplovment, and no relation of subordination or subjec-
tion existed between them, and the employer is himself
guilty of no fault, such employer is not responsible for

such injury.

In Cleveland &c. R.R.Co. v. Xearg, it was decided

that he(employer) can not divest hinself of this oblidation
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by commiting its control to another, but he still remains
liable, upon the maxin respondeat superior, for such injury
&8s arise fron the negligence or carelessness of his agent
while engaged in the prosecution of a business.

Thns the Ohio courts recognized rank and grade of
servant employved in one and the same business, and those
who have control and superintendence over another stand in
the place of the employer so far as his liability is con-
cerned althoudh do not sav expressly they are not co-em-
ployees with others under their control.

4, The U. S. .Courts rule. The U. S. {Courts’ rule
is almost the equal with the Ohio rule but it does not rec-
ognize in effect the relation of fellow servant in case in
which the Ohio courts do. Thus in Chicago &c. R.R.Co. v.
Ross, it decided,-- a conductor of a rail road train, who
has the right to command the movenent of the train and to
control the persons enpnloyed upon it, represents the com-
pany while performing those duties and does not bear the

N
relation of fellow servant to the engineer and other emy

ployees of the corporation on the train.
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(Chicago &e. R.R.Co0. v. RoOsSs, 112 U.S. .177; Boargman v. Oma-
ha R.R.Co., 41 Fed.Rep. 687.)

In the former case, Mr. Justice iield, delivering the
opinion of the court, said, "There is, in our judqgnent, a
clear distinction to be made in their relation to their
common principal, between servants of a corporation, exer-
cising no supervision over others engaged with them in the
sane employment, and agents of a corporation, clothed with
the control and management of a distinct department, in
which their duty is entirely that of direction and super-
intendence."

5. The Texas rule. The Texas courts added g 1limit-
ation to the U, .S. .courts rule and it decided that a super-
intending officer is not fellow servant with the men of
whom he has power to employ and discharge them, but he is
vice-principal.

(g lveston &¢.R.R.Co. v. Smith (Tex.) 13 S.W. .582; Missouri
Pac. R.Co. v, Jilliguas, 12 §.W. 835.)

In Missouri Pac. R.Co. v. Willians, it was decided

that a foreman in the repair departnent of the shops of a

rail road company, with power to employ and discharge hands,
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i’ not the fellow-servant of those under his control, but
is the representative of the company. The only different
point is that he has the power to employ and also discharge.

3, The WNewv York rule. In New York there were three
lines of decision, first of which is the 8o called common
enplorment test. Coon v. Svracuse & Utice R.R.Co.,
(1 Seld., 492) is the first case on the doctrine; it decided
that a principal is not liable to one of his agents or ser-
vants, for injuries sustained through the negligence of an-
other agent or servant, when both are engaged in the szme
meneral business. The plaintiff in this case was a track-
man, following with his hand car in the evening, in the dis-
charge of his duty, a passenger train, and while so engaged
was run over by a train of cars of the defendants called a
stake train, which was out of lights, and did not usually
pass at that hour, and the plaintiff had no notice that it
was expected. In Sherman v. Rochester &c.R.R.Co., (17
N. Y. 158.) it was decided that a servant who sustains an
injury from the negligencs of a superior agent engaged in

\
the sante general business can maintain no action against
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their common employer, althoush he was subject to the con-
trol of such superior ament and could not guard acainst his
nealiocence or its conseqguences.

This principle is just the same as the Mass. and Eng-
lish rule, and finding that it works hardship in many in-
stances, the sz2cond principle was soon recoaqnigzed; that is
the test of grade or rank. Thus in Malone v. Hathaway,

64 N.Y., 5 (1875) it was decided that it is only where the
master withdraws from the manacement of the business, in-
trusting it to a middle man or superior Servantsy or where,
as in the case of a corporation, the business is of such a
nature that the general management and control thereof is
necessarilvy committed to agents, that the master can be held
iiable to a subordinate for the negligent act of one thus
actint in his stead. And this is equal to the Ohio rule,
but it was considered by the courts that even this doct-
rine does not ogive adequate remedy in all cases, and the
third and present doctrine was established.

It is that an employee, while engaged in the perform-

ance of the employver’s duties, is a vice-prinicpal, without
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regard to qrade or rank or common object of s3vvics rith g
co-e1nloves, And since Crispin v. Babitt (31 W,Y. .518)
1880, the New York courts have recomqnized only the single
test of this, discarding the other two. That case decided,
(1) the liability of a master for an injury to an emplove,
occasioned by the negligence of another employee, does not
depend on the grade or rank of the latter, but upon thsa
character of the act, in the performance of which the inju-
rV arises. (2 If the act is one pertaining to the dutv the
master owes to his servants, he is responsible to them for
the manner of its performance; but i% the act is one per-
taining only to the duty of an operative, the smpnloye per-
forming it, whatever his rank or title, is a mere servant,
and the master is not liable to a fellow servant for its
improper performance.

(Shehen v. N.Y.Cent.&c.R,R.Co., 91 W.Y.;. McCosker v. R.R.Co.
84 N.Y.,77; Slater v. Jewett, 85 WM.Y., 313y HMussev v. Coger,
112 I\T-Yo ¥ 314; Bi I‘HGS V. RIR.OO. ] 118 T\I.Yc b {)'5]..)

There is one thing more to be noted, i.e. when g

stranger invited by a servant to assist him in his work, or

who volunteers to assist him in his work, is, while aqiving
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such assistance, injured by the negligence of another ser-
vant of the same employer, what is liability of fthat saploy
er towards him. In this case he is considered to be 3
servant ppp tempore or in the same position as if he were
a servant, and no action will lie against the employer.
Having of the free will (Though not under contract of ser-
vice) he exposed himself to the ordinarv risks of the work
gnd made hinselfl a partaker in them,

(Potter v. Faulker,(1831) Ex.Ch. 1 B.& S. .800; 31 L.J. .Q.B.
30, Degg v. M.,R.Co., 1 H.& M. 7783; Pollock on Torts P.89% -
Underhill’s Law of Torts, 4th. Eng. Ed. P.69.)

Such were the results avrrived at by a numbe;iéuthor-
ities, hoth Tnrlish anil Aasrican, vhich itlseans uselegss to
cite in more detail.

(By. Statutory modifications. But the rule, though
not wholly abrogated, was greatly limited in application in
England and in some of the U. .S. . It may not be useless
to summarise here the famous statute of 1880 in England.

This act (48 & 44 Vict. c. 42) is on the face of it an ex-

perimental and empirical compromise between conflicting in-

terests. It is temporary, being enacted only for seven
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vears and the next session of Parlianent, but it being use-
ful, Parliamnent in 1888 determined to continue the act.

The effect is that a "worknaen® within the meaning of the
act,-- any (1) railwav servant, (2) laborer, (3) servant in
husbandry, (4) journewnan, (5) artificer, (8) handicrafts-
man, (7) miner, or (8) other person engaged in manual labor
(not being a domestic or menial servant)-- is put as against
his employer in approximately the same position as an out-
sider as regards the safe and fit condition of the material
instrunents, fixed or movable, of the employer’s business,
or mavT Sue his emplover as 1f the relation of master and
servant did not subsist between them (sect. 1) for any per-
sonal injury caused by any of the reasons prescribed in sec.
1. subs. 1, sect. 2, subs. 1, sect. 1, subs. 2, & 4, b &
sect. 2, subs.2 . It provided also that the servant can
not recover if he knew of the defect or negligence, and did
not complain to the master or manager within a reasonable
time, unless he knew that the naster or manager was aware

of it. (Sect. 2, subs. 3.) It requlated, moreover, a-

mount of damages (Sect. 8 5.), limit of tine for couamenc-



ing action (Sect. 4,7) and mode of trial (Sect. 8).
In the United States, (10.,(13783), Kans. (1874),

R.I. (1882), Miss. (18803, and Ia. (1330) issued statutes
of similar nature. But I have no roon to remark. French
law does not recognize the exenption of employer’s lisbility
(Col.Civ.;Art. 1834, 3cc.2)y. The Japanese new civil code,
following the French principle, does not also recognize the
distinction of employer’s liability between &iability for a

servant and for a stranger. (Civ.Cod.,Art.373)

Conelusion.

e, eoming to the conclusion, will see_that there are
four steps on thé subject under consideration which cover
the present condition:-

First, there is the general rule of an employer’s
liability for his emplovees.

gecondly, the immunity of the émplover where the per-
son injured is alsoc his servant.

Thirdlv, the judicial modification of the immunity

of the employer, that is , an exception or limitation to the
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second.

Fourthlv, the statutoryv modifications of the immunity
ol the emplover.

In England, the tendency is rather against the em-
ployee’s interest and almost @11 the litigation upon the Act
has been caused either by its minute provisions as to notice
of action, or by desperate attempts to evade those parts of
its language which are plain enough to common sense. But
in the United States it is fortunatelv, it seecms to me, on
the contrary; still there are so many different.opinions as
to the test of fellow servant within the meaning of the rule.
Bven a well settled principle of law works prejudices, in
many instances, to apply practically, because law is a dead
thins, and only effectual by the help ol judicisl officers.
More especislly, in an applicatior of such unsettled or so
flexible, though to say settled, doctrine, judages, lawvers,
and everv body must be careful in each case to be supported

by justice and public general convenience.
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