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THE MATTZER

DAVID NEAGTILIT.

Cornell University
School of Law.
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STATELTMT OF THT CASE.

This was am application for the dischavi;c ¢r Divid
Neagle,a Deputy United States Marshal' .

The facts of the easc may »» divided into twe stages,
the f'irst as f'ollows :-

On the third of Septerbgr,Il888,certain cases were
rending in the Circuit Cout of the Northern District of
California,b~tween Frederick W.Sharon,as executor,against
Daviad B.Terry and Sarah Althea Terry,his wife,and between
Francis G .Newlands ,as trustee,and othérs,asainst t.r.e same
parties,on demurrers to bills to revive,and carry into
exeecution,the final decree or the Ccurt,in tiie suit or
William Sharon v. Sarali Althea Hill,and were decided on
that day. That suit was brought to have an alle’=d
marria:se contract between the parties adjudged a forgey,
and obtain its surrender and cancellation. The decree
rendered adjudsed the alleged marris e contract to be a
forgery,and o~dered it to be surrendere’ ani canceled.

In dreciding the cases,the Court cave an elaborate
opinion upon the questions involved,and whilst it was bein.
read,ce"tain disorderly proceedings took place, for which
the defendants,David S.Terry and his wife,were adjudged
guilty of contempt and ordered to ve imprisoned. Sce In =

Terry,38 Fed. Repr.4IC.

[
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The second stage of tile casc began upon thc:, release,
/-\ . Z
AWno mefde various thteats ol personal violence to Justice

5

Pield and the Circuit Judge. These threats were ‘hat they

would take the lives of both jud_es; those against Justice

.
H

fxy

iell were sometimes that they would take his life directly;
at other times that they wculd subject him to great perscnal
indignities and humiliations,and if he resented it they
would kill him.

In consequence of this general belief and expectaticn,
and the fac* that the Attorney-General of the United States
had siven insiructicns tc *the Marshal to sée that the
perscon of justice Field and of the Circuit Judge,should
be protected from violence,the Marshal of -he Northern
Distriet appointed *he petiticner in this case,Davi? Neagle,
to accompan® lMr. Justice Field while engaged in the per-
formance of his duties and while passing from one distirict
to another within his circuit,sc as to juard him against
the threatened attacks.

On the 8th, of August,I88¢,Justice Field left SanFran-

cisco for Los Angeles,in order to hear a habeas corpus

casewhich was returnable before him at that c¢ity «n *n-

I0th Cf August,and also to be present at the opening of
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the Court on the I2th. Returning,he took the train
on Tucsday,ih~ T3th,at I:30 o'cloek in the afternoon,
for San Francisco,where he was expected to hear a case
then awaiting his arrival,immediatcly upon his vo.tuw n,
being accompanicd by Decputy larshal Neagle. On the morn-
in; of the I4th,between the hou's of seven and eight,the
train arrived at Lathrop,in Sén Joaguin County,rhich is
in the Northern Bis*riect of California,a staticn at which
the trin stopped ror breakfast. Field and the Deputy
Marshal 2t one2 entereed the Iining room, there to .take
their breckiast,and took their seats at *she third tavle in
the middle row of tables-l Justice Fiell seated himself
at the extreme end,on the side lookiny toward the Joor.
The Deputy !"arshal took the next seat on the left of the
Justice. What subsequentl: cecured is thus stated in
the testimony of Justice Field:-

"A "sw minutes aftcrward.Judge Terry and his wife
entered . When Mrs. Terry say me,7hich she did directly
she got diagonally opposite nme,she wheeled around suddenly
and 7ent out in great haste. I arftcrwards understood,
as you heard here,that she went after her satchel. Judge
Terry walke’ pest,opposite to me,and took his seat at the

second tab:c below. he only remark I made tc Mr,
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Neagle was, 'There is Judge Terry and his wife.' He
remarked, 'I see him.' Not another woerd wus seid. I
commenced eating my breskrfast. I saw Judge Terry toke
his seat. In 2 moment or two afterwuards,l loocked ercund
and sayw Judge Terry leave his seat. I supposed at the time
he was going out to meet his wile,as she hed not returned,
so I went on with my breakfast. It seems,however,that
he came round baek of me--I did not see him--and he struck
me a violent blow in the rface,followed instantaneouasl: by
another blow. Coming so immediately together,the two
blows seemei like one assault. I heard, 'Stop. Stop.'
eried by Neagle. Of course I was for a moment Jazed by
the blows. I turned my head round and I saw tiat great
form of Terry's, sith his right arm raised and his fist
¢lenched to strike me. I relt that.a terrifiec blow was
coming,and his arm was descending in a curved way,as thouugh
to strike the side or ny temple,when I heard Neagle cry out,
'Stop + Stop.l am an officer.' Instantly two shoets Followed
I ecan only explain the second show from the ract that he
did not fall instantly. I did not et up trom my
seat,although it is proper for me to say that a friend
of mine thinks I did;but I did not. I looked around and

saw Terry on the floor- I looked at him and saw that
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peculigz>» movement of the eyes that indicates the presence
of death. Of course it wus a sreat shoek to me. It is
impossible for any one to sce a men in the full viger of
life,vith all thosc faeulties that econstitute life,instant-
ly extinguished,withcut being errected,and I was. I looked
at him for a morent,then rose from my seat,vent around
and looked at him again and passed on-. Great excitement
followed. I must say here that,dreadful as it is to
take life,it was only a question of seconds whether my
life o~ Judge Terry's life should be taken-. I am firmly
convinced that had the Marshal delayed two seecnds both
he and myself would have be'm the vietims of Yerry."

Mr. Neagle in his testimony stated that,before the
train arrived at Fresno,he ot up and went out on the plat-
form,leaving the train, and there savy Terry and his wife
&:t on the cars; that when the train arrived at Merced,
he spoke to the ccnductor,Woodward,and informed him that
he was a Deputy United States Marshal,; that Judge Field
was on the train,and also Terry and his wife,and that he
was apprehensiwe that when the train arrived at Lathrop,
there would be trouble between those parties,and inquired
whether there was any officer =zt that Station,znd was in-

formed in reply that there was a constable there;that he
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then rmquested the conductor tc send word to the officer
to be at lathrop on the arrival of the train,and that he
also applied to other parties to induce them tc endeavor
to secure assigtance for him at that place in case 1t
should be needed.

The fracts thus stated in the testimony of Justice
Field and the petitioner,were corroberated by the testimony
of all the witnesses tc the transaction. The petiticner
socn afterwards accompanied Justice Field to the car,and
whilst in the car,he was arest.d by a constable,and at
the station below Lathrop he was taken by that office~ from
the ear to Stcckton,the county seat of San Joaquin County,
shere he was lodged in the County jail. Mr. Justice
Pield was cobliged to journey on t¢ San Francisco without
theiprotection ¢f an officer. On the evening of that day,
Mrs. Terry,who d4id not sce the transaction,but was at the
time outside of the dining roorm,made an affilavit that the
killinz of Terry was murder,and charged Justice Field and
Deputy Marshal Neagle with the commission of thc erime.
Upon this affidavit,a warrant was issued by a Justice of
the Peace at Stockton against MNeagle and also against

Justice Field. Subsequently,after the arrest of Justice
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Field,and arter his being relessed by the United States
Circuit Court on j;jabeas Corpus upon his own recoimizance,the
proceeding against him before the Justice of the Peace was
dismissed,the Governor of the State having written a letter
to the Attorqey—General of the state,declaring thet the
mroceeding,if persisted in,would be a brning disgrace to
the state,and the Attorney-General having advised the
District Attorney of nan Joaquin County to dismiss it.
Therewas no other testimony whatever before the Justice of
the Peace,except the affidavit of Sarah Althea Terry,
upon whieh it was issued.

The petition was accordingly presented on behalf of

Neagle,to the Cirecuit Court of the United States for a

#rit of habeas corpus in this case,allejing,among other

things,that he was arrested and confined in prison for an
act done by him in the performance of his duty,namely the
protection of Mr Justice Field,and taken away from the
further protection,which he was ordered to give him. The
#~1t was issued,and upon its return,the Sheriff of San
Joaquin County produeed a copy of the warrant lissued by

the Justice of the Peace of that county,and of the affi-

davit of Sarah Althea Terry,upon which it was issued.
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A traverse to that return was tien filed in this ease,
present ing various grounds why the petitioner should not
be held,the most important of wh:ch were:-

Thet an officer of the United States specially
charged with a particular duty;that of protecting one of
the justices of the Supreme Ccurt of the United States,
whilst engaged in the performance of his duty,could not,
for an act constituting the very performance of that duty,
be taken from the further performance of his duty and
imprisoned by the state authorities,and ---

That ,#hen an ortficer of tlie United States,in the dis-
charge of his Juties,is charged with an off'ence consisting
in the performance of those duties,and 1s sought to be
arrested,and taken from the further performance of them,he
can be brousht befere the tribunals of the naticn of wﬁich

nhe is an officeer,and the faect then inguired into.
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THE MATTER OF DAVID NEAGIT.

Great cases have been important landmarks in the
history of jurisprudepce- Laws have regulated the
principles of justice and ncted cases,conétruing these laws,
have stereotyped those principles on the ninds of men.

It has not been a matter of small importance for jurists in
all ages to pass upcn the questionginvolved in important
cases,énd to apply the results of their inveétigations in
future discussions. There fore it will perhaps not be
amiss to consider a few of the more :important questions
involved in the case of In Re Neagle (Cee . Court Am. Law
Reg.,585; 39 Fedr. Rep.,833)as few cases have attracted

| o of LT |
public attention than this one,covering as it does so
meny practical as well as universal and lational questions,
which are well worth a careful investigation.

The first point that demands our attention is: was the

killin; of Terry by Neagle excusable,and,if excusable was

it also justifiable? This will compel us to discuss

and point out the general prineiples of homicide applicable
to this case-. At common law homicide was either excusablc,

justifiable,or felonious. Excusanle homicide included
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among its features the killing of a person ..cne by one in
de fence of himself or of another. This right of self
defence originated in neecessitv,but was not the o:tgrowth
of it. Stanlcy v- Comm.,8 S.W. (Ky),I@S. This
doctrine of' self defence extends to the right which cne
rerson has to protect the life cf another when he has a
bona fide belief that the other's life is eén-dangereby tne
acadlv dssait of o third person,and can cly be protected
by teking the life of the assailant. Mr. Bishop in
speaking of the right to assist others in the defence of
rerson aﬁd property,says: "The doetrine here is that what-
eQer one may do for himself he may do for another; - - -
and.on the whole though distinetions have been taken and
deob*ts cxpressed,the better view rlainly is that one may

do for another whatever the other may do rof himself "

I Bishe Cre L.,Sec. 877. A person can only act in

de fence of himself or ancther when the attack is made
suddenly,#hen there is reasonable ground to bel.eve

that the assault will terminate in the death &f the person
attacked ,and when he has no apparent reans of escape.
Whart. L. of HHom.,38;U.S. v. Kane,34 Fedr. 302. Surely,
the facts in this case bring it within the category of the

law of excusable homicide. Even though Neale o

17}

acting



as a private person,,newrtheless,he was acting in the
defence of Justice Field,who having no means of protecting
his persen was driven to the "wall" ot the law,thet 1s the
table ,by the brutal and deterriined assault of Terry;und

who can say,that Deputy Marshall Neagle acted a moment

too soone. For it was only a question of a moment,
whether he shoull take the life of the assailant or allow
justice Pield and perhaps himself to fall a victim to his
deadly assault.

Having determinec that the killing of Terry was
excusable,if Neagle was acting as a private citizen,and
that any person killing Terrys#thus preserving the lifre of
Justice Field,could not be punished fcr the act;we must
now push our investigations further and determine whether
the aet of Neagle was justitiable as well as excusable
homicides Justifiable homicide at common law covered
that which was committed in the advancement of publie
justiee and under this elass Pall all cases of homicide
committed by cfficers in the lawful pursuit of their duty,
after due notice has been given to the offender to dcsist
from his unlawful acts. Davis v. State,4 S.E.,3I8.

Then,if Neagle was acting in his orficieal capacity as
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£

a deputy marshal,within his jurisdiection,and without any
unreasonable haste,the Killing of Terry was a justifiable
act, and Neagle was undoubtedly amenable to the courts of
the United States as an officer of those courts.
It,therefore,becomes necessary for us to determine,
whether Mhe homicide~now in question was committed by
Neagle wnile acting in his official seapacity,and while in
discharge of the duty imposed upon him by the constitution
and laws of the United States; for if he was not then so
acting,the act was commited without jurisdiction and he was
alone amenable to the state Courts for tae comnsequences of
that act-. This brings us to the principal po:nt in the

discussion which is,how far doés the jurisdicthkon of the

Officers of the United States Courts extend,and what are

- g

the guties of those officgE?

It has been urged by the striect constructionists of

the federal constitution,that there is no statute or pro-
G it
A

vigion in that constitution which gives to thehmar$h513and
their deputies the right to protect a federal judge,bmmﬁéua
not within the structure prcvided for holding a session of
the United States Court,and while he is travelling from one
place of hclding court to another in his circuit. F or

they argue that the states have through their courts and
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officers,the absolute ccntrol of the territory of the

United States that lies within their bcundaries,except where
jurisdiction has been conferred by the states on the

Nation by the constitution and laws as pursuant thereto.

By the constitution, Art. Ist. (Sec. 8) Conuré;s was

3iven execlusive authority to legislate in all cases arising
in the distriet of Columbia and over all places purchased

for the erecticn of Courts,arsenals,magazines,dcck-yards,

and other needful buildings. But it was never intended

by those illustrious patriots and statesmen who framed the -
great bulwark of American Liberty,that our national judi-
¢iray should be confined in its sphere of action to a small
portion of the territory which it was designed to govern

and protect. While it can be claimed that the authority

of the United States Officers to execute their duties on
every foot of American soil,is not given by any express grant
of the states and the Constitution; nevertheless,subsequeat
acts of Congress passed pursuant thereto and sustained by

the highest tri?unals in our land,have prescribed duties

and conferred authority upon such courts and officials,and
these laws have carried with them all powers essential to

execute these dities and carry out that authority. The

Statutes have provided that, "It shall be the duty of the
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marshall of each district tc attend the district and cir
cuit courts when sitting therein,and to ex=2eute,throughout
the 2district all lawful precepts directed to him,and issuecd
under the authority of the United States." (U.S.R.S.,
Sec. 787);that,"the matshalls and their deputies shall have,
in each state,the same powers,in executing the laws of the
United states as the Sheriffs and their deputies in such
stat es may have,by law in executing the laws therzof."
(U.SeReS., Sec.788.) ; and it is further preovided that,
"every marshall may appoint onc or more deputies. "
U.S.R.3.,Sec.,780) . |
These statutes certainly constituted Neagle a peace

kfficer,for inasmuch as the statutes provide that he shall
have like powers with the sherifts in the stzates who act

as peace officers in those states,and was there fore bound
to keep the peace of the United States when it was broken
by the violent attack on Mr. Justice Field. That under
such circumstances or similar ones,there is suech a thing as
the "peace'"of the United Statesj;and that the marshall or his
deputies are the proper officers of the sovernment to sus-
tain it ,seems to have been definitely settled in Siebold's
case (I00, U.S.,37I),where certain judges of election were

arrested by United States marshalls for a violation of
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certain provisions of the reviszd statutes of the
United States, (Sees 5515,5522) relating to the manner of
conducting elections. It was claime’ that the marshalls
acted without jurisdiction; but the right of the marshalls
to keep the "peace" of the United States was clearly
sustained in the following terms: "We holid it to be an
uncontrovertible principle that the government of the United
States may,by means of physical force,exercised through
its official agents,execute on every foct of American scil
the powers and functions that belong to it. This necessari
ly involves the power tco ccmman obedience to its laws,
and hence th= power to keep the peace to that extent; "
{Ib, 394) angd though Justice Field dissented,he was
carefut to say: "It was the purpose of the framers of the
Constitution to create a government which could enforce its
own laws,t;%?ﬁﬁf own officers anl ‘ribunals,without reliance
up on €hose of the states,and thus avoid the principal
defect of the government of the confederation,and they
fully accomplished their purpose." (I1.,413)

But from whence lo the marshalls and deputy-marshalls
receive their authority to execute the laws of the United
States ,and the decrees of its courts?‘ What departmsnt of

the government has the power to constitute marshalls and
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deputy marshalls as the lawful officers of the -overnment
to preserve,protect and defend its censtitution laws,an.
treatieg. Surely not the Judieciary department, for it
would be contrary to the principles cof a repub:rican govern-
ment to confer on that body which interprets the laws,power
of executin: them. Surely not the legislative Department
who make those laws and who would thus have to pass an
act providing for a person to execute them in each separate
case,and would thus have the power or detirmining whether its
laws should be executed or not. But the duty of appoint-
ing these offic ials must fall within the executive depart-
ment of the nation,for it is the power and duty of the

president "to take care that the laws are faithfully

executed ." (Const. Art II.}; and can it be denied that

he has authority to execute those laws throughcut the length
and breadth of the nation through the perscn of his offi-
cerse. This was in fact all that was Being done by

Neagle while protecting Justice Field on his journey from
Los Angeles to Sanf?ancisco; and while he was in fact
carrying out the laws of the United States in going to and
frc between places for holding tribunals,to determine

causes arisimng under the constitution and laws of the United

States,just as mueh as when he sat upon the bench ard passed



uron that constitution and those laws. Yor how can tiuere
be any s:curity “o the constitutionnl ~ights cor «ny per on
from a naticnel tribunal if the judges who are to hold that
tribunzl are liable to¢ be subjected to the mob law of' a
ctuntry ,an! are bound to voly for their protection upcen the
scanty means of *the executive autherity of the sta*tes to
protect them. Clearly it 1is the duty of the cexecutive
department of the nation tc protect the judicial department,
and thus to prermote justice and carry out the grand prin-
ciples of the jovernment confided to it by the constitutione.
Therefore,it must have the right tc execute its decrees on
every spot of Anmcrican soil by means of Federal Officoers
and Federal Judges,and 1t rust have the right to protect
tigr while in the lawful service o, the United “tates

(Tenne vs. Davis,I00 U.S.,257)y “Thile it must exescute those
decrees as far as possible without interrerence w7vith the
soverei mtyv of the state,yet '™hen they cme in ecnflict

the lew cf th United States must be supreme;and in the
language off Chief-Justice Marshall in lieCullough ve. lory-
land (4 Wheat,3I8); "The Jgovernment of the United States,
then,thcigh limited in its powers,is supreme,and its laws,
mede iIn pursuance of the ccnstituticrn, form the supreme law
of the land 'anything in th2 constitution or laws of any

siate to the-contrary notwithstonding' ". (I

(V3 & ]

Ze secs 40.)
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It may be said,however,in this case that Marshall Neagle
was not appointed by the President to executc the laws of the
United States;but that he was appointed by the marshal of
the Northern District of California,acting under the orders
of the Attorney-General. He did not receive the express
sanction of his appointment from the President;and,there-
fore,was not lawfully constituted to aet as a deputy marshall.
Nevertheless,tne acts of congress have provided for a depart-
ment of jucstice with an Attorney-General at its head with
povers to control the marshalls and deputy marshalls in
their several Jdistricts. The specification of the powers
must be under the control of the president and can be
executed by the Attorney-General as his agent in his direction
to the marshall under th:t section of the Revised Statutes
which enacts that,"The head of each department (of the
executive)is authorized té prescribe regulations not in-
consisten* w:.th the 1laws,for thé govermment of his department
énd the coniuet of its officers." (U.S.R.S,IBI)
All rules z2nd regulations established in accordance with
this secetion have the force of law and the court takes ju-
dicial notice orf theme Long v. Hanson,72 [1.7.,104;
Gratiot v- U.S ,4 How.,80;FEx partc Reed,Ico U.S,,I5; U.S.

v. Barrows,I Abb (U.S.),351I. That the President has
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the —ight to delegate his authority,therelcan be no doubt,
for the heads of the various exeeutive departments are bwt
the agents of the President,when they ave actins in their
official -apacity; and it has been h:l13d many times in the
Supreme Court of the United States that the acts of the
head of an executive department are but those of the
President. Runkle ve U.S.,I22 U.S. 543; Wilcox v
Jackson,I3 Pet. 4908,5I8; U.S. v. Eliason , I8 Pet 291,302;
Confiscation cases 20 Wall,92,10¢; U.S. v. Farden,99 U.S.
I10,1I9; Wols2y v. Chapman,ICIl U.S.,755,769.

The authority of the Attorney-General to appoint mar-
shalls and deputies to execcute the laws of the nation having
been-sustained;we must now determine what protection is
afforded to federal officers in earrying out the provisicns
of the constitution and laws of the United States;

and,herein, of the power of the national courts to inquire by

Wit BP0 Habeas Corpus into the detention of any prisoner

and to discharge him from custody irf he is held in violation

of the constitution,laws,and statutes.

———— ot et — e
———r

The right of any person to have a restraint of his
liberty inquired into,was a rundamental principle of the
cormmon law of Fngland from the earliest times, and becams

statute law by Magna Charta in the famous words: "We will
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sell to no man,we will net deny tc any man,either justice
or risht +" Creasy's Eng. Conste. Hist.,I135,Note.
Howeve owming tc the constant aversion of this righ
during the reii;ns prior tc thet of Charles IT,this prineiple
was reenacted and a more speedy method of securing that
richt of lioerty was provided for and madc final in the
famous Habeas Corpus Act (3I Char. II Chapt II.),by
which this right was reduced to the standard of law and
liberty ( I/l:+ Story on the Conste,Sec- I34I)e'Thig gtatute
has now been incorporated into most ;;f not all,of the state
constitutions,and intc the National Constitution in the

following terms: "The privilege of the writ or Habeas Cor-

us shall not be suspended,unless when,in case of rebellicn
or invasion,the public safety may require it." (Const.
Art Ist, Seec. 9 , Sub. II.)

No reference was made to the granting of this writ in that
seetion of the Constitution which conferred jurisdiction upcn
the Judicial Pepartment in the following terms:  "The Ju-
dicial power of the‘United Stgtes shall be vested in one
Supreme Court,and in such inferior courts as congress may
from time to time,ordain and e stablish." (Const. Art 3,

Seee I) ; or by the next scetion which granted that,

"The judicial power shall extend to all cases of law o>
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equity,rising under the constitution,the laws of th» United
States :nd treatise made or which shall be made ander their
anthority." (Const.,Art. 4 See. II) o Yet from those
simple provisions of our national constitntibn and the acts
of ecngress passed pursuant the~eto,has been spelled out
by the Supreme Court a right to grant to oi'ficers held in
custody by state courts,in vioclation of the constitution
and laws of the United States, a2 w-it of Habecas Corpus

Gg%/«t/t/t/bﬁ.‘/mt;uuu,l

to inquire into the cause c¢f th:ir eemmissien and to dis-

charge them if improperly eonfinede We must understand at
the outset that these acts are nct tc be construed as dimin-
ishing the commmon law jurisdietion of the courtsrto issue
the writ;-but they are rather to be regarded as cxtending
their jurisdietion in granting that writ,in increasing
tiie number of offiecers who are entitled te it; an in
guaranteein. the most speedy inquiry into t.ac cause of commit-
ment and fischarge therefrom,i £ hel? in vicolation of the
constitution and laws of thce United States. (28 Cent.
I..J.,1I87). While we must rescrt to 7ritten law for the
authority to issue this writ,yet we may undoubtedly look to

the c¢ormon law fo+ the determination of the meaning of thoe torm

Habes Cerpus. Ex Parte Bollman ,4 Cranch, (8 U.S. 75).

The previsions of the censtitution having left the
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right of the National Tribunals to issue the writ or Habeas
Corpus in such an imperfect state; the first congress
which met after its adoption,feeling the necessity o the
sceurity of that right,passed the famous judiciary act of
I78¢,which provided that, "Either of the Justices o: the
Suprems Court, as well as judges of the district couﬂis,

shall lieve power to grant writs of habeas corpus, for the

rurpose of inquiry inte the cause of commitment: provided,

that writs of Habeas Corpus shall in no case extend

to prisoners in jail, unless where they are in custody
ander. or by color of the authority of the United States,
or are committed for trial before some court of the sa e,
or are necessary to be brought intc court to testify.®

I. Stat at L7 , 82; U.S.R.S. Seecs. 751 - 753, This aet
heving been passed by congress during that period when the
ide as of thc American peoplé‘were just issuing from

that state,into which they had been thrown by the tyramnical
oppression of the mother country,of believing that each
state should be as near absolute as possible and only such
powers should be granted to the naticnal government,

as werc absolutely necessary to its existence;looking as
they did with suspicion uponall powers conferred upon any

person not under their immediate controi lead to a vigorous
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discussicn as to how far rights of the naticnal courts
should extend in enforecing their decrees upon the state
courts. Por a time the state courts sustained their au-
thority to act even in opposition to the federal authority.
Chrisholm v. Georgia 2 Dall.,4I19; Comm. v. Corbett,3 Dall.,
487 . Whatever w eiht these cases had obtaiged,they
were clearly overthrown by the able argument of @hief
Justice Marshall in Cohens v- Virginia ( 68 Wheat.,264)
during which he said: "There are certainly nothing in
the cirecumstances under ahich our censtitution was formed,
nothing in the history of the times,which wuld justify
the opinicn that the confidence reposed in the states was
so immplaeit as to leave them and their tribunals,power of
resisting,or defeating,in the form of law,the legitimate
measures of the union." (Ii.,388) This decision and

others have amply maintained the view that where the
supervising authority is granted,by the constityticn,

and acts of cong8ress passed pursuant thereto by the courts

of the United State s,that they have the power to coerce
any state or state officizl whiceh interferes with the

action of any of their officers. Martin v. Hunter's
Lessee,l Wheat ,30&; Flicot v. Piersol,I Pet,328; Osborn

ve The sank, 9 Wheat,739 Thus the judiciary hzad accomplish-
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ed the point that the several decrees and mandates of the
national Courts were paramocunt over those of the state
courts W .en there was a conflict. While it could not
,

under the judieciary act establish its authority to issueiéié

writ¢ of Habeas Corpus to inquire into the commitment of

a priscner held in custody upon = c¢ivil or criminal process
or execution of a state court for scme act done in further-
ance cf the eonstitution,laws,and treatise of the United
States,and thus to protect the officers del=gated to exe-
cute the decrees of the nation,nevertheless,it served to
rlace the ight of the judiciary to issue the writ upon a
firmer foundation which wes the basis of further legislation
that has lead to the ultimate right of the U.S.Courts to
protect its officers whilc acting under the authority of
the constitution and laws of Our Union.
The inadequacy of the judiciary aet was finally over-

come by the Foree Bill of I883 which previded that the

justices of the Supreme Cowrt and Judges of the Circuit
Court shouldhave the additional power of granting the w-it
to prisoners in confinement when they were committed by
any authority,or law, "For any act dene or omitted to be

done, in pursuance of a law of the United States, o~ any
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crder,procass,cy decerce,of any judge or court thereof

anything in any act of Congresg to the Contrary not-

withstanding.". 4 Stat . At Iarc,832; U.S.E.3. See
753 Tig act wasbrouzght about by thae contorr lated rail-

ur~ or the ability of the marshalls and their eputics to
exzeute the deere~ ¢t the noi ren ducing the famous Mulli-
ficetion Troubl~ g. Mo e tlhian twenty vyears,howevoer ,o-v—
clapsed before this statute came ur Jor interpretaticon in
the Supreme Co it inZwe fugitive slave cuses.

When the ugitive slave law was passed and tie mershalls
were cppesed to violont oppositicn and attack by the tri-
bunals of the state,ihile executing thhis cbnoxicas luov,
th2y eu,1t as a protecticn the provisicons of the 7th 5:ce
of *the Force Bill. Thouh thet act was passzd to prevent
certain Southern Stat:@s frem nullif ing the acts of
Congress,and tc protect the office s In the executicn of those
statut 's from state violence; yet it has been upheld by taz

. c?/b»o;mp/ . . L . i .

Supreme (:n sevoral great constlitutionol causes as nct
cnly a protection tc Revenue Officers during the ponding
difricultics,but as a pcrmanent statute and one extending
to all off cers unlawfuall: detai @ oy state 211thority.

This point came wp for deceisicn in the U.S.Cirecuit
for the Easter District of Penn.,in Ix Bartc Jencins (2 Wall

Jrre 0=l S8~ AM. Ty Res.0.8.,144.), where cartiin mov-
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shalls had been arrested for an assault and battery commit-
ted while seeking tc arrest a fugitive slave,and they had

sued out a writ or Habeas Corpus to the Circuit Court.

It was foreibly argued that the marshaf%f;éi be discharged
under the prcvisions of the Judiciary Act,but justice Grier
discharged them unde+ the provisicns of the seven secticns
cf the Force Bill. The marshalls were agin arrested
by Thémas the fugitive slave,upon a cap.as for the sams
offence,and they were again brou_ht up on a writ of Habeas
Corpus and discharged by Judge ¥Yan~ . 2 Wall. Jr. ,531.
Thereupon,they were arrcsted a third time by & bench warrant
issued by the county court, unler an indictment found by
the grand jury for assault with an intent to <ill,based
on the same facts,and they were liberated a third time by
judge Kane,who vigorously denied the doctrine urged by
certain state rights men,that no authority had been given
to the judges of the eireuit ccurt by an act of congress,
to Jdischarge a marshall held for a c¢rime committed within
a state while in the lawful exercise of his duty.
Passing& over the similar case of U.S ex Rel. v. Morris,
(2 Am. L.Reg. 0.5.,348),we come to the case of Thomas V.

Crossin ( 3 Am. Reg. 207),which was the hearing in the Benn

Supes Cte.,of a motion for an attachment against the sheriff
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for failure to bring in the bodies of the deputy marshalls,
dastharged by the United States Courts in the Jenkins Cases,
(Supra); and in whiech Judge Lewis uttered a vigorous
dlissent to this deecision on the ground that the Force Bill
could not by any method of construing Ssatutes,be extended
beyon' the limits for Which it was intended by congress,
and therefore could only be extended to a case where a
state hadd refused to obey an act of congress. his has
been the only dissenting voice to the construction which
the Cirecuit @ourt put upon this provision of the Force Bill.
Whatever favor this opinion obtained among the ardent ad-
vocates of Statzs Rights,it has heen completely overcome by
the later decisions of the Supreme Court. Abelman v. Booth,
and U.Ss v. Booth,2I How. 5068; U.S.v. Tarble,I3 Wall.
397, Ex Parte Seibaold, I00 U.S.,37I; Tenn. v. Davis,Id. 257;
Robb v. Connolly,III U.S.,884; Ex Parte Royal,II7 U.S.,
241,

The Booth cases Supra arose under the fugitive slave
law of I850. Booth had been arrested by ABelman,a United
States Marshall,under a proper warrant for aiding and
abetting a fuygitive slave to escape,and had sued ocut a writ

of Habeas Corpus from the State Court,and was discharged

on the ground that the fugitive slave law was unconsti-
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tuticnal. Abe lman thereupon sued out a writ of error
to the United 8tates Supreme Ccurt and it was sustained

on the ground that if the Judicial autherity passed upon
the act¢s of congress had been reserved to the states,
then nc offence against the laws and constitution,of the
United States could be punished without the consent of the
state courts,and,therefore,nc protection was in fact given
for any act done under them.. This issue was met by
ChiefJustice Taney as it had been earlier met by Ghie?
Justice Marshall and he pointed out the faet that many of
the rights of soverei nty whieh the states had pesscssed
were ceded tc the general government when the constitution
was adopted; and that,therefore,as to those things the
naticnal power should be supreme,and"strong enough to ex-
ecute its own laws,by its own tribunals,without interruption
from a state or state authorities."

The case of Tenmn. v. Davis, Supra,is one of the most

interesting cases decided upon the guesticn ofthe right

ofthe United States Courts to grant the writ of Habeas
Corpus « Davis had been indiet-d in the state court for
murder ,and,before his trial,was permittzd to remocve the
proceedings to the circuit courton the ground that he had

committed no erime,but had simply been acting in selfr de-~
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fence while in the performance of his duty as an internal
revenue collector. U.SeReS.,Sec,B843. The motion
of the state Court to reman d was denied and an able opinicn
by Justice Strong,in which he held that the judicial power
of the nation as set forth in the constitution ( Art. srd. Sec
2) " embraces alike civil and c¢riminal cas:s ariding under
the constitution and its laws; "and maintainin: the right
of the naticnal tribunals to execute the laws of *‘he Union
in opposition to the laws of the state in the following
terms @ "The United States is a government with authority
extendin.; over the whole territory cfthe Union,acting upon
states and people of the state . While it is limited in

the number o! its powers,so far as its sovereignty extends

it is supreme. No state government can exclude it from
the exercise of any authority conferred upcn it by the
constitution,obstruct its authorize’ officers asainst
its will,or withhold frcem it,for a2 moment the cognizance
of any statute whieh that instrument has committed to 2t."
(Ig. 263) Affirmed in Davis V. S. Qarolina,I07 U.S.,
597.

Thus the right of the National Tribunals to discharge
theiv pfficers held in custoly by the state courts,

or an act committed under their authority and in obedience to
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the eonstitution and the laws of the UnitedStates having
been settled;it rematncd for the congress to take but one
step farther and extend this power to the srantin; of writs

of Habeas Corpus" In all cases where any person may be

restrained of his or her lib:rty,in violation of the con-
stituticn,or of any treaty,or law of the United States."
Whiech wastaken by Congress Feb. 5th,I887,and with the re-
vision of the statutes in I870,the power to g rant the writ

of yabeas corpus was complete.

Two new questicns have arisen in the later deeisgicns
as to whether the pew er of the federal courts to issue the

writ of Habeas Corpus is disereticnery or not; and whether

the judges thereof can exercise that right and discharge
a perscn held in custody under state authority before his
cause has been I» ard in the state tribunal,and thus a
single judge be enabled to pass upon the facts involved and
discharge the prisoner without a jury trial. Ample
authority has answere@ these questions in the a:firmative,
and has sustainedthe right of the national courts to issue
the writ at any time,eithecr before or after trial in

a state court. opf they may refuse to do so at their dis-

cretione. Robb v. ConnoXly,III U . S. ,824: Ex Parte
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Rd§¥al,II7” U.S. 24I; Ex Parte Bridges,2 Woods 498; Iix Parte
Fonda,II7 U.5.51I6; Ex Parte Hanson,28 Feodr.,I27.
At last in support of the propositions stated and cass s
cited the Supreme Court hav:>,in passing upon the casc which
is the subject of our remarks,and granting to deputy Marshall
Neagle a release from confinement on a writ of pyabeas
Corpus,sustaeined the right of any @fficer whilc executing
his duty under the authority of the constitution,laws,and
treatise of the national government,to arrest and,if need
be ,to kill an offender;and have upheld the doctrine that there
a natioral "peaece" which extends to every spot of Ameican
territory . Cummingham v. Neagle,decided April I4th,I890. 40
A. L.J.,387. The great right of liberty which has always
been dominant in the Anglo-Saxocon race,has thus round a
firm basis; and may we hope that the national judiciary
now Jjust started on the semond great era cof its existence
may maintain its present position, and never again allow

that firm foundaticn to be shakens

C
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