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NISTALE.
-0 00 ==

The Saxon kinge by virtue of thoegroyal urerogative
dceasianally granted relief in tvcsc dases.which were without
remedy‘in the courts. Williem I and nis irmediates success-
ors alsc granted relief in liks cases and in substantially
the same nanner. But the exercise of tnis judiecial prerog-
ative gradually becoming burdensome to the kings was frequent-
ly délosated' to the echancellor or other court officers.
Until Edward III in the twenty-second year of his reign order-
ed that"all sueh matters as were of Grace should be referred
to and disvatched by the Chancellor dr'tne keecper of the
Privy 8eal"and thereby establisﬁaan equity ecourt. Which -
despite vigorous attacks at times has stood ihraugh the suc-
eeeding centuries aidipg inAﬁhe developnent of a rapidly ex-
panding céuntry and cifectuzlly neeting the needs of an ad-
vaneing eicilization. It is urobable that for some time
prior to the establishment of.a ecourt of equity nistake was
aﬁe 5found\tor;the exeicise of the king's Judieial power.
It is stated by a recent writer that, "From the time when
Jurisdietion was f%rmalzy delegated to the chancéllor by the

erown, ristaXe has played a most important wart as the cccas-



ion of equitablc rights and duties and for ithe cxercise of
CJurisdietion in awarding cquitable roredies. In the earlier
periods, when the dolands of the law courts ard the court of
ehancery were sharply discriminaﬁud,'rhcn the comacr law
judges were lgt influenced by equitable notions, this braﬁen
of equitable jurisprudence and Jjurisdiction consisted entire-
1y in the means bé uhich.certain rarties were rreverted from
holding and enjoying legal rééhts ard certain other'parties
were rolieved from the burden of legal duties and liabilities,
whieh had originrated under a nistake and which were complete
and unassallable at law. In the progress of time as the
common law became more and more conformed tq equitable prin-
eiples, the legal tribunals assumed a partial eognizance and
5ave'a‘partia1 relief in cases involving mistake."(a})

A comrrehensive definition of,mistake‘is the one give by
Prof. Pmmercy:. "listake, thereforc, within the neaning of
equity and as the occasion of jurisdietion, is.an erronecus
men£a1 condition, coneeption, or eonvietion iudused by ig-
norance misaypéehension, or nisunderstanding of tae truth,
dbut without negligence, and resulting in soie act or omission,|
done or suffered erronecusly by one or both of thé'ﬁé&tiés?téfg

a,transactian, but without ite crronecus character being in-

(a) Pomercy on EqQuity Jurisirudence Suve. 800.



tended or known at the time."(a} It scens unnecessary
however that the words "but without negligence" shquld have
Yeen inserted Tor all of.the equitable naxims applyvas a
matter of eourse and Wiquityaaids the vigilant® is partie-
ularly avplicable. 'indeed mcsf cases of mistake arec cases
in whieh the ignoranee, misapprehension or nisunderstanding
of the truth is due in some degrce to negligence. There.can
be mo doubt dhat courts will not relieve a party from shis
mistake 1f they deem that he ws negligent but it certalnly
is true that not all acts donhe or omissioms suffered are
?eéled“negligent. it is a;sa certain that no ecurt will
éagree relief unless the mistake is material and is shown by
‘the most elear and eonvineing preof. In the focllowing dis—
eussion only mistakes made by a party or parties t6 an agree—
mont are eomsidered. A mistake may be immaterial because
it is of so little importance that the rights of parties of
parties are practically the same in law whether or not re-
formation is deerced or when the loss ta the aggriéved.party
is s0 ineonsiderable that the eourt will not consider the
matter.

I IM the ease uf'Rug v lleirs, 43 N.i.Bq. 377, it was sought
&oﬁgiva?@the eourt jurisdietion by asking a réformation of

7

(&) Pomcroy on Fquity Jurisprudence, Sec.B30.



the instrmment vocause the words "wvarty of the first pari" 4
were used where c¢learly the words "varty.of the szecong part!
were intended. The Now Jersey coutt rcfused to take jumis-
dietion or the ground that thg riistake was irmatorial and
that it daid no injury. The eourt said, "But these nistakes
are palpable and do not ereate the slightest ovscurity as to
the meaning of the eontract, nor prevent it from being so
eonstrued as to give full effect to the real intention of
parties. It is a rule of construetion of universal appli-
eation, that a contraet notwithstanding rnistakes therein
shall if the meaning of the rerties ¢ elearly discerrcd ve
eonstrued as near the nind and arvarent intent of the parties
as it possibly ney be, and the law will permit. The sub-
sequent partsof this contraet express the intention of the
parties in language =0 clear, siinie and extlicit that it
must in'its Tresent form be understoocd and construed Jjust
exaetly as it would ve after it.was reformed. Where that is
the case reformation can acccoinlish nothing.......... A nistake
whiceh is harmless and does no injury needs no correction.
¥his eourt cannot take jﬁris&iotion on thefprowund."

A Virginia jvdse observed in the case of Weaver v Carter,

10 Lee 39, "Hence our courts have wisely said that even in



sales strictly by the asrs 1o couensation is to be made for
defieieney where the supnosei deficit may fairly be presumed
to arise merely from thc.variations of instruments or of
mensuration.” |

A mistake also nay ve iimaterial vecause it is not elose-
ly'enough conrnectod uith'the sitojeet matter of the eontraet to
be deemed the ﬁurning toint in the transaetion. Unless 1t
is a mistake a2s ta a nccessary and intrinsic fact deemed
material by the cdurtsthey grant no relief; regardless alike

of how meeh a rarty may lose by his mistake or how mueh he

has delended upon the.suyzosed state of faets in raking his
eontraet. The case of Dambmenn v Sehulting, 76 N.¥. 55 1s
in point. The defcn&ant'being insclvent was about to assign
when the plaintifrAadvanced nim $100C0. upon eondition that he
should be under no legal obligation to repay it providing he
paid the amcunt,already due tlaintiff in fulll The release
given at the time eontrary to the intention of the parties
was of noe force. Sutsequently the defendant who was then
able to pay his debt in fﬁll arlod the plaintiff to give him
a valid release ipon paynent of {50{C. TIlaintiiT accepted
the proposition and did as requested. This action was

brought to eancel the release that the other y50CC. might be



reeovered. The grownds alleged were fraud and mistake. The
eourt came to the conelusion that therc had becia w0 iraud and
as t0 the mistake the court said, Earl 4, writing tne opinion,
*It is further clained that thq vlaintiff ougnt to bve entitled
tc relief on account of mistake. e testified thal he would
not have executed the release,if he had known the defendait's
financial condit¥ion. But as already shown, the defendant
was in no way respaonsible for his ignorance and was under no
legal or oquitable obligation to disclose the facts as to his
peemniary circumstances. The plaintiff cowld have 1earned
the faets by inquiry of the delfendant or his vendees. There
was no nistake as to any fact intrinsie t4 the release.
Plaintiff knew that the defendant hed not becn legally dis-
eharged fron his liability and for that the _5CC00. he was to
give him an absolute release and he gave hirn just sueh a re-
lease as he intended to. There was no mistake of any in-
trinsié faet cssential ta'the contract or involved therein.
The defendant's financial econdition was an extrinsic faet
whieh might have influenced the plaintiff's action if he had
krown it. But ignorance of or nistalc as to su&h a vabt is
not ground for affirnative equitavle relicf." |

It wes said by lr. Justice Swayne in the case of Grymes v



sanders, ct. al. 93 U.S. 55, "A iiistake as to a rnatter of
faet, to warrant relief in equity 1uet ve rmaterial and the
Taet nust be sueh that 1t animated and oonﬁrolled the con-—
duet of the party. 1t :mist go to the essence of the object

in viow, and not be merely ineidental. The eourt must be sat-
1sfiegizix for the mistake the conilainant would not have
assumed the obligaticr. from which he seeks to be relieved."
There i= no exception to the rule that a mistaike must be
material affecting the sutstance of a transaction or the
eourts will refuse Jurisdietion.

It is aleso laid down in a general way that a mistake
must be mutual or the eourts will not take eagnizance.of the
matter. - But this rule refers .ore partieularly to those
eases where reformation is sought. By thie renedy an impefé
feet instrucent is made to speak the eontrast of the parties
theréby-naking it possivle to enforece the agreement at law.
It is plain that wheﬁ a refarmation is decrced tne mistake
must be shawn to have been mutual otherwise eourts would be
ergarged in making eontracts for Larties which they never in-
tended "and emforeing rights and grenting reredies on a so
ealledfagreeuentziﬁich Lhuf‘never made. The courtis seen td

make no distinetion retween cases in which the draughtsman



makes a mistake and the parties,have no ehance to oorrect it
amd those cases in which the writing is read by the parties
and they make the same mistaké. In efther event ascording
to legal interpretation it is a mutual nistake.

Thore is a elass of cases however in which reformation
is ;ieereed where elearly thére has becn actual nistake K
anly ‘cme party to the agrecuent. These are those cases in
whieh the party has beln guilty of fraud and besause of his
fraud he is estopred frowm denying that the mistake was a mut-
mal cke. The caurta’;peld‘mg him, as is perfectly Just, to
the eontraet whieh he :rr‘audulentlyyled the other party to
suppése was being made.

. . Im the samewhat peeculiar case of Rm'ar v Poyell, 28 N.Y.
310, the Jjudge who wrote ithe prevailing.opimion seemed to
have given this subject but little eansid,erafian and made an
inecrreet statement of law. In the dissenting opiniom a
eorrest statement was made as to reformation and recission
but the judge might have gare farther and recognized t.,he: facf.
'that eourts somet imes ,deeréef reformation in cases of fraud om
one side'. .The plaintiff desired tlhel reformation of a bord
vhieh provided for payment. in annua;;,f;nstalxr.ents af ‘é.’;@@ﬁ.

with interest oxly on eaeh insta}.nent. as it hecame due ratker



than on the whole sum remaining urpald as the trial Judge
found was agreed between the parties. Baleon J. who wrote
the opinion of the sourt said, "I am not aware of ary ad-
judged ease, in whish it has beem held that there must bde

8 mutual mistake of faet by :bhe parties to a ‘uritten eontraet
or some fraund or the part of the party rot mistaken to em-
titled the par‘t,,r ﬁa made the mistake ard who suffered by it,
to have sush contraet reformed so that it will trmly express
the oral agreement of tho parties whish was to e sarried
into effectpy the written eontraet ard sueh a doetrine
would 'bé contrary to good sense and sowd uvrineiple.* It was
said by Xr. Justice Wright in the dissenting opiniom, "A mis— .
take by the plaimtiff whem he made the contraet as to the
1nterést he was tq recelve  om the bond and mortgage would |
not enti.tie him to have the contraet so modified as to eonform
to his mistaken ‘impression though it night ve a ground for
reselinding the eontraet om the ground that the minds of the
parties mever met in making it." The reeord states "And
ﬁuaily* the rule of judgment in favor o-«f" ﬁhe Plaintiff was
eomstrued as a finding of the rnocessary Tacts viz, fraud or
mistake of faet om the part of defendant. And the judgment

of affirmance wert upon that theory.
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In.a sinmilar ease the appellate court ecncluded that two
noted did nét eomform to the agroenent between the parties in
that they dld not bear interost. The Judge who delivered
the opinior referring to Rider v Powell, supra, sald, "Ih}lé
the grourd upon which the decision was pui, thare»being'in
the ease no finding of fact is doubtless untenable, the prim-
eiple asserted im the decision is clearly right amd sound.
1t is knat where a party who is to execute papérs in earsu-
mating a ‘eontraet draws, or causes or proeures them to be
dvann erroneously and palna or puts them off upom the
opposite party in that shape without apprising him of the
érror or alteration, he committs é‘fraud, and relief im equity
in reforming the instrument may be had on the grcﬁnd either
of mistake or fraud."

The other equitable remedies deereed to relieve parties
from the effectS‘ar.their*nistakes are rescission and cancel-
lation; these termé are sometiucs used t:terchangeably, be~
eause the remedies are practiecally the same. But teehnieally
speaking cancellation is deerced when a reformation night
have becn had i.e. Whor there Was a rutual mistake or a mis-
takp on ome side with fraud on the other. And rescissioxr is

decreed 1nf§11 other cases. It is never nacessary to show a
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mutual mistake im order that the court mey rescind the eon~
tract. A and B erntor into ar agreouent, A to trausier cer-
tain described 1: ¢ to B and B to bulld A a storehouse. A
made a mistake as to the amount of land he agreed to transfer
and B was mistakon as to the location of the storehouse. Xaeh
was nistaker as to a material fact and yet there certainly
was not a nutual ristake. I the nypothetical case abave
staied vefare either party had aeted upon the agreement, gt
the request of either cquity would deeree a rescissioa. But
if the parties eould not bé vlaced in statu gwo,- if either
would be substanrtially damaged by 'a rescission,the law would
exforce the eontract as it apzcared by the inrstrumiont to have
been nade; 'In sueh cases equity"would refuse jurisdiction
in aceordarce with the maxim "Whore the equities are equal
the law shall prevail.f I{ however A only was iistaken and
he élone had aeted or the agreement and made a transfer df
hig land equity would listen to his trayer and decr;e a re-
seission of the deed.

Thie iz the dietw: of a Rhoce Islaic Jjudge, "But besides
the paower to reforn a writing so as to uak¥e it éxpress the
asreenent of both varties as it was desighed ta do a eourt of

equity has also @awoq to rbsciad and cancel an agreemeat at



12

the request 6f'one variy, upor the ground that, without neg-
ligence, he entered into it through a mistake of fact maretial
to the contraet, uhén he ean do so without injustice to the
other party.".

Owing to the reluctance of ithe ecourts to tase a decisionr
on the grourd of mistake if ary other ground cax be fourd ard
to the faet that whern the case is not tainted with fraud the
parties are usually wiliing to settle it out of court; the
great najofity of cases in vhieh reseission has teen deereed
are cases im whieh fraud plays some part. But the undoubted
right remains in équity.to rescind any agreement under the
limitations notieed if mistake is clearly shown.

| Yistake is divided into t¥o freat 2lasres. Every mis—-
take is one of law or'af‘fazt. A risteke of fact is defined
in the Califqrnia civil Code, éec. 1577 in the following .
manner: "A nistake of fact is a mistake not caused by the
negleect of a legal dAuty on the zart of the person making the
nistake and consisting in; first, an unconscious ignoraince or
forgetfullﬁeas of a faét, vast or present, material to the.
contract:.or, second, bellef in the zrescni cxistence of a
thing material to the contract which dceslnot exist, or in '

the past existonce of such a thing which nas not existed."
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* The cases are nmerous whicﬁ hold that nistake as to
natters of fact are always cround for relief. "The cases
found on nistake moem to rest on this prineiple: that if
vartins elieving that a certain state of things exist, come
to an agreement with =uch telief for 1tz,basis, on discover-
ing their mutual error, they are remitted to their original
rights? (a) A mistake as to foreign law 1s considered a
nistake of fact.(b} "It is an elementary prineiple that .
money pald under a mistake of material facts, where the
party caying deriveg no benefit, nay be recovered tack."(c)

Mistake of law may ie dofined as= aln erronecus conclusion
as to the legal effect of known facte. One of the great
maxirs of English and Awericai law is: "Ignorantia juris non
excusat." For this prineiple ae for many others we are in-
debted to the Romans. It i=s obvious that if ignorance of
the la% vas allowed as a suflicient excuse for breaking a
contract parties would practiecally have their option as to
Whe?her they would break it or not. And it is impossible«tgs
forsee all fhe égné%quenégz which would result framqallowing’

menrto‘avoid their*agrﬁdmﬂﬂjs and anxnul their contracts,fonyfff

the plea that they did not understand the law. Some able

judges have held that this maxim olly apilies to erhminal»t;

(a) Mowatt v Wright, 1 Wend.356;(bv) See 9 rFickering 111.
- (c¢) 3 Barb. 223, sec also 25 N.Y.Z38.
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cases. In Cocpew v Phivbs, L.R. 2 H.L. 149, Lord Westbury
aaid, Fxt is said ;ignorantiaajuria haud ‘excusat’; but in
that maxim the 'Jus’ is ured in the sense of denoting general
law the ordinary law of the eountry. But when the word jus
i=s uaed,ih the sense of denotirg private right the maxim has
no sprlieation.”

In the case of Champlin v Laytin, 1 Edw. Ch.46%, the
jndge aftor welferring to =meveral cases which did not fully
sustain his. pasition said, "I think these cases are suffioc~
fent to establish the correctness of the position, that a
contract enxered;into,undar a mutual misconception of legal
rights, amounting to a;miaﬁake of law in bath thO‘oantraoting
parties by which the dbjeot,and ond of their contract acbordQ
ing ﬁg-gQQ'ipyqqy and meaning, ﬂﬂ?ﬁﬁhﬂbééédéomplished, is as
liable to be set aside or roscinded as a contract founded in
nistaio or'mhxters 8rf fact. This cowt has % same Lower
to grant relief in the one as in the other.”  This case was
sustained by the highest court bu£ as distinetly stated'naf
on the ground of mistake of law. hr dustice Bronson who
wrote the opinion said, ""he maxin, 1gnorantia legis non ex— .
ocuset is untfermly arvzlied in the administration of criminal

laws, and i,am at & loss to coneeive why the fitneszs of the
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rule should ever havo been douvted in eivil cacos."(a)
In the varticular case iust referred to, the decision was

\’riat Placed on the rrorer ground. in the lower court and the
statement 1ade by th@ vice chancellor was too broad to be
austained‘by the weight of authority. There. 1is hawever o
doubt that thore are =ome excertions to the rule in eivil
cases. - For in the best considerod modern decieions it has’
been laid down that there may be relief on the ground of mis-
take induced by ignorance or mistake of law pure and simple.(D)

Mistakes of law may be divided into twu“claasei, 1. Those
miastakes made by a party entering intn a contract in regard |
to nis own anteceadent existing legal righta alt!‘wuigh he knov«-
the full legal effect of the present transaction; 2. Those |
mistakes made by a party as to the,leg@l'éffect of a trane-
action in uh'ich' he’ is about to engage although he has full
xnowledge as to all of his prior existing legal rights and
remedies. An excellent illustration of the first class of
mietakes is the much criticised oasé of Lansdown v Lansdown,
1 Mdselﬁ's Reprort= 3€3.  The whole case as tﬁefe reported is
as follows. "There were four brothets, the second died, and
the eldest brother enters uron his lands, the youngest: -

(a) 18 Wend. 40%7. at 1.. 412.
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brather claims a title, uwon which they ayzly to Hughez a
achoclmaeter,.their neighvar in thé soitry (who scted as an
attorney) for hi= ovinion, who unon consulting a book called
The Cleork's Remenbrancer, gave it in favor of the youngest
brother, because lands could not azcend; uram which the eld-
est brothor agrecd todwels the osiate with the youngest and
declared he woulé rather <o so0, than go to law, though he had
the right: Uron which L'r. lLiughes vrepared decds of lease

and release of the moiety, which wore executed by the eldest
brother, and bands for the Tenalty of 30C I. which was com—
Puted to be the value of the moiety, conditioned for the
quiet enjoyment of their resrective shares; the youngest
brother died and the,moiepy descended”on the defendant, the
infant, hi® son and hcir: And'tha~Lord,éhance11qr decreed
that the bond and deeds of lease 2nd feleaae, should bve
delivered up to the :leintiff, the eldest brother, being ob-
tained by mistake and nisrepresentation and that the defendant
the infant, when he canie of age should convey nisi, & and
hie lordehip said, That mexim of law, Ignorsrntia Jjurie non
excusat was ii regard to the publie, that ignorance cannot be
pleaded in oxcuse of crires, but did not hold in civil ceses"

Prabably no eourt would go further then was done in this
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case but there is a growing tendency to grant relief in cases
of this olasi, some courts construing tne mistake as one of
fact and others squarely holding that they would relieve
parties from the effccts of zuch mistakes of law.

The second class af cameos is illustrated by the widely
cited case of Humt v Rousmaniere's Adm., 1 Peters 1. In
almost every case of mistake arising in the WUnited States
since this one was decided either one party or the other has
found cccasion to refer to it. And sometimes both sides
have found it useful. An Chic Jjudge sald of fhé case, "It is
cited by bath the rarties in t‘;ﬁ.s case to show fft_xat equity
will and will not relieve against a mistake of law merely."(a)
The fact thal the case was trice before the Surreme Court of
?hejvﬁitedQstaﬁaééprubébly largely ascounts for such a use of
1t. ~

‘Theso are the essential facts of the case. The com~
plainant lent maney.tg the defendant's intestate and aftier
taking:the«advice of coupéelydecided to take security in the
farm.cr an~1rrevoeablef?e§er of attorney to sell certain ves-
sels and aprly the proceeds to the debt. Thé caso was first
bvefore the court on an arveal from a decree sustaining a de~

mrrer and dismissing the bill. In reversing the decree of

(2} Mo Naughten et.al. v Partridge oi.al.,1l Ohic 325
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the Cirouit Court, the Suvreme Court s=aid, ir. Chief Justice
Marsiinll degiVaring the ovinion, "Ve find no case which we
think preciéely in,pdint; and are unnilling»where the effect
of the instrument is acknowledged to have been ontirely mis-
under?tcod by the parties, to say that a Court of equity is
incarable of affording relief."(a) At the trial it was ad-
mitted that the vart® s to this agreement acted under a mut-
12l mistake as to the 1aw; neither knowing that thié vower of
attorney could be revoked by the death of Rousmaniere. Mr,
Justice Washington'in the opinion of the court which he de—
livered made a vaery clear and oomprahensive statement of the ,
i
law of mist&ke‘ - He said, "imere arc certain principles of -
qquity, applicable to this questian, which, as generalfprinﬁ
ciples we hold to be incontrovertivle. The first is, that |
whére an instrument is drawn and exeeuted, which yrofesses,
or is intended, to carry into execution, an agreement, whether
in writing or parol, vpreviously ontered into, but which by
(take of the draughtsman, either as to fazt or law, déea
not flfill or which violates twc manifest intention of the
parties to the agreement, equity will correct the mistake 20

as to produce a conformity of the instrument to the agreement.

(a) ¥:Wheaton 174'athmge 21G.
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The reasan is obvious~ the : exedutiana if agreements, fair-
1y and legally entered into, ix one of the veculiar branches.
of equitijurizdiction, and 1f the instrument which is in-
tonded to exocute the sgreerert, be, from any ceuse, insuf-
ficient for that purvose, the agrcement remains as mueh- un--
executed, as if one of the partie= had refused, altogether,
%0 comply with his engagement, and a Court of Equity will, in
the exercise of its agknowlodged jurisdiction, afford rellief
in the one cé#e, ae well s in the ather, by compelling the
delinquent party fully to perform his agreement, according to
the torms of it, and to the manifest intention of the parties.
So, if the mistake exis£,not in the instrument whioch is in-.
tenqed to givefe:feci to theAagreement; but in the agreement
Itself and is eclearly proved to have bean the: re&ult«of-igng
norance of some material fact, a Court of Equithwiil,lin 2
general, grant relief, éccdrdlng to the nature of the partie-
ular case in which it is sought? | -
Purther on the learncd judge continues, "That the general
intention of the prtios war to provide 2 security as effectual
as a rmortgage of the vessel wouldvbe can;#dmit of no doubt,
andﬁir,such,had veen their agor~ment, the 1n§u£ficiénoy~ar

the instruments to offect that objest which wers afiorwards



prevared, would have furnished a ground for the interpositién
of a Court of EQuity,{vﬁich the representitives of Rousmaniere
could not easily have resistoed. But the plaintiff was not-
satisfied to leave the kind of security whioch he was willing
10 receive, undetermined; having finglly mﬁde upfhiavﬁﬂn&;@byb
the advzce of his counsel, not to aceept of a mortgage or =
bill of sale,in nature of a mnrtgage. - He thought it aaraif,
therefore, to desigaate the instrument: and, having deliver-
ately done so, 1; me{uthe vicv of both }artiea; and was as -
comﬁletely insorporated into thelir agreemeni, as were ¥he
notes ot'hand for the =um intended to be seoured. ~iIn coming
%o thie sgreement it 51: not pretended that ihe plaintiff was
misled dy 1gﬁcrance of any fact, connecied with tha agreemient
1hich»hefwa:1about tc conclude. If,‘then, the asreamant was
nat founded upon a nistake of any material fact, and it was
executed in ‘strict conformity with itself; we think it would *
be*uhprecedonted,’for a Court of Eqnity;totdecree anofh@r
security to be given, not only different from thet which had
béah agreed upon, dut one which had been’delibcfatg%y doﬁ#f“‘
éfdered%aﬁd‘reiec*affﬁv’tha rartiocd not,aaking fofygglier‘”or
to t?aat the caae, as if such uther aeeurity had in Tact been

agresd uson and oxecutod’
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On page 16 of the same case, ithe court said, "It is not
Ahe intention of the Court, in the came néw under consider—
ation 1o lay it down, that {here unay rnot be ceres in which a
court of Equity will reliove as;z;inst a plein nistake, arising
from ignoresrce of law. PBut we mean to say, that where ihe
paﬁiez, uxion deliveratior. and advice, reject one species of
sgourity and agree to =zelect another, under a misapprehension
of the law as to fhe nature oi" the security 80 uelected‘,»_ the |
court of Equity will not, on tae ground of such misapprehen—
sion, and the insufficieney cf such semity"in consequence
of a subeequent evén’s, not fai'aeen, vrerhaps, or thought of,
direct 2 rew security, of a different character, to be given,’l,
or decrec that to be done xhich"she parties supposed would
have been ,fodc,té}d,i ;‘qy ,t&xie, ,1:nqtrp.nna’nt ji{iuh'ras f;'vmg‘ny agreed’
upqn. "( ) |

-In this sccond class of cases all courts seem to také' the
position held in Hunt v Rousmaniere, supra, that.perties will
nbt be relieved from nistakes of law, !men thej have del'ibor-
ately chosen one course in preference to another. Bub when
they have not deliveratcd on tﬁeir course and agree‘t.hat a
certain thing shall be done in order to ful}y cerry oust their

cont?aat., “having absolutely no doubf or question as to its



being the ppover legal course #d it subsequently turns out
‘hat they have labored under 2 uiistake, courts differ greatly

an to whether reliof should ba granted or not.

(s blopd B Lot
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