Cornell Law Library
Scholarship@Cornell Law: A Digital Repository

Historical Theses and Dissertations Collection Historical Cornell Law School

1895

The Development of the Fellow Servant Doctrine

John Osgood Chapin
Cornell Law School

Follow this and additional works at: http://scholarship.law.cornell.edu/historical theses
b Part of the Torts Commons

Recommended Citation

Chapin, John Osgood, "The Development of the Fellow Servant Doctrine" (1895). Historical Theses and Dissertations Collection. Paper
74.

This Thesis is brought to you for free and open access by the Historical Cornell Law School at Scholarship@Cornell Law: A Digital Repository. It has
been accepted for inclusion in Historical Theses and Dissertations Collection by an authorized administrator of Scholarship@Cornell Law: A Digital

Repository. For more information, please contact jmp8@cornell.edu.


http://scholarship.law.cornell.edu?utm_source=scholarship.law.cornell.edu%2Fhistorical_theses%2F74&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.cornell.edu/historical_theses?utm_source=scholarship.law.cornell.edu%2Fhistorical_theses%2F74&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.cornell.edu/historical_lawschool?utm_source=scholarship.law.cornell.edu%2Fhistorical_theses%2F74&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.cornell.edu/historical_theses?utm_source=scholarship.law.cornell.edu%2Fhistorical_theses%2F74&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/913?utm_source=scholarship.law.cornell.edu%2Fhistorical_theses%2F74&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarship.law.cornell.edu/historical_theses/74?utm_source=scholarship.law.cornell.edu%2Fhistorical_theses%2F74&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:jmp8@cornell.edu

THE DEVELOPMENT OF THE FELLOW SERVANT DOCTRINE.
THESIS PRASENTED BY
FOHN 0SGOOD CHAPIN
FOR THE DEGREZ OF 3ACHELOR OF LAWS.
ettt ¢l et fsTololo LA tod Bt
CORNELL UNIVERSITY.

SCHOOL OF LAW.

1835,






THE DRVALOTIOHT OF TIE FRLLOW SERVAW!? DOCTRIIL.
~==000~=~

In order to have = eomprchensive and adequete view of
the subject of fellow servant or co-employee liability it is
essential at tnce outset to examine tne law ap:liscavie to the
relation of master and sorvant in the different stagea of its
development; and in such an examination one needs not a micro-
scope but a Tield glass and a commanding height.

Iﬁ looking at the annals of the early Roman Law one must
necessarily be impressed by the logie and brevity of its
maxins, Evidence of their clearness and conciseness is secn
in the fact that theythave withstood the wavering changes of
over fTifteen centuries and we still find many of them embodied
in the works of modern text writers and in the decisions of
our courts.

Perhavns the most striking of the naxirs found in the
early Roman Jjurisprudence is the maxim "Resrondeat Suuerior®,
while closely analsgous =2:.d aicarently out a broader statement
of the same vrinciple is the nmaxin "Qui facit zer alium fécit
per sc."

~The maxin "Reszondeat Suprerior" according to hent orig-

inated in the early stages of the Roman civilization, and



dates back to that period in the Roman law when all servants
were slaves, for whom the pater-familias was responsible as a
part of his general responsibility for the family which he
répresented and governed. This maxim was introduced into
the.English law about the time of Charles II.

The relation of master and servant arises out of con-
tract either express or implied and is analogous and gimilar
to that of.principal and agent; the difference vetween the
two«consicting~6n1y in the nature of the employment, and the
extent of the muthority. Every servant acting in the exer—
cise of the master's businéss, and within the scope of his
employment represents the master nimself; and his acts are,
in contemplation of law,the acts of the master.

It seems however that a wrong impression nﬁs at times
mnore or‘less obtained, and st1ll exists to @ certain extent;
that the same legal principles as to the master's liability
ought to aprly to cases of injuries by a servant to a servant,
and to cases of . injuries by a servant to a stranger,or to the
public. Due reflection will show however that the two re—
lations are entirely different, and the rules of 1ngr§gard7
ing the employee'’s liability to one servant for the defaulf

of a co-mervant, not only are, but for the last fifty years



have been different from those relating to thec master's lia-
bility to those not in his empioyment, for the acts of his
servants.

According to the weight of the American and English
authdrities; "The master is liable to persons rot in his
service, not onl& fqr ﬁis own wrongful acts and omissions ,
but also for the wrongful acts and omissions of his servants
while acting in the scope and course of thelr omploymeht as
such, even tho&gh the particular acts or omissions were not
only unautnorized but even forbidden, and resulted in loss
and &amage to hrm 1rrespective of the elains of the persan
injured." But in as far as this rule inposes.on the
master an imputed liability, that is, a liability beyond his
authorized acts, and defaulis or a liability for faults and
omissions he did not aprrove, authorize, or direct: but even
forvid; it is one of manifest severity, is not'based on nat-
ural Justice and is to be held justifiable only on the grounds
of public policy or of social duty.

The reasons for the master's iiability Tor the acts of
his servants to the rublie, or to strangers, can be based
upon either one of two grounds; one of which is ihat the mas~

ter is vound to guerantec third versons from all harm or



dsmage arising from the negligenco of himsclf, or those acting
nﬁ&er his authority, or in tho course of his business; but it
seems the bvetter rule to waive the reasoning of such a con-
structive guarranty, and adonpt the botter conclusion that he
who puts into operation an agency which he controls while he
receives its emoluments, must be held responsible for the
injuries which it incidentally infliets. The business of

v the masetr is as respects the publie, conducted for his own
“advantage andfconvenience, the publie have no congern in it,
are: not consulted. sbout 1&.;ﬁd héﬁe no control over it or its
methods; and if tn; business' is' a lawful one as fér example
@ railroad dbuilt and operated under legislative authority,
the master although he is not bound to guarrantse the publie
against aceidents or damages, is still bound to take reason—
able care elther by himself or through those who represent
him, to -prevent accidents and damages and.heviﬁ-liable for
his mervant's negligence, not siniply because they are his
servénts, but because as resiects the public he is bound to
conduct his business with due care and.. caution so ae not to
injure or damage the rights of others: because having for his
own convenience, pleasure, -or pxofit,e§poseﬁthe publie to

risk of damages, if damages result etther through ais fault



or thrpugh the fault of his servants, the mastor will bo held
liable.

© The aneient rule of "Respondeat Swiorior" was aprlied
without exception from its origin in the early Roman law un-
til the year 1841. But with tue rapid growith of manufact-
uring, ﬁining, and railroad entervrises; cane.inercasing
1iability and responsibility for accidents arising from the
bad‘managament‘of officers and agents, the insufficienecy and
ineompetency of workmen, and the methods of doing business;
the liabilities involved in the employment of thousands of
employees in large manufacturing éenters, and on lines of
great railway companies, e#pgsed at all times to manifold
risﬁs and dangeres gave rise to the feeling in the courts that
it operated unjustly to the large industrial enterprikes, and
that the relation of master and sorvant in its true sensc was
imapnlicable to the situétion; for vetween employer and em-—
plotee it bvecame more and more difficult to apply the or-
dinary common law principles governing the relation of master .
and servant, to the morec complicated methods of business
enterprise.

In the year 1837 the case of‘Priestly v Fowler, 3 K. & V¥W.1.

argse i1n the English courts, it being the first recorded



exception to the ancient rule of "Respondeat Superior",. and
the general prineiples of the law governing the relation os
master and servant. Beach in his work on "Contributory Neg-
ligence" says of it; "The decision of this case constitutes a
clear exception from which has flowed in a copious floocd all
the modern law as to fcllow servants and common employment,
and it is not extravagant to say that the decision in its.in-
fluenck upon subsequent jurisprudence is second to ne adjudi-
cation to ve .found in the reportis; no other reported case has
ehanged the eurrent of decision more radically then this, and
subéequent'féﬁorts and text ,books contain limitations and ré—
finemente on the doetrine here for the first time anncunced.”
The facts of the case were as follows; a butcher sent
one of his servants to deliver meat in a wagén which had been
overloaded by another servant, the wagon broke down‘and the
man received severe injuries. The court decided that the
butcher was not liable to the»servaﬁt for the injuries so
recelved. This case however does not plainly show exactly
whose negligence was the cause of the injury; that is'uhether
it was due directly to the overloading, or was duc tc some
m@terial defect in the wagon itself. The decision‘however

seems {0 have been based for the most vart on the ground that

w»



the non-application of such a rule would be to carry out the
principle of the master's liability to an alarming oxtent.
Lord Abinger giving the otrinion of the ecourt says, "If
the master is to e held liable in this action the principle
of that liability will be found to carry us to an alarming
extent. If the owner of a carriage is responsible for the
‘defliciency of tt® carriage to his servants he is responsibvle
for the negligence of his coach-maker,his harness-maker and
his coachman. The master would thereby also be liable to
‘the servant for thé negligence of the chambermaid in ﬁuﬁing
him into a damp bed or for the negligence of the cook in
not properly cleaning the etensils of the kitchen; but the
inconvenience not to say the absurdity of these donsequences
is obvious." . -Again in the ovinion Lord Abinger says, "The
master is only bound to provide for his servants to the best
of his judgmeﬁt, inférmation, and bvelief; while the servant
on the other hand is not bound to risk his safeiy in the em-
ployment of his master but may if he sees fit decline any
service in which he reasonably apprehends injury." The case
deeides that a servant upon entering into the employment of
his master assumes the risks of such employment.

A few years later in the year 1880 the case of Hutchin~



son v The Now York, NHow Castle and 3erwic R.R. Co. 5 Ex. 343
arose in England. This case arising upon a clearer state—
ment of factis and more definitely siating the law, has been
held, althouygh & lator caée than Priest¥ly v Powler 1o bo itune
leading Enclish éase uron tihc sunject. In tis casy a fire-
man was injured through thc negligence of an engineer and Bar-
on Alderson ;aid in the opinion given by the court, "Where
several servanis are employed by the sémw naster and injgry
results to one of them froix i{he negligence of another, in
such & case ve are of the opinion that {he mester is not
generally iisble where ne has selecicd iersons of reasonable
carc and skill." and again in his apinién he states the prin-
ciple as follows, "A servani when he undertakes to serve a
naster undertakes as between himself and his master to run
all the ordinary risks of the employment, including the risk
of negligence on the vart of a fellow servant whenever he is
scting in the discherge of his duty as servant of him who
is the common mﬁster of bvoth. This ocasc in the principie
which it ennncistes hes Leen fo}laued again end again in the
numerout cascs which have since arisen under thc English law,
The first revorted acse uvon this continent arose in

North Carolina in 1841 thrcc ycars after Priestly v Fowler had



veen deecided by the English courts. 1t is also.ariarent,
strange thowugh it scoms, that the lcrih Cerolina court did
not have the cesc of Priestly v Fowler befcre'them ror does
the record show that they nei ever heard of it, and so we.
£ind this doctrine cnunciated by the judicial authorities of
voth England sand America, 2t or ahout the same tine and each
decided independently of ihe other.

The Worth Carolina case lurray v South Carclina R.R. Co.
is reported in 2 ilc Milliams rerorts. in this ,caée upon a
loaomotive owned and opveratcd by the defendent oorpor;tion,
while in the performance of his duties, the plaintiff was in-
Jured owing to the carelessnees and negligence of the engin-
eer in refusing to stop after his attention had been called to
an obstacle upon the track. Judge Evens delivering the opin-
ion off the court in this casc in substance sayé, "It is by
no means incident to the contract of service that the com-
pany shouldvguarantee its servants against the negligenée of
co-servants.

It is #dmitted that the servant takes upon hiusclf the
erdinary risks of his enploynexnt. ¥hy not tne extraordin#ry
ones ? Neither are within the contract and I can see no

reason for adding the already known and acknovlodged liability
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of 2 cormmon carrier to the feets cof this case without a single
authortity or dccision to sustzin such a holding.”

The counsel far thoe plaintiff scught to hold the com-
pany on the grouni that tho firvenan was 2 passengur, Judge in
Evans in conslusion remarks; "iIosn servant in his department
represents his prineciial, the suscessful resylt of thelr
labors eomes from the faet ‘hat each performe his =zeveral
duties. And it seeme to me that it ie on the rart of the
several agents a Jjoint undertaking, .where each one stipulates
for thevperformance of hic several part. They'are ﬁot lia~-
blé to the company for the misconduct of each other, nor is
the comrany liable to one for the misconduet of another: and
as a general rule I would say that wherc there is no fault
on the part of the master ne would be liable to the servants
only for their wages."

Put in the next year 1347 there arose in the Suprenme
Court of Massachussztis the celebrated case of Tarwelll v B. &
¥. R.R.Co., 4 aetecalfl 4D. The loarning and logle of the
opinion delivered by Chicf Justice Shamvin.this cas¢ has made
it as has been Jjustly said the fountain-head for all subse-
quent decisiopg‘upon;this‘gq;nﬁ.” It has veen found again

_____

. and again, and cited with azeroval by both the English and
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American courts evor,it was first announced. The facts of
this case were as follows, an engineer was injured through
the negligence of a switchman who left “he wwitch ojen st
that the engine ran of7 the track and injured the rlaintiff.
1t was shown that the switchuan was a carefull and trustwor-
thy servant; the ongineer TFarwell sued the raillroad company
and it was held that he zould not recover. In th;a case no
actual negligence was alleged ageinst the company, but the.
basis of the claim was a surrosed imvlied contract by the
master to pay one seryant for the damages caused to him
throngh the hegligence of another. The ecourt however hold-
ing that no such implied contract existed. Chief Justice
Shaw in delivering the opinion of the court said; "The gen-
eral rule resulting from considerations of juétice as well as
policy is that he'who engages in the employmenti of another,
for the performance of specified duties and services for com-
vensation, takes upon hinceif the natural and ordinary risks
and rerils incident to the verformance of sych services, and
in legal presumntion the compensation ieg adjusted accordingly.
anX we are not aware of any uriaciple whien showld excagt the
perils arising from ﬂhe carelessness and rnoegligence of those

who are in the same omploynent. These are¢ Lerils about which



iz

the seorvant ia as llkely .to know, and against which he can as
effectually guard a2s the master, they are perils ineident to
thé service and which can be '‘as distinctly forseen and pro-
vided for in the rate of compenéation as any others.Y

-Further in the ovinion Chief Justice Shaw says; " Besides
it aprears to us that the argﬁment rests upon an assumed
principle of responsitility which does not in fact exist, the
master is not exempt from liability because the servant has
betier means of Lroviding for his own safety when he is em~
ployed in immediate connection witn those from whose.negli-
gence he hight suffor, but bocause the implied contract does
not extend to indemnify the servaﬂ£ agrinst the negligence of
anyone but the masiter himself. The exermition therefore of
the master from liability for the negligence of a fellow ser-
vant, does not depend exclusively upon the consideration that
thé.servant has better means to provide for nis own safetly,
but upon other grounds. Hence the separation of the employ-
ment inte difforent departments cannot create that liability
when it does not arise from exproés or implied contract, or
from a responsibility created by law to third rersons and
strangers for the negligence of a servant."

Since these carly and leading cases were decided, the
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doctrine that a rastor whether a corporation or a private in-
dividual, where no negligence is attribvutable is not liable
to a servant for the injuries or damagos caused by the neg-
ligenee or carelessd ss of a fellow servant has been decided
by the courts both of the American and Engliahlcontinents
t111 it can ve said to tve a praoticallyiundisputod principle
of the law. Qut the fact as to what constotutes fellow ser-
vice or co-employment; and who are fellow servanis or co-em-
ﬁloyoea, is still one regarding which the courts are widely
and irreconeilably at variance; consequerntly we have to the
general fellow servant rulg as adovtced by the courts of the
different states various excertions.

The first,and what is urovably the mostvimyortant of the
exceplions to the general rule is what is known as the super-

1or servant or the suverior officer doctrine. Thisz linitat~

ion or dooctrine is vased uron the theory that there is a dis-
tinction bvetween servants exerelsing no ?upérvision over
.others engaged with them in the same emiloyment, an& thoée
who are clothed with the control»and wmanagenmer:t of a distinet
departnent, in which their duty is that of direction and
superintendence. This doctrine deals altogether with the

station or vosition whisch tne twe anzloyues occuvy, and over-
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looks the character of the act out of the negligence rerform-
ance or non-performance of which the injury arose. Beach in
his work on "Contributory Negligence" defines this limidation
as follows. "Where the negligent servant is in his grade of
employnment suvrior to the injured servant, or where one ser-
vant 1s placed by the employce in a position of sabordination
and subject to the orders and contrél of anothér, in such a
way and to such an extent that the servant so placed in con-
trol may reasonably be regarded as representing the muster,
a® his aller ego, when such inferior servant witnaui fault and
while in the discharge of his duty is injured by the negli-
gence of the superior servanﬂ, the master is liasble in dam—
ages for the injury.

This doetrine arose in an early Ohio case, the Little
Maima R.R.Co. v Stevens, from the ayinion in which case the
ébove quotation from Beach seems to have been taken.

'In considering this liritation Judge Shaw in the early
Farwell case said, "To ssy that the master shall be liable
because the damage 1= caused by hié agents is assuming the
very point to be proved. they are his aggnts to‘spme extent
and for Qome vurnoges,but whether he is responsivie in a per-

ticular case for tueir negligence is not decided by the fact
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that they are for some purposes hie agents." This limitat-
fon although followed in a few.of the southern and westerh
states is far outweighod by the weight of authority against
it. A cese decided in the Uﬁztod States Supreme Court in
1884 known as the Ross case 112 U.S. $77, whore an engineer
was injured through the negligence of a conductor the court
held the railroad company liable following the superior ser-
vant limitation. | But a few years later in the Baugh case
revorted in 129 U.S. where a fireman was injured through the
negligence of an engineer who under the special rules of the
compaﬁy, in the absence of a regular conductor,was acting as
conductor: in this case the court held the railway company
not liable; and the court in its decision although attempting
to distinguish the Ross case which it seemsd practica11y ini~-
possible to do on any grounds,{rom the facts of this case:bﬁt
in the reasoning of the court as given in the opinion of
chief Justice Fuller there was a strong ineclination to brask
away from the superior servant rule as laid dowﬁ in the Ross
case; as the following quotations from the opiniqn will show
will show; "It is true" the court says "that the fact fhat
one servant is'given control over another does not destroy

the relation of fellow servants, ae the inquiry in such cases
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must always be directed to the real powers and duties of the
official and not simply to the name given to the office.*
Again in the course of ti.c opinion Justice Fuller says; “"Prima
facie all who enter into the employ of a single master are
engaged in é common‘serviee, and are fellow servants, and
sone other line of demarcation thaﬁ that of mere control must
exist to destroy the relation of fellow se:vanﬁs." It.vill
be seen from these quotations that if the Ross case was dis-
tinguished, and not clearly overruled; it was distinguished
in such 2 manner that it will not again be followed in that
tribunal. The sucerior servant limitation at present is
followed cnly in the following states, Ohio, Kentuckey,
Georgia, Missouri, Nebraska, North Carolina, Tennessee and
Virginia.

The socond 1imitation.upon the goeneral Tellow servant
déctrine is what is known as the department or consociation
doctrine. This doctrine arises from the fact that in many
large entefprises the necesstitics of industry have ied to a
division of labor into different depariments. Thus the rule
has sprung uv in a few of the states of this c;untry that in
order to constitute ser&ants of the sermc naster,fcliow ser-

vants, it is essential that they should be either actually
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cooverating at the tinc of the injury, in the particular bus-
iness at hand, or that their usual duties shoqld bring them
into habitual conscciation so that proper care would be likely
to result. Resyceting this doetrine Chief Justice Shaw in
the early Farwell case =2id; "When the objeet to be accom~
plished is one ana ine =zame, whon the onsloyors are the same,
and the seversl rersons employed derive thelr compensation
and authority fromfthe same source. it‘fould be cxtremely
diffiounlt to distinguish what constitutes one department and
what a distinet dcepartnent of auty. It would vary with the
circumstances of every case; if it were rmade to depend upon
the ncarness or remoteness of the persons frol each other,

the questionywouid immeéiately arise,how near or how distant
must they be and yet e in tne same department. In a black-
sﬁith shop versons working in the-same'building at different
fires may be quite independent of cach other, though only a
few feet distant. In the construction of a rove walk several
may be at work on the same piece of cording at the same time,
many hundred feet distant from cach other and beyond the
reach of sight and voics yet acting togetner.” The language

of Chief Justice Shaw in this case Iucidly states the abject-

iog to this doetrine.
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It i= obviously inmpraeticable to iLry and guege the lia-
bility of an employer in = com;)ixg:gfé}%tﬁe indrypendencw of its
difforent dbranches, or the intcr-ecommunication of those em~
ployed, for not only would it be almost iim.ossible in many
cascs to séparate the work into distincet departments, and to
discern tneir dividing‘lines, but ineidental duties changing
the relaticn of the workmen to each qthcr would also vary the
master's ligbility. lle would thus éé liable for the negli-
gence of the servant at one time and place and not at‘anotnér,
s0 that without a wersonal suvervision of all'his servants in
all their work, n1e could rnot know when he was rosponsible
ani when he was not. It is 1lain that su&h a distinetion
mst manifestly 'resultk in e¢ndless econfusion,as is illusirated
by the situation of the law in a fer states which have ad-
oéted this doctrine. Thies doetrine now exists in Indiana to
a limited extent, and in the states of Illinois, Georgié,
Kentueckey,and Ten essec. The courts of Tennessse have ap-
plied this doctrine in its strietest and fullest sense.

The third doetri~o if it can e called a distinet doe~

trine is what is known as thé viee prineival doctrine, which

is but a linited avglication of the sucerior officer dostirine.

This doctrine is based 12oh the fact that the master owes to
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his servants certain pbsttiva Autics which may be stated as
follows;

12t The master is bound to furnich all his scrvantis
with a safe and suitable place in which to work.

2nd. The masior is bound to uss 4duo care and diligence
in the =election énd retention of =sufficient and competent
servants. '

3rd. The master is bound to suprly his employees with
safe and suitavle imiachinery, tools, and applianccé, ard also
to keepr such machinery in a safc and ;erviceablc condit ion,
and to this end he must'ﬁake all needed irsrcetion.

4th. It is also the duty of the master to make and pub-
1ish such regulations, ernd provisions for the safgty of em-
ployees as will afford thom reasonzble proteastion against the
damages incident to tho perférmapca of the rerformance of
their respective dutices.

These are the certain defincd wersonal dutics whnieh the
naster owes to his cervants and if the ﬁastcr deligates any
one of these so-called personal duties, the terson to whom
they are =0 delérated is known as 2z vice rrinecipal and for
nis negligent or‘cérelessjacté the maéter is held iiable.

This seens to be the true rile and ceriiarion of fellow service,



To be sure, under this rule it iz 2bsolutely essontial that
the injured emuloye. and the errloyce vhosc«nnglig§nce caused
the injury should tve¢ scrvants of the sanc nastor. By»this
rule we heve in eicry cese a crucial test, and a determining
eriterion from vwhich to judge.

The true test under this rule as to vhethner an amployeq
occupies the position of a fellow servant to another emrloyes
or is the representitive of the master is to be found not in
the grade or rank of the offending or injured scrvanf, out
must in every sasec Lo dotermined by the character of the act
being nerformed v the offunding scrvant by which the octher
employec is injured: that is, whethor the rerson whose status
is in question is charged with the nerformance of a duty which
properly belongs to the master: if so then he is but the agent
of the masier for that Hurvese and the rules of Prineipal and
agent arply.

This doetrine has been announced and followed by many of
the most able courts of ithnis country. In the state of New
York this has been considered the ironsr tesi. In Flike v
Boston R.R.Co., 53 H.Y. 594, Judge Chursh said, "?he true
rule I apprehend is to hold the corperation lisvlie for neg-

ligence in respect 1o such acts and duties as it is required
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to perform as master, without reéard to the rank or title of
the agent tntrusted witnh their nerforrance. As to such acts
the agent oasruvies the plasce of the corporation and the latter
is l1iable for the manner in which they are turformed.

And later in Criszin v Babbit, 8} R.Y. 51, Judge Rapallo
stated the rule =s followe, "The liatility of the mester is
thus made to depend upon the character of the act in the
Performance of which the injury arises without regard to the
rank of the amploycexperfdrming it. If it is one pertaining
to the duty the master owes to his servants he is responsivle
to them for the nanrer of its vorformance."

Thus it would seem that under the Justice of this rule
the rmaster's liebility is yrecisely commersurate with the
mast;r's versonal duties towards his servants, and as to the
servant who in the terformance cf these duties represents the
master he can only be a vice prinecizal for whose acts and ne-
glects the nmaster is liabie; beyond this tho ennloyer is lia-
ble only for his own ersonal negligence.

This is a plaiﬂ, sound, safeg, and irastical line of dis—
tinetion; one can easily find it and define it; it vegins and
ends witnh the nersonal duties of tha.mrstcr, ard any attomgt

to refine it vased uvon the notion of grades in the serviece
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of what i8 ruch the same thing distinet deuartments in the
service will only bring about thc confusion of the Ohio,
Tennessce, and Lentueckey exrveriments; whose courts have con-
structed » labyrinth in whieh the judges who made it scem to

be able *to find no end in the wandering nazes lost".

--~THE END--—-
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