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SPECIFIC PERFORMALNCE

DEFINITION.

Specific performance is an equitable remedy which
compels the performance of a confract in the precise
terms agreed upon, or such a substantial performance as
will do justice between the narties. (1)

The courts of the common law afford, upon the re-
fusal of a party to a legal contract to nerform or carry
out his paet, redress to the other party, to the contract
by giving him damagzes for the loss or injury suffered by
reason of the failure to carry out the contract as enter-
ed into. But as between man and man it is clear that
the contract should be carried out in the way it was o-
riginally intended to be; and as the giving of damages
in lieu of the cxact —erformance of the contract has, in
many cases, proved grossly inadequgﬁe, the court of eq-
uity invented the equitcble doctrine of specific verform
ance.,

(1) Waterman, Spec. Perf., Sec. 1.



ORIGIN AND EXTENT OF REMEDY.

This beneficent remedy is one of the oldest exer-
cised by the court of chancery. It would appear to be a
remedy of purely English invention. The more competent
authorities unfte in saving, that in no other country

q
i

has any similar remedy been known to exist. The most
probable source of the doctrine seems to iiive been the
ecclesiastical or fafon law. ‘e cuthorities are not
agreed 4s to when the Tirst traces of its jurisdiction
apreared in our law. Some hold that it first apieared
in the reign of Richard II. and to have been a case in
(1)

relation to the sale of land. Be this as it 1y, there
is no doubt but that the earliest cases in the English
law, where specific performance has been decreed, are to

be found in the reports of the time of Edward iII., where

the Chancellor decreed the strict performance of & mar-

(2)
riage settlement, and of Edward IV., where an agreement

(3)

to build a house was strictly enforced. There are slso
a number of cases of specific performance reported in

(1) Frv on S»ec. Per., Sec. 19.
(3) Pomeroy, Eg. Jur. Sec. 35 1. 2.
(3) Story, Eq. Jur., Sec. 713.



the reports of Elizabeth's rei;n.
It was aubout the time of tueen klizabeth's rei_.n
4

tlhut the memorable conflict between the cliancellors znd

ormon law jud:;es Torst arose.

(el

-

O

comilict o over the cuestion of Llcir respecs
ive jurisdictions. 7Tlie chancellors insisted upon the
right of equity to restruin cervain leiul actions, or
rather to stay certain legsnl judrients, and the coumion
law judges insisted that equity Med 1o right to interfer
Tris fight for supremacy, which was one of the bit-
terest of its kind, continu~nd until gbout thc year 1310,
€
vhen Lord Colie :inde his Iwmous but unsuccessful fisht
on behalf of the luwr courts, and against the ecuity trilw
nils. This contest between Lowd Colte «nd Lord Elles-
mere, us to the pover of eguity to restrain the exXecu-

tion of = common lav Jjudgment obtained by fraud, settl d

|~

3

the long dravn out =nd Ditter fight between the champi-

I

ons or ecvitr wnd lwexr., Mevertheless from this tinme Tor-

-

vard we find equivy ciercising the rizsht To eniorce spe-

(1)
cific performence without question.
There huve be=n numerous attempts to classifs the

- e e - e 4 e o e m = —

(1) Article of Professor Anes, I Green Do, 23.



actions in vhich cquity will enforce opecific arforiv..cg
and it would :mpear, with buvt little success. For if

the contract nossess the essentials which « court of eq-
uity demunds, %“l:e contract will be spceccifically enforced

N

viatever the nature of the subject matter. Assuming the

contract to contiin all the requisites of :: court of eqg-
uity, ti.e onl:” question ramaining is, wo~ld un wction

for damazses afford a full and adequate remedy? If tie
answer to the guestion He in tha #fiirmative the court

9

will refuse to decree specific performence. Thus it is
proper to say adequacy or inadequacy of the le;al remedy
i5 the real test as to wvhether .or not the remedy will be
granted.

By their very nature contracts for the purchase and
sale of land, are not to be satisfied by mone¥ demages.
Tiierefore it follows th=t a contract for tre sule or pur
chase of rezlty will be enforced as a matter of course,

S )

if it is fair and certain in its terms, and bhusad upon a
viluable considerwtion. The court will in any such case
compel the crantor to execute the conveyince, und the

]

srantee to pay the arsreed value of the »roperty.



(o7}

THE ESSENTIALS OF AN ENFORCEABLE CONTIACT

Mutualit:. The rrime essentinl of un cenforceuble
contract is mutualitcy of the obligution. A contract to
be syecific: liy enforced must be sveh that it might, «I%
ter becing entered into, nuve bheen enforced by either of
the parties asainst tiie other. If one part, be incapable
of pcrformance, or under no obligation to perform, Le

4.

c.nnot enforce the coniruct s noainst the other narty.

This rule, ws ic clearly aprarent, would ‘FO"“it tht 87>
citic enforceinent of . unilacteral contract. But this

rule, like all general rules, fws it numerous but well
deTined exceptions. An optional contract, which by its
terms ;'ives one o the _arties «n option to p»urchuse or
not to uurchuse within & given time, is not zo devoid of

4

mutualit; as to nrevent itsc enforcement, providea there
be a sulficien” consideration to suppori the contract.(2)
The right of insisting on thie lack of mutuality as o de-

fence 1@ e waived L7 the subsequenc conduct 0 the par-

v

tr apainst whom otunexiwvisc thie contiract conld have been
2A/

o«

—— e o e e

(1) Lenss v. Deitz, 45 Iowa, 205. Duvall v, Ilav-
ers, £ 1. 401; “enErclt v. Ilanning, 27 At. 600.

(2) *Waters v. Rew, 29 At. 590; Newell's Avnon., 100
Ps. St. 515,



(€3}

¢1)

enforced; nor is the cbsence of mutuality « cdefcace,

where the perty not bound by the contract, Lirs perboiia-
(2)

e his wvart of thc ugreement, “he fuct that a grantor

hus not thie title to the wihivle of the property ¢ u Treed

to sell, wikl not =wrevent the specific enforcemens of

the contract, ~n the _round »7 o« laclk of mutunlity. Te

srantce 1in e is entitled to a convoeyunce of

0
o
r
W
e}
0
&)

such estute 3 the rantor iay have together with compen-

sation for the dwnzges suffered b ro ason of the fail-
ure of the grantor to porform wccoraing to his uwgreenent

1

But the right to compensation 7ill be denied, wiicre the

L
party asking it, hud notice at the time the contract wus

made, that tie  rontor ras gsreeing to convey more land

Lo

than he could show title to. Such: = rule it woild
(8)

seemm 1s neither " nirair 0 vurcensome to the srantee.

(6}

Certvaint;. It is laid down us &n elenientary princi-

nla of equit:y Jurisprudence tet a contrat will not be

spegific: 11y enforced ungess it is certain in its terms

llerrill v. Goodyear, 1 DeG. ¥.& J. 452.
Bigler v. Bzlter, 50 T, . 1020,
Illertlocls v. Buller, 10 Vese;, 313.
Peeler v. Levy, 25 i1, J. L. 320.

p

—~ o~~~
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or c¢:a1 we nde ceriein by rerference to suclh extirinsic

<

Tucts s 1w, within the rulecsof equity, be referrdd to
(1)

Tor the purpose of ascertuining its wmeaning. IT the cowr
truct be in any way obscure or unintelligible, and tigre
ne no legel way of ascertaining the intent i the ner-
ics, it nrust Tail.

Specific perTormince neing one of tiis meost drastic
reaedies ¥nown to the equity; tribunils, & cuse nust be

nade oub it rmuch [ rezter certuinty than would be nec-

essary in an ection purely legal; and this hos been said

to be so, altliou;n the uncertuinty complained

have beenc aused by an obstacle interposerd by the defend

(2)

ant. T

1
1

wush equit:s thus strongly insists upon a contract
being clear and cert:iin in its terms, it Lus re ard to

the substunce of an a;reement und *the object and inten-

the parties; wnc it will not -.or:iiit nonessential

0.
Fh

tion
terms to be set up vs o reason for refusing to Tulfil tle
contract.

Description. The subject matter of the contract

must be go definitely described tnat it mer be linown

—— ot i - —

(1( Shulreswecare V.
(2) Stanton v. Mill



@

with certainty vhut the purchaser imagines himself to be
contracting for and that the court muy be able to ascer-

(1)
tzin what it is. It is not esscential ti.at the descripp
tion in the written contruct should be given with such
varticularity and certainty =s to maie & resort to ex-
trinsic evidence necessary. IT the designation is so
deTinite that the purchaser knows exactly what he 15 LUF
ing, and the seller what he 1is selling, ¢nd the .roperty
is so described ti:it the court cun, with the aid of ex-
tringic evidence, apply the description to the exact

(2)

propert; intended to be sold it is sufficient. Certain-
to a common inte?vdz, is it would upprear, all that is re

)

quired. Thus where the court is able to ascertain, Trom

the fefa® of the contract, hat the whole interest of

the sruntor, was intended to be conveyed, it may go out-

side of “he contract to find out the act“al extent of

£3)

that interest.
Fairness., Ths contract must be ifuir and honest,
and any trace of unfairness or froud will render its en=~

(1) Conwur v, Vrirht, B8 M. Y. 200; Hosilton .
Hervey, 2 I1l. £3C.

(2) Bacon v. Leshie, 31 Puc. 105:3; Krle v. Tlhodes,
15 8o0. 0.

(3) Bagsdale v. XMuy, 55 Texas. 257.



L0

forcement impossible. Tie power of the court of equity
tn enforce the specific jcrformance of a contract should
ve exercised unnder the sound discretion ol the court,
with an eye to the substantial justice of the case; and
vhers a contract is uniair and dsstitute of all equity,
the court will leave thie ivarties to their remedy at law.
And if such remed: hes been lost, for any reason, thcy
(1)
must abide the conseqguences.
In an action by the vendor for the specific perform
'ew.‘,

ance of & contract for the saled the vendee may defaat

a decree by showing that the vendor fulsely repeesented
thit the property was clear of tax liens, Tor although
the ontract calls only for a guit-claim deed, the con-
celament of a material fact by the pluintiff will defeat

(2)

his claim to specific enforcement. “ie case of Mar-
rave v, lwir, 57 i, Y. 155, was an wt-empt br the ven-
dee to enforce a cntract to convey lands. The contract
was to sell for $800, whereas the land was worth 2000,
on account of its rise in vilue. The pluaintiff lived
ne.r the lot and knew its value. Thug wrile thenloin-
tiff did not make any misrcpresentuticng, e concealed

(1) King v. Hunilton, 4 Peters, 311.
(2) Kiung v. Knapn, 52 1. ¥. 112



10
hiis knowledze of the recent rise in tlic v:ilue of *tiwe
lund, wnd tocl advintage of the defendant's ipgporance,
and thus ot from her a contract to convey to him the
lot Zor but lit:le more than one third of its v=lue.
"Such © contruct, it is believed, nus never been enforcdl
in a cour” of eauity in this country. 7 .cn & contract
for the sule of land is fair and just w«nc¢ free from le-
gal objeevions, 1t is & matter of course for courts of

equity to spewificully enforce it; but they will not de-

w

ic werformance in cases of fraud -r misteks,

cree specil

or of hard and unconscionatle bargsains, or wien the de-

creec vould produce injustice, or o 1ld be unequituble un-
(1)

der wll the circumstances."

‘There & contruct is sought to pe enforced in equity

the defence of undmae influence will be a potent one.

A promise to pay the devnt ol an intended husband given

in writing under threats of his impriscnment @nd the lre-

venticn of the nerriace, will not be enforced in equity,

even though the »nromissor afterwards pars part, this an-
pearing to satisfy the promise, 1f it appears that such
subsequent payment was made under the influence of fear.

(1) ‘Targrave v. Muir, 57 1. V. 155,
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m -~

The fact thit thic creditor Torbore to sue tlhe original
lebt an 0 arrest 16 debtors, winG that thic wvoman €
debt and t t the debt R T that thie worman there-
by obtained & hnsbuond und ¢ title, would not »nrevent th
woman setting up the defcnce, wien the creditor seells to
(L)

enforce the contract in equity.

here an ignorant women is induced, without a clear
knowledge of what she is doing, to agree to ccnvey the
homstead, her uromise vill not be specifically enforced,
aslthoughy her husbond mey have bound nhimself by the con-

(2)
tract.

Hardship. It is thoroughly well gettled that & court
of equity will not decree the specific nerformance of a
contract, the result of whiclh would be to impose a great
&% hardship cn either of the parties to the ¢ ntract; an
this true although thie party seeking performance be en-
tirely free firom misconduct of owny in

-

The oprresslon oy hurdship which this doctrine has
reference to may result from the unequdl or unconscilone-
ble provisions of the contract itself, or from external
facts, gFevents or conditions wiich contirol the situa-

Rera v. Von Zeidlitz, 32 lss/ 154.
Bird v. Logan, 35 Lun. 227
Fry on Spec. Per. Sec. 397.
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tion or relations of the purticecs, with respect to the
rerformance of the contract. Furti:er, the specific en-
forcement of the contract in equity alwiys rests in the
s s - o] a' : o
sound discretion of tiie court, and where uponAFev1ew orf
all tlie circumstunces of « warticular case it is clear
tiiat it will »roduce hurdship and injustice to either
of the parties, they :uy leit to thedr remedies at luw.
In such cases gquity is not under a duty to decree per-
formence, even though the contract be clearly establish-
(1)
ed.
As a seneral rule the question in all such cases 1is,

4.

was the contract at the time it was entered into a fair
and reasonable one? If suci: wus the Tact the parties are

to be considered as Lzving taken upon themselvez the

risk of any chiange of circumstinces nroducing =« hardship,

)

tnrefore any such change will not prevent = decree o
2)

specific verformence. But though thet be the ;eneral

=g

rule still the exceptions are so many as to leave but
little substance to it. TTkerefore we find niny cuses
in the books wherce it clearly appears that subsequent
events may munuy’%ircumstances so change, =3 to render

Tarr v. Shuw
illard v. T
0 Mier. 355

, D1l Ped. Rer. 334.
Taynhoe, 18 Wall, 557; Niom v. Vaurhn



the contract, =zt the time of suit, so oppressive tihat
the courts of equit; refuse to enforce them.

Thiese excentinnul cases rwst of course be decided
each upon its own fmcts, thers being: no genersl rule
which can be safely applied %o a'l cases. Thus, for ex-
ample, where o coniract was consumnated during the time
of sreat speculative enterprise wind zetivity, in contem-
plation of the‘establishment of a successful and »narying
industry on land donated by a land company, but after a
partial performance in good faith by such company a col-
lapse occirred which renders it improbable that the ven-
ture would be successful or benefit either party, Mtda
completion of the contract woild absorb &ll the assetts

4o

of the otherwise solvent land company, it wuas held the
court would not decrce specific performance, as it would

(1)

operate too oppressively on the land company.

Inadequacy oi consideration. Earl, English Courts
1

of Chuncery refused to compel the specif performance of

timation of *the court, th

wzs «n inadequate consideration to supirort the wgreement

any contracu, waere in to.e e

w

W oD

TR
ER w7
1
____________

(1) Pizno Co. v. Riverson Co., 585 TFed. Re
(2) F¥r , Swee. Peri., Sec, 423.



This too though the contract was in cver:; other respect
fair, honest und bdboveboarc. They Lheld that mere inade-
quacy of considerwtion made the contract unfair and op-
pressive. IT

New York's greuat equity judge, Chanccllor Kent,

rmede wn carnest and powerful cttempt to graft the same

(1)
principrle into our ecuity Jjurisprudence. But the Court
of EBrrors, by & vote of tecn to fourtcen reversed the de-
cisinn of tihe leurned chancellor. S#gydem, Senator, who
wrote the preVailingopinion said:"To establish this doc-
trine in the State of MWew York, would, to my mind, be
sancticning & vrinciple, which would lead to a very in-
jurious result. Bver; iiember of th' s court must be well
aware how much propsrty is held by contract, that the
value of rczl estate i€ fluctuating; and that thsre,
most generally, exists an honest differenceof opinion im
regurd to any bargain, #s to its being benelTicial or not.

4

To say, when all is Tair zand the partiss dezl on equal t

e}

terms’ thzt a court of gquity will no%t interfere, does

~

not appear to me to be supportedby authority - - - - -

(1) Seymour v. Delaney, 5 Joliic C-. 222.



and I , for ocne, cannot consent to its introduetion into
(1)

our equity." The luw is now thoroughly weill settled,;

and nere inadequasy of considerationis no defence to an

acticin Tor specific verformance, unless it is so great

as to shock <the mor:l senses of an indifferent man or

(2)

‘thie contract be tuinted with fraud.

Title. -Hg f%’is one of the cardinal principles of
equity that every purchaser of land is entitled to & mar
ketable title, free from incumbrances and defects, un-
less Iie eupressly stipulates to cccept a defective title;
and sucli a marketable title is one which is free from
reaponable doubt. A doubt exists where tliere is uncer-
tainty as to some fact appearing in the course of the de-
duction of title, wiich affects the value of the lnad or

(4)
interferes with it s saae. If, however, the existence
of the alleged fact, whicin 1s claimed or suposed to con
. Ve . . . R lad
stitute a defect in or @« cloud upon the tltleadﬁaﬁh the

mere possibility of un outstanding right it is but = -

very improbable or remote contingency, tic court may, in

o

(1) Seymour v. Delzney, 3 Cowen, 443,
(2) Viele v. R;. Co. 21 Barb. 3&3.
(3) Delevan v. Duncir, 49 M. Y. 425,
Vvought v, Willisms, 120 . Y. 253.



exercise of a sound discretion, compel the nurchaser %o
(1)
complete hlis contract. But it secms that a court will
not compel¥ the purchiser to complete his contract, “her
the vendor's title cdepends nupon é&é&(ﬂoubtful question of
law, and others having rights dependent upon the same
(2)

question arc not parties to the action. A clear title
by adverse nossession is such ¢ title zs the court of ec

(3)
vity will compel @ vendee to accept.

Fry on Srecific Perforniance (Sec. 870) suys :"It is
not easy to give @ny per_ ect classification of thec doubis
which would - - - - - 9prevall with the court, but the
following attempt may not be useless. The court would
it is conceived, consider the title doubtful in the fol-
lowing cases:

(1) Where the probability of litigation ensuing «-
gainst the purchaser in respect ol the matter in doubt,
is considerzble. “he court, to use a favorite express-
icn, will not c:mpel thepurchaser %o buy a law suit.

(2) Where there has been a decision by a court of

—— . -~ —— - -

(1} Cambrelling v. Porter, 125 1. Y. 610.

(2) Abbott v. James, 111 M. Y. 673; Chesman v. Cum
mings, 142 lMass. 68.

(3) Schriver v. Schriver, 86 1I.Y. 581.
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co-ordinate Jurisdiction adverse to the title, ofi.the
principle on which the title rests, though the court
thinks the desision wrong.

(3) Where thetre has been a decision in favor of tle
title which the o urt thinks wrong.

(1) Where thc title devnends upon the constrﬁction

#n¢ lesal operationiy of come ill-cimvressoaed «nd insrtifi-

cicl instruyicut, onad st oecoart loldz tie conzlucincn it

(¥

eroiveie @ oo ha o hucn b roefoaconle (0Lt i zotz 2N

(5) Vhere the title rests upon a presumption of
fact of such a kind that if the question of fact were be-
fore a jury, it would be the duty of th Jjudge not to
give a clear direction in favor of the fact, but to
leave tie jury to dzmav their own conclusion from the ev-
idence.

) Where circumstances amount to & presumptive

(o

(
(thoush not necessarily conclusive) evidence of ¢ fuct
fatal to the title; as that the ecmercise of a power un-
der which the vendor claims was = fraud upon the porer.”

A title wnich avoids all of the above mentioned obh-
jections will, it is thouzht, be held a thoroughly mar-

ketable one and therefore cupable of being forced upo n

B )
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an unwilling purchaser.

Price. A court of equit: will nobt decree the spe-
cific performance of a contract which involves the nay-
ment of a prige, until the price to be paid shell be set
tled. The wrice must be ascertained before the decree
can be given. Waen the contract seecifies a particular
mode of uscertaining the price -vitich is essential, the
contract is conditional until thc ascertzinemrmt, and is
absolute only when the privehas beens ettled. If there
be defeult in ascertuaining the price the contract remairs
imperfecect and inc:zapable of bein;; enforced. A contract
for the sale of land, at a price to be agried upon by
the nparties, will never be enforced in equity, for the
reason that o Turther bargain must be made by the par-
ties before the court can decree what tc vendor shall

rcceive for his land. But vherc the parties mve agrced

9
that the lend to bz conveyed, at & Tair veluation, with-
A

out designating anyrarticular method Tor ascertaining thc
price, the court mnay, without making the contruct as ce=
tain the price according to the standard fixed by the
contract and enforcc the agrecnent. But if @ contract

specifies a mode of ascertaining the »rice, that mode



19

must be pursued. iere the value is to be setiled by
valuers to be selected by the wurties,Jvys®me by wun umpire
T0 be named by the valuers and stvch valuers will not act,
or cannot ugree as +o the valuation ~r tlie umpire, the
court will not interfere; not can it compel the rerties

(1)

Capacity of Parties. Both parties to the suit must

have the lecgjwl curaclity to contr:ct. 7Tie defendant gy
always set up his own want of capacity -nd 1t would seem
that as the remedial =®ign® nwust be mmtual, he ey also
ely upon the wvant of capacity in the plaintiff. Though
married wome werc under many disabilities uncer the old
luw, which were particlly remowved in practise by the eq-
uit; courts, still as now by force of tie reform legis-
lation in almost «ll of the states, ther wre placed ona
par with men in all matters of contract, ﬂhe difference
no longer exists. Therefore we mayoroperly say tiat one
who 1s conpetent in the eiyes of ZBe lec-ul tribunal to
contract, is now comnnetent in the eyes of tl.e ecuity tri-
bubal,. Or in other words thut the lesul rules of cu-
pacits- 50 contract apply in =11 ceses of specific ner

fornnce.

(1) Woodrufiv. Wocdruff, 44 . J. Bg. 340;
Telesrinr Co. v. Televhions Co. 50 7y J. ¥o.150
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Concluded .Contract. ZFinall;,, no proceedings in spe

c.fic performance cun be ud, unluss @ contract nas act-
vally been concluded, that iz uvnlens two wneicons have a-

4

croed upon tle cie terms and rmtuallyy sirnified there

assent to shem. If whut —asscd bLetween them was bnt ne-
gotiation or arrangeient, no specific pe-formance can be
had. The burden of proving o moncluded contract is, of

(1)

course, placzd upon the plaintiff.

(1) PFry, Snce. Perf., Scc. 25:1.
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THE STATUTE OF FRAUDS.

The Statute of Frauds enacts that: "Every contract
Tor the leasing for a longer period than one year, or
Tor the sale ofany lands, shall be void, unless the com
tract, o some note or memorandum thereff, bein writing,
and be subscribed by the party, by whom the sale or
lease is to be made."

This statute, having for its object the prevention
of frauds and perjuries, is as binding upon thecourt of
equity as‘upon a.court of law; and tkerefore equity widld-
not relief against the moral wrong of refusing to per-
form an agreement which the statute forbids the courts 1o

(1) fmed—

enforcecdequity il not allow a statute designed to pre-
vent fraudfto be made an instrument for committing or
aiding then; end it will, therefiore, give relief where a
fraudulent cction will be furthered by sustzining a de-
(2)
Tence of non-compliunce with the statute.
Though this is the general rule, section 10 of the

—— i — -~ -

(1) Durphy v. Ryan, 115 U. S. 491.
(2) PFry, Swec. Perf., Sec. 532,



New Yorl: Statute of frauds distinctly st:ites that:
"Nothing in this title contuzined shill Le construed to
allridge the powers of courts of equity to compel the spe-
cific e rformance of an agreement 1in cases of nu®t per-
formance of such agreements." Therefore while courts
of law will not talte notice of parol contracts for the
sale of land, still courts of equity cin and will en-
Torce them in the following cases:

(1) Wnere the defendant admits th: agreement and
does not plead non-compliance with the statute of frauds,
as a bar to a right of action.

(2) When & written agreement has been made impossi-
ble by the fraud or other wrong of the party defendant.

(3) Where there has been what is known in equity

as @ na¥t performance of the contract.



jge)
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PART PERFORMANCE

The doctrine of part performance is an old and

N
18]

thoroughly =stablishec¢ one in both Engalmd and this cou
try, and is enforced with promptness and despatcih in

most of our stute courts.

v

The acts of vpart ypcrformance musat be those of the
varty seekiny; performance of the contract, or of those

under whom e claime title; but any act wihrich the narty

to tha contract might have asserted or relied upon may

be asserted :nd relied upon by tiiose clciming under such
(1)

party. Tie acts must be such that but for the agree~
ment they would not hive been performe d, and they nust
be acts from which the otiicr party derives & benefit or
(2
wvould derive one were ne permitted to escape his contrac
Acts which wre nierel; vnreparatory to werformance wre not
(3)
sufficient %tn raise the m ccsszary equity. The payment
of the whole or any part oi tle purchase nrice is not a
nayt nerformance of the contract within tie rules laid
(£)

down in the cequity code. Tiroush it would apnoar thoet

(1) Brown V. Hoag, 25 llinn. 373.

(2) Frime v. Dawseon, 14 Vesey, 3535.
(3) Durph v. Rran, 115 U. S. 282,
() Peciiio: v.e Baldi, 49 Ilich. 17¢.
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h

.

(0]
c
™)

such puayment if acconpanicd by zn' such wcts as the as-

sumption of nossession, wund 4Hho pelzing of inmprovencnts,

or o any acts difficult to compensdte in dunugesszould
(1)
1 . IO . 1a .- D - .
be a sufficient pa¥t performance, As hzs been well st
said, "The underlying principle upcen vhich courts of eq-
uisy enforce oral agreements within the stutute of frauds
on tie ground tﬁg&.part nerlformance, is tnut when one of
the parties hus been idduced +to zlter the situation on
the faith of the orul egreement, to such an extent that

(&)

& refuszal to enforce it would result, not :a2wrely in the
denial of the rishts which the agreement was intended to
confcr, but in thec infliction off an nfust =nd unconsci-
entious injury end loss upon him, the other party will
be held estopned by force .0of his acts from setting up
the statute.”

(1) Big:low v. Armor Co., 102 U. S. 10.
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SUNMMARY

Therefore as a summary, we nay conclude that if a
contract for the conveyance of land is in all respect s
fair, certuain and free from ambiguities, =znd tle re are
no insurmountable difficulties in the way of a practical
enforcement, its werformance w7ill be specifically de-
creed. On “he other hand ifi the contract is unconscion-
able or ambiguous, or if for any reason the court is of
the opinion that the contract is one, which in equity amd
good conscience, oucht hot to be specificully enforced,
it will decline to interfere and will leave the =arties

to obtain such redress as a court of law will give themn.
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