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FTREFACE.
---000==-

My subjeet "Wuniciral Negligence" though a subdlvision
of the law of municiocal corporations is still too broad to
do justice to any vhase of it in a producticn of this char-
acter. I have only been able to discuss the general prin-
ciples of negligence; and nerely touch upon cdrtain cancrete
Phases which are most common, but nothing like comprehensive-
ness has becn attempted.

The sources from which & have. obtained my nmaterial is
appended. The works on Public Corporations are limited ta\
Beach, Tiedeman and Dillon. Trom Judge Dillon's admirable

work I have received most aidqd.



CHAPTER I.
MUNICIPAL CORPORATICN DEFIWED.
' ===000---

All.individuals and corvoratc liability ariscs either
from the common law or by virtue of statutes. (1) In con-
sidering the subject of rmmicipal liability these sources
must be kept clear and distinet. "When avplied" Judge Dillon,
says, "not alone is this distinction cstablished but as
practically .aprlied ithis tended to promote justime and
t0 secure individual rights".(2) Publie corporations are
divided into Munieipal coruvoration= proper and quasi corpor-
ations. A Municipal'corvoration is defined by Pilion as "A
body politie and corvorate constituted by ithe incorporation
of the inhabitants of a city, town or village for the purpose
of local govermment." (3) It is cornorate chiefly to
regulate the internal or loecal affairs of the city or town,
not for the”pubiic but loeal convenienece and in this sense
not an agent of the state.(4)

See. 1. City, Viliage ard Town. Here we must distin-

]
guish between the vernacular and tcerretorial or technical

meaning of town and village.. .Some text writers and couris
(1) Pollock on Torts. page 23.
(2) Dillon on Municipal Corporations 765.

(%) Morawetz on.Corporations 5.
(4) Hamilton Cowunty v Nighels, 7 Ohio S%t. 10 ~



have used these terms in but one mensc, while thce term 1is
relative depending uwen tﬁe territory wherein it is aprlied.(1)
In the New England statcs towns are not territorial divisions,
put unincorporated setilenents,— good examples of pure democ-
racy. Their powers and liabilities are limitcd and for all
purposes quasi corporations.(2) In New York towns are
political divisions of the eounty. In Delaware, laryland,
New Jersey and other states the term town is used indiscrim-

inately with village.(3)

\ R

Sec. 2. Quasi Corporations. A quasi corporayion may
be defined as a branch of the state, possessing some corvpor-
ate faculties and atiributes only granted to aid in performing
public duty. (4) Such are the schodl districts, counties,
towns in New York, overseers of the poor and the New England
towns.(5) Some quasi corporations are made municipal cor-
porations Wy statute and are.ligble to the same extent as,the
District of Columbia. In New York by the Laws of 1892 all
quasi corporations are made municivpal corvorations for the
purpose of suing and bveing sued. (G) Bearing those dis-
tinctions in mind we can iursue our discussion of municipal
(1) Am & Eng. Enc. of Law Vol. 15, 955.

(2) Dillon on Mun. Cor. 4£3-55.
(%) Enficld v Jordan, 119 U.S. 285;Hill v Boston,122 lass.132

(4) Dillon on Xun. Cor. 3823.
{5) Chap. 887 Laws 1892. y.v.



liability.

Sec. 5. Liability. According to the lines of decis-
jons.the quasi corporations(including the New England towns)
are never liable to individuals for injuries received through
its agents negligence, unless such liability 1s imposed upon
it vy statute. Theym are political divisions of “the state
and not subject to liability.(1) Thus a county Iis not lia-
ble for negleet to repair public roads, to keep in repailr
public bpuildings etec. There is no reason why this distin-
etion should be made between the liability of a city and a
county,and an agent of the @ommon Gouncil and an agent of
Board of Supervisors; A county has certain local privileges
and .advantages as well as cities, In lieu of these priv-
aleges given vy the state they should be held to stricet in-
tegrity and diligence s a considcration for such grant, this
will in no way interfere with the immunities of state agen-
cies, bput such distinction 1s well estavlished in most
ecourts. (2) I Lo

In New York actions to recover damages resulting from
injuries caused by defecis in the public highway in the
counties and towns are of comparatively modern origin. As

(1) Dillon on Kun. Cor. 933.
(2) Cleveland v King, 132 U.S. 295.



late as the case of Garlinghhuse v Jacobs, 29 N.Y. 297 de-
cided in 1834)it was held that the commissioners of the town
nor the town itself was responsitle for defects in the highway.
But in 1870, the Court of Apieals receded from its position
and decided in favor of such actions.(1i) The Legislature.in
188% came to the aid of the courts and by a special statute
(Laws 1881, Chap. 700) towns were made liable for damages io
person and proverty sustained by defects in the public high-
way.+ By the Aet of 1882 before referred to,the town is for
211, purnoses of suing and veing sued a municipal corporation.

A town is thus liable.eo instianti, for negligence of its

|

commissioners, but he is liable to the town on the judgment
rendered against the town. This laability is approaching
that of the municival .corporation, as Judge 0'Brien in

1@2 ¥.Y. 515 said, ." While in theory the town is not liable
except in cascs where the commissioner was or would be liable
himself yet it cannot be doubted that te practical working

of the statute has been to enable vparties in some cases to
recover verdicts against the town where none would have bYeen
rendered against the commissioner personally on the same fact;:
(1) Hover v Barkoff, 44 N.Y. 113.

(2) Robinzon v Fowler, 30 Suprc. 25; Albrecht v Queens County

- 84 Fun 401; People v Pople, 81 Hun 333 Dorn v Oysier
Bay, 84 Hun 510; Feovle v Slater 31 Surp. 7523.



CHAPBER II.
GROUNDS OF LIABILITY.
---000---

heory of Liapility. A mmicipal corporation

————

Sec. 1.
proper is liable for its negligence a= a privatoc corparation-
Thig liability does not rest upon statute, but implied from
the dquty or duties imposed uwon it by its charter. (1) "The

u grant of a corporate franchise to a municipal corporation *,
says Judge Coely , "is usually made only at the request of
the citizens %o Do incorvorated and it is Jjustly assumed that
1% confer= what is to them a valuable privalegc. This priv-
alege is a consideration for the dutices which the charter
imposes, larger powers are given than are confided to towns
or counties, special authority is conferred to make use of
the public highways for the special and reculiar convenience
of the citizens of the muniecirality in various modes per-
mizsible elsewhere." In this respecet these eorporations
are looked upon as occurying the ssme position as private
corporations which have accevted valuable franchises. To
bind the city or village it must be clothed with sufficient
power by its charter té thet end and its responsivility may

(1) Dill on ¥un. Cor. 9230



be limided by its creation for its existence is statutory amd
based upom am agrecmert between tho sovereign power of the
state ard the eorporatiom by which the former corfers val-
uable framehises and.poyers and the latier becomes bourd to
sertain eoOrresponrding dutices.(1)

See. 2. General Rule. Vpon the theory of undertaking

duties and assuming the powers of a private eorporédiior
before alluded to, a nmunieipal eorporation is liable for its
(1) misfeasanece, positively injurious to iﬁdiviéuals done by
mmieipal agents ir the ecourse of their euployment or per-
formaree of sorporate dutjcs,(2) for its mom-feasance or o-
mission to perform axn absolute mimisterial duty; (3) or for
the proper performance of its ecrporate axd loeal duty ez
press or implied.(2) With  the last twp liabilities only
will we deal. ...

See. 8. Limiting Iiabilitx. The sourees of sueh lia-
bility being the echarter and thus statutory it may ve limited
by eharter or staiute and it would also follow that its lia—
bility may be erlarsed. This is the ease in many eities of
Kew York State. Some cities exempt themselves from lia-

(1) cain v Syraeuse, 29 Hum GO5.
Eeet v Broekpeort, 16 N. Y. 161.

(2) Morril om City Neg.G1
Thompsor ox Hegligerce 732.



bility as Brooklyr for its xegligemce,but the refiedy if anmy,
is omly available against the offieers imdividually. Al-
though this= 2et was held eomstitutiocral the latier ¢ase§ held,
*¥nless the duty has beer plainly devolved upor some officess
of the eity against whom a remedy e€am be had the remedy must
be against the eity"(1l) Binghamtor’s eharier is the same as
Brooklyr's charter on this point ard the lattor eages are
followed, also the charter of.0gdersburs. The enarter eanr
define the negligence and limit the nmegligemce of mmieipal
eorporations, it earn require presecatment of elaims before
suit and withir a time Iimite&;(z) A eity sanact relieve
itself from 1iability for its negligenee in the eare of
strecets by imposiag the same duty upor the owmers of the
adjagent lots. The abutting owners are not primarily an-
swerable for eare of the highways.(3)
\ A eharter provision requirimg lot dwmers io keep their
sidewralks in repair does mot raise ihe presumptiom that the
lot owners have done their duty so as to free the eity.(4)
Serviee of wnotise by the city to make revairs does mot re—-
lieve fqr resulting injuries. But in all eases of sueh
(1) Fitzpatriek v Sloeum, 82 N.Y. 8538.

Fitzgerald v Binghamton, 40 Hur 322.

(2) Van Vrakez v Sshereetady, 31 Humk 51G6.
Gray v Bkoocklym, 50 Barb. §65.

(%) Xivemn v Roehester, 7G H.Y. 619.



1iability the ultimatn liahility is wupon ke suthor or the
maintainer of the nuisance and a suit lies against him. If
defendant fail to keep his hateh doocr in proper repair and
safe eondition he is liable to a person injured, and it being
the duty of the cigy to keep its sireets and sidewalks in
repalir it eould also be held liable. The parties are
analogous to joint tort feasors and an action lies against .t
either or both.(3)
A eity cherter may require all legal remedies to be .
brought against the owner of the.land.causing the defeet
in the first instant, ‘but sueh aet is sirietly eonsirued.(1l)
A eity s not held to the highest degree of eare, of insuring
the safety of the sﬁreets, so it may happen that while a
suit does not lie against the eity for its breaeh of duty,
it may against the individual, and a suit unsatisfied against
one is not a bar to a suit against the other.(2) The
munieipality and the wvrovertiy owner are not in pari delieto
or joint tort feasors 10 bar indemnity or an astion over.(4)
See. 4. Licenses. In ease.the obstruction was eaused
under a lieense, the right of reeovery over depends upon the
(1) Raymond v Sheboygen, 70 Wis. 313.
(2) Severn v Bddy, 52 I1l1. 189.
(3) Livingstone v Bishoyu, 1 Johnson R. 290.

Chitty Pleading 86-8%7.
(4) Lowell v Boston R.R. 23 Piek. 24.



lieensee's eontraet, express or implied, to yerform the aet
permitted.in suen a manner as to proteet the publie from
danger and and the eity from an aetion against it.(1) But a
wrongdoer causing an unsafe strect without eontraet or lieense
is liable to reeaver over upon the prinéiple that he is a
éuarantcr of the safety of the sireet. Notice of suit
brought and opportunity te defend, to the person eausing the
injury by the earporation intending {to hold him. If the
owner had express notiece of sueh pwydency and eounld have. . de-
fended, he has been held to be soneluded as to the existenee
of the defeet as 10 the eorporation and as to the damages it
ceeasiones.(2)  But the eourtﬁﬁﬁéién;ueh Judgment affef !
notiee only prima faeie“éviden@e of the validity of the elaim
thereby established.(3) The omission ta give notiee does
not go to the right of the aetion, dbput simply changes the
burden of proof.(4)

See. 5. Neglirenee. A munieipal eorporation is not
an insurer against every aecident‘ﬁpan it=s sirecets, nor is
every defeet aetionable. But here as in personal Iiabiiity
the munieipality must be under a duty and for the negligent
(1) Port Jdervis v Bahk, 96 N.Y. §50.

(2) Troy v R.R. 47 N.Y. 475.

(3) Bridseport v Wilson, 34 .Y, 275.
(4) Aberdeen v Black, 6 Hill 324.
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exereise of that duty it is liable (1) and whether ithat is
done or not is a praetiecal question of faet to be detarmined
on trial in eaeh cdsc.. So also it is essenitial to liabiliiy
‘4hat the plaintiff should have used reasonable or ordinar}
eare to avoid the acecident as negligence on his part would
Prevent reeovery.

Reasonavle eare is always the test, and whether the
sireets or publie “roverty was in safe eondition is a ques-
tion for the jury.(2) In construeting sewers, drains,
grading roads etc. ,-a municival eorperation is bound to ex-,
erelise that eare and prudence, whieh a diserete and eautiocus
person would use if the loss or risk were his own.(3) The
degree of eare ;ndsforesight whieh it is necessary to use
must always be in proportion to the nature and magnitude of
the injury that will be 1likely to resuli, the eare in a eity

being greater than that required in a village.

(1) billon, 289.

(2) Huston v N.Y. @ N.Y. 1863.
Evans v Viiea, 62 N.Y. 166.
Todd v Troy, GI H.Y. 506.

3 ceh - '
(3) Roshester 5, Roehester, 3 N.Y. 463.
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CHAPTER III.

WIEN HOT LIABLE

See. 1. 0 General Rule. Where the duty is imposed

by statute, the liability must be within the purpose and in-
tent of the statute.(1) But in the avscnee of statutory
liability as we have seen, the munieipal eo¥poration is liable
only in eertain adjudicated cirewmstances. What these are is
giffieult: to detczmiﬁe, Kr. Justiee Foote has said, "all that
ean be done with safety is, determine each ecase as it abises?
(2) We will first consider when a muniecipal eorporation is

not liable for its negligenee.

- See. 2. Publie and Private'Duties. A munieipal
eorparation is not liable for omission or eommission of any
aet ceeurring while in the performanee of a politieal duig
laid by thc state for the publie benefit as distinet from
lceal or eorporate advantages.(3) The power here is in-
trusted to it as one of the politieal divisions of the state
and is eonferred, not for the immediate benefit of the munie-
ipality, but as a means 1o the exercise of the sa?erfﬁgn.ﬁuter
(1) Loyd v W.Y. 5 H.Y. 362.

Radeliffov Mayor, 4 N.Y. 195.

(2) Dillon, 966. Hill v Boston, 122 Nass. 344.
(3) Loyd v N.Y. supra.

R I
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for the beonefit of all its ecitizens, the corporation is nbﬁ
liable for non-user nor for misuser by the public agenis.(1l)
"Phe corvoration of the eity of New York possesses two kinds
of power, one of governmental and public and toy the extent
they are held and exerecised is clothed with sovereigniy: the
other, private and to.ihe extent they are held and exercised
is a legal individual. In the former the corporation cannot
be held, in the latter tre cuty is clearly ministerial and
falls undcr private towers." (2) But where the liabilitly is
fixed by statute the rule cannoct aptly, a statute may give an
action against the state or any of its administrative agencies.
In the Now Englaﬁd towns no such distinction is necessary, all
départments of state being public and for the common bénefit,
no actiaon lies, in absence of statute.against them.(3)

Sec. 3. Quasi Dutied and Lisbilities. It is in this
conrection that the courts distinguish betwcen quasi and mun-
iecipal corporations.. Quasi corporations, mere political
divisions of the state having powers and duties common to the

Yo

public are not liable to individuals in the absence of statwl,

for the breach of such duties.(4) ¥hen the municipal cor-

(1) Radecliff v Wayor, 4 N.Y. 195.

(2) Maximillan v MHayor, 82 N.Y. 164.
(3) Mower v Leicester, O Mass.247.
(4) Ency. of Lar Vol. 14. page 1143.

Lorillard v konroe, 11 N.Y. 392.



135

poration exereises such functions as a politieal duty to the
public, or through officers appointed by the state, they are
net liable for such negligence in perfcrming”their abligations,
"Phere is a fiversity of opinion'says J. Dillon, "as to when
duties are corporate and when the officers,though appointed

by the corvoration are to be regarded as the officers of

the municivality and not of the state or public 5enera11y1(1)

Sec. 4. Quasi @fficers. Not every officer of a mun-

iecipal corporation, though aprpointed and removed by it, is
its agent withih respondeat superiom, nor officers elected
direetly by the people or appointed by the legislature, even
if the city is obliged to pay their salaries.(g) If the
officer or his subordinate is appointed tc perform a public
duty, and not one undertaken by the municipality,whether
appointed by the state or city, Hhen he is a public or quasi
and not a municipal officer. Such officer cannot be regarded
as an agent of the city for whose negligence or want of gkill
it can be held liable.(3)

In order to clothe an officer as a mimicipal servant, he
must be engaged in a local, private duty, avuointed by and
(1) Dillan, 965. . |
( 2) Shearman and Redfield on Ncbllgence 293,

(3) Baily v HN.Y. 3 IIi1ll1 531.
Fisher v Boston, 104 lass. 8%.
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paid by the municipality in such capacity and have contrai |
and power to remove him. It is only in these capacities
that the city ie Iiaple for negligence of its agentis and
their acts. Only when it is within their sceope of official
duties and as before staged, a private and not ap public
function. The rule respondeat superior must be applied
within the bounds of municipal as distinguished from quasi
corporate fumetidn.

Police otficeri and poliee departments of a city are not
its agents, so as {0 rendcr the corporation responsible for
neglect af quities to individuals, unless expressly provided
by statute.(1) THNelther is a city liable for negligence of
its firemen and firc department appointed and paid by it;
their duties are for the public and not faor the'cofporate
interests.(2) The same prineciple-aprlies to city bvoards,
of public charity; of hospitals: of héalth; offpoar.(s)"Gr
any distinet city board provided by stato legislature as,
Board of Revision,(assessment) water commissioners, deparié
ment of public instruction or public works in the City of ¥ew
(1) Meritto v Baltimore, O Md. 160;'Phila. v Galverston, 71

Pa. St. 140; Kmz v Trot, 36 Hun 315. 4
(2) O'Mora v Mayor, 1 Daly 425; Smith v Rochester, 86 N.Y.513:
Dillon, 9Y76.

(3) Maximillan v Xayor, 62 N.Y. 160; Conrad v Ithaea, 16 H.Y.
150
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York.(1)

But the city is liable fér the negligence of enginecrs,
boards of health, vark.coimissicners, exccutive boards, water
boards etc., when it has the avpointmernt and supervision,
and when the duty is for the local or direet benefit of ihe
corparation and not ultra vires.(2) This liability is
based upon the right which the employer has to eleét his ser-
vants, to direct and control them, and to dischérge them if

not comretent.( 3)

Seec. G. Contracfors. The principle of respondeat
superior as a rulc cztend to cases of independent contractors,
¥Wnere the principal has no contrel in.the manner and method
of verformning the contraect. But this rule is modifiéd in
its application to mumicival caontractis. A mmicipal cor-
poration cannot in any guise throw off its imposed duiies by
contracting work on its strects, and this is true altnough.
the contractcr is indecpendent, for all other purposes. It is
immaterial as respects primary liability whether it has or
has not inserted such a disavowal of liability in its contract(d)
(1) Russel v New York, 2 Denic 461; Ehrogot v N.Y. 28 N.Y.264
(2) Morril, 95.; Toomy v H.Y. 12 Hun 207.
gi) Kelly v N.Y. 11 H.Y. 432.

) Stovrs v Utive 17 N.Y. 104; 'Harrington v Lansingbursgh,
110 N.Y, 145; Brussa v Buffalo, 40 N.Y. €673.
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The New York cases vepinning with Blake v Ferris, 5 N.Y.
48 decided in 1887, ‘followed by Pack v Mayor 8 N.Y.52Z that
where the city officers surerintend the work, 1t does not
necessarily make the city liable if the contractor is other-
wise independent. in Storrs v Utica, 17 HN.Y. 104, followed
in many courts, the doetrine is, that where the accident was
the result of the work iitself in the actual performance of
the very work contractoed for ithe cornoration still remains
liable. As stated by J. Dillon "respondeal superlor does
apply where the contract directly requires the verformance of
a work intrinsically dangerous however skilfully verformed,-
In such a case the party autnorizing the work (ecity) is justf
1y regarded as the author of the nischicf resulting from it
whether he does the work hinself or lets it out by contract.

Where the obstiruction or defeet is purely collateral to
the work contracted tc be done and is entirely ithe wrongful
act of the contractor or his workmen, the rule is that the
city is not liable." But where ihe injury results direetly
from the acts which the contractor agrecs and is asuthcrized to
do the city ig equally liable.(1) where the worx is of
itself a nuisance or is necessarily dangerous the corpcoration

is bound not only to require the contractor to take every

(1) Robine v Chicago 4 -j511. 873, "
Me Taffrty v The Laften Co. 61 N.Y.173
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reasonable and prover precaution to rrevent any nmizchief en-
suing, but to sce that such precautlons are taken by the con-
tractor. mxcavations contracted to ve finished,- it was
held that the eity was liable for injury to the plaintiffl be-
cause the excavatiors were needlessly and negligently suf?er-
ed to be in the street for an wurreasonable length of time,
and for that, responsivility attached to the city.(1)

LS
3ee. 5. Liecensoocz.  consent ol a municipalﬁﬁn pur-

————— —

suanee of its authority to a citizen to excavatec or obsiruct
a public street does not wake it responsible for the wrong-
ful or negligent manner in which thellicensec and his employ-
ees do the work. (2) fhe licensee is amernable to individ-
uals who may have suffercd from their negligence or by reason
of mis&ser of the license.(3) If the grant of license in
excess of the corvorate and injury resulted from it ithe cor-
poration will not be trotected,(4) but not where the grant is
in good faitnh and a mere nisconstiruciion of its cowers. The
licensees of a mmniciwal corporation wermitted 1o exercise
any independent ‘radec or business for their own irofit are
not the agents of the corvoration, so as to nake it impliedly
(1) Shearman & Redlfield, 3293.

(2) Fogel v H. Y. 982 NI.Y. 19.

(%) Port “Jervis v Danx, 92 N.Y. 55 Chearnan & Redficld, 263.
(4) People v Brooklyn, 55 H.Y. 340 Farton v Syracuse, 36 N.Y.BA.
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liable on the =rineirle of reslondceat éuporior.(l)

These rules are subject Lo the general iiability of the
eity, to Frer its streots in safe and proper condition and
the corvorstion is thus neld for injuries caused by odstruct-
tons or excavations crcated vy thelr licenses. In all grants
of privilege to interfore with the duty owed to the zublile,
it is neverless bound to exercisc a supervision of the work
=0 as to vrovent eonsequent injuries,(2) or & wrivate indi-
vidual- to lay wipes from the iain to their houscs the city
mast vrovide all means to preveny corsequential injuries.

Speaking generally a city is not liable for thc acts of
persons acting with license, oxcept after due notice to charge
the city, under general liability to kesp sireets in safe

condition Tor travel.(3)

(1) Dillon, 953. /

(2) Shearman & Redficld, 353; Storrs v Utica, 17 U.Y. 104.

(%) Huston v N. Y. 5 Sandford 234; Caisbell v 3tillwater, 31
- Alb. Law Journal 112; Griffin v H.Y. 9O M.Y. 43G.
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CHAPTER IV.
/

DISCRETIOWARY FOWERS.

---800---

1

See. 1. What is 2 Discretionary FPower. A municipal

corporation is not impliiedly liesvle in an action for damages
either for ine non-exercise of, the rmotive or mznner in which,
in good faith it exercises it legislative or Judicial power.(1l)
In the negligent or non-exercise of such discretion they.are
not liable.(2) It is not liable for its Tailure to provide
for the removal of a nuisance,(3) or to exercise its power to
supply water and arcaratus for extinguishing fires,(;) or far
injuries to éupyly suitable drains and sewers or any drain
‘or sewer at all. g

where thé duty alleged to have been violated is purely a
Judicial one, no action lies in any case for misconduct, how-
ever gross in the werformance of them. Althougn the officer
acts corruntly and\answcrable eriminally, he may not oe liavle
civilly! & city has Lower to open streets ziid for deing so,
is not liavle even if it discommodes a wroverty owner.(5)
The need of drains, sewers, culveris, walls, paving, grading

Dillon, 042; Rasnestar 70. v Rozhesber 32 1.Y. 457.

) .
) Cain v Syracuse, 05 H.¥Y. 51, Dillon, 957,077.
} Carr v Horthern Liverties, 78 An. Doe. 344.

) Smith v Rochester, 78 Hd.Y. 503.

e R R e
LIS IS
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ete. ism a diseretionary power of the legislature of the city
and no action can be sustained, Tor the nmanacr of plan or (t ime)
time of continuing it.(1)

But Judge Taylor says (2) "these duties so mingle as not‘
to be easily distinguished from each other. Ministerial
duties nust not be violated with impunity although imposed
upon a judicial officer. Thus a power may ve given io buila
sewers whether they shall be constructed, and whai vlaces,
and to whaﬁ.extent, is discretionary with local legislation,
while the duty if the work is undertaken, of proper care and
aftgrwards, of necessary repair bccqmeéian‘éééolute duty."(8)

See. 2. Ordinar.ces. Tailure to enforce ordinances or

by-laws without notice-—— A city is not impliedly bvound to
secure a perfect execution and regulation of its by-laws and
it is not =uch negligence as to render the city lisble for

the manrer in which, the ordinances are executed, any more
than the state would ve liablc for any imperfection in carrying
otit its administrative duties. An injury resulting from thke
want of regulationsg or ordinances; or from an unreasonable or
iegligent apclication of existing remedies, can have no re-
(1) ¥ills v DBrooklyn, 32 M.Y. Z1005.

(2) Cain v Syracuse, 05 N.Y. 91.
(5) Wilgon v kayor, 1 Denio %25; lillis v Brooklyn, supra.
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aress from the city. "The contrary doetrine" says Judge . °
Denio, "would oblifc its treasurer to make good to'every cit-
izen any loss which they might sustain for want of adequate
laws . "(1) .

Thus it was helq that Tailure to vass or execute certain
Police ordinances; to prohibit swine from running at large,
or to establish strcct grades, to maintaln a required number
of men in certain departments,dr to take required bonds from
auctioneers, will not render the corporatidn‘aménable to an
action.(2) Though not actionable, these cases may biﬁa the
corporation by econtimmus cisregard of the needs of the city
and after noticc.(3)

Sec. 3. FPlans and ¥Eethod. FPor a mistake, defeect or

error in the plans of constructing or repairing drains, sewers,
roads ete. the corvoration is not responsible.(4) But the
exercise of a jjudicial or a discrotionary power by a munici-
bal corporation which resulis in a direct and physical injury
to the troperty of an individual, and which Trom its naté;e'

is liable to ve repeated and continued, and is remedial by
prudential measures renders the corporation lisble for =such
(1) Levy v N.Y. 1 Sands. 465. Foreyih v Atlanta, 12 Am. R.576.
(2) Thompson on Yegligence, 752 note 2lun v K.Y. 47 N.Y. 639.

(3) ¥c Gintyvv N.Y. 5 Duer 537.
(4) Johnson v D. of C. 118 ¥.S. 21:Miller v Brooklyn,32 N.Y.489
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damages as ac&ur in consequence of suck continmance of tke
ortginal cause after notice and an omission to adopt such
remedial measures as exgerience kas shown 10 be mecessary and
sroper.(1)

This distinetion is firmly established in twe New York
courts.(2) Thompson =ays, "The distinetion is repugnant io
justice and destiiute of solid foundatdwon in reason.(3) This
rule would guard public infrinéements of private property."”
.I% pmactically mrohibits taking private prowerty for public
use. As private corporations, cannot work an injury to tke
citizens without compensation any more tkan individuals, so
public corvorations cannot.( 4}

Sec. 4, ylizg,ﬁiggg‘égig. A corporation is not liable
for acts of persons, color officio, acting beyond treir
autkority.  So wkere an injury results from an act wholly
beyond the rowers conferred uron a municipal corporation; the
latter cannot be held resvonsible in damages for tke doing
of it. ¥e ThaWe Lreviously stated ithat a city i1s only liable
for imposed, express or necessarily implied duties, and not
those whick are ultira vires.(5)

\

(1) Woods Law of Nuisance, 752.Siefert v Broolilyn, 101 N.Y.1l42
(2) Lynch v “layor, 76 N.Y. 60:vatson v Kingston, 43 Hun 387.
(%) Lansing v Farlan, 57 llich. 152;
(4) Y¥evins v Peoria, 41 1I11. 502.
(5) Thompson on Negligence 737. Dillon, 9488-249.

Cuyler v Rochester, 12 Wendell 165.
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Suek want of power must be presuned to be known io all
eoncerned, for thiz is the turpose of liniting thke ckrarter
powers.(1) The acts of the agents may e ﬁltra vires and
void and no liability attachwes to thke irinciral.(2) The
corzoration is not estopred to set up ine nullity of its
agent's vroceedings, the officer himself may remain liable.(3)
The general rule is unquestionably .setiled but tmhe asrlication
is best met by tke circumstances in each case. Scmw'eourts
are scemingly in confliet but taey may be reconciled by the.
differences in tkeir charters and tke extent of their implied
powers.( 4)

But an exception exists in pleading ultra vires in keep-
ing tue strects in safe condition. It originated witk the
¥ew York Court of Avrpeals and is followed in many otker courts,
To asvly tke ultra vires defense to keeyiﬁg strects in safe
econdition would make 2ll sorts of nuisances tolerable.(5)

This= supérior duty to its sireets, checks the zpossible immaun-
ity from all legal ocbstiructions.(6)
(1) Schumacherlv st Louis, 3 Xo. App. 209;7ekin v Newell,
26 I11. 220
(2)Boom v Utice 2 Barb. I03.
( 8) Moag v Vanderberg, 6 Ind. 511;Smith v Rocaester,76 H.Y.506
(4) stanley v Davenpori, 54 Iowa 463.
(5) Mayor v Cunliff,2 N.Y. 165; Cohen v }ayor, 113 W.Y. B32.

(6) Boom v Utica, su:ira.

v
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Sec. 5. Limiting Ligbility. As tho city der;ves its
existence and power by virtue of its caarter,can the city
1imit ite liability for negligence theorein ? As to the for-
mer there can be no question, but can the city contract away
all its liavility ¢ The corpqration can place any reasonable
restriction upon its citizens as a condition rreecedent ito an
action, as to bring action within certain time,;fotice to be
filef, or other formalitx’may be imposed. But these are
strictly‘construed and may)not aptly to actions ex delicto.

A serious question arose under the Bwooklyn ckarier
wkick read, "The city of Brocklyn shall not be liable in
damages fdr any nisfeasance or nonfcesarnce of the offiecers...
.....but the remedy shall be against the officers mersocnally
if at al1."(1) J. Barnard in Gray v Brooklyn (2) in deciding
£hat tkis charter provision was constituticnal, said "The
city exists only by force of the law creating it, this law is
subject by the constitution to alteration and receal. I am
#gnable to see why thce same legislature may not create a city
and limit its ligbility." But a remedy rust be available
against the city and if not against its officers. The pri-
mary duty to keen iis streets in revair, rests upoh tke city

and unless itkat dwty i= tlainly devolved upon some officer or

(1) Harrigan v Brooklyn, 119 ¥.Y. 158.1umt v Oswego, 107 N.Y.

629. Laws of 1873, Ck. 27.
(2) 50.Barb. 365.
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officers of tke city, against wkom an action can oe kad, the
remedy is against the city.(1) ™is and subsequent cases
limit any shifting liability to such casecs, where tac duty is
clearly thrown upon some officer or aofficers, But wkere the
absolute duty rest;qigiyﬁxpon the corporation, it can be pri-
marily meld under the strongest limitations, (2) a contrary

conclusion would give mmnicipal corvorations a great siretch

of power.

(1) Fitzgpatrick v Slocum, 89 H.Y.
(2) Hardy v Brooklyn, 9C 1I.Y. 435.
Vinecent v Brooklyn, 31 I 123, 516G.
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CHAPTER V.

MINISTERIAL DUTIES.

—===000-=--
sec. 1. Distinpuished from Discretionary Duties. The

imposed dupies whether express or irplied, when perfect dut-
%Ps, as distinguished froﬁ discretionary duties must be
earried out witk due care and diligence, and for negligence
in suck performahce is liable to the injured individual.(1l)
The ministeyial»duties qf mmieipal corporation? are various.
{'The classes walich give rise to most litigation ?row,out of
the exercise.dr tne judieial and discretionary powers in a
negligent mammer, makigg public improvement, repairs etc_.j 2)
in tke Improver management and ogntrol of its proyerty they
must not_invade vrivate yropogﬁy rights; and in tke control
of streets, bri@ges, walks, sewers etc.

Sec. 2. Bs zrouerty cwner. A municiral corporation
is in its private caracity, a= the owner\or lesseé of lands,
chattels elec. to be regarded in the same ligut and liable to
the same extent for its negligence as individuals are.(3) It
1s not necessary to allege title in twe city, for although it
has legal title but not ordinary control and enjoyment as
(1) Thomyson on Negligence, 731:Disbrovw v Kingstion,102 W.Y.219

Jenny v N.Y. 120 N.Y. 164,

(2) qumpsen on Negligence, 733.
(%) Dillon, 985.
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owners 1t . will not be responsible.(1)} Public highways are
not to bve considered vrivate wropverty of the city sirictly,
altkough diligent use and management is required;(2) sewers,
water pivpes, gas Bires and plant may be owned as private
Proverty by the city.(5)

| A corporation owning and receiving revenue for a public
building or watt of it, althoughk not iiable for its use in a
Public eapacity, is lizble the same as a private landlord for
an injury to one, by reason of its neglect to keep a compet-
ent janitor.(4) A farm surervised by a city, a market or
water plant owned by 2 city are all subject to the same prin-
eiple.(B) A city cannot maintain immigration sheds causing
contageous to spread in the neighborkood; nor nmaintain a
water reservoir wh}cu vercolates through the neighboring land;

nor neglect to kecs its wharves, dikes, and viers in repair.(6

(1) Terry v Hayor, 71 N.Y. 580.

(2) Robert v Sadler, 104 H.Y. 229.

(%) Detroit v Corey, 9 lich. 1G5.

{4) Yorden v Wew Dedford, 131 Xass.- .

(5) Mayor v Cullen, 38 Ga. 346.Rowland v Lalanazoo 40 NHich.553
(6) Rading v Briggs,37 H.Y. 256. Baily v N.Y.3 Hill 531.

Merey Dock Co. ¥ M. of L. 715 Northern Co. v Chicago,
99 V.S. 635.
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CHAPRER VI.
SEWERS.
~==000-—=

Sec. 1. Liability. A rmmicipal cdérporation is regard-
ed as the owner of its sewers. It is liable to the persons
connected with the main sewer for any neglect to keep the
sewer in repair; or by so negligently constructing it as to
become a trespasser on private troperty.(1) Although the
city is not liable for omitting to bulltl a sewer or drain,
yet, having exercised its power the duty is not discretionary
but becomes ministerial..

They are held liablgjel) where the agents or servants
in constructing the sewer do the work negligently or unskill-
fully whereby unnecessary damages happen to adjacent walls,
cellare étc,(2) where the sewer is so constructed or main-
taingd as to constitute a nuisance,(3) where the direct re-
sult of the manner 1n‘which the sewer is constructed, is the
flooding of a person's premises, it is thus liable far{tresf_
pass to the freehold, (4) where in digging a sewer inh a Pub—
lie street, a dangerous excavation is left open and unguarded,
whereby a traveller without fault on his part is injured.(2)

(1) Shearman & Redfield, 287:
( 2) Thompson on Negligence, 750.
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In the latter case the liability may arise even if
done by an independent contractor, when it hal notice of the
dangerous defect express or implied, so that the city eould
by reasonable dilirence have repaired or averted the defect.(l

Sec. 2. Defree of Care. The duty devolves upon the

éorporation to exercise a reasonable degree of care and
watchfulness in ascertaining the condition of the sewers,
from time to time, and prevent them from becoming delapidated
or obstructed. v The omission to make such an examination and
to keep them clear is a negleet of duty which renders the
city liable.(2) Wre're no negligence, either in plan or eon— ,
trol is alleged, the plaintiff cannot recovewr where the dam—
ages are caused by a mant of judgment, Mot after extracr-
dinary rains or the like from which the injury resulted.(3)

The plans, methods and location of sewers is a more
difficult question. This 1s generally a legislative power-
a question'resting in»the sound discretion of the @ity Coun—
cil. The courts cannatl review such deecisions, thus a court
of equity cannot compel a city to constmmet a new sewer, where
the existing one is of insufficient capacity to ecarry off the
(1) Fort v Bewitt, 7 Ind. 337. Darlon v Brooklyn,46 Barb.604.
(2) Mc Carty v Syracuse, 46 N.Y. 194.

(3) Collind v Philadelphia, 13 Pa. St. 272. Smith v iiayor,
4 Hun 637. Barry v Lowell, 8 Allen 127.
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SeQage, (1) nor enjoin the construction of a sewer because of
the inadequacy of the size.(2)

If a public sewer becomes incarable of discharging the
volume of water for which &t was designed, either by a change
of surface drainage in consequence of the drainage of sireets
or by the natural growih of the city, the corporation will
not be liable for damages by reason of not enlarging i1.(¥)
Bur there are many leading cases, deciding that the skill and
care, which is incumbendy upon the city relates as well to the
capacity of the sewer when built as to the mere mechanisik in
its construction; as well to its plans as to its exeeution.(4)

J. coaly in Detroit v Beckman, limits such liability in
defective plans to a direct invasion of private property. A
municipal charter never could give aumhbrity.ta appropriate
the freehold of a citizen without eompensation, whether it be
done by » an actual taking of it for streets or vy flooding
it, so as to interfere with the owner's possession. The de-
eision rebukes the general theory as "so vicious that it
ecannot possibly ve omitted".(5) Another exception to the
general rule 1is wberé the city is guilty of gross intrinsie
negligence in the plans and specifications.(6)

(1) Horton v Mayor,4 Lea. 83 (2) Thompson,752.
(8) Indianopilis v Huffer,30 Ind.235; (4)ium v Pittsburg, 40

Pa. St. g64'(5)-\mad on Nuisances, 752;geifert b Broocklyn
101 W.Y. 342. ’
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CHAPTER ViI.
SURFACE WATERS.
---0Q0—-—

Sec. 1. MNatural Streams. Cities having the power to
grade and repair their highways, must in such improvements
for the public discommode the proverty of the adjacent owners.
Such injuries usually from surface water, diverted by the
grade onto the lower proprietors land is damnum absque in-
Juria. It 1s‘we11 settled that a city cannot construct an
insufficient bridge, culver$ or any other obstruction to in—
terfere with a natural stream. It must have the uncbstructed
and uncontaminated flow for the enjoyment of the contiguous
property owners.(1)

Sec. 2. Suwrface Brainage. A city 1like an individual

is® not liable for consequential demasges resulting from sur-
face water in grading and improving public streets, although
increased quentities ishﬁﬁggggéeé thereon.(2) The city must
provide for and dispaose of, the swrface water which falls
upon its streeis, and in the discharge of that duty neither
the city or its agents can be proceded against for damages
sustained oy an individual. We noted bvefore thnat there iél

(1) Gardner v Newburg, 2 Johnsons Ch. 162;
(2) Goodale v Tutile, 29 N.Y. 459 .Weis v Kadison,75 Ind.241.

Radcliffe v Drooklyn, 4 N.Y. 195,
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no liability on the part of the eity for omission to construect
drains, sewers or make imgrovements. This is discretionary
and when undertaken good faith and diligence are required.(l)
Although the injured property owner has no remedy, gen-
erally, he can recover for negligence in the plans themselves
in making imptovement. In determining the size of culverts
or the grade of highways, reasonable skill must be exercised
or an action lies for damages to an injured individual, but
New York seecms to deny such liability;qz) So where the
drainage is collected in a common channéi and thrown}upon or
carried over the land of a private owner, the injured owner
has a remedy. In grading a street, a city is ligple if it
turns a stream of water upon the grounds and into the cellar
of one of its citizéns. 11 can relieve itself by improve-
ments, but, not by positively throwing the drainage upon
private land.(3) Such conseeuential damages are not taking
property for public use unless the constitution, as many con-
stitutions do, include such taking in their emirent domain.(4) '
The New York constitutional provision is not broad enough to
include such comnensation.
(1) Siefert v Brooklyn, 101 W.Y. 361.
(2) Van Pelt v Davenport, 42 Iowa 308; Pillon, 1041.

(%) Rice v Evansviile, 108 Ind. 12.
(4) Dillon,. 990; Foot v Brunson, 4 Lansing 4%.
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CHAPTER VIII.
HIGITVAYS AYD SIDEWALKS.
---00C---

Sec. 1. Rules of Liability. Municipalities have gen-
eral control of their strects whether the fee ve in them, as
owners or trustees or in the praoperty owners. They must
make the necessary repazirs and improvements, by grading,
draining, building sidcewaliks and crosswalks as the circum—
stances and growth of the city may'require. The general rule
is thai the cities are liable for damages caused to travellers
frcm~deféctive.and unsafe sgreéts under their contrel. In
repairing or constructing highways the corporation is reeuired
to use ordinary care and foresight, for a lack of which it isw
liable in damages to thc rarty 1n3ure§.(1) it is always the
guty of the city to keep the streets free fram‘abstructians*é
and nuisances; sufficiently level and guarded by rails; or
lights when necessary to enable safe and convenient travel.(2)
Such protection extends upwards to awnings, signs and walks,
as well as the ground and sidewalk.(3) Highways and side-
walks in & vopulous city must e kept clear and uncbstructed
in its»fmﬂl width; while in a town this may not be necessary.
(1) Hume v N.Y. 47 N.Y. 530. pillon on Jdunieipal Corpor. ».299

(2) Buffalo v Holloway, 7 Ii.Y. 423.
(3) Hubbel v Yonkers, 104 N.Y. 434.
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to such an extent.

This 1liability arises from the commonfﬁg-iﬂPlied by the
acceptance of the charter. But the English, Canadian and
Xew Englanérgg;not apply such implied liability.(1) Some
states as Wisconsin and lichigan, have statutes exempting
their cities from their comon law liability, no suit can be
brought against such cities unless the liability is created
by statute.(2) Those courts reason,tnhat the city in con-
trolling its streets does so in a governmental or public cap-
acity, as a branch of the state, and should be exempt from
eivil litigation and only subject to penal punishment. This
a?gument is apprdved by Judge DPillon, but the iron-clad pre-
cedents hinders such inclinations of the courts in other Jur-
isdictions.

Sec. 2. Sidewalks. Sidewalks and strect crossings are
comprehended in the tcrms streets and highways.{3) The duty
in respect to earriage ways, cross walks, sidewalks and
pridges is tc‘maintain them with reasonable safety for the
travelling public.@4) Ice and snow must be cleared with due
diligence; 'nuigances and obstructions nust be removed, unethéQll
" (1) King v Brougnton, 5 Bur. 210.

(2) Pillon on.Muwm. Cor., 1000.

(3) Wilson v Watcrtown, 3 bun 5C3.
(4) Hines v Lockport, 60 Rarb. 378.
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on the ground or overhead. railings wust be attached when
necessary and all other precaution which prudence requires to
Protect the travelling public.(1) A violation of a city
ordinance is not negligence por se between the parties.

Sec. 3. Ice and Snow. The mere slipperiness of a

sidewalk occasioned by ice or snow, not accumilated se as to
eonstitute an ebstruction is not ordinarily such a defect as
will make the city liable for damages tc one injured thereby.
But where the snow and ice exists upon a street“in such shape
as to formn an abstruction, being heaped up or having a rough
surface the city is liagble.(2) This distinction is held by
many courts, but the Vew York courts have never made such a
fallacious distinectian. it matters not whether the ice is
in ridges or smoocth, the question is, does it form an ab-
struction. The municival authdrities are called upon.. to
observe and sece that the rublic strects are reasonably elear-
ed of snow and iece in winter. In such cases the law only
requires what is feasible and reasonable.

If from any artificial cause an existing nuisance, as : .
spouting hydrants, adjacent leaders etc., the ice is pri-
marily caused d¢r the danger increased the city is always

(1) Moore v Gadsen, 87 H.Y. O4.
¢2) Kinney v Troy, ‘108 H.Y.547.
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liable.(1) But the question of negligence in protecting
streets is one for the jury. They must consider all the
facts and circumstances and determine whether the city was
negliéent. The contriﬁutory negligence is always a good
defense on the part of the city. In order to recover from
the city the plaintiff must be free from any element in caus#

ing the injury complained of.

(1) Todd v Troy, 61 N.Y. 506.
Landolt v Worwich, 87 Conn. 615.
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