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PBOXACE.

“he objeet of this rsper is to gather and group the
lrwg, both statute and ocase, relating to the subject o!
the eleetric telesr-ph with the purpose of indicatins as
well as I am éble the t~ndrney of the 1w in New York
state as Lo the effeet of stipnlations by the company a-
gainst its liability for neglimence of its serv:ntis in
the transmission :nd delivery of messases. T intend al-
80 to rrophesy the action of the Cou~t of Rppeals should
it bz called updﬁ to determine Lhe question of damares
for mentzl suffering unaccompaniad by #ny other injury -
or loss, and as the reéult of the telegrzph comrany fail-

ing to transmit and promptly deliver = messare.

&



CHAPTER I.

INTRODUCTION

The law as -applied to'the eletric or magnetic telegraph
is of comparatively recent origin. ‘he institution its-
2lf has existed but 60 years. In the short period of its
life it has taken a foremost place in the affairs of man
and has called into exercise az corresponding volume of
legal prineiples.

The Electric Telegraph was conceived in the teeming
brain of Samuel F. B. Morss. In 2 laboratory in the Uni-
versity of the City of New York some 1700 feet of iron
wire was struhg baekand forth across. the room and the fa-
mous word "Eureka" was ticked from end to emd. This was
in the year 1855. line years later, on the 27 dar of May
its practicezbility was proven when from Washington to
Ealtimore the wings of the lightning bore the words "What
héth God wrought"?

From tﬁese small'though significant beginnings the
telegraph rapidl& grew and extended, reaching an internal
and trans-continental importance in 1858, August 16, when

Her Majesty the English Queen in an eletric spark from u-



oross the ses pgreeted the American people in the memorz-
bel letter, "The Queen is convinced that the President
will join with her in fervently hoping that the eletric
eable whdch now conneets Great Britain with the United
States ﬁill prove an sdditional 1link between the nations
whose freindship is foanded upon their common esteem."
The infant of sixty vears ago has indeed grown to
collosal sige. Its embrace is coextensive with the
garth. Its system emanates from a camon source conn-=ch
ing center with center, following up the sgreat arteries
of trade while its nerves -singly andin groups follow ithe
gside courses and ramify, sending its fibers into the
farthermost parts of the carth. The importance of the e-
leetrie telegrzph is demons'rated in its remarkabla
growth. Not only is it rractic:ble, nay almost essential
to allpublic undertszkings, but to private enterprise as
well. The utility of our railroads, canals and steam-
ship lines, and «f the news papers; manufactories and
mercantile life generally wo:ld be inestimablm lessened
but for its exisyence. Throughout ‘the length and bre=adh

of the land, in #11 its industries and amongs 2ll classes



its essentiality is hourly =nd momentarily illustratad.
“he statesman and tha renufacturer, the merchant =nd the
farmer alike onjoy its usefulness. FEy its agency intel-
ligence is ticked aceross the land nd under the sea with
the quicknessof thought. Continents are within a mo-
ments reach and the circumference of the earth is but -

touech.

CHAPTER II.

O

Sec. 1. Source of Laws. The birth of the eletrie

telegraph into the aff%irs of 1life celled forth the exer-
cise of legal principles. It developed and externded :ond
became the subject of legislative and judieial esre. Laws
wern declared and the authority and power of the cairts
were called into setivity to interpret and enforce tlem.
fhe regulation of the rishts and oblirations of the
new industry c¢:zlled fort no new lersul principles but r
rather the exerc¢ise and application of old and determincd

ones. Litigation arose and the courts dur decp into the



vnst mines of the common law for solution of the problems
shich presentcd themselves. ‘‘heir re scerches br-ught to
light old and well known lesal pririciples, but in the P
plication of these principles the courts kave widely dif-
fered.

Ses. 2. Definition. Many attempts have becn made at

.

defining this new servant of man with varyinz degrees of

success. In 2 recent decision a North Carolina court
gave the following des@ription.— "The plointiff —Wes-
tern Union Telsgraph Comrany — is a corporation invasted
with powers and hes functions appropriate in kind znl ex-
tent, .0 execut? and facilitate the transmission of in-
telligence from one place to another by means of elce-
tricity. The chief instrumentality it smploys for its
putpose is = machine, apraratus or contrivence styled th-
eleetric telegraph, or the clectro magnetic telegraph;

an instrument that conveys in-.ellisence with he Qelocity
of lightning by means of signals, certain mechanics:l
movements or sounds represonting letters, wards, ideas or
expressions, produced by the applicution of eleciricity—

eletric fluid — conducted through and along iron wires



(a)
for any distsznce, long or short. The above description,

although impertfect as - scientific definition, is of vzl-
ue a8 having received the force of judiecial senction from
a court of recognized stending.

Sec. 4. Leral Status. In adjudicating questions a-

rising out «f the relations necessarily existing between
telegraph companiss and their patrons the courts fomnd it
necessary to détermine the legal status of the tolegraph
company. In reachinm this determination the courts have
prodeeded along .various lines of reasoning ond have arm
rived at widely different conelusions.

In one casgb)the court says, "such compsnies hold
themselves out to the public as encouragine in a particu-
lar branch of business in which the interests of the pub-
lie are deeply concerned ---- . There is no difference in
the menerazal napure of the legal obligation of the :on-
treet between carrying a messase along a wire and earry-

ing moods or a package along s route --- the obligation

to perform the stipulated duty is the same in both cases®

(a) Pezcrsm v. W. U. Tel. Co., 100 !l. C, 28; 6 Am.

. St. Rop. 557,

(b) Parks v. Alta Cal. Tel. Co., 13 Cal. 422 =t 424
MeAndrew v. Tel. Co., 3% Snr. Law & Fq. 180.



(a)
But in enotiher cease the court says tle telepgrsph compo -

ny is not 2 comuon carrier but » builec performing thro-
ugh its arents o work for its =mployer. Thus hns the
pendulum swung between the two extrsmes. In the one e-
longation holdine tho compuny <lmeost an :bsolute insurocr
of its undertaking, while in the other thzy =2re held only
as bailees for hire.

Fetween these two extrames the courts mensrslly have
paused, and in a2 famous caiz) Judpe Kent in  n elaborate
and aeuts discussion of the subjiect says, "It is e¢lsar
that t=le-raph companies exoreise =z publie ecmploym=nt, or
a8 said by Bigelow, C. Jf?) a gquastapublic employment"
This later rosition is sustainei by the courts of most of
the United states and of Enpgland, snd earries with it the

(a)

peculiar considerations attendant upen such employments.

Sec. 4. Brais cf Linbility. The status then of the

telegraph ecompzny is that of a public ageney ani the

(a) Birney v. 9. 7. & Vash. ie. Co., 108 Ind 341-58
(b) True v. Int.Nat. T21. Co., 60 id. at 15.

{(e¢) Ellis v. “m. T2l. Co., 15 Allen, 2235.

P4) Graham v. ¥W. U. Tel. Co., 10 Am. L. Fer. 319-24
Leonsrd v. . Y. &e. Tel. Co,., 41 . Y. 544; Brecse

ve U, 5. Tel. Co., 48 Y. Y. 132, N. Y. &e. Tel. Co.
v. Drybure, 35 Pa. 29€.



measure of its obligation and liability is based upon
public policey rather than solely on contractual relation.
Upon thiis faet is foundnd its right 1o the exereise of
the power of euwinent domain, which powar cmn(o?ly be giv-
en to public zmeneies and for public b?nefitt A tele-
graph company is raguired by legislative enactment in
rmost states to impartially serve all who apply in order
of rrecedence except in euses of rropsr refussl on moral
grounds or on grounds of publie necessit;?) To thnis ex-
tenlL the telesraph eompany differ~s firrom Lhe ordinary
bailee for hire. It is delegated a frasnchise to use
for public benefit, :nd its power Lo choose with wiom it
will contract is interfeeed with by the law. “To this ex-
tent it partakes of the n:2ture of a public agency. But
8till the telegraph company is not held to the responsi-
bility of & common earrier of goods, that iz to say it is
not the absolute inzurer of its undert:king except as
prevented by an Act of God or the public encm;?)This doc~

trine runs through the courts of a larse number ot the

states and ey be sald to be settlod law.

(4) 121, Co. v. Griswold, 37 0. St. 301.
(b) Ww. U. Tel. Co. v. Ferguson, 57 Inl. 495.
(e) Tyler v. W. U. Tel. Co. 100 I11l. 421.



Sec. b. Common Law Duty of Telesraph Companies. The

duties and obligat ions dfiposed upon and required of the
tolegraph companies are to furnish the publie with means
of communication by elcctriesl telegraph along the pro-
posed route. The mesns of cormunication thus required
must consist of roasonably substantial lines erccted in a
secure andworkmanlike manner. The inatruments employed
rmast be reliable and safe and should be of = modern and
improved type. The operators must hbe competent and skillk
ful persons. The agents and servants should possess the
intelligence andprudence of ordinary persons employed in
like business. 7The compamy should establish uniform
rates according to wiioch messages will be sent. The opere
ators and agents must preserve deeprdy as to the con-
tents of all messages received for its patrons, they must
receive and use ordinery eare in transmitting and deliv-
ering all messeres fittod for sending. It is alse ineum-
bent upon telegreph companies to estzblish reasonable
rules snd regulations governins the actions of their em-

(a)

ployees and patrons. These duties the telegsraph compa-

(a} Law of Telegraphs, 5. & J. Sec. 125-30.



ny owes the publie as distinguished from duties growing
out of the contractual rel ations between themselves and
their petrons, and a failure in fulfilling them is gross
nerligence.(a)

Sec. 6. Care and Dilimence required of Telesraph

Companies. The meanin~ and limitation of the term “ordi-
nary care and dilirence" are questions of rmrecat impor-
tance and Bave received due consideration in the courts.
“he desree off care and diligence required of the tele-
graph compzny has been variously enunciated in diffarent
jurisdictions. Thus "due and reasonable cure®, % reason-
able degree of carc anddiligence®, Ycare and diligence
adequate to the business which thoy under: -ke", "with
care and attention", "a high degreo- of responsibility®
are but the varied forms of expressin~ what is known in
the law as "ordinury care" as applied to an employment of
this nature.(b) The term Yordinary® , if we measure its
meaning solely with reference to the kind of care whieh a

man of ordinary prudence would uss in telepraphing for *

himself wonld indic:t2 the correct measure of care, but

(a) Tyler v. i¥i. U. Tel. Co., 14 Am. Nen. 46
lend v. T1l. & Xiss. Tel. Jo., 27 Ia. 433.
(b) Thompson's Law of Eleetricity, 3se. 141.

y Swect-
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as compared with most other kinds of business it would be
called great care. The trlegraph is only called into
service in cases requiring speciaml apeed and promptness
as well as careful expert action and painstaking. And
the skill exercised musti be commensurable with the im-
portance of the mission. The tolegraph company under-
takes Lo exercise tha. measure of csre and skill possess-
ed and exercised by the average prudent man under like
ciroumstances. He does not undertake that the task
shall be performed successfully and without fault or er-
ror. He undertaskes for poo faith and integrity but not
for infallibility, and his liability for damage is anlf :
a

that oc¢casioned by nesgligence, bad faith or dishonesty.

Sec. 7. Nesligence. ZXny failure of the t-legraph

company to exereise ordinary care and skill in the trans-
mission and delivery of messapges makes it liable for the
consequential damageé?uand such failure is known by the

term negligence. Whethar there are degrees of -epligence

distinguishable from one another is u much debated ques-

tion. In the supreme courtof Vermont, vhere the subject

(a) Cooley on Torte, p. 648.
(b) Pope v. ¥W. U. Tel. Co., 9 I1l. App. 283.
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was for the first time before the court, the Judge says,
"It may be doubtful whether there is any difference in
law batween negligence and sross negligence. The tronden-
cy ofjudicial opinion is to deny itia) And apgain a famous
English oaSefb;ndin a long line of cases following and
eiting this opinion, "There is no differsnce between neg-
ligence and gross nerligence, the latter is the former
with a vituperative epithet."

A person who ndertakes to do some work to -n arti-
cle for a rew rd must exercise tﬁe care of a skilled
workman and in the absence of such care he will be negli-
gené?) “Groass" therefore is a word of deseription and not
a definitien. The absence of the use of ordinar’ care
by he telegraph company in performing the work of its
patrons is called gross negligence. Here then stands the
relat ion of the telesraph company to its patrons as fixed
by the Cormon Law based upon the duty owed by the teleg-
raph compamyg in its corporate capacity to the public and

as unqualified by conditions annexed to their undertak-

ing b means of contract with the sendesrs.

(a) Wilson v. Brett, 11 M. & W. 113; ?. C. Woodward
in Am. Law Rev. 2 ,16.

(b) Gills Vo ‘wn Uo Tel- CO-, 17 Ato 736"70 .
(e) 0@rill v. Gendron Screw Co., . . 1 C.P. 600 ot 52
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CHAPTER III.

Seg. 1. Right of Telegraph Company to Contraet with

’ ;gg_ggigggg. The right of the t~legra'h company to limit
its common law responsibility by express contract is well
settled in lawfa) In the case of De Rutte (1 Daly C. P,
547, a:. 549) the court says, YThey (the telegraph Co.)
have the right 1o qualify their lability by gspecinl con-
tract that they will not be answerable unless thet eon-
dition (to ﬁave "he message repeated) is complied with.
Like common carriers they mey limit their liability by a
special acceptance brought home to the knowledge of
those who employ them."

Owing to the peculiar and unavoidable difficulties
with which the telegraph companise have Lo contend it is
negessary to their continued existence that they guard a-
rainst liability for unavoidable errors and delays.

the campany has not always the telegrapvh at its

will. Although the mechinery and apparatus are in com-

Plete order yet at times a message can not be sent. The

(a) MeAndrew v. Bleo. Tel. Co., 35 Eng. L. & Zq. 180.
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signal may be started but beforeit reaches its destina-
tion a surchagged atmosphere miles away from the operator
may destreo: or materially vary the tractibility of the
sonductor, the fluid may thus be diffused or varied in
its practical operation without the power of man to for-
seo or proevent it. It is inevitable too that mistakes
should be committed even by the most skillful peraons in
interpreting, tranasmitting and transcriding of words, and
where the liability to do so is manifest and the risk

is unavoeidably inourred, it isreas onadble thatthe tele-
graph eormp anies gshould have the risht to require as a
test for their own security against loss, that s message
ghoudd be repeated. Their compensation is small in pro-

portion to the risk they incur.

Sea., 2. Usual Stipulations. The usual stipulations

against liability used by the Western Union Telegraph
Company, and most other Telegraph companies,in making
econtracts with the publiec are of twoe kinds. Those used

for day and thos» used for ni~ht messares. Those relat-

ing to sending and repeating messages are as follows.~
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No. 2.

THE WESTERN UNION TELEGRAPH COMPANY.

— INCORPORATED —— ——
21,000 OFFICES IN AMERICA. CABLE SERVICE TO ALL THE WORLD.

THOS. T. ECKERT, President and General Manager.
Recelver’s No. Time Fliled " Check

N D the following message subject to the terms}

back hereof, which are hereby agreed to. 1 89
To
S P
No. 5. NIG—HT MESSAGE.

THE WESTERN UNION TELEGRAPH COMPANY,
21,000 OFFICES IN AMERICA. CABLE SERVICE TO ALL THE WORLD.

0S. T. ECKERT, General Manazer. T o am— NORVIN GREEN, President.
Recseiver’s No ‘l‘_h— Tune Flled | o - Check
— 1 T oI oIS TurEI.. ., e - et oo b e
END the following night message subject to the I [ 89

terms on hack hereof, which are hereby agreed to. ’ o . L I

1% READ THE NOTICE AND AGREEMENT ON BACK._ %}
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Sec . 3., Effeot of Stipulation. The effect of the at-
tempt of the telegraph companies to provide a~ainst their

liability by eontract has been the source of mush litiga-
tion and of many diverse opinions. There are chiefly
thre~» lines of ceases on the subject.— First those hold-
ing the contract void because immoral or amainst publie
polic;a{ Seeund, those holding that the telegruph com-
rany having taken the message is bound to deoall in its
power to transmit correctly, ineluding repeatin~ baok, -
for, says the court, , "why should they insist on ‘specizl
compensation for using sny particular.mode ‘or ' instrumen-
tality:.- as a guerd against their own neglipgence.”, but
not hélding the company liable for slight errors or de-
lays. A third cless of eases hold the stipulation that
the message must be repeated to hold the company lisble
beyond the amount of the toll paid for unrepe:ted messa-
ges, and when repeated to féfty times that smount for day
measages, and to ten times the sum paid for night messa-
£€S is 2 reasonable repsulation which, when signed by the

sender, forms a contraet binding upon the company and ap-

(2) Tel. Co. v. Griswold, 37 0. St., 301, .311.
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(a)
on the sender. - And the sender will be bound by the con-

tract which he has sirned =ven thoug? ?e failed io read
the stipulations on the message blanz , and this by the
doctr ine uf estoppel in pais. BEui if, to the knowledge 6
of the company's agent the sender had not fead the noticne
or stipulatioﬁs » he woud not be estoppeg?

Sec. 4. Reasonabloness of Stipulations. 7The agree-

ment , then, under which the t~legrsph company undertakes
to transmit the message for the sander, is expressed in
the printed contract, the torms of which hzve recéived
Judieial interpretation. In one caaidzhe ecaurt says, ®
"The stipulations printed in the blanks used in this cese
have frequently besn under consider:stion in the courts
and have always, in this state, and generally elsewhere,
beeh upheld as reasonable. A comprehensive veview, how-
ver, discloses that the rule is limiteq by the restriss

tion that it shall not relieve from liability for damage

oecasioned by their own wilfull misconduet or negligence

.

(a) MeAndrew v. The flsc. Tel., 35 Eng L. & Fq. 180.
Baxter v. Tel. Co., . C. 0. B. Vol. 37, 470; Pearsall
v. . U. Tel. Co., 124 3. Y. 256 at 258,

(b) Redpath v. W. U. 2e0l. Co., 112 Mass. 71-73; Grin-
nell v. Same, 113 Mass. 299,307; Ricker v. W. U. Tel.
Co.,7Wend. 868; Wolf v. ¥ U. Tel. Co., 62 Pa.St. 83;
Grace v. Adems, 100 Mass. '505; W. U. Tel, Co. v. Ca-
rew, 15 Miceh. 525.

(e) Brues~ v. Tel. Co., 18 1. Y. 132,142,

(d} Riley v. .. U. Tel. Co., 109 4. Y. 251.
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in failing to supply for public use reasonably substan--
tial lines, approved instrumonts, and competent and skili
. (a)
ful oreratérs.
But the :elegraph company may protect itself arainat
lizbilities which would o:herwise occur throurgh careless-
ness of their numerous agents ~nd the mistakes incident
to the transaction of their. peculdar busine;:: and this
they may do by notice'brought home to the sender or by

special contruct.

Sec. 5. The New York Rule. The cases are not harmo-

nioizs as to wvhether the telegraph company is protected

by its stipmlations apainst 1liability for fmilure to de-
liver promptly a message'which has arrived gt the receiv-
ing dffioe. In New York the rule underubtedly is that the
telegraph company is protéeted by the contraet or notice
brought home to the sender if the delay or non-delivery
of the unrepeated messeme is caused by its servint's naer-
ligence . (Riley v.W. U.Tel. cozizl by its own negligence,
-not grosg, but not that oecasioned by its cwn frauds or

wilfull miscondunet.

(a) Brues v. U. 5. Tel. Co., 48 #. Y. 132; Sweetland
Ve Illo &e. CO-, 27 Ibwa, 435 .

(b) Rilsy v. %. U. Tel. Co., 109 4. Y. 231-6; Bennett
v. W, U. Tel. Co., 18 ii. Y. 5. R. 777; Passemore v. V.
U. Tel. Co., 78 Pa. St., 238,24%.

(e¢) OClements v. . U. Tel. Co., anie. - Orinnell v.
same, ante.
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Sec. 6. A8 to Cipher 4ess mes. The telesrarh comps-

ny may by agreement with the sender absolve itself‘from
liability for loss caused by any error ithet may occur in
scndi g cipher or obscure message;%) But messzmes written
in the peculiasr terms used by stock or other dealers ani
brokers are not obscure or c¢ipher messages within 'he
me:ning ol the ter;?) Anddespatches reolating to the buy-
ing or selling of merchandise, if they cyppesar on their
face to relate to such transacticns, are not within the
meaning of obscure messages. (¢)

Sec. 7@ Stztutory Penalties. Any stﬁpulmtion or
contract made by =2 t:leéraph ¢ompany with the sender of -
mossege, by the terms of which contract the company
seeks to avoid or lesscen any statutory penalty or to fix
any other liability in lieu of th:t prescribed by stitute
ds wvoid for such purposefd)Tha I'rovigion in the company's
stipulations that it shsll not be ligble for d mages or

statutory penalties in sny cosse whers the claim i3 not

presented in writing within 60 days safter the mess»ne is

(a) Baldwin v. ¥. U. Tel. .o., 45 .. Y. 744.

Saunders v. Stuart, 1 Com. P. 526.

(b) Rittonhous» v. Ind. Line of Tel. 44 . Y. 265%.
(e¢) 23 Am. L. Reg., !I.9., p. 91, See. 10.

(d) w. U. Tel. Co. v. Fuchznan, 9 im.Bep. 471; Tel Co
Ve Adzms, 44 ‘m. Rep. 776 (Ind.); U. 3. vel. Co. v-
W. U. Tel. Co., 56 Barb. 46.



filed with the company is & reasonable provision and val-
(a)

id. And the sime is true eoven tieugh the csuse of esetion

rrew out of the nesligence ol the t»legr ph company. (b)

Sec. 8. Forwardinm “omponies. In the absence of -

stipnlations amainst the liability for norligonce of con-
necting lines the compsny which receives the nessanre an!i
takes toll for the same tn t?e destination is held to un-
dertake to deliver the sam;?' Put a provision in the c¢on-
tract that the receciving company .is mad~ the agent of the
sender without liability to forward any messapge over the
lines of any other compzuny when necessary to reach its
destinmnetion, is a reasonable provision nnl protcets the
eompany against the forwarding company's faulif) And
where a ielegraph company contracts with i's patron a=-
gainst its liability and loss occurs through the regli-

gence of the connesetinm company's agents, the regligent

company is not protscted by the former's contract.(e)

(a) Younsg v. W. U, Tel. Co., 65 Y. Y. 165.

(b) %. U. ©21. Co. v. Dovgherty, 26 ‘m. St. Rep. 3:;
(e) Derutter v. J. Y. & & B, T..i. 121> Jo., »0 How.
Pr., 403, _

(d) Baldwin v. U. S. Tel. Co., 45 !ls V. 744; Steven-
son v. The liontr22! Co., 16 Up. Can. 550.

(e) Squires et =1 v. W. U. Tol. 0., 98 Mass. 232.
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CHAPTER IV,

Sec. 1. Tolls. The companies in their regulations pro-

vide for three classes of rates in consideration of the pre-
payment of which by the sender or of the payment on delivery
by the sendee the company contracts with the sender to deliv-
er the messape to the sendeo, or in c¢ase of connecting lines
to forward the message over such lines.

The first we will mention of these rates is where the or-
dinary fee is paid and the messzge is not to be repeated back
to the point of starting. In consideration of this rate the
comp=ny, in the zbsense of gross negligence, fraud, or wil-
full misconduet c¢un in no c:se be held liable for morec than
the sum paid for sending the messusge.

The second is where the sender contracts for having the
message repeated back and peys in eddition to the usual rate
half as much more. In this case the company is liable to
pay demapses not exceeding fifty times the sum paid by :he
party for sending Lhe message.

The third classis that in whiech the company by a cont-
raet in writing insures the correct transmission and prompt
delivery of the message. The amount of risk is agreed upon

by the parties and pagment made according to the specified ppye,
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CiiaPTRER V.

5ec. 1. fctions. Actions against telegraph compa-

nies growing out of the transmission and delivery of mes-
sapes will be found to arrange themselves under throe
hends. First, such as ar- brought to rocover damages for
breach of contract, express or implied, r2lating to the
sending and delivery of mess:ges.

Aetions under ithis head subdivide :nto two classes:
First those brought for damapges ex contractu, second,
thos» ~rowing out of negligence, ex delicto.

All cases ex contrsetu, in all jurisdiections holdins
that the recul:ticns sre reasonable and that when they -e
are sicned by the sender they become = binding contrac
the measure of dimages in case of a failure to perform is
Yimited by the terms of the stipilastion sn signed.

Within the limit of damages as fixed by the stip-

that is
lations of the companyamcasurepihe actual damares sus-
tained, whethesr it is o repecated message or is one sent
ander contracelo!l insur:ince.

If the 2ction is ex delicto and is bhasedun q;oss nes
ligence or wilfull misconduct oif the comp=ny zcainst whih

the stipulations of the compeny will not 3vaii, the mons-
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ure of damageé is all loss which is occasioned by and
whieh flows directly from the breach of the contract.
They must be such 25 r-asonable men under the .¢ircum-
stances of the case conld have benn supposcd to have con-
templatod at the time of makint the contruct. Thoy EMS&
be cert:in, both in their n-ture aml in respect to the
cause from which they {low.

Sec., 2. Ment{:1 Injury. The question whether tLhe

violation ol o contract involving feeling is - proper
basis for awerding substantial dameges for injury to
feelings alone is one th:ui has Lerplexed many, nearly all
courts of last resort.

The doctrine of d-mages for injury to feclings or
mentz1l suffering has be»n properly applied and d:mapes
given in cases ther2 mental suffering was =2n clement in
the case, and the sravamen wsas phfgical injury, wher: uy
the rmere negligence of the defendant physieal injury has
been sustained. Yhe rozson for ollowing such damares is
that they ¢2n not be separated {rom and distinguishad
from the physie:zl injury. Another 6lass of cases in
which such damzges zre civen for mental suffering are

‘tliose of breach of promise of marrizge, also in c¢ases of

]



wilfull wrong especially thosn affectinm ithe liberty,
sharacter, reputation, prsonal security or domsstic ro-
lations of the injureld party, mlicious prosecution, sl-=
dor, libel and seduction. Tn tho:~ casns the wrong is

ol sueh a nature as to imply malice.

In these instances, except in, cnge of brsach of
promis~ of mar-iage, whieh is sui meneris, or of implicd
malice, the ment:1 suffering is only taken into =ccount
to enhance the substzntial damases susteined.

Sec. 3. Clegs of eases in which deamarses are not

given. Put even in c:-ses where recovery may be had on
other grounds it is frequently not zllowable to rive dom-
ages for accompgnying mental :nruish,— thus wherec a par-
ent sues for pgreivous injury to a2 child, recovery for his
mental suffering, though it may be severe and heart rend-
ing, can not be allowed to inere2se his d-mames for loss
(2) .
of services. The right of recovery in case of homicide
‘has been siven by statute, aéainst the slayer, but there
the regovery is limited to the pa}ty sust sininc pecunia-

ry loss(b).

{e) Oakland Ry. v. F*nldinp, 48 Pa. St. 320; lleming-
ton v. Smithers, 2 Par. & P. 292. “
(b) 2 Sedgwick on Damages, Sec. 630.



Vher2 =n action was sustzined for injury to real ns-
tate by blasting, it was held th-t (h~ 7laintiff shonld
not reeover for mental anxiety for the safety of himsolf
and famili%)AnJ even in ceses where the mental shock ﬁas
80 groat as to eause physiceszl sickness gpd suffering it
is held that dumames c¢'n not be rocovereld.(b)

" The cases aﬁove raférre.d to are sufficient to show
that the extreme poliey of the law has been’ to make men-
tal anguish an element of damapss only wh2n substantial
.damages sre recoverable, or at least where punitive dama=-
ges may be rivem. However this doetrine has not alwéys
obtéined with regard Lo telerraph law. A contrary line
of doetrine ha: srown up in some of the cmrts of our
Southern states. It originated in tho S0 Felle caiz).
In~phat case recovery was allowed v,ainst a talesrzph
comp:ny by the s2ndee where a messanme notifyins the sen-
dee of his mother's sickness and de:th was delayed so
that he was unable to =z2ttend her bedside or funar-:1l. The

court held that the anpuish suffered b the son through

the negligent ast of the tele~r:ph ecompany was an element

(a) Wyman v. Leavitt, 71 Me. 227.
(b) Lehmen v. Erocklyn City Ry. Co., 47 lun, ©5..
(e) W. U. Tel. Co. v. La Rells, 55 Tex., 308.
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of meneral damages and no gspecial damages need bz rroven
by defendant to enzble ' him to recover. This doetrine
was not immedist~ly accepted by the courts and(s?me throe
. ‘ e

years later was overthrown by the supreme court. Soon
after however, the case of Stwwart v. 7ol. Co. (66 Tex.
560) reinstated the former doctrine. “"he ruling of the
Texas ;ourt has beon follo%ed by the states of Indiana,
Kentucky,ennessee, North Caroline =snd Alabams. In
each.of these states the court h:s decided on the author-
ity of the So Rell case, or on smmo case traceable di-
reetly to it.

I maintzin that the dostrine of the Texas courts
is erroneous. 7The Fnglish rule, through s long unbroken
line oi d2c¢isicns has been.that,mental anpguish, unaccom-
p:nied by any other injury c¢sn not bo a'qround of recov-
ary. the geme rule is held to cbtain in g=overal of our
st;te'courts, ;nd qithfonéexception has been the unbroeken

rule in the United 8tates courts.(b)

Sec. 4. Authority of the SoRelle Case. Let us

glance for a moment ot the confessed authority on which

] (}0.0 Ve Ilevy, L)kJ TeX. 353.
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the So i.elle decision was based. Ve find first the doc-
trine of Shearman & “edfield an Nerligonce (Sec. 756) ci-
tel as authorifys‘whlch dietum is itself(u?supyorted by
edjudged decision. Hecond, we find = Cnsaf in whieh the
gr-vamen was the explilsion of = man from 2 train wréng-
fully and with violence, bruising him apd soilings his ap-
parel. Third wzs o case in whieh o r~ilwoy employee,
while conplins cars, frll into sn open ditch, negligently
constructed by the company. "he train ?f curs passed
b
over his arm makine amputat ion necesaar;. The only re-
maining 2uthority wszs & s~duetion c23e where the court
seemed t0 h:ve rorgotten thmt the =ction was in tort in-
dependent of contract amd the d méses»were padven as thé
measure of =n outrare wilfully committed.

Sueh is the aut!ority underlying the doctrine at its
foundation, and the later cases h=v> brourht ot na add i-
tional strensth further then the weisht o1 the judieial
opinion adopting it .. Navertheless T contend th?z)the

c

doetrine is unsupport~=d in reason and public policy ,

wh:le it must be confessed thzt sueh d:mages are frequens

(2) Hores v. 7. Co., 47 Tex. 279.
{(b) Ry. Co. v. Rendell, 50 Tox. 251.
(e) Univ. Court, Smith v. V. U. Yel. Jo..
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1y as real and subastantizl as though the injury or los:
was of o visible =nd eomputable nuture. Yet in 'raetice
no -ne but the party eonenrnad e tell whether there . is
really any-sufferiné, snd even the nasrty nimself may per-
hars be unable to Wdistinguish betlween rrief e:-used by
death ol <« reelative or Irisnd and the cortification ~nd
anguish broucht about by the no-liment zet of the teole-
sraph company. 1he v:ry n:ture of the relief sought isa
beyond the accurate or approximat - measurerent of court
or ‘ury and should not be leift ~o the prejudices of the
one or the sympethies of ihe other.

In jurisdietions  where the suitor for damages for
mental suffering has b:on suceessful, the wolum- of 1iti-
gation of th:t n:ture has inereassd to - gre%t and unpro-
portionate extent.

It may be siutrd as 2 recasonable proposition thot
when a given policy of the law cives rise to zn unjust
and extr:vagant volume of litigation, the ju:tness of the
plolcﬁ is inde-d questionahlg. Judg? rmed- law should no
£0 to the extent ol requiring a depres of responsibili-
Ly impractiec:ble in the very nature of the busines: in-

volved;



Sec. v. Statutory Pen:ltiies. "he second ¢lags of

aetions amainst telerrsrh compenies. ra- thcse brOunﬂt to
recovor o pronslty or enfores i lichilisy to ray daumages
imposed by a sfatute. Thié wetion mey be mmintnined a-
gainst'ihe owner ox th§ belggraph line for refus.n- to
‘senh-a messafe on request and coﬁpliancﬁ by the sénder
with‘the rules of the owﬁer. e récov?rf isfor the ben-

(a)

2fit of the person desiring to cornd thn di;pstch .

Sec. 6. Criminzl Progeeutions. “he ihird cddss of

‘aet ions are suéh as'are broushit to subject Lhe conpany or
its asents to cerinminsl respo sibility for' acts done or
omitted in violation of some statutas. 'They ney be
brought »m2inst an operative or mecsenger who divulres
the contenis £ & dispateh entrust~d Lo his chapk, exeept
to the yrnfer person, ov aﬂainst'any rerson vho connivos

with any employece of the telemr ph corrony to divalere tho

contsents of ~ny dispatch (li2u Yort ennl vode, Sec. 641)

&

or amainst a2ny person who wilfully ond without suthority

pens and rcads or cruses 1o b johilished aar such telo-

meam. (. Y. Penzl Code, Snc. QQL1

O

1 Jranis, Corp-Raw § 108

/
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