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During the past fifty yvears there has veen intro-
dueced into our jurisprudence a2 new and independent line of
cases, somewhat unique in character bvut vastly important in
their rcsults,

At first, when the ponulation of ithe whole country was

gomparitvely cmell and the territory cccupied hy cotties cor-

H

cspondingly linmited, ithe richte of obutting cvmers in
ctrecte was. o question that cttracted very little interests
but the unprecedentedrgrowth of loerpme cities within the past
few ycars hag glven risc to 2 condition of éffairs tc which
eminent ecenonictc and legcicsleters have glven meest earnest
thought end study.

At on carly dey there wees fel¥ +he need of proper facil-
ities for carrying over the wide arcocg, the labering, husi-
neee and profeecsional classecs in the shortect possinle time,

The leck of these frcilitics brought e conjested condition in

the eities, the aspect of which was a

©
)
fod
%’
B
2
v'd
.

The labering clacses found it inpeesible to have their

hormes in the stburbs cs this weuld necessitate a <eilly walk
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of three to five miles, consequently they crowded into tene-
ment housges near\the sgehe of their daily teil whieh sgoon he-
came the hoibed of disececsce and nestilence, The sreat need
wag come method by which thesc classes could have homes in
the suburbs and neighboring towns, and rapid cormmunication
with -the heart of the city. In ctheor words, the problem was
to 211low the city to spread out, but with such means of inter=
commmnication between the centers of trade and the outlving
aistricts,‘thatthe loss.ofatime in going to and from these -«
noints, would be reduccd to the nminimm,

- At Tirset it was sought {10 alleviate this difficuliy by
meane of horsc railrcads, the first one being chartered in
this country in 1853, but as horscs failed tc furnish the
desired expediency, the motive power was changed 10 slec-
tricity and caple.

This latter riethcd proved to be amply sufficient to car—
ry the trafflc of the smaller cities h@t in such a large city
as New York there was the greatest objections that there cculd
noet bve permitted that rate of specd in pronelling the cars,

which was necessary to carry quickly and conveniently, the
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immense traffic which already more than overtaxcd the accom-
modatione which these roads previded.,

It was seen that the only wey of bringins about the de;
sired result was to build the railroad cither above or below
the bed of the street, the former nethod heing finally
adonted,

Before entering into a2 discussion of the rights and rem-
ediecs of awuiting owners in streets with relation to ithese
rallways,; it may not nrove unprofitable to review hastily the
decisiong in this state which consider their righte as re-~ -
speéts-steam railroads, as the rcazoning in bhoth clzsses of
cases :proceeds clong the some lines.

As carly as 1842, the question was considered with ref-
erence to steam roads in the case of The Trustees of The
Auburn & Roehester R.R.Co., 3 Hill 567, and the drinciple was
there laid down, ithat the lezislaturc had no power to author-
ize the construetion of a railread across o hi~hray without
providing for compensation te the owner of the land over
which it passed. Chief Justige Nelson, who delivered the

opinion of the court, held that the plaintiffs were mot di-
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vested of the fee of the land by the layin= cut of the high-
way, as was contezted by the counsel for the defendants,
under the laws of 1836, nare 497, givinz the company "the
right to construct thelyr road upon and ocreoss any nighway,
whenever it would be nccecsary!® nor did the public thus ac-
quire, in the opinion of the zourt, any grecter interest
thercin thah the right of way with the nowers and nrivileses
incident thereto. Subjeet to this casement, and to this
only, the rights and intcreste of the owner of the fece re-
mained unimpaired. The Court amprehended that the provis-
ions of “theé section anplicd only tc the nublic propewiy and
interest in the highway, and was net intended tc authorize
thc campany_tb”appropriatc tc themgolves any estate cr intdﬁ—
est';gmaining in the owner of the fee. In the cage &t baf
the'olaim gct up was an cascrnent,—- nect o right of nassage to
the public, but to the company, who hadeihe exelusive privi-
lece of using the track of ihe road in their o noculiar
'mannér. The company were not tho mubllie, nor could they be
”regarded as standing in plzce of the public; +thev were a

private company, an idesl individuzl, and entitled to no nore



risht tran wrivete individuanlce,

This coee estiplisches the low with refercnece to steam
rcade, cnd was followed for come tgme by 2 number of jmport-
ant casce; but in 1854 o different deetrine was lald down
by the case of Williems v. I,Y.C.R.R.Co., 18 Barh, 222, and
others of that nerilod, revoreing the »revious decisions,

The nain ground of this ruling was the ©nelief that rallroads
wore simply improved kighwayc, ond for such improvement the
conpany shoeuld not be reauired te poy cqnpensation to the

cwners of the esdjoining londs. .

These conelusions, hewever, dic not 2isposc of the con-
ctitutional questions involvad; and it, morcover, soon become
evident that the iund-ovners suffercd o roterial detriment by -
recsenr of such ceonstruection., In country rornds where railwa&s
iilght be regarded as insvoved hishweys, reondering distant
erts riere aceessitle ~nd sivins a etimulont to trade, the
advantages of the systiom were irmmeccuranle; but in the gtreets
of large citice, cn vhich blocks of recidences stood, and

over which other vehlcles were accustomed to »nass, the con-

struction of & rallway was found to be a sreat inconvenience,
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if not an intolerablc nuisonce, It was noet lons, thercafore,
pefore the courte began to realize the error inteo which they
had fallen, ond cccordin-ly weversgad the intermedinte Jeclie-
ions which then nrevailed. The caze of Tiliame v, M.Y.C.R.
R.Co., on veiny carried to the court of Armerls, 17 H.Y,., 27,
w&s consequently reversed in 1857, o2nd the former “cetrinc of
compensation was re-esiablished,
It wes there held that the assropriation of ¢ hishway by
a rellroad company was an imposition of an additlonal hurden

upen, or 2 takinz of the »nroperty of, the owmer of the feco

mithin the meoning of the constitutienal »nrevision which for-
bade such ieking withcut compensation. Judse selden who
rendered the opinion of the ccurt seid,"If the énly difference
c&nsisted in tke introduction of ~ new motive nowor, it would
not ve material. ©Put is there ~ difference hetween the cormon
right of every man to use unon the road ~ convoyvorce of his
own, and the risht of a cornoration 1o uszo ige convoyance teo
travel in his own carriars without nHay, ~nd the ri-ht to

travel in the car of 2 roilrond on naving their nrice?®



It was virtually the sore

the case in 3 Hili, but none

ugce the court argued, wer:t i

oL & o b —~
sistent with caen =0

cther,

rallroad, wollad nccrly sunerscdn

sle]

RS

caprrend son in

usced by C.J.Nel

loos anplicebhle: the two

the formor use to Thish it

had been lavfully caprovriciad,
The sone deetrine was evein laif ¢omn in Ta~cr v, The:

Troy Unicn'R,R.Co., 28 1.Y. 520G,

Smith. .+

construct ticir rond

cral roilread act. of 18500

under said aet mi aht

uson any siream of wai r, cou

inter

route of its rocod chall

lesgislature and thoee cf Liw
vyere vaelid oo far ac the »ov

tend."* Zui the legislaetive
rignt to constiruct
a mere

eny privete righte; cr,

In this case ¢re ceforants elai

Py virtue of the mrovisile

'ﬂc“\
“ iy

sacth

crant 4o

their roilroeds in

1f reiveto vich

Aecided in 1882, hy Judrme

mef therrisnt +o

2o tad
ddrs

of the ~on-

Thet ony cerporntion ﬂ*rwni

ite roads ncross, alons, or

highway, ots., which the -

“As .,

o tough.® "'he

city of Troy," =oid the court,
sy of the lerislnture coulld ox-

the “efondonts of the ri

cf Troy was

autheoriity, @nd zhould be excereleed without vielotine

- ) 2 4
te wero invedoed, the

PN



constitutional compensation zhould oo made, The legisletive
crent was only sustzinable uron that ground.

cince the Jecieion of these cezes the law hos rorained
unchanged, and in neot iF net all of the states has been o=

bodicd in +“he Torm of stetutes of variocvrn morte, Hut of

o "¢
cinilor ceffeet,

The cvestion as to 4he richip of the omer of the soil
over the ctrect or nighwey on vhich it fronte? was not, how=-
cveyr, cltogother mut tosrest by the esteblishment of this

doctrinc., It g snonin rolsed vhen tha construction ¢f horse

roads wos contemplatesd, and in the litlcation; which wee”

p 3

resecuted in liew York o vith conzideravle vicer, rnd
involveld “hie loerning ond ovility of nmany of the ominent men
of the Dor, recelved o mdst thorough sifting, if not a satic-
factcry cclution.

In 1852, the cucction wen verhans Tirst raiscd Tith ref-
crence to horse-rollrcods in the city of Ifew Crleans, in thoe
ceso cf I.Brown & Co, v, City of Yew Orleans, 14 La,Ann.Rel.,
842, And 1t wag beld ia thzai cece thet the it of New Or-

lcans naed he right to scll the richt of wey In the circeic

x.o [V X wo
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to srivete individuels, for 2 stecifled time, with the priv-

ilerne of layls

ot
(i

~ ralls and runnins horse coyrs over them accord=
ing to a towiff 4o ve fired py the eormmon council, the de—
Tendaitts cloimed that the common ccoumeil was without auther-
ity in law to gell or lezse the rizht of wey, beeausc the
congont of the »ronorty owners was net first ohtuined therefor
dJudze Cele, in delivering mis oninien, held, "that -such
conmpent woe not neccssoary;, and sold that 1f the city of New
Cricens wicghed 1o exmend the rmoney neccgsary for the laving
of »eils thrcushiout the city, for the nurpose of permitting

¢ll whe wiched 4o run their cars thercupen, dramr by horses

or rules, no =no eould comploein as long a2 1% dld noi »prevent

!";J

other modes of traversing the streete; o7 travelling in
guars on rails was one node of using the public sirects, and
thero vas no reason whny it should be lawful to travel in a

carrizpe upon the streets, and net lawful to iravel in a cer,

o=

0
ot

upon rails fixed in the

1

rects; but ned sc lald as to pre-

s

vent the uss of the stracte by ¢ther modne of conyeyanca,
1o Tact vns that in this narticular eazce the sireet

$ T - JRICI oy oy A § e 1 R . 4 R S
rellwey <id not impode ihe right of wey of cihows, that it
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weg of sreat benefit to the city, and that »roneriv-holdors
on the strectc through which the road »nassed could not com-
2lein, beceuse thgy c©till had the usce of the strects, Whether

e trencriy-owners werce here rererded as the ovmeres of the

foc 12 the rmiddle of tho streect, and whot rights (1f ady)

L+
c
&
g
O
0]

ecssed thercon, do not appear from the staierent of
the case; and it would seem that thesc quections werc not
censidered sufficiently irmnericont to have mich bearing upon
ihe deeision, the main ground of which was founded upon the
cesumnetion that horsce reilreades wore gf -~real venefit to the
nublic, and that!t property-owncers weore not mich demeged by
their construction.

The next case upon thie questiopn wee ¥lliott v, The Fair
Taven & Vestville R.R.Ceo., 32 Conn., 570, Thig cace come he-
Torc the Conn, Supnrernic Court and was declded in 16€0 upen the
come reasoning as that found in the Louisiana coase above cited

In New York the lccding casc on this moint i= +he Brook-
lyn Centrzl & Jamacla R.R.Co. v, 2rooklyn City R.R.Co., 33
2orb. 420, decided in 1861, and announcing cubstantially the

corie »rinecinle,
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It woe met until the £o1llowing year thot the importont
cuecstions in thoeee eczeces wore token ur and Jiccuszed,
Yle guze of Tha Poonle v, Xerr, 27 Roerb, 707, declded in

1267, was of exceeding intorect; bvecouse 1t oy be caid tc
have been resarded as »n tost case which would gettlc the
czetrine of compencation for the future, and Leeauss the most

eninent rmombers-of the New Vork var were onmascd urpon both

Ty en act of the lezleloture rtossed April 17,18C0, the
conetruetion of ‘o horse raillrocd in certnin perts of MNew York
city was suthorized. An injunction was sousht 4o resivrain
defendante from cxercising the lerislative pihority,’ on the
cround that the oet wes vold oo being repugnant te the con-
ctitutional »rchibition arsainst the toking of vriveitc pronerty
for publig usc without comnensction. On the other hang, it

7o.c contonded thet an this goce the fee of tre strects and

avenues of the cormeoration of the city of New Yerk wrs held

P
et
<
(@}
_.43
—
.
0
:‘
A
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~
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by it in truct for the meewle of the ¢} 3, undoe

—~ - N bt S e .- 7
oorrevicue act of the lesisletuns of 1217,

-

T 3 c 4
dJudmn Suthorlorn

whe deliveres the doadine odninion in
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the ocase, vdhered 't0 the decisions rendeved in the cacoes
abovo'citod on this point. 51t was algc held to Te irmatorial
whéther'the»fee of the sireet wns in the ~buttins lot-owners
or. in-the corporstien providing the »rivilesc conforred on
the grentees, of using the strecic for the construction and
ceeration of their railroad is consistent with the »ublic use
-as highways Tor which the streeéts were so opened, dedicated
cr arpronristed.,

If o full grown clevhant chould be driven vp Drondwny in
the niddle of the day, such use of the sircet would ne dount
be = nusisnce, as those heving horsce in the circet would

soon disceover!  Wno would ‘surcoet that the cwmerc of the Tao

-~

of thrustreet could mazintain tresmhass ecoinst hic ¥eener on
the gréund thetthis was o nuéw use of the circet, or one not
enticimatod when the sirceot was laid out or dedicntoa?
Driving droves of catile throush ihe zirootz of tho'Cify'
~ight e a great muisancs, anﬁ the crevers mi~ht e 1Tisble
Tor consequential damaces for cueh usé o *the ztronts ofior
an ordinancee forbiddinz it Eut sould the owner of the soil

of the streets maintein trespese for such forbidden use, on



-13=
the ground that such use of the streets was inconsistent with
the purpose for which the streetese were laid out? The
question as to the fce of the streets of the city of New York
certainly had too important a place given tc it in the Xerr
case,

What is this fee, and what is its value? It is hothing
more than a mere legal skeleton feg in the ground or soil of
the streets, divested of 2ll private use and of all private
possessory rights of or in the surface of the streets at
least, by a complete devotion of tye surface to public use,

It is not even a possibility of reverter like that which
by the feudal law was left in the fecffor or -rantor on every
feoffment or grant in fee before the statute of Quia Emptores;
and it is of no more value than such possibility of reverier
would have been if diverted of all feudal services,

The case of People v, Kerr was affirmed by the Court of
Appeals in 27 N.Y., 188, and has since been followed not only
by the New York courts but alco by the ccurts of other states,
Hobart v. The Milwaukee City R.R.Co., 27 Wis., 194, laid down

the same rule where the fee of the street was in the adjacent

owner,.
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And 1t oy be sold senerally that with the cxeepticon of
Cralg v. The Rochester & Briphtcn .i.00., 0 Rorb, 494, and
street Railvay v, Cuminevilie, 14 Ohic S8t. 823, and in the
cbeence of stuaiutery previcicns pgoverning the subject, ad-
Joining lot-cwnere have been generally held not entitled 1o
conmpencation vpeon the conciruction of roads zleng public
nighvwinye.  And aleo that the cese of Pecple v. Kerr cstab-
lished the rule, although the Tee of the strects wae doclared
tc¢ be in the corporection of the city of llew Yerk in truct fer
the neorle of the state; hut the ¢ scs:mhich followed *hic
rulins;, -- Henchren v, R.H.Cﬁ., 17 H.J.:.3., Hebart v, R.R.Co,
oY Vie. lo4, ond Attorncy General v. R.R.Co., 155 Mess. 548,
-- announced the coctrine wherce ihé fee of the strects was

cdeelercd to e in the adjoining let-owners subject 1¢ the

public ceccment
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Hoving concidered the cesce of strect railways with ref-
erence to the adjoining cwnerz, we now turn our attention to
eleveted rallroads, and here we c¢.ine in contact with a line
of ceceses more iniricetc and ¢f much more impcertance because of
the vzet interccts usuelly involved therein.

In teking up this subjeet the first quection naturally
sugzested 1s, whether or nct the corporaitien in building
these rallroads is taking property within the mcaning of
Article I. Bee. 6, of the State Constitution.

The strecte and Bighweys of a state,, arc neecssorily
under ite poranount conirél. The tenure by which the state
of ilcw York holds such londs, ic based upon the Act, of 1773,
by virtue of which all the righis, title, and interests, in
the lands of the Colomy of New Yerk, and any authority there-
over, which was then vested in the Kingdem of Great Britain,
wasg cdeelered te have vested in the state of liew York.

The Suprenc authority of the state, over the lands with-
in its Jjuricsdiction, is censcnant with the ideca of czoverelgnty

But, principlec cof democratic govermment, have limited

thic authority, when lands, or intcrosts ihercin, are ioken,
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to 2 teking for nublic uzec; and by Article I. Sec., 8, of the
Stete Constitution, »nrivate sroporty cannot be thus taken
without just commensetion 1c¢ the owner thereof. This au-
thority to take vprivatc pronerty for public use, upon just
compensation made, may be delegated by the state, and this
delegation may be clther to corporations or to individuals,
to0 be exercised unccr the same restrictions as are imposad
upon the ctate.

This euthority being in the state, the Legislaoture may
direcet, that ihe title which may bc acquired, in streets
opened under condemnations proéoedings, shall be in fee; or
thet nething mere “hen o mere casement or right of wey for
ordinery nurncees chell be cedquired,

In this stetc, the ebulting owner 1n some cities owne
in fes to the center of ithe sireet and in sueh cases, the
clty has but » mere coezericnt in the sgtreet., In others the
fee of the street lc in the minicipal authorities, but in
trust that the same :zhell be kent open for street purnoses.

The city of Now York beleoengs to thls latter class of
cases héving acauired a title t0 the sireets in fee by virtue

of the Dongan Charter granted in 1688. And in 1723 the state
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reloosaed te the municipality all itc intercsts in the stybets
of tho city, and vosted in it title thereto. By the acﬁ of
1813 the stete delegated 1o the city of New York, the power
to cpen new streets by the cxorcise of the right of Eminendt
Dcnedin,

In 1867, The West Side & Yonkers Patent Rallroad Comapny
incornorated under the General Railroad Act of 1851, was by
Ch. 4890, of the Laws of 1867 authorized to construct in New
York City, an experimential line of elevated railway from.
Tattery Park to the Harlen River, But the company baing

able to go én and complete the road it was sold under fore-
clcsure sale, to the New York Elgsvated Reallroad Co., aﬁd o3
finclly gompleted ond approved oy the Commissioners in 1875, .

In Connection with ¢ diccussicn of what are public uses,
N

a Zecseription of the nature and ceffect of these structures
iz not out c¢f »nlace. The general plan of roads, as now
buillt is as follows, Upon upright columns, placed at regu-
lar intervals on voth csices of the street, slightly within the
curbstone line, are susdoried traverse girders, which extend

entlrely across *he strcet, upon these lateral girders are
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laia, which, in turn, support the tracke u»on which cars are-
prorclled by stoem power, at & nigh raic of spccd, and at
ahort intecrvals, The superstruciure, cxtending across the
whole travelled traek of the street, ot about ten feet fﬁom
the housce adjeining , prevente the free pascage of light mnd
alr 10 such premiccés. The frequent pessage of trains pro-
Jucee a flickering characier tc the light admitted to thﬂé@p
pertc cf the houses on line with the cars, and the gas,«stesm,
and =moke alzo prevent the free passage of light and air,
while the driprings of ¢il and woter and the frequent sojumns
to sone extent ovsiruct access to the adjoining pramiseS«*

It waz early deelued that where the sbutting owners held
the feec of the street, the company was guilty of trespass in
building its clevatel road, and that such owners could maine
tain an sciion fOr d@upscs, e for on injunctlon.

But wherc the fec is in the city, a° in New Vork, & rmehs
more difficult quccstion is prescnted. The city Les not &
mere easemenf mt - fce cnd the only lirmitations upon the
exercisc of the zutherity eo ccequired is "that the ctreeto ©o

held shall be meintainés as frec and open streets as the other
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ctrecets of the city are and if right, cusnt tc be.? It is
very evident, “het the detcrminaticn c¢f what are cuch uses

cf the etreet, ag will be permitic. vy the teorms of this
trust, lies within the sound discretion of the courtis, They
cven nhave the nower 10 declare 2 use 1o be incensistent even
though the lcgzislature in the statutc guthorizing this use,
has <eclared it to be a public one consistent with the trusi.

The question of what are public usce cmanoti of courge be

R}

ettlec vTor cll times for as & couniry adcvances in eiviliza-

3,

U

tion, wealth ana progpcrity, ncw and unforseen coscs -arise
whacli the courts from mere pcligy and necessity must eentinue.
to be nublic usce of the streotn. This is illustraygé by
the courte having upheld the ercection cf {tolegranh poics, and
the 1leying of zowers, wetcrmains and finally, surface rail-
ropds,

The Z“celsionz ¢of the Court of Anpcals arc uniform in
holding that aclthough suwrfiace rallroads zre only ancther mode
of usging the »ublic street for mublic purposes, the erection
of clezated railreads 1o o taking of »rouverty within the

meening of the Congtitution and cannect be justified without



compensation heing made to the chutting owners, whose prop-
orty is taken.

The first Elevated Rellrocd casc, involving the rights
of cbutting owners, wos Story v. H.Y.El.R.R.Co,, 90 N.Y., 122,
thel cosae directly raised the question whether the railroad,
és mainteined and operated by the defencint, was a use conw
zictent with the public urncz for which the city streets were
held, As thie 1s o leading cose, and one which has been
felloved in 211 other ceges arising on the coame question, a
briel statement of the facts ¢f the oase will he given,.
The pleintiff, Story, held & lot on Front Sireet wliimately,™
py virtue of a grant from the cliiv. The deed containcad a
covencnt “hat the streeis sheuld "forever thereafter continue
and be for the frec and commen passage of, and as perfect
etrects and weys Tor, the inhabitcnts of the city and all
pthers passipg end returning through or by the same in like
manner s ithie otherastreets cf the city now are, or lowfglly
ouzgnt tc e, The tricl court found, as & matter of faect,.
that the .tructure would t¢ some extent coovscure the light of

the zbutting »remiscs; {that the zassing trains would also do



this, and give tc the light a Tligiiering eharacter ohjoction=-
avle for busincocs marnoses, and te come ertent inmpeir the
~onerael useflness of the »niainti v'e promices;  that the
coluwme wauld interferc with +he ctreet oo o thorougnfare,
ons *hat the fronts of the ~butting buildinge would he on
nognd o obheorvetion from cacszengers in the pacsing tralncs,.

It elee found that thece ihir-e weuld be of 2 gonctant and

“

centinuous chevecter, tending to cceasicn incldental dorncges
te the »nlaintiff's premiscz gnd 4o depreclate 1te value,

&

The reilroad compony mede defohse upon the ground that its ac

Q
(—

cete wore euthorized by th gislature, end therefere vhat=
cver injuries were cccasioned tc »rozerty wore demmun obsque
injurie. The ccurt held +that the plaintifsy having acquired

in the
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cn ecasarent in the street although th

eity, thoreby had the right 1o have tho gtrect kent onen co

-

that fror it on zecess nmight ve had te the lot, end lisht
and alr furnicshed across theonen way,. So that i1t having

-

becn estebliched ag & fret thet ¢
inter® re with this 2rrangomest, Lho dlainti’ £ hizd o right
? - [

R SO

tco recover domocos toe the extent of the injury suffered Dy
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hin, Tracy J. celivering o concurring opinion said: ¢
Cen thic sireot be lawfully ayprovricted to such a ciructure

51eintiff for his cosement

without mcking compensaotion te the
therein? This is 2 quection of power. IT the legicleture
haz nower to autherize cueh a ciructure withoui compensation,
1t exerclse cannet he regulated by the couris, If cne
reoacd nay he authorized to be ccusiructed upon iwo scories of
lron column: nlaced in the street, snother may be authorized
to e supported upcen vrick columng, or upon brick arches
sranning the cntirc sireet, Thus an open sirvscet would be
convertel intc a cevercd way and co filled with cclumns as to
be nractically imposeible for venicles,.!

The Story case vas soon icllewed by two others important
cases, . Lahr v. ilet.Z1.L.R.Co., 104 U.Y., 309, and Kene v.
.Y E1.R:R.Co,., 125 H.7., 138, both laying down the zanme
principles that wore “ccided in that case.

50 that be thesc declsions 1t has heen gettled that an
abuttin~- owner Jgon the sircete in llew York city whether his

title to

Fd

he adjacent premiscc has been ccequired by grant

3

from the city; or the strcocis have Lecn oncned unde:r CONGCMNGm



D
tion »roceedings, and he has beon, or 1s lloble to ve accesscd
for the bonefits thereby cecruing o hiizs »roverty; <r, where
e owme lands chutting upen o otveet, opened vefere the ctoic

» PRI &£ e e A " - P e $ e .
moverament was astibhlliched, hoe coecnentis in sueh sctreets of

{'l
O

light, zir and cccose, That zuch cascnents conctituie pren-
crty within the neening ef Article I. 8ec. G of the 3Siatoe
Conctitution, and cannot he token without just compensation to
the covmneor. That cn Dlovitel Noilroed which inprirs such
czeoments witliout the concent of the owmer, tokec the proporiy
of the cruttor unleowiully mnd he has a right of acfion
seinst such company accordingly.

Heowing showvm thiat the abutting owner has certainvvaluable
rights in the sirects, the next inquiry ie in rogard to hie

romodics in caosoe those right

¢}

are Invaded., This brings us 1o
the zceomd division of this subjecet namely, the remedios of
acutiing cwners,

Since en invacion of thece yights by the company is un-
lowful, znd in the naiurc of o pormenent itrespass, the crcei-
icn of thelr roade cons tltv*’. o privete muicance to the ad-

joeent owners and gives him o right of action at law to
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recover money dameges for the injury sustained, and also, an
actionin Equity, tc restrain the meintenance of the nuieance,

In Mehen v. N,Y.C.R.R.Cc.,, 24 N.Y., 658, which we f0l-
lowed by Uline v, N.Y.C., 101 ¥.Y., 92, and Pond v./El. R.R.Co
.y 112 N.Y,, 188, the truc rulc is laid down for determining
the time for which damoses may bhe obtained, It waos thetre:
held that the abutter noy obtain a judgment for damageﬁk oniy
up to: the time of “hc cermoncement of the su&%,wan&, ir the:
miisence is contimed, the juggment is not! a b;§.t0‘$dbse-
guent suits by the narty injured,-- For if this were allowcé,
the defendant in the first ouit for déﬁagns; might bar the
nlaintiff in any future actieon, ond thﬁsmobtain the title to
the interccst, which title in law, gan only be sacured by PYroe
ceedings in inviiun,

It was alsc held in Bischoff y. N.Y.El.R.R.Ce., 138 N.Y.
257, that while the abutting owier has only the casement of
light, air, end acecess as rogards commensaticn for interfer-
enee‘bywrailrdads, vet in ascertaining »ast demnges, the

question of noise ngy enter as an element in the award.

The great majority of actions, however, sre brought in
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equlty because a multinlicity of sults ls thercby avolded.

The pleintiff for his complaint prays for relicf by in-
junetion, restraining the operation or construction of the
road, or, in the alternctive both fee ond rental damages for
the teking of his easements. This latter proposition is
in acecordance with the general rules of Equlty whieh allow
‘a gourt.exercising equity powers, having once goined jurig-
diction over such a case for the purpose of granting~an‘
equitable renedy, to give comages also. The judzment-in
such a case 1s that within a specified time, an injunction
shall issue against the defendant unless he shell elect to
Pay ihe damages which the abutier has sustained; and, 1f he
olects s0 to do, such damages shell not be naild, until the
nlaintiff shall execute to the defendant a conveyance of all
his rights to the casements teken by the defcndant. The
complainant in_such & casc is governcd by the squitable mexim
‘*He who sceks equity must do equity*.

The. granting of thles injunction by no meins operctes to
prevent the running of defendants road but is in foet more in

the nature of proceedings tc conderm the zbutierts pronerty
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rights in the street. In Am. Bank Note Co. v. N.Y.El.R.R.Co.,
120 NY., 252, 1t was scid vy Fineh J. in his epinlon, *There
is no doubt in thie cecse, and I think in any case, that the
injunction of a court of Equity and 1ts alternative demages,
are to be deemed a subgkitute for the ordinary »proceedings for
condemnation, with the practical difference, only, that in
the one cese, the compony is the movung porty, end in the
other, the owner,®

In Lynch v. Met.El.R.R.Co,, 139 N.Y., 874, it was held
thet wherc an equity court assumes Jurisdiction to restrain 2
continuous trespass, in $rder tc prevent a multinlietty of
éuits, it mey proceed tc give full relief, bcth for the tof—
» tious act, and the resulting demeges. 3ut ¢he court denied
a motion to have ithe cleim for past dameges tried by jury
rolding that the right to a2 separate triol vy jury of this
isgue was not within the perview of the constitutional
guaranty.

It is often a difficult problem to0 deternmine 2 Just
moasure of demage- in thics cless of cases, for light, zir and

aceess, in themselves have no definite valuc, ond the injury
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done to the abutter, in imrpairing these casements, van only be
ascertalhed by a reforence to the effect of this injury upon
- the nronerty to which the eacsements are aprurtenent. An eg--
timatc of the loss, either total or partial, of the bheneficial
enjoymente of these righte con only be nmade by an inquiry asg
to the value of the premisec before the ecscments were ime
roired, ond their decreasse in volue since thetaking.,  The
ebove principle is laid down in the two important cases; Newe
men v. Met, El. R.R.Co,, 118 N.Y. €18, cnd Bolm v. MET. EL.R.
R.Co., 120 N.Y., 578,

In actions at lew tc recover nast demoges, 1t 1s for the
jury to determine, under the circumstances, the actual zmount
of injury sustained; ond where the land owner alleges the
existence of the road zs the caucse of the decreace in the
value -of his proverty, and the company rmaintains thﬁt the de-
crecse is due to cther causes, it is for the jury to say te
what the decrease 1ls atirlibuteble.

But where the proceeding is in gguity for an injunction
the whole matter is for the determination of the court, ine-

cluding the necasure of past dameges, and in 2all cases the
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finding of the irizl ccurt, whether by the court, by rcferce,
or by jury, will not be disturbed, oxeept where there is a

plain cese of crror, The mcasure of damages is the samé,
whether the land owmer has the fece of the sireet or 2 mere
easement therein., The differenc¢e between the value of the
property before the ¢onstruction of the road and that at "the
time cf the trial is ordinarily the best indicetion of the
anount of damege to its fee value,

fucting from Bom v, Het.El.R.R.Co,, " The question is,
what in faet has been the actual market value decreance Wy the
faking, or has the taking preventecd an advancement in value
greatcr then has actually occurred, ond , if =0, to what
extent? The emount of such decrease in the value of the rem
remeining land , or the amcunt of the difference between its
actual market value end what it might have been werth 1f the
rzilroad gompany had not teken the other pronerty, 1s the
amount of damage which the defendant chould poy. If , on
the contrary, there hos heen neither decrease in the market
value caused by the reilroad, nor any nrevention of inercaose

-t the same coursc, how cen it be iruly ceaid that the lot
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crmer has been injured to the extent of a farthing?

The abscnce of injury may have been the result of the
zencral growth of the city, by reescon of which the particulay
»ronerty has grom in veluc with the rest of the city. It
is the fact not the ceouse, which is naterial., Vhore 1t
appears that the pronrerty left has actually advanced in - value,
unless it can be shown, but for the act of the defendant in
taking these easements, 11 would have grown stlll more in
valua, the faect is plain that it has not been damaged.®

The »laintiff can in lew but not in cquity reeover conw
scquential demages on account of the szmcke, cinders, gas,

aches, noise, and loss of privacy.
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Limitatione #ipon Actions by Abutting Ovners.

The rule is the same in thie line of cascs as in most
others, that the nlaintiff in order that he may recover the
damages to which he is righifully entitled, must bring his
action within a s»ecified time.

If the railroad company soins £it16 t0 his eascments by
prescription, his aetion is forever barred, and this title
as declded in the Am,.Bank Note Co., case, cited supra, can be
obtained by the company. In order that the company may gain
such 2 title, they must have continucue and adversc possession

of the casemcnts for a period of iwenty vear

w

®

If the possession of the railroad compaony has ﬁot
ripened into title, as long 2s the trespase ic continued, and
the ownership of the nremisce ie in the gbutter, he has a
right of action. At low, an action for trespass on reel
nroperty, not brought within s=ix years after its commicsion
and where -such trecpass hac been a temporaryv and non-continu-
ous one, woitld have been barred by the ebutter's failure to
bring the suit within the timec limited. The legal remedy

being lost, there would be no greund for nmointaining 2 suit
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in equity, for the jurisdiction of equity in such cases, is
based upon the :ecessity of preventing “he rnultiplicity of
suifs, and the fact that the legal remedy is inadequate,

But the trespass being & continucus cne, and each day a new
couse of action arising, in low the gbutier may clect to bring
an action daily for such trespacses, or to wait until enough
éamages have accrued for such causes of oction as are not
barred, and unite all in cne suit. The above conclurlon was
reached in Gelwey v, Met. 1. R.R.Co., 128 N.Y., 122, and

it was further held that Section 388 of the Code of Civil -Pro-
cedure, providing that * actions, the limitation of ‘hiech is
-~ not therein specially prescribed, mizt be comrencod within
-ten yeears® it did not a»prly to equity actions, orought to -
rectrain the commission of tresmpocses hy elevated raillways
upon the pronerty rights of abutting owners.

e ed that
In conclusion this discussicn, in whiczi? le hop

the nore important features of ihe righte and remedieszof
abutting. owner. have recelived & careful concidereiion they
deserve, the position whieh the Court of Anpeals has taoken

in determining thosc -ights, is of ecneiderable interest and
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importance, as bearing upon the probeble cutcome of fu'ure
litigetion,

The Story case, the first ecese in which *he rights of
abutting owners were adjudicated, was decided by a divided
cours, nevertheless it laid dewn principles whiceh have been
recognized by 211 the cases singe the rendering of ithat ime
rortant decision. sinee the decision c¢f the Story cace, the
court, while in no manner detracting from the authority of
that decision, has shown a2 ceonstent inclinétion t0 restrain
and limit that and subscquent decisiong based upon it, within
definite bounds. Thig 1g seen from the more siringent ruléé
-1leid down by the later casecs with reference to doenages and
the admissibility of evidence. T™The later casegs while they
admit that the easements of the ahutters in the streets are
property rights and nrotected by the state Constutution, 2lso
take into consideration the inestinmcble bemefites derived by
the nublic generally from the censtruction arnd cnheraiion of
-these railroads, And the nresent tendancy of 1he Court
of Anpeals seem: to be in favor of granting 4c the rebutiing
ommers all the relief to which they arc justly cntitled, withe

out extending the »rincinles eclready 1laid down.
' A.R.Crahan,
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