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Current Psychological Reviews (1982), 2, 283-300 

Jury Selection in Two Countries: a 
Psychological Perspective 

VALERIE P. H A N S  

Criminal Justice Program and Department of Psychology, 
University of Delaware 

A c o m p a r a t i v e  survey of jury s e l ec t i on  p r a c t i c e s  in Bri ta in  and the Uni ted S ta tes  

ind ica tes  tha t  the two count r ies  d i f f e r  along a number of d imensions ,  including the  
emphasis  on the jury se l ec t ion  process  in the t r i a l ,  the  amount  and type  of 
in fo rma t ion  ava i lab le  about p ro spec t i ve  jurors ,  and the f r equency  with which t r i a l  
lawyers  a l t e r  the compos i t ion  of the  jury .  The probable  impac t  of these  d i f f e r e n c e s  
is analysed by cons ider ing  the  impor t ance  of jury compos i t ion  in de t e rmin ing  a 
jury's ve rd ic t ,  the ef fect iveness of lawyers in exerc is ing the i r  chal lenges, and 
broader e f fects  of jury select ion procedures in the two countr ies.  

One area  in the psychology- law f ie ld  tha t  has engendered  the t h e o r e t i c a l  and 
p rac t i ca l  i nvo lvemen t  of psychologis ts  is jury s e l e c t i o n .  Their p resence  is 
u n d e r s t a n d a b l e ,  s i n c e  many  key i s sues  in ju ry  s e l e c t i o n  a r e  e s s e n t i a l l y  
psychologica l  p rob lems .  The notion of the  impar t i a l  ju ror ,  the e f f e c t s  of individual  
c h a r a c t e r i s t i c s  on dec i s ion-mak ing ,  the assessment  of communi ty  opinion about  a 
case ,  and the d e t e c t i o n  of bias in the  cour t room are  all ques t ions  well within the  
domain of the psychologis t .  Accord ing ly ,  seve ra l  psychologis t s  have employed  the i r  
t h e o r e t i c a l  background and me thodo log ica l  skills to assist  a t t o rneys  with jury 
se lec t ion  in individual  cases .  However ,  until  r e c e n t l y ,  psychologis ts  have d i r e c t e d  
r e l a t i ve ly  l i t t l e  a t t e n t i o n  to analysing and eva lua t ing  the r e l a t i v e  e f f i c a c y  of 
d i I I e r e n t  jury se lec t ion  p rocedures .  

The p resen t  r ev iew of jury se l ec t ion  in Bri ta in  and the  United S ta tes  ol  A m e r i c a  

is an e f f o r t  in this d i r e c t i o n .  Both coun t r i e s  possess a common law h e r i t a g e  of 
t r i a l  by jury ,  and the i r  c i t i zens  share  pe rcep t ions  tha t  the compos i t ion  of the 
jury is an impor tan t  de t e rminan t  of its v e r d i c t .  Yet the two coun t r i e s  have 
developed rad ica l ly  d i f f e r e n t  p r a c t i c e s  in jury s e l e c t i o n .  Dimensions along which 

Britain and the USA d i f fe r  include the impo r t a n c e  and expans iveness  of the  jury 
se l ec t ion  p rocess ,  the amount  and type  of i n fo rma t ion  ava i l ab le  about  p r o s p e c t i v e  

0144-3895/82/0203-283 $02.00 © 1982 Praeger Publishers 



284 V. P. Hans 

jurors, and the frequency with which t r ia l  lawyers a l ter  the composit ion of the jury 
through challenges. 

Given the diverse ways in which juries are selected in the two countr ies, i t  is 
of interest to explore the l ikely ef fects of such d i f ferences.  The object ives of 
this ar t ic le  are twofold:  f i rs t ,  to review in a comparat ive fashion the jury 
selection procedures of Br i tain and the USA; and, second, to analyse the probable 
impact of di f ferences in these procedures from a psychological perspect ive. 

THE REPRESENTATIVE 3URY 

The legal systems o£ both the USA and Br i ta in share the ideal of the representat ive 
jury. In an extensive treat ise on the Brit ish jury system, the Departmental  
Commit tee on 3ury Service stated that:  'It is . . .  inherent in the very idea of a 
jury that i t  should be as far  as possible a genuine cross=section of the adult  
community'  (Report of the Departmental  Commit tee on 3ury Service, [965, p. t7) .  
S imi lar ly ,  in the USA, a long l ine of United States Supreme Court decisions has 
defined and upheld the r ight to a jury drawn from a representat ive cross-section of 
the community (Kairys,  Schulman & Harr ing, 1975). However, only in the last decade 
have changes in the jury selection systems of both countr ies brought the rea l i t y  of 
jury panel selection more in accord with this ideal .  H is tor ica l ly ,  in Br i ta in ,  a 
property qual i f ica t ion for jury service resulted in predominant ly male juries with 
marked under-representat ion of ethnic and lower-class groups. Before 1972, 
e l i g ib i l i t y  for jury service was largely restr ic ted to ratepayers,  which in pract ice 
meant individuals who paid rates (taxes) on personally owned proper ty .  This 
qual i f icat ion typ ica l ly  e l iminated wives l iv ing with their  husbands, since husbands 
most often were l isted as ratepayers, as wel l  as any other adults in the household. 
It also excluded people l iv ing in lodgings or hotels. An addi t ional  rest r ic t ion was 
that the property had to be rated as at least £30.00 in the counties of London and 
Middlesex and at least £20.00 elsewhere (Report of the Departmental  Commit tee on 
3ury Service, 1965, pp. 13-15). With the abolishment of the property qua l i f i ca t ion  
in 1972, the representativeness of juries increased, but s t i l l  fa l ls short of 
adequately re f lect ing the community.  For example, Baldwin and McConvi l le report  
(1979, 19g0) that in their  1975 study of Birmingham jur ies, about three-quar ters of 
jury members were male, and people of New Commonwealth and Irish or igin were 
s igni f icant ly  under-represented. 

The history of jury pool select ion in the USA reveals str ik ing paral le ls .  Prior 
to 1968, a 'key man' system, in which key members of the community recommended 
people for jury service, was of ten employed in assembling jury panels. Af ter  the 
3ury Selection and Service Act of 1968, which mandated that  vot ing lists be used as 
the source of jury pools, the representativeness of jury panels improved. But data 
col lected in the last decade have consistent ly demonstrated that women, the young, 
racial minor i t ies,  and the poor are not represented on jury panels in proport ion to 
their  numbers in the population (Kairys,  Schulman & Harr ing, 1975; Alker ,  Hosticka & 
Mi tchel l ,  1976; Van Dyke, 1977). While the use of addi t ional  source lists and 
increasing rel iance on computer technology may improve the picture in the fu ture ,  
the ideal of the representat ive jury has not yet been real ized.  

Both countries provide for challenges to the jury pool or panel on the grounds 
that i t  is biased or non-representat ive,  but these challenges are in i t i a ted  rare ly .  
In Br i ta in,  a recent challenge to the array by deIence counsel in a t r ia l  involv ing 
po l i t i ca l  and racial  issues was thought to be the f i rs t  t ime in over 150 years that 
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such a chal lenge had been mounted in England (P i thers ,  1982a). In the USA, 
challenges to the panel are more f requent though for  a number of reasons not o f ten 
successful ( c f .  Hans & Vidmar) 1982). In most cases in both countr ies,  then,  the 
jury is selected f rom a group which is only moderate ly  representa t ive  of the 
commun i t y .  

INFORMATION AVAILABLE ABOUT PROSPECTIVE 3UROR5 

Britain 

In the typ ica l  Brit ish case ,  very l i t t l e  is known about  p ro spec t i ve  jurors prior  to 
the beginning of the t r i a l .  Each side is e n t i t l e d  to inspect  a copy of the  jury l ist  
be fo re  the t r i a l  opens,  but the l ist  conta ins  only the names and addresses  of jury 
panel  members .  3urors '  occupa t ions  were  included on jury l is ts  unti l  1973, but in 
tha t  year the Lord Chance l lo r ,  who was conce rned  about the apparen t  use of 
occupa t ion  in fo rma t ion  by de fence  ba r r i s t e r s  in exe rc i s ing  p e r e m p to ry  c h a l l e n g e s ,  
o rdered  tha t  jurors '  occupa t ions  no longer appear  on the  l i s t s .  

In Br i ta in ,  the provision of any addi t ional  i n fo rma t ion  about  p ro spec t i ve  jurors 
to par t ies  in a dispute  will typ ica l ly  g e n e r a t e  cons iderab le  c o n t r o v e r s y .  The 
reac t ion  to the d i scovery  tha t  in some po l i t i ca l  cases  Crown p rosecu to r s  were  
consul t ing with the pol ice  to obtain  i n fo rma t ion  on jury panel members  which l a t e r  
might  be used to e l i m i n a t e  jurors ,  a p r a c t i c e  dubbed ' jury v e t t i n g ' ,  is a case  in 
po in t .  In the  1978 prosecut ion  of a soldier  and two journal i s t s  under the Of f i c i a l  
Sec re t s  Ac t ,  Crown counsel  had checked  the jury l is t  with po l ice  prior  to t r i a l  to 
d e t e r m i n e  whether  any p rospec t ive  jurors were  'd i s loya l ' .  Defence  counsel  d i s cove red  
this co l l abora t ion  from a c lerk  of the cou r t ,  and publ ic ized i t .  A huge public 
ou tc ry  fol lowed (Thompson,  1978) Harman & Gr i I f i t h )  1979). In response ,  the A t to rney  

General  issued a s t a t e m e n t  jus t i fy ing  the p r a c t i c e  of jury ve t t i ng  in those  cases  
where ordinary  procedures  of t r i a l  by jury might  not be s u l f i c i e n t  to ensure  the 
proper admin is t ra t ion  of jus t ice .  An examinat ion  of the 25 t r ia ls  in which jury 
vet t ing had been secret ly  author ized f rom 1975 to 1978 ind icated tha t  i t  occurred 
most of ten in po l i t i ca l  t r ia ls  or cases involv ing organized cr ime f igures.  The 
decision to permi t  jury vet t ing in par t i cu la r  cases rests wi th  the D i rec to r  of 
Public Prosecutions or the Director 's deputy.  Thus, before the t r i a l  begins, the 
defence is l im i t ed  in al l  cases to the jurors' names and addresses, whi le in special 
cases the prosecutor may undertake wi th  au thor iza t ion  addi t ional  invest igat ion of 
prospect ive jurors.  

[n contrast  to US courts,  there is l i t t l e  or no oppor tun i ty  in Br i t ish courts to 
question jury panel members about the i r  a t t i tudes  towards the case at the s ta r t  of 
the t r i a l .  There have been only occasional except ions to this ru le.  The most 
ce lebrated instance,  and the one which generated the f ie rcest  backlash, was the 
'Angry Brigade' t r i a l  in 1973. In that  highly po l i t i ca l  t r i a l ,  defence bar r is ters  
were al lowed by the judge to ask questions of prospect ive jurors,  inc luding what  
newspapers they read regular ly  and the i r  po l i t i ca l  a f f i l i a t i o n ,  for the purpose of 
establ ishing whether jurors would be biased against the defendants. Members of the 
jud ic iary  disapproved of the range of quest ioning a l lowed to the defence in this 
t r i a l .  As a resul t ,  the Lord Chief 3ustice issued a Pract ice Di rect ion to judges, 
reminding them that  'A jury consists of twe lve  indiv iduals chosen at random . . .  It 
is cont rary  to established prac t ice  for  jurors to be excused on more general grounds 
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such as race, re l ig ion,  or pol i t ica l  beliefs or occupation' (Pract ice Di rect ion)  
1973, p. 2$0). 

Broad-ranging questions have apparent ly not been asked of jurors since the Angry 
Brigade t r i a l .  Newspaper reports of cases involv ing po l i t i ca l  or racial  overtones 
reveal that whi le judges do al low some l im i ted  examinat ion of prospective jurors, 
the questions are re la t ive ly  narrow in scope and closely l inked to the case at 
hand. For example, in two recent cases involv ing racial  issues) prospective jurors 
were asked about their  views of non-white cit izens and the Nat ional  Front (Pi thers,  
1952b; Shirley) 1982). In another case where the organizer of the National Viewers' 
and Listeners' Association) a group at tempt ing to promote 'decency' in the media, 
brought a pr ivate prosecution on obscenity charges against a London theatre company 
d i rector)  the judge told the jurors to declare whether they were members of the 
association (Nicholson=Lord) 1982). However, the existence of even this sort of 
l imi ted questioning is by al l  accounts quite rare.  

USA 

The amount of in format ion avai lable about prospective jurors to attorneys in the 
United States is almost always greater than the in format ion  provided to thei r  
Brit ish counterparts.  First ,  pr ior to the opening of the t r i a l ,  both defence and 
prosecuting attorneys have basic in format ion about jury panel members, such as age, 
gender, address, occupation, and re lat ionships-wi th members of the pol ice and legal 
profession, obtained from their  responses to jury questionnaires sent out in most 
jur isdict ions. Attorneys may also have in format ion  from pol ice records on jury panel 
members (Okun, 196g; Bush, 1976). But the most important  source of in format ion for 
US attorneys is the voir dire questioning period which is a normal part of every 
jury t r ia l .  

During the voir dire, prospective jurors are examined by judges and/or lawyers 
concerning their  qual i f icat ions and possible prejudices in the case. While the voir 
dire is rout ine,  the manner in which it  is conducted and the amount of in fo rmat ion  
ob ta ined  f rom jury panel members vary t remendous ly  f rom j u r i s d i c t i o n  to 
jur isdict ion.  The desi rabi l i ty  of d i f fe ren t  methods of conducting the voir dire has 
been the subject of considerable debate. 

One aspect of the conduct of the voir dire which is quite controversial is 
whether the judge or the attorneys should conduct the questioning of prospective 
jurors. In some American jurisdictions, voir dire is controlled exclusively by the 
judge while, in others, attorneys conduct some or all of the questioning of the jury 
panel (Bermant, 1977; Van Dyke, 1977). Many attorneys (e.g., Begarn, 1977) argue 
that lawyers should conduct the questioning and should be permitted wide latitude in 
their inquiries. They maintain that unfettered adversary questioning by attorneys 
during voir dire will be most successful  in uncover ing  juror biases. They point  out  
that  the judge's s ta tus  may evoke social ly  des i rab le  responses from prospec t ive  
jurors) and that  judges will ask leading quest ions)  i nd ica t e  proper repl ies)  and 
fail to probe fur ther  in response to sugges t ive  answers .  3udges counter  these  c la ims 
( e . g . ,  Stanley)  1977) by arguing tha t  the presence  of two adversary  advoca tes  
prevents  judic ia l  quest ioning from being pe r func to ry )  and tha t  jurors are not so 
overawed by judges that they would v io la te  thei r  oaths to answer voir  dire questions 
t ru th fu l l y ,  

Another way in which voir dire may vary is in the scope of the questioning of 
prospective jurors. Depending upon the nature of the case and the t r ia l  judge's 
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d i s c r e t i o n ,  the p r e - t r i a l  e x a m i n a t i o n  of ju rors  may be r e s t r i c t e d  to r e l a t i v e l y  
na r row top ics  ( e . g . ,  age,  occupa t i on )  know ledge  of the  case and t r i a l  p a r t i c i p a n t s )  
or may inc lude  more  expans ive and p rob ing  quest ions about  a p o t e n t i a l  juror ts 
a t t i t u d e s ,  expe r i ences ,  and p reconcep t i ons  about  a case.  The ex tended vo i r  d i re  
which cha rac te r i zes  many t r i a l s  w i t h  p o l i t i c a l  and rac ia l  over tones  has c r e a t e d  
debate  about  the appropr ia teness  of i n tens i ve  vo i r  d i re  ques t i on ing .  While Bush 
(1976),  fo r  examp le )  has argued tha t  ex tens i ve  ques t ion ing  is the best means of 
d i scover ing  ju ro r  p re jud i ces ,  o thers  c l a i m  tha t  i ts  ch ie f  v i r t ue  is to  a l l o w  
a t t o rneys  to abuse the vo i r  d i r e .  

The ju ry  panel  may also be ques t ioned as a g roup ,  or each i nd i v i dua l  may be 
ques t ioned separa te l y  in or out  of  the presence of o the r  ju ry  panel  members .  While 
group ques t ion ing  has the c lear  t i m e  advan tage ,  i t  has been argued tha t  panel  
members  learn  the ' co r rec t '  answers dur ing  o the r  ju ro rs  ) ques t i on ing ,  and t ha t  t h e i r  
subsequent answers are mean ing less .  A d d i t i o n a l  nega t i ve  e f f e c t s  of  group vo i r  d i re  
have been documented  by Haney (1980).  

A l l  these p rocedura l  va r i a t i ons  c rea te  t remendous  d i f f e rences  in the t i m e  i t  
takes to c o m p l e t e  the vo i r  d i re  process.  A repo r t  of  vo i r  d i re  t imes  fo r  a sample  of  
15 USA c i t i es  gave the ove ra l l  average fo r  these c i t i e s  as a p p r o x i m a t e l y  t w o  hours 
fo r  c r i m i n a l  t r i a l s  and one hour fo r  c i v i l  cases, but  the range was most  s t r i k i n g .  
The average vo i r  d i re  t i m e  va r ied  f r om l$ minu tes  in one j u r i s d i c t i o n  to 8.8 hours 
in ano ther  ( 'Cen te r  fo r  3ury Studies N e w s l e t t e r ' )  J979). And in t r i a l s  where  t he re  
has been massive p r e - t r i a l  p u b l i c i t y ,  where  th¢= daath  pena l t y  is a poss ib i l i t y :  or 
where  there  are p o l i t i c a l  or rac ia l  ove r tones ,  the ju ry  se lec t i on  can take weeks or 
months .  A recen t  ins tance which the  'Da i l y  Te legraph '  (B rod ie ,  1982) c i t ed  as 
d e m o n s t r a t i n g  the s u p e r i o r i t y  of  the Br i t i sh  ju ry  se lec t i on  system was the heav i l y  
pub l i c i zed  case in Los Angeles of  the 'H i l l s ide  S t rang le r ' .  3ury se lec t i on  in the 
case took  49 cou r t  days.  

In some p o l i t i c a l  t r i a l s ,  even more i n f o r m a t i o n  has been g leaned to assist 
a t t o rneys  for  the defence th rough the use of ' s c i e n t i f i c '  or ' s ys tema t i c '  ju ry  
se lec t i on .  The techn iques of s y s t e m a t i c  ju ry  se lec t i on  were  p ioneered  in the 1972 
t r i a l  of the  Ber r igan  b ro the rs  and o thers  on charges of consp i racy  to ra id  d r a f t  
boards ,  b low up hea t ing  tunnels in Washington,  DC, and k idnap the Sec re ta ry  of  
S ta te ,  Henry K iss inger .  A group of  soc ia l  s c i e n t i s t s ,  c o l l a b o r a t i n g  w i t h  de fence  
a t t o r n e y s ,  conduc ted  c o m m u n i t y  surveys to  d e t e r m i n e  the  d e m o g r a p h i c  c h a r a c t e r i s t i c s  
of people f avou rab le  and opposed to the  de fendan ts ,  cons t ruc ted  ' idea l  j u ro r '  
p r o f i l e s ,  set up i n f o r m a t i o n  ne two rks  to ob ta in  data  about  the members  of  the  ju ry  
pane l ,  and observed the vo i r  d i re  ques t ion ing  per iod  in c o u r t .  The defence a t t o rneys  
thus had a cons ide rab le  amount  of  i n f o r m a t i o n  on wh ich  to exerc i se  the i r  cha l lenges  
(Schulman et a l ,  1973). 

These techn iques have since been used in a number  of  c e l e b r a t e d  Amer i can  cases 
(Berk, 1976; Christie, 1976; Tapp & Kenniston, 1976; Zeisel & Diamond, 1976; 
McConahay, Mullin & Frederick, 1977). The practice of scientific jury selection has 
been criticized on a number of grounds. Several social scientists have pointed out 
that its effectiveness in securing a more desirable jury has not been established 

(Saks, 1976a, 1976b; Vidmar, 1976; Suggs & Sales, 1978). A further problem is the 
ethicality of employing such procedures, which may make a spectacle of the trial and 
give the impression, rightly or wrongly, that the jury is rigged. The reader is 
referred to Berk, Hennessy and Swan (1977), Etzioni (197#), and Saks (1976a, 1976b) 
for discussion of these issues. 

While there is a wide range to the information available about prospective 
jurors in d i f ferent  USA jurisdictions and di f ferent  cases, even in those 
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j u r i s d i c t i o n s  w h e r e  t h e  vo i r  d i r e  is m o s t  l i m i t e d ,  m o r e  i n l o r m a t i o n  a b o u t  j u r o r s  is 
a v a i l a b l e  t h a n  in a l m o s t  any  c a s e  t r i e d  in B r i t a i n .  

ALTEI~hiG THE COMPOSITION OF THE 3URY 

Britain 

In B r i t a i n  the re  are th ree  ways in which ba r r i s te r s  may a t t e m p t  to  a l t e r  the  
compos i t i on  of the j u r y .  F i rs t  of a l l ,  both sides have the  r i gh t  to  cha l lenge  
p rospec t i ve  jurors  f o r  cause. Second, the de fence (bu t  not  the Crown)  may cha l l enge  
up to t h ree  ju rors  p e r e m p t o r i l y ,  w i t h o u t  p rov id i ng  a reason.  F i n a l l y ,  the  Crown (but  
not  the de fence )  may ask p rospec t i ve  ju ro rs  to  's tand by fo r  the  Crown ' .  The 
i nd i v i dua l  must  stand by un t i l  the ju ry  is se lec ted  or the panel  is exhaus ted ,  in 
which case he or she may be e l i g i b l e  aga in .  The Crown is not r equ i red  to  show cause 
fo r  s tanding jurors  by,  so t ha t  the  stand by is f u n c t i o n a l l y  equ i va len t  to  the  
p e r e m p t o r y  cha l l enge .  The l i t t l e  research  which has been conduc ted  on these t h ree  
ways of a l t e r i n g  the compos i t i on  of  the  B r i t i sh  j u ry  i nd i ca tes  t h a t  these methods  
are used by ba r r i s te r s  only in a m i n o r i t y  of cases. Le t  us cons ider  each of these 
methods in t u r n .  

Chal lenges fo r  cause may be successfu l  i f  i t  can be d e m o n s t r a t e d  t ha t  ju ro rs  are 
so biased tha t  they could not be i m p a r t i a l  in hear ing  the ev idence ,  i f  they  have a 
specific i n t e r e s t  in or connec t ion  w i t h  the case, or i f  they  do not  mee t  the  
q u a l i f i c a t i o n s  fo r  ju ry  se rv i ce .  Howeve r ,  the a b i l i t y  of  ba r r i s t e r s  to deve lop  th is  
sort  of i n f o r m a t i o n  about ju ry  panel  members  is severe ly  l i m i t e d ,  s ince the 
ba r r i s t e r  has no r i gh t  to quest ion a j u ro r  in cour t  un t i l  a p r ima  Iac ie  case fo r  a 
cha l lenge is p rov ided  by o ther  ev idence  (Dev l i n ,  1956; Corn ish,  1968). The 
d i f f i c u l t i e s  of s u c c e s s f u l l y  e s t a b l i s h i n g  a j u r o r ' s  b i a s  u n d e r  t h e  B r i t i s h  s y s t e m  
h a v e  m a d e  t h e  c h a l l e n g e  for  c a u s e  e x t r e m e l y  r a r e .  D e v l i n  ( 1956 ) ,  fo r  e x a m p l e ,  ha s  
d e s c r i b e d  t h e  c h a l l e n g e  f o r  c a u s e  as  o b s o l e s c e n t ,  a n d  a n o t h e r  j u d g e  h a s  
c o m m e n t e d  s u c c i n c t l y :  'I h a v e  n e v e r  s e e n  t h i s  done '  ( C l a r k e ,  1975, p.  57 ) .  

P e r e m p t o r y  c h a l l e n g e s ,  w h i c h  m a y  be  e x e r c i s e d  by d e f e n c e  b a r r i s t e r s  w i t h o u t  
p rov id i ng  reasons,  are exerc ised  more  f r e q u e n t l y .  The number  of p e r e m p t o r y  
chal lenges had been seven un t i l  i t  was reduced to t h ree  by the  C r i m i n a l  Law Ac t  of 
1977. 

The da ta  ava i l ab le  on the de lence 's  exerc i se  of  p e r e m p t o r y  cha l lenges in B r i t a i n  
i nd i ca te  t ha t  the p e r e m p t o r y  is used in on ly  a m i n o r i t y  of t r i a l s .  The Repor t  of the  
D e p a r t m e n t a l  C o m m i t t e e  on 3ury Serv ice (196.5) p rov ided  some i n f o r m a t i o n  about  the  
f requency  of p e r e m p t o r y  cha l lenges in Cen t ra l  C r i m i n a l  Cour t  and London Sessions 
dur ing a t h r e e - m o n t h  per iod  in 1965. In 351 ju ry  t r i a l s  in these t w o  j u r i s d i c t i o n s ,  
chal lenges were  made in only 25 t r i a l s  (7 per cent  of  a l l  cases) fo r  a t o t a l  of 50 
cha l lenges .  More r e c e n t l y ,  Ba ldw in  and McConv i l l e  (1979, 1980) r epo r t  t ha t  in t h e i r  
1975 study of 370 defendants '  t r i a l s  in B i r m i n g h a m ,  de fence ba r r i s t e r s  made a t o t a l  
of 101 cha l lenges ,  or an average of a p p r o x i m a t e l y  one cha l lenge  for  every  fou r  
de fendan ts .  

That the use of p e r e m p t o r y  cha l lenges by B r i t i sh  ba r r i s t e r s  has inc reased ,  
e s p e c i a l l y  in t h e  London  a r e a ,  is s u g g e s t e d  by a l e t t e r  t o  'The  T i m e s '  by 3udge  
G i l b e r t  F .  L e s l i e  ( 1982 ) .  He r e p o r t s  t h a t  in  a p p r o x i m a t e l y  30 y e a r s '  e x p e r i e n c e  a t  

t h e  Bar and  on t h e  B e n c h  in t h e  N o r t h - E a s t e r n  C i r c u i t  ( [ 9 3 2 - 1 9 6 2  l e s s  t h e  wa r  y e a r s )  
he n e v e r  saw a j u r o r  c h a l l e n g e d  and  h e a r d  of on ly  o n e  c a s e  in w h i c h  i t  h ad  b e e n  
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done. However, during his t ime on the bench in London (1965-1980), he observes that  
challenges were 'common', and 'are usually made because defending counsel thinks 
that the juror may be in te l l igent  or because the juror is white or a woman' (p. 5). 

A 1976 Metropol i tan Police Force survey of the exercise of peremptory 
challenges, ci ted by Baldwin and McConvi l le (1979), bears out at least some of 3udge 
Leslie's impressions. In 341 t r ia ls heard during two months of 1976 in the Old 
Bailey and Inner London Crown Court,  almost a th i rd of the defendants exercised 
their  r ight to chal lenge, and 19 used al l  seven of thei r  challenges. 

In a similar vein, in several recent and heavi ly publicized cases involv ing 
mul t ip le  defendantsp barristers have exercised many i f  not al l  of their  challenges. 
For example, in one case involving 15 black youths as defendants, 37 jurors were 
stood down i n i t i a l l y .  When the process of jury select ion had to be repeated because 
one of the selected jurors revealed she was related to a defence barr is ter ,  there 
were 26 objections before the jury was chosen (Shir ley, 1982). (This might tes t i fy  
to the inef f icacy of Brit ish jury selection procedures in e l iminat ing jurors who 
have a relat ionship with people or issues in the case. Questions about associations 
with attorneys in the case are common during voir dire in the United States. If this 
t r ia l  had occurred in the United States, in al l  probabi l i ty  this woman would have 
been excused by the judge during voir  d i re . )  S imi lar ly ,  in a t r ia l  of 12 Asian 
youths for making explosive substances, defence barristers exercised al l  36 of their  
challenges during jury selection (Pithers, 19g2b). Thus the notion that  Brit ish 
barristers only rarely exercise peremptories is probably an outdated one. 

While, as we noted, the Crown has no r ight of peremptory chal lenge, the Crown 
possesses its funct ional  equivalent in the r ight to stand jurors by for  the Crown 
unti l  the panel is depleted. Compared with the three peremptory challenges a l lo t ted  
to the defence, the stand by confers substant ia l ly  greater power to the Crown to 
al ter  the composit ion of the jury. If the composit ion of the jury is an impor tant  
determinant of its verd ic t ,  then the stand by provides theore t ica l ly  a s igni f icant  
advantage to the Crown. 

It is therefore of great interest to know exact ly  how often and under what 
circumstances the r ight to stand by jurors is exercised. H is tor ica l ly ,  there are 
many instances in which the Crown has been accused of jury packing through the 
mechanism of standing by prospective jurors. For example,  McEldowney (1979) reports 
that in the nineteenth century the prosecuting attorneys in Ireland sometimes used 
their  power to stand by jurors to e l iminate  Catholics from juries. Cornish (196g) 
describes similar experiences in the English system. In the only systemat ica l ly  
col lected in format ion on the exercise of the stand by, Baldwin and McConvi l le 
(1979, 1950) report that in t r ia ls of 370 defendants in Birmingham courts, the Crown 
stood by a to ta l  of 13 prospective jurors. While the number is smal l ,  the stand by 
may be employed most often in highly po l i t ic ized cases where the propr iety of its 
use wi l l  be questioned. For example, in the 1972 t r ia l  of suspected Irish Republican 
Army members, the Crown stood by six ski l led labourers, for which i t  was roundly 
denounced (Harman & Gr i f f i t h ,  1979). 

USA 

The two methods used to al ter  the jury's composit ion in the United States are the 
challenge for cause and the peremptory challenge~ both of which are avai lable to 
defence and prosecuting at torneys. The use of these challenges is much more frequent 
in the USA than in Br i ta in .  
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Dur ing the vo i r  d i r e ,  responses or i n f o r m a t i o n  p rov ided  by a p rospec t i ve  j u ro r  
may conv ince  the t r i a l  judge tha t  the  i n d i v i d u a l  cou ld  not  be i m p a r t i a l  in the  case.  
In such an i ns tance ,  the judge w i l l  d ismiss the person fo r  cause. The c r i t e r i a  
judges use in excus ing jurors  fo r  cause has never been s tud ied ,  but i t  is obv ious 
tha t  d i f f e r e n t i a t i n g  biased and unbiased i nd i v i dua l s  is a d i f f i c u l t  task even in the 
psycholog is t 's  l a b o r a t o r y ,  l e t  a lone in the  c o u r t r o o m .  The cour ts  have o f t e n  r e l i ed  
on a p rospec t i ve  iuror ts admiss ion of  bias as the  c r i t e r i o n  fo r  a successfu l  
cha l lenge  fo r  cause. Indeed,  even ju ro rs  who a d m i t  t h e i r  biases but s ta te  t h a t  t hey  
could set these biases aside and dec ide the case be fo re  them f a i r l y  wou ld  l i k e l y  
su rv ive  a cha l lenge f o r  cause.  

There is a lmos t  no research on the inc idence  of such cha l lenges ,  nor on the  
j ud i c i a l  dec i s i on -mak ing  process i nvo l ved  in i t .  One t h r e e - y e a r  study of New Mex ico  
cour ts  (Van Dyke,  1977) i n d i c a t e d  tha t  5.2 per cent  of  p rospec t i ve  ju rors  were  
excused fo r  cause. If th is  f i gu re  is a r e l i a b l e  i n d i c a t i o n  of the  pe rcen tage  of 
jurors excused for  cause in o the r  j u r i s d i c t i o n s ,  i t  wou ld  be of i n t e r e s t  to  know 
more about  the process t ha t  e l i m i n a t e s  one in 20 ju ro rs  f r o m  se rv i ce .  

The most  w ide l y  emp loyed  method  of  e l i m i n a t i n g  peop le  f r o m  the j u ry  in the  USA 
is the p e r e m p t o r y  cha l l enge .  Both de fence and p rosecu t i ng  a t t o rneys  are assigned a 
set number of  p e r e m p t o r y  cha l lenges ,  the q u a n t i t y  depend ing on the  t ype  of c r i m e ,  
the number  of de fendants ,  and the  j u r i s d i c t i o n .  For e x a m p l e ,  in the f ede ra l  cour ts  
in f e l o n y  cases ,  each  s ide  is g i v e n  f i v e  p e r e m p t o r y  c h a l l e n g e s ,  w h i l e  in 
m isdemeanour  cases only two  cha l lenges each are p r o v i d e d .  In the s ta te  cour ts  in 
fe lony  cases, the t w o  sides are most f r e q u e n t l y  g iven s ix cha l lenges each,  but  the  
range is f r om 3 to 20. The number of  p e r e m p t o r i e s  a l l o t t e d  to p rosecu t ion  and 
defence is o f t en  equa l ,  but  i f  t he re  is a d i f f e r e n c e  i t  w i l l  be in favour  of  the 
defence (Van Dyke ,  1977). 

There has been l i t t l e  s y s t e m a t i c  s tudy of  the exe rc i se  of  p e r e m p t o r i e s ,  bu t  the  
l i t t l e  t ha t  is ava i l ab le  i nd i ca tes  tha t  a t t o rneys  use t h e i r  p e r e m p t o r i e s  w i t h  some 
f requency .  In one t h r e e - y e a r  s tudy of  New Mex ico  cou r t s ,  7.4 per cent  of  ju ry  panel  
members  were cha l lenged p e r e m p t o r i l y  by the  p rosecu t i on ,  wh i l e  22.7 per cent  of  
p rospec t i ve  jurors  were  cha l lenged  by the de fence  (Van Dyke ,  1977). 

The sharpest  c r i t i c i s m  over  the exerc i se  of  p e r e m p t o r y  cha l lenges has concerned  
the use of these cha l lenges by p rosecu to rs  to  e l i m i n a t e  members  of  r ac ia l  and e thn i c  
groups f r om ju r ies  (Kuhn,  1968). This issue was ra ised in a famous A m e r i c a n  case~ 
Swain v.  A labama (196~),  where  a b lack  man was c o n v i c t e d  and sentenced to  death  fo r  
rape.  While e igh t  b lacks were  on the  j u ry  pane l ,  t w o  were  excused f r o m  se rv i ce  and 
the o the r  six were cha l Ienged p e r e m p t o r i l y  by the  p r o s e c u t o r .  A number  of  o t he r  
ins tances of the prosecut ion 's  use of p e r e m p t o r i e s  to  e l i m i n a t e  rac ia l  groups f r o m  
ju ry  serv ice  have been documen ted  (Van Dyke,  1977). 

PSYCHOLOGICAL ISSUES IN 3URY SELECTION 

While a fu l l  t r e a t m e n t  is beyond the scope of th is  paper ,  i t  is i n t e r e s t i n g  to 
speculate  about  why B r i t a i n  and the Un i ted  States have deve loped  such d i v e r g e n t  j u ry  
se lec t ion  p r a c t i c e s .  In p a r t i c u l a r ,  why should ju ry  se lec t i on  procedures  be so much 
more expanded in the Un i ted  States? Corn ish (196g) po in ts  out  t h a t ,  in A m e r i c a ,  
ju r ies  have been p rov ided  w i t h  g r e a t e r  powers ,  so t ha t  the  c o m p o s i t i o n  of the ju ry  
has assumed g rea te r  i m p o r t a n c e .  Marshal l  (1975) argues tha t  a number  of 
c o n s t i t u t i o n a l  and cu l t u ra l  d i f f e r e n c e s  be tween  the t w o  coun t r ies  may help to  
exp la in  the g rea te r  emphasis the  Un i ted  States p laces on ju ry  se l ec t i on .  He notes 
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tha t  t h e  jud ic ia l  s y s t e m  in Br i t a i n  is c h a r a c t e r i z e d  by a lack of g e n e r a l  l ega l  
g u a r a n t e e s  of due p roces s  and equa l  p r o t e c t i o n )  whi le  t h e  r i gh t  to t r i a l  by an 
i m p a r t i a l  jury is enshrined in t he  US C o n s t i t u t i o n .  F u r t h e r m o r e ,  he m a i n t a i n s  t h a t ,  

in t he  p a s t ,  r ac i a l  and re l ig ious  d i f f e r e n c e s  in B r i t a i n  have  not  been as s a l i e n t  in 
the  t r i a l s  of c r i m i n a l  cases  as in t he  Uni t ed  S t a t e s .  

A n o t h e r  di f f erence  be tween t he  c o u n t r i e s  is t h e  f r e e d o m  accorded to t h e  p ress  to  
r e p o r t  m a t t e r s  which may e v e n t u a l l y  be t r i e d  in c o u r t .  In t h e  Uni t ed  S t a t e s ,  g r e a t  

va lue  has been  p l aced  on f r e e d o m  of t he  p r e s s .  As a c o n s e q u e n c e ,  p r o s p e c t i v e  ju ro r s  
in America a re  o f t e n  exposed  to a wide r a n g e  of i n f o r m a t i o n  a b o u t  a case  b e f o r e  

being ca l l ed  to s i t  as j u ro r s .  In c o n t r a s t ,  t h e  s t r i c t  gu ide l ines  s p e c i f i e d  in t h e  
C o n t e m p t  of Cour t  Act  (Young,  1981) p r o h i b i t  all  bu t  t h e  b a r e s t  r e p o r t i n g  of m a t t e r s  
p e r t a i n i n g  to t r i a l s  in B r i t a i n .  Br i t i sh  jurors a r e  as a ru le  un l ike ly  to  have  b e e n  
exposed to p r e j u d i c i a l  p r e - t r i a l  p u b l i c i t y ,  which l e s sens  the  need for s c r u t i n y  of 
ju rors '  a t t i t u d e s .  

The c o m p a r a t i v e  r ev i ew of jury se lec t ion  p r a c t i c e s  in B r i t a i n  and t h e  USA has  
shown a s imi la r  a d h e r e n c e  to t he  no t ion  of the r e p r e s e n t a t i v e  ju ry ,  but  g r e a t e r  
emphas i s  on the  i n - c o u r t  s e l e c t i o n  of t he  jury in t h e  Un i t ed  S t a t e s ,  wi th  more  

i n f o r m a t i o n  abou t  p r o s p e c t i v e  ju ro r s  deve loped  dur ing  voir  d i re  and more  f r e q u e n t  
a t t e m p t s  by a t t o r n e y s  to  c h a n g e  t he  c o m p o s i t i o n  of t h e  jury t h r o u g h  c h a l l e n g e s .  A 

n u m b e r  of i n t e r e s t i n g  psycho log ica l  q u e s t i o n s  is p rovoked  by j u x t a p o s i n g  t h e s e  
d i v e r g e n t  p r a c t i c e s .  Given t h a t  a t t o r n e y s  a t t e m p t  more  s t r e n u o u s l y  to  a l t e r  t h e  

c o m p o s i t i o n  of t h e  jury in the  USA, jus t  how i m p o r t a n t  is t h e  m a k e - u p  of t h e  jury in 
determining i ts  v e r d i c t ?  What t ype  of i n f o r m a t i o n  is mos t  predict ive  of ju ro r s '  

dec i s ions?  How e f f e c t i v e  are  a t t o r n e y s  in p ick ing  a s y m p a t h e t i c  jury? Does t h e  use 
of d i f f e r e n t  p r o c e d u r e s  e n a b l e  l a w y e r s  to  e x e r c i s e  t h e i r  c h a l l e n g e s  m o r e  
e f f e c t i v e l y ?  F ina l ly ,  do d i f f e r e n t  m e t h o d s  for  s e l e c t i n g  jurors  have  b r o a d e r  i m p a c t  
on t he  jurors  t h e m s e l v e s  and on p e r c e p t i o n s  of the  l e g i t i m a c y  of the  t r i a l ?  These  

issues a re  i m p o r t a n t  ones not  only for  an international  c o m p a r i s o n  but  a lso  for  
t he i r  c e n t r a l i t y  in the  ongoing d e b a t e s  in bo th  c o u n t r i e s  a b o u t  the  d e s i r a b i l i t y  of 

d i f f e r e n t  jury s e l e c t i o n  m e t h o d s .  

Importance of 3ury Composition 

The key a s s u m p t i o n  under ly ing  t he  whole  p roces s  of jury s e l e c t i o n  is t h a t  i nd iv idua l  

di f ferences  will l ead  jurors  to p e r c e i v e  and dec ide  cases  d i f f e r e n t l y .  It is obv ious  
f rom looking a t  the  t yp i ca l  v a r i a b i l i t y  in e x p e r i m e n t a l  s i m u l a t i o n  s t u d i e s  and in 

rea l  ju r ies  ( e . g . ,  mos t  jur ies '  f i r s t  b a l l o t s  a re  not  unan imous ;  Kalven & Z e i s e l ,  
1966) t h a t  people  do d i f f e r  to  some  d e g r e e  in t h e i r  p e r c e p t i o n s  and dec i s ions  a b o u t  

t r i a l s .  Given th i s  f a c t ,  are  t h e r e  i d e n t i f i a b l e  pe r sona l  c h a r a c t e r i s t i c s  such  as 
d e m o g r a p h i c  d a t a  or a t t i t u d e s  t h a t  a re  a s s o c i a t e d  in a r e g u l a r  and s y s t e m a t i c  way 

wi th  di f ferences  in r e a c t i o n s  to t r i a l s ?  
Social  p sycho log i s t s  have e x a m i n e d  th i s  q u e s t i o n  t h ro u g h  t h e  c o n d u c t  of a 

considerable n u m b e r  of jury s i m u l a t i o n  s t u d i e s .  It would be r e d u n d a n t  to  r e v i e w  t h a t  
r e s e a r c h  h e r e ,  s ince  c o m p r e h e n s i v e  su rveys  a re  a v a i l a b l e  (Dav i s ,  Bray & Hol t ,  1977; 

Saks & H a s t i e ,  1978; N e m e t h ,  1981; see a lso Sealy)  1981). In t h e s e  s t u d i e s ,  
p e r s o n a l i t y  and demographic v a r i a b l e s  such as a g e ,  g e n d e r ,  r a c e )  e d u c a t i o n )  p r e v i o u s  

jury s e r v i c e ,  a u t h o r i t a r i a n i s m ,  and mora l  r e a s o n i n g  a b i l i t y  have  al l  been  found  to  
be s i g n i f i c a n t l y  r e l a t e d  to v e r d i c t s .  However ,  t h e  m a n n e r  in which any one of t h e s e  
c h a r a c t e r i s t i c s  a f f e c t s  d e c i s i o n - m a k i n g  d i f f e r s  ac ros s  types  of ca se s  and s t u d i e s .  

For e x a m p l e ,  whi le  a m a j o r i t y  of s t ud i e s  shows no di f f e rence  b e t w e e n  men and women  
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in juror decision-making) a few studies report women to be more defence or iented,  
while studies involv ing the crime of rape have demonstrated a consistent tendency 
for women to be more prosecution prone (Hans, 1982). 

Individual character ist ics showing a s ta t i s t i ca l l y  s igni f icant  d i f ference in 
simulat ion studies may st i l l  be re la t i ve ly  unimportant  in the overal l  determinat ion 
of verdicts. Several researchers have addressed this point by obtaining demographic 
and a t t i tud ina l  in format ion from subjects and then at tempt ing to predict  their  
decisions in simulated cases. For example, Penrod (1980) col lected demographic and 
a t t i tud ina l  data from a heterogeneous sample of 367 subjects who subsequently 
rendered verdicts in four d i f fe ren t  types of cases. He then employed regression 
analyses to determine the degree to which decisions in the four cases could be 
predicted from jurors' personal character ist ics.  The results were st r ik ing.  The 
regression models could account for only 5 to 16 per cent of the var iance, depending 
on the case. Out of 48 correlat ions between a t t i tude variables and verdict  
p r e f e r e n c e s ,  seven were sta t is t ica l ly  s i g n i f i c a n t .  The highest cor re la t ion ,  just 
0.26, was between answers to a question tapping at t i tudes towards rape and verdicts 
in the rape case. Dashing the hopes of those looking for the prosecut ion-prone or 
defence-or iented indiv idual ,  in tercor re la t ions among verdicts in the four cases 
were al l  quite low. Indeed, the strongest re lat ionship was a negat ive cor re la t ion of 
-0.13 between verdicts in the rape and murder cases. 

in a s imi lar  vein, Hepburn (1980) correlated simulated jurors' demographic and 
a t t i tud ina l  character ist ics with their  verdicts in a fe lony-murder  case. His study, 
too, demonstrated only low to moderate correlat ions between these var iables.  Nine 
demographic predictors accounted for 8 per cent of the variance, whi le at t i tudes 
towards the police and punishment separately accounted for under 10 per cent of the 
var i ab i l i t y  in dec is ions .  

A po ten t i a l ly  more p roduc t ive  s t r a t e g y  may be to examine  more sp e c i f i c a l l y  the  

re la t ionship  be tween  case c h a r a c t e r i s t i c s ,  a t t i t u d e s  towards  the case ,  and 
pe r sona l i t y -demograph i c  va r i ab l e s .  This o r i e n t a t i o n  is sugges ted  by the bulk of 
social  psychology research  on a t t i t u d e s  and behaviour  ( e . g . ,  Fishbein & Ajzen) 
1975)) ind ica t ing  tha t  g r e a t e r  s p e c i f i c i t y  typ ica l ly  improves  p r e d i c t i o n .  3ust such 
an approach was taken by Feild (1978) in his e x p e r i m e n t a l  study of decis ions  in rape 
t r i a l s .  He s y s t e m a t i c a l l y  var ied  a number of case  f a c to r s  (such as r ace  of the 
defendant, sexual experience of the v ic t im)  prec ip i tory  versus non-prec ip i tory  type 
of rape) in versions of rape cases presented to 896 adult subjects. He obtained 
demographic in format ion and tapped at t i tudes towards rape by means of a 
questionnaire. He found only negl ig ib le corre lat ions between case character is t ic  and 
demographic dimensions and simulated jurors' responses, but the relat ionship between 
att i tudes towards rape and case judgements was stronger. The largest mul t ip le  
corre la t ion,  with eight a t t i tud ina l  predictors,  was 0.51. Taken in the context  of 
other studies showing only weak relat ionships among var iables,  this result suggests 
that ,  in l ine with psychological research on at t i tudes and behaviour, case-specif ic 
a t t i tud ina l  questions are the best predictors of jurors' decisions. However) i t  must 
be mentioned that in contrast to the Hepburn and Penrod studies, Fei ld corre la ted 
att i tudes not with jurors' verdicts but rather wi th their  recommendations for prison 
sentences, which may have contr ibuted to the higher corre lat ions.  

A f inal  tact ic  employed by researchers to examine the ef fects of personal 
characterist ics on jurors' verdicts has been to re late jury composit ion to the 
decisions reached  by real  ju r i e s .  In Baldwin and McConvil le 's  (1979, 1980) study of 
Birmingham Crown Court  jur ies ,  they c o l l e c t e d  background in fo rma t ion  on 3912 jurors  
(members  of 326 juries)  who heard cases  over  the  2].-mor~th study pe r iod .  They 
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examined the pattern of verdicts returned by juries varying in composit ion along the 
dimensions of age~ gender~ and occupation~ but found no discernible associations 
with jury verdicts.  Similarlyp a study of acqui t ta l  rates in Brit ish Crown Courts 
before and a f ter  the qual i f icat ions for jury service were revised revealed no 
detectable di f ferences as a funct ion of the reform (Zander9 1975~ 1975). 

While these studies suggest that the impact of demographic variables on jury 
decision-making is unimportant~ i t  should be pointed out that  the power of the real 
world studies to detect ef fects is l ike ly  to be quite weak. As Lempert (1975) has 
argued persuasively in another context~ even when a var iable undoubtedly inf luences 
jury verdicts in some cases9 its ef fects are l ike ly  to be so di luted in real world 
research studies as to appear inconsequent ial .  

Another issue involves the relat ionship between indiv idual  di f ferences and 
behaviour in the jury room, since onews contr ibut ion to the f inal  verdict  depends 
upon e f fec t i ve ly  presenting one's perspective to other members of the jury. Consider 
those studies of jury behaviour which show that t rad i t iona l  status inequal i t ies 
between the sexes are carried into the jury room~ with men chosen more f requent ly  as 
leaders p par t ic ipat ing more in deliberations~ and perceived as more in f luen t ia l  
(Hans~ 19521 Stasser9 Kerr & Bray~ 1952). Al l  these di f ferences may impede woments 
performance on the jury and may help to explain why their  presence has no detectable 
impact on verdicts. The more general point is that  in calculat ing the ef fects of 
individual var iat ions in verdict  preferences one must necessarily take into account 
how those di f ferences wi l l  be diiuted~ reinforced~ or transformed in the social 
environment of jury del iberat ion and decis ion-making. 

In summary9 while individual character ist ics may a f fec t  juror decision-makingy 
their  impact is low to moderate and may d i f fe r  from case to case. In real world and 
jury simulat ion studies a l ike,  personal i ty and demographic variables are found to be 
weakly or inconsistent ly related to jury decis ion-making. As one would expect from 
psychological research9 the relat ionships between at t i tudes towards cases and juror 
decisions are somewhat stronger. Even under the best of circumstances~ however, i t  
is d i f f i cu l t  to predict accurately jurors' verdicts from knowledge of their  personal 
character ist ics.  

The research indicates that lawyers who rely exclusively on demographic 
variables such as age, race, and gender to a l ter  the composit ion of the jury are in 
all probabi l i ty  engaging in a frui t less endeavour. Yet i f  they wish to exercise 
the i r  cha l lenges ,  Br i t i sh  ba r r i s te rs  are fo rced  to re ly  on such persona l  
character ist ics.  A simi lar s i tuat ion confronts American attorneys in jur isdict ions 
w i th  l i m i t e d  vo i r  d i re .  It is on ly  in those s i t ua t i ons  where lawyers  gain 
in format ion about case-specif ic at t i tudes and experiences of prospective jurors, the 
sort of in format ion developed during extended voir dire~ that  at torney judgements 
about jurors' biases are l ike ly  to be re l iab le .  

Before leaving the topic of jury composition~ i t  is worth drawing at tent ion to 
the assumption~ widely shared in both Br i ta in and Americay that representat ive 
juries possess superior fac t - f ind ing ab i l i t ies .  Proponents of representat ive juries 
maintain that a jury composed of individuals with varied perspectives wi l l  promote 
robust del iberation~ the cancel lat ion of opposing biases~ and better fact  f inding.  
These arguments are largely untested, although studies in group decision-making do 
indicate that heterogeneous groups are f requent ly  bet ter  at problem solving than 
homogeneous groups (Hoffman~ 1965). Research on these psychological assumptions 
would be of value. 
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Attorney Effectiveness 

While the psychological  research suggests, especial ly  under condi t ions of l i m i t e d  
in fo rmat ion  about prospect ive jurors ,  tha t  at torneys are l i ke ly  to be only m in ima l l y  
e f fec t i ve  in picking a sympathet ic  ju ry ,  lawyers themselves w i l l  main ta in  tha t  they 
have won or lost cases by choosing the jury pa r t i cu la r l y  b r i l l i a n t l y  or bad ly .  Few 
sys temat ica l l y  co l lec ted data concerning a t to rney ef fect iveness are ava i lab le ,  
however.  In Broeder's (1965) American study of the voir  d i re process in 23 jury 
t r i a l s ,  examples f rom pos t - t r i a l  in te rv iews wi th  jurors demonstrated that  the voir  
d i re and jury select ion process were sometimes i ne f f ec t i ve  in weeding out biased 
persons f rom the jury .  Blauner (1972), on the other hand, provides i l l us t ra t ions  of 
the considerable ab i l i t y  of the defence a t torney in the Huey Newton murder t r i a l  in 
uncovering hidden prejudices in prospect ive jurors.  In Broeder's research, the voir  
dire was per func tory ,  whi le the Huey Newton voir  dire const i tu ted  one of the f i r s t  
t imes in which extensive voir dire quest ioning was pe rm i t t ed  in an American cour t .  
Although the evidence about d i f f e ren t i a l  a t to rney ef fect iveness is only anecdota l ,  
the pat tern  supports the conclusion advanced ear l ie r  tha t  extended voir  d i re w i l l  be 
most useful in discovering juror  bias. Correspondingly,  Nietze l  and Di l lehay (1982) 
have found, in the i r  study of var ia t ion  in voir  d i re pract ices in death penal ty  
cases) that  defence at torneys'  challenges for  cause are most o f ten successful when 
voir dire is conducted w i th  jurors ind iv idua l l y  and out of the presence of other 
jury panel members in contrast  to en masse quest ioning of the panel .  

A recent and invent ive study by Zeisel and Diamond (1975) is the only one which 
provides d i rec t  in fo rmat ion  about a t to rney ef fect iveness over a number of cases. 
Usual ly, of course, i t  is impossible to know how successful a lawyer  is in 
exercis ing challenges) since prospect ive jurors who are chal lenged are removed f rom 
the jury and do not render a decision in the case. In Zeisel and Diamond's 
exper iment )  however) they arranged for  the chal lenged jurors in 12 cases to sit  in 
court during the t r i a l  and vote at i ts conclusion. In format ion  about the chal lenged 
jurors' votes) along wi th  pos t - t r i a l  in terv iews wi th  jurors to obtain the f i r s t  
ba l lo t  votes of the real ju ry ,  a l lowed Zeisel and Diamond to reconst ruct  what the 
f i rs t  ba l lo t  vote of the iury would have been w i thou t  any peremptory  chal lenges. 
This comparison of the real and reconstructed juries' f i r s t  ba l lo t  votes a l lowed 
them to es t imate  the ef fect iveness of the at torneys'  exerc ise of the i r  peremptor ies .  
Zeisel and Diamond's analysis ind icated that  in two or three of the 12 t r ia l s )  the 
d i f ferences between f i rs t  ba l lo t  votes were large enough to have produced d i f f e ren t  
verd ic ts .  Thus, in two or three instances, at torneys '  challenges appeared to be 
e f f ec t i ve .  Zeisel and Diamond also ca lcu la ted an a t to rney per formance index,  based 
on the challenged jurors' votes,  which revealed great  var ia t ion  in lawyers '  
ab i l i t ies  to e l im ina te  jurors who were biased against the i r  case. In add i t ion ,  the 
researchers in each case obtained decisions f rom 12 randomly selected jury panel 

members who had not undergone voir  d i re)  a group they chr istened the 'English jury ' .  
Members of the English juries were more l i ke ly  to conv ic t  the defendant than members 
of the real jur ies,  but i t  is unclear whether the i r  conv ic t ion proneness was due to 
a t torney sk i l l ,  the fact  that  they had not been through the voir  d i re process) or 
the fac t  that  they were not in rea l i t y  deciding someone's f a t e .  

As we might  have expected,  the research on a t to rney  e f fec t iveness,  whi le not 
extensive,  indicates that  especial ly where at torneys operate under condi t ions of 
l im i ted  in fo rmat ion  about jury panel members the i r  e f fect iveness is only marg ina l .  
This suggests that  the greater  use of challenges in the USA compared wi th  Br i ta in  
may actua l ly  make l i t t l e  d i f fe rence in the eventual  outcome of the case. 
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Other E f f e c t s  o f  3ury Selection Procedures 

In addit ion to its assistance to lawyers in choosing a sympathet ic jury, the manner 
in which jury selection is conducted may have a psychological impact on the jurors 
themselves and may a f fec t  perceptions of the leg i t imacy of the jury and its 
verd ic t .  

Observers of jury selection in the United States have f requent ly  noted that the 
voir dire process serves a var iety of functions beyond the detect ion of bias in 
prospective jurors. Attorneys may use the voir dire to cu l t i va te  rapport wi th 
jurors) to develop t r ia l  strategy, to forewarn jurors about negative evidence in the 
case, and to educate the jurors about important  legal issues (Bailey & Rothb la t t ,  
1971). Balch et al (1976) and Broeder (1965) have documented the prevalence of 
educative and instruct ional  strategies of lawyers during voir dire examinat ions.  
McConahay, Mull in and Frederick (1977) speculate that the sc ient i f ic  jury select ion 
techniques they employed in the 3oan L i t t l e  t r ia l  may have had a placebo e f fec t  on 
jurors. Because the jurors had been chosen by defence experts,  they may have fe l t  
more favourable towards the defence, and the extensive voir dire may have 
indoctr inated jurors about being impar t ia l .  

More deleterious effects of a p re - t r ia l  question period have been reported by 
Haney (1980)) who used simulat ion methodology to explore the ef:[ects of the death 
qual i f ica t ion process on jurors, in capi ta l  cases in the USA, the voir dire includes 
a series of questions designed to determine whether jurors have such strong feel ings 
about the death penalty that they could not be fa i r  and impar t ia l  jurors. Haney 
presented subjects with videotapes depict ing jury select ion in a f i rs t -degree murder 
case. Subjects whose videotape included a series of questions on the death penalty 
were much more prosecution prone in their  perceptions of and judgements about the 
case than subjects who observed a jury selection videotape without a death 
qua l i f i ca t ion segment. Whether jurors make simi lar  negative inferences from extended 
voir dire) or whether the voir dire is e f fec t i ve  in educating them about their  
roles, are questions await ing systematic empir ica l  invest igat ion.  

A f inal  point to which we have alluded previously is that jury select ion 
practices may a f fec t  the leg i t imacy o l  the jury. It is possible, especial ly in 
t r ia ls where the l ikel ihood of juror bias is great) that extensive jury select ion 
procedures ( involv ing considerable in-depth questioning of jury panel members and 
l iberal  use of challenges for cause) wi l l  reassure the court ,  the defendant,  and the 
public that every at tempt has been made to secure an impar t ia l  jury. A l te rna t i ve l y ,  
such procedures might undermine the leg i t imacy of the jury and its verdict  (e .g . ,  
see Wellman & Fitzgerald's 1978 discussion o£ the prosecution's advantage in the 
voir dire process in po l i t i ca l  t r i a l s ) .  We have already noted the l imi ted to lerance 
in Bri tain for questioning the jury panel and for tampering wi th the composit ion of 
the jury. Indeed, there have even been calls for eradicat ing the defence's l im i ted  
r ight of peremptory challenge in Br i ta in ('The Times', 1977; Sabin, 1982). Others 
have argued convincingly that the Crown's v i r tua l l y  unl imi ted power to stand by 
jurors confers an unfair advantage to the state which contradicts the idea of t r ia l  
by an impar t ia l  jury; such a power must be cur ta i led to preserve the leg i t imacy of 
jury t r ia l  (Thompson, I978; Harman & Gr i f f i t h ,  1979; McEldowney, 1979). In the USA, 
the e l iminat ion of minor i ty  group members through the prosecutors' use of peremptory 
challenges has also det r imenta l ly  a f fected perceptions of the t r ia l  (Note: the case 
for black juries) 1970). F inal ly ,  objections to sc ient i f i c  jury select ion have 
included feelings that i t  made the t r ia l  a sham, provoked perceptions that the jury 
was rigged) and threatened the va l id i t y  of any verdict  reached by a sc ien t i f i ca l l y  
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selected jury (Etzioni ,  197¢; Berk, Hennessy & Swan, 1977). It would be of  in terest  
to examine  how percep t ions  of the t r i a l  are a f f e c t e d  by v a r i a t i o n  in the 
extensiveness of jury select ion, for c lear ly these issues of leg i t imacy are 
important  considerations in jury select ion re form.  

CONCLUSION 

Our psychological perspective on jury select ion in two countries indicates that  
American attorneys have an important  advantage over Brit ish barr isters in the type 
of in format ion about jurors that can be obtained during voir dire questioning in 
American courts. Research on the relat ionship between demographic character is t ics 
and juror verdicts, coupled with Bri t ish jury selection pract ices, suggests that 
Brit ish lawyers w i l l  rarely if ever have enough data about prospective jurors to 
exercise their challenges (or stand bys) e f f ec t i ve l y .  Even in the USA, cases with 
extended voir dire are l ikely to be the only ones in which solid predic t ive data 
wi l l  be e l ic i ted .  Studies of fer ing proof of minimal at torney effect iveness in the 
exercise of peremptory challenges suggest that the typ ica l  Brit ish jury which is 
randomly selected from the jury panel may be essential ly the same as the typ ica l  
American jury chosen with voir dire and peremptory challenges by prosecution and 
defence at torneys. 

In this l ight  i t  w i l l  be reassuring to note the evidence showing that ,  overa l l ,  
jury composit ion is not the important  determinant of the jury's verdict  that 
f o l k l o r e  i m p l i e s .  In the vast m a j o r i t y  of t r i a l s  the jury's v e r d i c t  w i l l  be 
ident ical  to the one the judge would have reached (Kalven & Zeisel, 1966). 
Nevertheless, in cases which are close or which involve important  po l i t i ca l  and 
social issues l ikely to polarize jurors, the select ion of the jury, and the methods 
involved in select ion) may assume greater importance.  Our survey of psychological 
issues in jury selection also highl ights what may wel l  be the most c r i t i ca l  feature 
of the selection process= its psychological impact on the public and on the jurors 
themselves. 

ACKNOW]L.Ei~EMdENT 

Portions of this a r t i c le  were wr i t ten whi le the author was on a Faculty Exchange to 
the Department of Law, Universi ty Col lege, Card i f f ,  Wales. The author would l ike to 
acknowledge her in te l lec tua l  debt to Neil Vidmar. Many of the ideas presented here 
were developed and ref ined in col laborat ion with him. 

REFERENCES 

Alker,  H.R. ,  Hosticka, C. & Mitchel l )  M. (1976). 3ury select ion as a biased social 
process. Law and Society Review, I I ,  9-41. 

Bailey, F.L.  & Rothb la t t ,  H.B. (1971). Successful Techniques for Cr iminal  Tr ia ls.  
New York: Lawyers Cooperat ive.  

Balch, R.W., Gr i f f i ths ,  C.T.)  Hal l ,  E.L.  & Winfree, L. (1976). The socia l izat ion of 
jurors= the voir dire as a r i te  of passage. 3ournal of Cr iminal  3ustice, 4, 
271-283. 

Baldwin, 3. & McConvi l le, M. (1979). 3ury Tr ials.  London." Oxford Universi ty Press. 



Jury Selection in Two Countries 297 

Baldwin, 3. & McConvi l le ,  M. (1980). Does the composit ion of an English jury a f fec t  
i ts verdict? 3udicature, 64, 133-139. 

Begam, R.G. (1977). Who should conduct the voir  dire? The at torneys.  Judicature,  61, 
71 and 76-78. 

Berk, R. (1976). Social science and jury select ion: a case study of a c i v i l  su i t .  In 
G. Bermant, C. Nemeth & N. Yidmar (eds . ) ,  Psychology and the Law. Lex ington,  
MA: Lexington.  

Berk, R .A . ,  Hennessy, M. & Swan, 3. (1977). The vagaries and vu lgar i t ies  of 
'sc ient i f ic '  jury select ion. Evaluat ion Quar te r ly ,  l ,  143-158. 

Bermant, G. (1977). Conduct of the Voir Dire Examinat ion:  Pract ices and Opinions of 
Federal D is t r ic t  Judges. Washington, DC: Federal Judicial  Center.  

Blauner, R. (1972). The Huey Newton jury voir  d i re.  In R. Blauner (ed . ) ,  Racial 
Oppression in Amer ica.  New York: Harper. 

Brodie~ I. (1952). Putt ing the brake on wheels of just ice.  Dai ly  Telegraph, 1 March, 
p. 15. 

Broeder, D. (1965). Voir dire examinat ions: an empi r ica l  study. Southern Cal i fo rn ia  
Law Review, 38, 503-525. 

Bush, N. (1976). The case for expansive voir  d i re.  Law and Psychology Review, 2, 
9-26. 

Center  for Jury Studies News le t t e r  (1979). Issue number 4, p. 5. 
Chr i s t i e ,  R. (1976). Probabi l i ty  v.  p r e c e d e n c e :  the social  psychology of jury 

s e l e c t i o n .  In G. Bermant ,  C. Nemeth  & N. Vidmar ( e d s . ) ,  Psychology and the Law. 
Lexington,  MA: Lex ington.  

Clarke, E. (1975). The select ion of jur ies,  qua l i f i ca t ions  for service and the r igh t  
to chal lenge. In N. Walker (ed . ) ,  The Br i t ish 3ury System. Cambridge: Ins t i tu te  
of Cr iminology,  Cambridge Univers i ty .  

Cornish, W.R. (1968). The Jury. London: Al len Lane. 
Davis, 3 .H. ,  Bray, R.M. & Hol t ,  R.W. (1977)-. The empir ica l  study of decision 

processes in juries: a c r i t i ca l  rev iew.  In 3.L.  Tapp & F.3. Levine (eds. ) ,  Law, 
Just ice, and the Indiv idual  in Society: Psychological and Legal Issues. New 
York: Hol t .  

Devl in,  Lord P. (1956). Tr ia l  by Jury.  London: Methuen. 
Etz ioni ,  A. (1974). Creating an imbalance. T r ia l ,  l0 (November/December),  28-30. 
Fei ld,  H.S. (1978). Juror background character is t ics  and at t i tudes toward rape: 

correlates of jurors' decisions in rape t r ia ls .  Law and Human Behavior,  2, 
73-93. 

Fishbein, M. & Ajzen, I. (1973). Belief, Attitude, Intention, and Behavior: An 

Introduction to Theory and Research. Reading, MA: Addison-Wesley. 
Haney, C. (1980). 3uries and the death penalty: readdressing the Witherspoon 

question. Crime and Del inquency, 26, 512-527. 
Hans, V.P. (1982). Gentlewomen of the Jury.  Paper presented at the meeting of the 

Law and Society Associat ion, Toronto, June. 
Hans, V.P. & Vidrnar, N. (1982). 3ury select ion.  In N.L.  Kerr & R.M.  Bray (eds . ) ,  

The Psychology of the Courtroom. New York: Academic Press. 
Harman, H. & G r i f f i t h ,  3. (1979). Justice Deserted. London: Nat ional  Counci l  for  

C iv i l  L iber t ies .  
Hepburn, 3.R. (1980). The object ive rea l i t y  of evidence and the u t i l i t y  of 

systematic jury select ion. Law and Human Behavior,  4, 89-102. 
Hoffman, L .R.  (1965). Group problem solv ing.  In L. Berkowi tz  (ed . ) ,  Advances in 

Experimental  Social Psychology. Volume 2. New York: Academic Press. 



298 V. P. Hans  

Kairys, D., Schulman, 3. & Harring, S. (eds.) (1975). The 3ury System: New Methods 
for Reducing Prejudice. Cambridge, MA: National 3ury Project and National 
Lawyers Guild. 

Kalven,  H. & Zeisel ,  H. (1966). The Amer ican  3ury.  Boston: L i t t l e ,  Brown. 
Kuhn, R.S. (1968). 3ury d i sc r imina t ion :  the next phase.  Southern Cal i forn ia  Law 

Review,  41, 235-328. 
Lemper t ,  R. (1975). Uncovering 'nondiscern ib le '  d i f fe rences :  empi r ica l  research  and 

the jury-s ize  cases .  Michigan Law Review,  73, 644-708. 
Leslie,  G .F .  (1982). A chal lenging view of t r ia l  ju r ies .  The Times ,  27 Feb rua ry ,  

p. 5. 
Marshall ,  G. (1975). The judgement  of one's peers:  some aims and ideals of jury 

t r i a l .  In N. Walker ( e d . ) ,  The British 3ury Sys tem.  Cambridge:  In s t i t u t e  of 
Cr iminology,  Cambridge Univers i ty .  

McConahay, 3 . ,  Mullin, C. & Freder ick ,  3. (1977). The uses of social  sc ience  in 
t r ia ls  with pol i t ica l  and racial  over tones :  the t r ia l  of 3oan L i t t l e .  Law and 
Contemporary  Problems,  41, 205-229. 

McEldowney, 3 .F .  (1979). 'Stand by for the Crown': an h i s tor ica l  ana lys i s .  Cr imina l  
Law Review, 1979, 272-283. 

Nemeth,  C. (1981). 3ury t r ia ls :  psychology and law. In L. Berkowitz ( e d . ) ,  Advances  
in Exper imenta l  Social Psychology. Volume 14. New York: Academic  Press .  

Nicholson-Lord,  D. (1982). 'Romans '  jury asked if t h e a t r e  has r ight  to break law.  
The Times,  16 March, p. 4. 

Nietzel ,  M.T. & Dil lehay,  R .C .  (1982). The e f f ec t s  of va r i a t i ons  in voir dire 
procedures in capi ta l  murder t r i a l s .  Law and Human Behavior ,  6, 1-13. 

Note: The case for black juries (1970). Yale Law Journal ,  79, 531-550. 
Okun, 3. (1968). Inves t igat ion of jurors by counsel :  its impac t  on the decis ional  

process .  Georgetown Law 3ournal ,  56, 839-892. 
Penrod,  S. ( t980).  Evaluat ing Social Sc ien t i f ic  Methods of 3ury Se lec t ion .  Paper 

presented at the meet ing  of the Midwestern Psychological  Assoc ia t ion ,  St Louis, 
MO. 

Pi thers ,  M. (1982a). Defence objec ts  to se lec t ion  of jury panel .  The Guard ian ,  27 
April ,  p. 7. 

P i thers ,  M. (1982b). 3udge vets jury for race bias as Asian youths go on t r i a l .  The 
Guardian, 5 May, p. t;. 

Prac t i ce  Direct ion (1973). All England Repor ts ,  1, 240. 
Report of the Depar tmenta l  Commi t t ee  on 3ury Service (under  the cha i rmanship  of Lord 

Morris) (1965). Cmnd 2627. London: HMSO. 
Sabin, H. (1982). Challenging jurors .  The Times,  15 March, p. 9. 
Saks, M. ( t976a) .  The l imits  of s c i en t i f i c  jury se lec t ion :  e th ica l  and emp i r i ca l .  

3ur imet r ics  3ournal ,  17, 3-22. 
Saks, M. (1976b). Sc ient i f ic  jury s e l ec t ion .  Psychology Today, 3anuary ,  48-57. 
Saks, M. & Hast ie ,  R. (1978). Social Psychology in Cour t .  P r ince ton ,  N3: Van 

Nost rand-Reinhotd .  
Schulman,  3 . ,  Shaver,  P . ,  Colman,  R . ,  Emrick,  B. ,  & Chr i s t i e ,  R. (1973). Recipe 

for a ju ry .  Psychology Today, May, 37-44, 77 and 79-84. 
Sealy,  A.P.  (1981). Another look at  social  psychological  aspects  of juror b ias .  Law 

and Human Behavior,  5, 187-200. 
Shirley,  3. (1982). Racial tens ion  haunts  t r ia l s  of suburbia  'mob' .  The Sunday 

Times,  28 February ,  p. 4. 
S tanley ,  3r, A.ZI. (1977). Who should conduct  voir dire? The judge.  3ud ica tu re ,  61, 

70 and 72-75. 



Jury Selection in Two Countries 299 

Stasser, G. ,  Kerr ,  N.L.  & Bray, R.M.  (1982). The social psychology of jury 
del iberat ions: s t ructure,  process, and product .  In N.L .  Kerr & RoMo Bray (edso), 
The Psychology of the Courtroom. New York: Academic Press. 

Suggs, D. & Sales, B.D.  (197g). The art and science of conduct ing the voir  d i re .  
Professional Psychology,  9, 367-388. 

Swain v. Alabama (1965). 380 U.S.  202. 
Tapp, 3 .L.  & Kennis ton,  A. (1976). Wounded Knee - Advoca t e  or Expe r t .  Paper 

presented at the meeting of the American Psychological Associat ion, Washington, 
DC, August.  

The Times (1977). Challenges to jurors much abused. 17 March. 
Thompson, E.P. (1978). The state versus i ts 'enemies'. New Society,  19 October,  

127-130. 
Van Dyke, 3. (1977). 3ury Selection Procedures. Cambridge, MA: Bal l inger .  
Vidmar, N. (1976). Social science and jury select ion.  In Law Society of Upper 

Canada (ed . ) ,  Psychology and the L i t i ga t ion  Process. Toronto, Ontario- Law 
Society of Upper Canada. 

Wellman, D. & Fitzgerald, R. (1978). The appearance of justice and the advantages of 
state: the process of voir dire in political trials. Contemporary Crises, 2, 373- 
405. 

Young, 3. (19g l ) .  The Contempt oI Court Act  19gl. Br i t ish 3ournal oI Law and 
Society, 8, 243-255. 

Zander, M. (1974). Are too many professional cr iminals  avoiding convict ion? A study 
in Britain's two busiest courts.  Modern Law Review, 37, 28. 

Zander, M. (1975). 3uries' decisions and acqu i t ta l  rates. In N. Walker ( ed . ) ,  The 
Bri t ish 3ury System. Cambridge: Ins t i tu te  of Cr iminology,  Cambridge Un ivers i ty .  

Zeise l ,  H. & Diamond,  S. (1976). The jury se l ec t ion  in the Mi tche l l -S tans  
conspiracy t r i a l .  Amer ican  Bar Foundat ion Research  3ournal ,  1, 151-17g. 

Ze ise l ,  H. & Diamond,  S. (197g). The e f f e c t  of p e r e m p to ry  cha l l enges  on jury and 

ve rd ic t :  an expe r imen t  in a f ede ra l  d i s t r i c t  cou r t .  S tanford  Law R e v i e w ,  30, 
g91-531. 

VALERIE P. HANS Criminal  3ustice Program, Univers i ty  of Delaware, Newark, DE 
19711, USA. 


	Cornell Law Library
	Scholarship@Cornell Law: A Digital Repository
	1-1-1982

	Jury Selection in Two Countries: A Psychological Perspective
	Valerie P. Hans
	Recommended Citation



