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Abstract

All people rely upon water for life. Indigenous jpées are especially vulnerable to water
conflicts and yet lack recognition in internatiomater law. This thesis adopts Critical
Race Theory to examine the intersection betweesi@undary water law, the doctrine
of sovereignty and the international law of Indigas peoples. The methodology
adopted in this thesis includes: (i) a deconstomctif theUN Watercourse Convention
and the doctrine of sovereignty; (ii) a review ofligenous perspectives on sovereignty;
and (iii) a proposal for the reconstruction of slhaundary water law in a manner that
recognizes the internationally affirmed rights dligenous peoples.

A deconstruction of theJN Watercourse Conventi@and related discourse reveals that
state-centric approaches to transboundary watefdéto recognize Indigenous peoples’
international rights or the pivotal role that Ineiigpus peoples’ traditional knowledge
might play in transcending conflict. Case examplesprovided (Columbia River and
Tsangpo-Brahmaputra River) that illustrate the gtdibility of Indigenous peoples in the
face of state development agreements. The ineguitat exist in international water law
are rooted in the historical doctrine of sovergygmhich has evolved to subordinate
Indigenous peoples’ interests to state interests.

Indigenous perspectives regarding sovereignty geogi counter-point to the dominant
legal discourse and weave an alternate narratatectiallenges the myth of objectivity
and neutrality that surrounds the doctrine of seiggty and international law generally.
Once we recognize that sovereignty is a socialtoacts we can recognize our collective
ability to reconstruct international laws in a manthat transcends the sovereign
discourse and recognizes the rights of Indigeneaples. Endorsement of thaited
Nations Declaration on the Rights of Indigenous te®(UNDRIP) is indicative of
states’ commitment to recognize Indigenous peopigkts throughout the international
legal system.

This thesis concludes by offering a proposal feprestructing transboundary water law
through a return to ethics and coalition buildiRgture reform should be directed
towards (a) articulating an international wateliethth the critical engagement of
Indigenous peoples; and (b) ensuring that rivembaigjanizations are established on
every transboundary river in a manner consistetit this shared international water
ethic.

Electronic copy available at: http://ssrn.com/abstract=1997539
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Chapter 1:  Introduction

Water is life's mater and matrix, mother and medium
There is no life without wateér.
Albert Szent-Gyorgyi
Fierce national competition over water resources peompted fears that
water issues contain the seeds of violent conffietl the world's peoples
work together, a secure and sustainable water &itan be ours.

Kofi Annan, former UN Secretary General

1.1  Anticipating Water Conflict

Water is the world’s most precious resource. Wiatéfe. All living beings
depend upon water for survival. As a growing glgimpulation relies upon dwindling
supplies of fresh potable water, conflict over heater is governed appears inevitable.
However, there is also an unprecedented opportéontgooperation and reconciliation
as we come to terms with our interdependence anftalility of our existence on this
planet® Given the paramount importance of water to ouvisal and the inevitability of
conflict over limited water resources, thoughtfavgrnance strategies are required to
guide ethical human relationships regarding shewseér. The need for effective
international water laws is especially pressindiwithe context of transboundary rivers:

rivers that flow through two or more sovereign esat

! Albert Szent-Gyorgyi, Biochemist, Nobel Prize Wémncited in Saskatchewan Watershed Authority,
“Celebrating and Conserving Water”, online: Saskatwan Watershed Authority
<http://www.swa.ca/WaterConservation/default.asp@tCelebratingWater>.

2 Kofi Annan, former UN Secretary General, citedN-Water, Transboundary Waters” UN International
Decade of Action, Water for Life 2005-20b®line: UN
<http://www.un.org/waterforlifedecade/transboundavgters.shtm# [UN-Water].

3 Jeremy Rifkin.The Empathic Civilization: The Race to Global Caassness in a World in Crisis
(Penguin Group: New York, 2009).




By their very nature, transboundary watercoursés tiie potential to become
flashpoints for conflict or cooperatidninternational river basins are not constrained by
political boundaries and as such are potent remsnofethe interconnectedness of our
global ecosystem as well as the inherent limitatiohsovereignty as an organizing
principle of international water lawv. States and local communities can either compete
for limited resources or work together to optimize. There are approximately 260
transboundary river basins that cover 45% of the kurface of our planétAt least 145
nations have territory within an international dige basi. Transboundary river basins
currently support nearly half our global populatand yet the availability of fresh water
is declining rapidly’ Brown & Odeh observe that population growth alower the last
100 years has led to an almost “80 percent drgircapita water availability”.
Increasingly, stress on the natural environmenttdweater scarcity, pollution, resource

development and climate change have magnifiedriveigg need for facilitated

* Heather L Beach et alransboundary freshwater dispute resolution: Tlyepractice and annotated
referencegNew York: United Nations University Press, 206089 [Beach et al].

® Stephen C McCaffreyfhe Law of International Watercours@s® ed (Oxford: Oxford University Press,
2007) at 68 [McCaffrey (2007)].

® Alex Grzybowski, Stephen C McCaffrey & Richard Kisley, “Beyond International Water Law:
Successfully Negotiating Mutual Gains Agreementdifiternational Watercourses” (2010) 22 Global Bus
& Dev't LJ 139 at 139-140 [Grzybowski et al].

"R Paisley & G Hearns, “Some Observations from ReEgperiences with the Governance of
International Drainage Basins” in AC Corréa and @aliEckstein, edsPrecious, Worthless or
Immeasurable: the Value and Ethics of Wateubbock, Texas: Texas Tech University, 2006)ran|
Governance-IWLearn <http://governance-iwlearn.ombentent/uploads/2010/09/Texas-Tech.pd&t 4
[Paisley & Hearns]. The authors define an “intéioval drainage basin” as referring to “fresh water
resources that are shared by two or more sovestégaes”. Thorson defines an “international dragnag
basin” as “more than simply a transboundary riitas, the entire geographic area of a watershedée’ S
Erica J Thorson, “Sharing Himalayan Glacial MelterafThe Role of Territorial Sovereignty” (2009) 19
Duke J Comp & Int'l L 487, online: Duke UniversiSchool of Law
<http://www.law.duke.edu/shell/cite.pl?19+Duke+J.h@fn+&+Int'l+L.+487+pdf at 506 [Thorson].

8 paisley & Hearnsbid at 4.

° Anna Brown & Nancy Odeh, "Towards a Global Transimary Watercourse and Aquifer Agreement
(GTWAA) in William R. Moomaw & Lawrence E. Susskingds,Papers on International Environmental
Negotiation, Volume 1Bnsuring a Sustainable Futu@oston: MIT-Harvard Public Disputes Program,
2006) online: Program on Negotiation, Harvard Lash@&l <http://www.pon.harvard.edu/shop/papers-on-
international-environmental-negotiation-series/at 2 [Brown & Odeh].




transboundary cooperation and dispute resolutidhe potential for conflict is immense;
the opportunity and need for peace building arauaisboundary rivers is equally great.
This thesis considers the international law ofstaundary rivers from the perspective of
Indigenous peoples who rely upon these resourecdbda survival and whose sacred
responsibilities to water are central to their axet°
1.2  Transboundary Water Law, Indigenous Peoples an8overeignty

My thesis has evolved over time. | initially appcbed international water law
from the question of how to increase public pgpation in the governance of
transboundary rivers. However, early in my studiegas given the opportunity to attend
several formative meetings of the Canadian ColurRar Basin Forum comprised of

dozens of federal and provincial department bunedsi@s well as representatives from

1% Throughout this paper, | have used the word “ladigus” in the spirit of the sentiments of preeminen
international legal scholar, S James Anaya:

... the term indigenous refers broadly to the livilescendants of preinvasion inhabitants

of lands now dominated by others. ... They are inubges because their ancestral roots are

embedded in the lands in which they live, or wdiltd to live, much more deeply than the

roots of more powerful sectors of society livingtbe same lands or in close proximity.

Furthermore, they are peoples to the extent theyeose distinct communities with a

continuity of existence and identity that linksiéo the communities, tribes, or nations of

their ancestral past.
See James S Anayladigenous Peoples in International La®® ed (Oxford: Oxford University Press,
2004) at 3 [Anaya (2004)]. Corntassel & Primeatertbat “indigenous” is the designation that “is mos
widely used among native populations themselvesnteygovernmental organizations (IGOs) such as the
United Nations, as well as by many nongovernmeorignizations (NGOs). See Jeff J Corntassel &
Tomas Hopkins Primeau, “Indigenous ‘Sovereigntyd &mternational Law: Revised Strategies for
Pursuing Self-Determination” (1995) 17:2 Hum RtagXeprinted in (2006) 2 Hawaiian Journal of Law &
Politics 53 at 55 [Corntassel & Primeau]. Howevealso acknowledge that any definition of Indigaso
may include inherent limitations. The UN Officktbe High Commissioner of Human Rights affirmsp“n
formal universal definition is necessary for theagnition and protection of their rights”. See UN
Development GrougGuidelines on Indigenous Peoples’ Issu@908) online: Office of the High
Commissioner of Human Righth#p://www2.ohchr.org/english/issues/indigenoussiguidelines.pdf at
8. Other scholars expressly reject the term “aliwaif) and the term “Indian”. See Taiaiake AlfredJ&ff
Corntassel, “Being Indigenous: Resurgences ag@iostemporary Colonialsm” (2005) 40:4 Government
and Opposition 597 [Alfred & Corntassel]; Akwesadi@es, “Indigenous Peoples, Self-Determination
and the Unfounded Fear of Secession” (1995) asntegdrin Robert Odawi Porter, eBlpvereignty,
Colonialism and the Indigenous Nations: A Read@rham, North Carolina: California Academic Press
2005) 713 [Akwesasne Notes] [RO Porter]. | hadepted the term “Indigenous” throughout this paper
except when quoting scholars that have used diffeezminology. Within the Canadian context, hoagv
I have used the term “First Nations” where appraterto indicate the Indigenous peoples that resittén
Canada. The term “First Nations” does not includ&isior Inuit.




several First Nations Bands that reside withinGa@adian Columbia Basi. The
experience was a transformative one for me pergon@hne observation in particular has
had a lasting and profound impact upon my reseditth.communication gulf between
government officials and the Indigenous represamstvas staggering.

When the Indigenous representatives spoke aboyiréssing issues confronting
the Columbia River, they spoke passionately ofitgsg@almon and grandchildren. They
called for a basin-wide approach to governanceeamghasized the interconnectedness
of all living things within the river basin. The tmaucrats smiled politely and spoke
pragmatically of limited mandates, budget constsaiand overlapping political
jurisdictions while simultaneously strategizing tgs potential press releases. The gulf
in understanding and intentions was palpable.hAtdore of the disconnection was a
conflict of core values and different assumptiobnsw the nature of our relationship with
the river and its ecosystem. The Indigenous reptatees stopped coming to the
meetings?® | became uncomfortable participating in the distons between government
departments and disengaged from the process.

Upon reflection, it became clear to me that th&t itep on the long road to
participatory decision-making must begin by bridgthe communication gap between

the state governments and Indigenous peoples,resuttieg that the latter are truly

M participants in these meetings included repreteesafrom the following: British Columbia (BC)
Ministry of Environment BC Hydro, BC Crown Agenci8gcretariat, BC Intergovernmental Relations
Office, BC Ministry of Energy, Mines & Petroleum &murces, Canadian Columbia River Inter-tribal
Fisheries Commission, Canadian Consulate — S€BfHAIT), Canadian Ministry of Indian & Northern
Affairs, Columbia Basin Trust, Environment Canallizsheries & Oceans Canada, Natural Resources
Canada, Okanagan Nation Alliance, Shuswap NatidmI'€ouncil, & Ktunaxa Nation Council.

12 First Nations did participate in subsequent mestinin 2007, seventeen Canadian federal, provjncia
regional and First Nation agencies signed a Menthranof Understanding and have committed to
collaborating on transboundary water managemeunessthrough the Canadian Columbia River Forum.
See Canadian Columbia River Forum. “Canadian CbiamRiver Forum Memorandum of
Understanding”, online: Canadian Columbia Riveruroy
<http://lwww.ccrf.ca/assets/docs/pdf/MOU_Eng_17.pdf>



engaged in the governance of transboundary rividsegan to research the rights of
Indigenous peoples in transboundary water law andd that, because they lacked
recognition of power akin to sovereign status, tveye excluded from the discourse on
the law of transboundary rivers. Indigenous irges@vere summarily relegated to a
matter of domestic concern, a common state praoficelonization. This struck me as
contrary to the international status of Indigenpasples as affirmed by thénited
Nations Declaration on the Rights of Indigenouses| UNDRIP or the Declaration}?
In 2010, UN Secretary-General Ban Ki-moon stated dme of the five objectives of the
Second International Decade of the World's IndigenBeoples is:

Promoting thdull and effective participationf indigenous peoples in

decisions which directly or indirectly affect théfestyles, their

traditional lands and territories, their cultunalegrity as indigenous

peoples with collective rights or any other aspdédheir lives...

... participation in intergovernmental work is a cetement ...

of the Second Decade and a fundamental human nghts in

international law, firmly enshrined in internatiomaman rights

instruments. The United Nations Declaration onRinghts of

Indigenous Peoples reconfirms this norm and anslgsés meaning as
it pertains to indigenous peopl¥s.

13 United Nations Declaration on the Rights of Indiges PeoplesUN GAOR Doc.A/RES/61/295 (13
September 2007) online: UNtp://www.un.org/esa/socdev/unpfii/en/declarativm|> [UNDRIF.

14 Ban Ki-moon, UN Secretary-General (201Rgport on the Midterm assessment of the progresi iina
the achievement of the goal and objectives of dve®& International Decade of the World’s Indigesiou
People cited in Ellen Gabriel (Speaker), “Joint Statetm@#Grand Council of the Crees (Eeyou Istchee);
Inuit Circumpolar Council; Assembly of First Natgrinternational Alliance of Indigenous and Tribal
Peoples of Tropical Forests/Alianza Internacioralas Pueblos Indigenas y Tribales de los Bosques
Tropicales; International Indian Treaty Councill@); Na Koa lkaika KaLahui Hawaii; First Nations
Summit; Union of British Columbia Indian Chiefs; Merk of the Indigenous Peoples-Solomons (NIPS);
Federation of Saskatchewan Indian Nations; Trea@iéfs; Innu Council of Nitassinan; Kus Kura S.C.;
Haudenosaunee of Kanehsata:ke; Kakisiwew Treatyn@bWchapowace Cree First Nation; Cowessess
Cree First Nation; First Peoples Human Rights Gioalj Canadian Friends Service Committee (Quakers);
Center for World Indigenous Studies; KAIROS: CaaadEcumenical Justice Initiatives” (Statement
presented to the Expert Mechanism on the Righisdiflenous Peoples Fourth session, Geneva 11-¢5 Jul
2011) [unpublished], online: Canadian Friends Serndommittee < http://quakerservice.ca/wp-
content/uploads/2011/07/Expert-MECHANISM-Study-RsiRt-to-Participate-ORAL-Statement-GCC-et-
al-July-12-11.pdf> at 2, paras 10 & 11[Gabriel] [@msis added].




This recognition of Indigenous peoples’ internasibnghts to fully participate in
environmental decision-making is absent from thed&transboundary rivers.

This observation was further reinforced by my reseaegarding the Tsangpo-
Brahmaputra River Basin that runs through the Hayah Mountains of the Tibet
Autonomous Region in China and flows through In@hutan and Bangladesh.
Governance of this transboundary river is compéiddiy the complexity and magnitude
of the issues confronting the Indigenous peopleRlwét, as well as the ongoing dispute
between China and India over portions of Arunchradesh, all of which centre around
conflicting claims of sovereignty. In this contethe requirement of unambiguous
sovereign status in order to access the interredtlaw of transboundary rivers may
actually exacerbate violent conflicts in the ared andermine the status of Indigenous
peoples’ who have never ceded their sovereignty these regions.

Together, the case examples of the Columbia an@ighrgpo-Brahmaputra
Rivers prompted me to critically examine the inéetsn between the international law
of transboundary watercourses, the doctrine ofreigety, and the international rights of
Indigenous peoples. The issues surrounding thesevers brought into focus the effect
that the doctrine of sovereignty has had in transdary water law in excluding
Indigenous peoples from participating in internagibtransboundary negotiations.

TheUnited Nations Convention on the Law of the Nonigjtional Uses of
International WatercoursgdJN Watercourse Conventipis intended as a mechanism to

govern the economic and political relationships aggeements between sovereign states



only and does not recognize the rights of non-staters:> While at first glance this may
seem standard for an international conventioss, firoblematic for two reasons:
) it does not acknowledge and integrate the rightsdigenous peoples as
ratified in a myriad of other international instrants; and
i) it does not provide any mechanism for disp@satution for conflicts
regarding transboundary waters that are outsidevadll-defined and clearly
delineated state-to-state relationship.
Rather than help reduce conflict over these rivéis, state-centric focus of tHgN
Watercourse Conventiomay actually serve to further entrench competiaod conflict
over territories in order to obtain or preserve ¢méitlements that come with sovereign
status.

TheUN Watercourse Conventias a particularly unique subject matter for an
analysis of the doctrine of sovereignty in thas itlirected at transboundary waters,
which by their very nature defy claims of soveregmitlement. Stephen C.

McCaffrey®, author ofThe Law of International Watercours@S? ed. (2007), considers
the challenges that arise when attempting to aghy@ydoctrine of territorial sovereignty
to transboundary waters and observes that translaoymwater defies ownership in that it
is “more akin to clouds, winds and migratory bitdan to land™’ In his role as special

rapporteur to the United Nations International L@ammission during the drafting of the

15 Convention on the Law of the Non-Navigational Usfdsiternational Watercoursespened for

signature 21 May 1997, 36 ILM 700 (1997) (not yefdrce) at Art 2 UN Watercourse Conventibn

'8 professor McCaffrey is one of the world’s foremasthorities on international water law. He was a
member of the United Nations International Law Cdesion from 1982-91 and served as its chair during
the 1987-88 session. He served as special rappdotetine commission’s draft articles on the lawtiod
non-navigational uses of international watercoyragch formed the basis of tléN Watercourse
Convention See full biography online: Pacific McGeorge Sdhafd_aw
<http://www.mcgeorge.edu/x7296.xml>.

" McCaffrey (2007)supranote 5 at 68.



UN Watercourse ConventipMcCaffrey made firsthand observations regardimeg t
negotiation of the Convention. He perceives thatafle principles set out in théN
Watercourse Conventiaes constituting a radical departure from the trawial notions
of absolute territorial sovereignty. In 2008, Méf@ay stated that theIN Watercourse
Conventiorfthoroughly rejects any notion that sovereigntgioshared water resources
is part of international law. ... A right to sharearcommon resource is difficult, at best,
to reconcile with the notion of ‘sovereignty’ owiat resource™® He further asserts that
“[t]he notion of sovereignty over shared watermswpported both in state practice and in
the work of expert groups? McCaffrey also emphasizes the inclusive naturgf
Watercourse Conventiamegotiations to emphasize its universal appliggbiHe states:
... the Convention will be of value whether or nogniters into force
because it was negotiated in a forum in which aityuany interested state

could participate, and therefore reflects the vieithe international
communityon the subjec®

When viewed from a state perspective, tié Watercourse Conventios perceived by
supporters and detractors alike as representiagdariark departure from the historical
doctrine of sovereignty.

When viewed from the perspective of Indigenous Efhowever, sovereign
status continues to be a barrier to accessinglicamslary water law. As non-state

actors, Indigenous peoples have no rights undddh&Vatercourse Conventi@and are

18 Stephen C McCaffrey “Introduction: Politics andvBeignty over Transboundary Groundwater” (Paper
presented to Proceedings of the Annual Meeting ArarrSociety of International Law Panel Discussion
entitled “If Water Respects No Political BoundariBses Politics Respect Transboundary Waters?"§R00
102 American Society of Int'l L Proc 353, onlin&TOR <http://www.jstor.org/stable/25660314> at 354
[McCaffrey (2008)].

2 Ibid at 355.

2 McCaffrey (2007)supranote 5 at 376 [emphasis added]. Also at 359, Mit€@abbserves that the
Working Group, which drafted tHéN Watercourse Conventipwas open to participation by all member
states within the United Nations as well as stdtaswere only members of specialized agenciebef t
United Nations. This had the effect of allowingtst such as Switzerland to participate in thetidgabf

the Convention even though they were not membetiseof)nited Nations.



rarely mentioned in the legal discourse regardiagdboundary rivers despite the
overwhelming affirmation of international Indigersoughts by the majority of states. In
this respect, the doctrine of sovereignty contirtoedictate who may participate in the
international law of transboundary rivers and whpeloples are deemed to be members
of the “international community” that are entitlexishare in the transboundary water
resource$!

TheUN Watercourse Conventiamas opened for signature on 21 May 1997 and
has been endorsed by 24 countffedt has not yet come into force because it lahks t
35 signatories required for ratification. NotalJNDRIPwas initially adopted on 13
September 2007 by 144 countries and as of Jan@4d® I2as been endorsed by 150
countries> Numerous provisions &JNDRIP affirm an indirect right to water as
incidental to Indigenous peoples’ rights to cultuméegrity and economic development.
Articles 25 and 32(2) expressly affirm Indigenoe®ples’ rights to water and require
states to obtain Indigenous peoples’ “free andrméxl consent” prior to any
development that impacts water in their territaffesSiven the overwhelming state

support fotUNDRIP, does théJN Watercourse Conventidruly reflect the views of the

L Ipid.

22 UN Treaty Collections, “Convention on the Law bé&tNon-Navigational Uses of International
Watercourses New York, 21 May 1997” (Status asddriuary 2012), online: UN Treaty Collections
<http://treaties.un.org/Pages/ViewDetails.aspxAdNMESONLINE&tabid=2&mtdsg_no=XXVII-
12&chapter=27&lang=en#Participants>.

% UNDRIP, supranote 13.UNDRIP was originally endorsed by 144 countries in faydour countries
voting against and 11 countries abstainiftge four countries that voted agaikltDRIP were Canada, the
United States, Australia and New Zealand. All fbave since endorséfNDRIP. The countries
abstaining were: Azerbaijan, Bangladesh, Bhutamuidi, Colombia, Georgia, Kenya, Nigeria, Russian
Federation, Samoa and Ukraine. Columbia and S#raea since expressed their support of the
Declaration. See UN Bibliographic Information SymstUnited Nations Declaration on the Rights of
Indigenous Peoples: resolution / adopted by thegtsmMssemblyonline: UN
<http://unbisnet.un.org:8080/ipac20/ipac.jsp?prefileting&index=.VM&term=ares61295 Also see
UN PFII, “United Nations Declaration on the Rigbfdndigenous Peoples Adopted by the General
Assembly 13 September 2007”, online: United Nations
<http://www.un.org/esa/socdev/unpfii/en/declaratiml|>.

24 UNDRIP, supranote 13.




international community on the subject of interoadél water law? If international values
have changed, then thiN Watercourse Conventialso needs to be updated to reflect
the international rights of Indigenous peoples.

In this thesis, | contend that state-centric apghea to transboundary water law
fail to recognize Indigenous peoples’ internatiomgits or the potentially pivotal role
that Indigenous legal theory and Indigenous pebglesvledge might play in
transcending conflict. The international commurigy transcend the conflict inherent in
sovereign discourse by developing internationakwkstw in a manner that recognizes
Indigenous peoples’ rights to participate in desismaking regarding transboundary
rivers and to gain access to regional dispute uéisol mechanisms. This can be
achieved on a ‘without prejudice’ basis such thatlaws concerning shared water
resources can evolve without adversely impactingpsoples’ claim to sovereignfy. If
sovereign status remains a precondition to acagssid participating in transboundary
water law, then th&JN Watercourse Conventiaffectively perpetuates imperialist
values and the historical exclusion of Indigenoesges from the international
community.

While overcoming references to state sovereigntgternational water law is a
daunting task, a review of the history of Indiges@eoples’ international rights in can
provide us with insights about how to navigatedbetrine of sovereignty in
international law. Hammer contends that intermatidaws and norms regarding
Indigenous peoples’ status and position can proaidemportant bridge between
guestions regarding the human right to water amdrabover water as a resource, as well

as issues relating to the environment. He states:

% personal conversation with June McCue (2011).
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By considering indigenous peoples and their appgresito the land, we can
begin to conceive of a holistic approach to watet goes beyond the
sovereign dialogue pertaining to states and teeiitories®®
The primary objective of this thesis is to recoadilternational water law with the
international law of Indigenous peoples. In thetreection, | set out my methodology

for undertaking this research project and introderitecal race theory as the theoretical

framework for this thesis.

1.3  Theoretical Framework and Methodology

The primary focus of this thesis is to deconstrdetolonize and offer directions
for reconstruction of the international law of ts@oundary rivers from Indigenous
perspectives. Throughout this research, | hava ga&led by the questiokiVhat would
an international law of transboundary rivers lookd if it were drafted from the
perspective of international Indigenous law andoity® To answer this question, | have
adopted Critical Race Theory as my theoretical &awork to critically examine the
impact of theUN Watercourse Conventipits related discourse and the role of the

doctrine of sovereignty upon Indigenous peoples.

1.3.1 Critical Race Theory

Law and order exist for the purpose of establishlogtice and ...
when they falil in this purpose they become the dangly structured dams
that block the flow of social progress.

Martin Luther King Jr. (1963)

% | eonard Hammer, “Indigenous People as a Catabyshpplying the Human Right to Water” (2004) 10
International Journal on Minority and Group Righ&l at 150.

27 Martin Luther King in Carol AylwardCanadian Critical Race TheoiHalifax: Fernwood Publishing
1999) at 14 [Aylward].

11



In this thesis, | apply critical race theory aapplies to Indigenous peoples in
international water law [Critical Race Theory]. #e core of Critical Race Theory is the
goal of achieving social justice for historicallpmressed groug$. Mutua describes
Critical Race Theory as “ ... a project of outsidergprudence” as it is primarily
directed at “social justice for ‘outsider’ grous” While Critical Race Theory originally
emerged within the context of the struggle of AdneAmerican peoples in the United
States, it has emerged as a theoretical framewatkig relevant for examining the
experience of other oppressed minorities and Imdige peopled’

In Canadian Critical Race Theoit999),Carol Aylward identifies the primary
themes of the theoretical framework as follows:

... a contextual analysis which positions the expess of oppressed
peoples at its center, a deconstruction which #skguestion, How does
this legal doctrine rule, principle, policy or ptige subordinate the interests
of Black people and other people of colour? Andnadtely, a
reconstruction which understands the “duality”a#) recognizing both its
contribution to the subordination of Blacks andestheople of colour and
its transformative powet:
An accompanying methodology has emerged that igoased of a deconstruction of the

law, a presentation of alternatives and a recoatstmu of the law in a manner that

remedies the injusticE. Applied to this thesis, the methodology invaive

8 Christopher Dunbar Jr, “Critical Race Theory andigenous Methodologies” in Norman K Denzin,
Yvonna S Lincoln, & Linda Tuhiwai Smith, eddandbook of Critical and Indigenous Methodologies
(Thousand Oaks: SAGE Publications Ltd., 2008) 883iSmith (2008)].

%9 Makau W Mutua, “Critical Race Theory and Internatl Law: The View of an Insider-Outsider” (2000)
45 Vill L Rev 841, online: Social Science Reseaxetwork <http://ssrn.com/abstract=1525526t 848
[Mutual].

O bid at 841-842.

31 Aylward, supranote 27 at 34-35.

32|bid. Aylward offers the following methodology: “Critit®ace methodology requires a deconstruction
of legal rules, principles and policies and it ¢erades the so-called “neutrality” and “objectivitgf laws
that oppress Blacks and other people of colourobsgttuction is designed to confront subtle forms of
discrimination perpetuated by law. Critical Racedty attempts to expose the ordinariness of raaistn

to validate the experiences of people of coloulictvlare important for understanding laws that pergie
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0] a deconstruction of the law of transboundavers by confronting the
role of the legal doctrine of sovereignty withindmational water law
and demonstrating how it operates to subordinatgémous peoples;

(i) a presentation of alternate narratives regaydndigenous peoples’
relationships to sovereignty which together “te# story™* of the
racial antagonism that is at the center of thellpgaciple in question;
and

(i) a reconstruction of the international lawtodinsboundary rivers
through a return to ethics and coalition building.

International law is not beyond the reach of CaitiRace Theory. Andrews
emphasizes the ability of Critical Race Theoryudtonask the veneer of equality and
neutrality of international law and to expose intional law’s colonial trappings’”
Mutua identifies the role that Critical Race Theoayn play in challenging the supposed

“universality” >

of international law. Proponents of internatiolaa tend to present it as
a universal system of laws that is premised on l@guand neutrality. Mutua asserts that
international law by its very nature is “Euroceatn that it issues from European
thought, culture and experiences. This specifidégies international law

universality.® Critical Race Theory provides a framework foratestructing how
colonialism and cultural bias have infiltrated mmational legal systems and institutions

and challenges the supposed universality of intemnal laws. Mutua contends that the

application of Critical Race Theory to internatiblzav reveals that:

their disenfranchisement. ... Critical Race Theospamploys “narrative,” or storytelling. Narrative
functions in a number of ways. It can allow lawg/and others to “tell the story” of their clientedathe
Black experience of racism and subordination. ...r&tare can debunk the myths of neutrality and
objectivity by placing emphasis upon the confraotadl nature of an encounter ... in its social and
historical context of racial discrimination. ... Tfieal stage in Critical Race methodology is
reconstruction. What are the alternatives (if aoythe existing doctrine, legal rule, principlepactice
that will advance the cause of Black people?”

% |pid.

34 penelope Andrews, “Making Room for Critical Radee®ry in International Law: Some Practical
Pointers” (2000) 45 Vill L Rev 855 at 858.

% Mutua,supranote 29 at 844-845.

* |bid at 841.
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... international law has largely been developeddemoyed as a vehicle

for advancing particular interests, for the benefiispecific peoples,

cultures and regions and, as a consequence, faethenent of particular

interests, peoples, cultures and regitns.
Beyond deconstruction, Critical Race Theory alskd$ithe promise of reconstructing
international law in a manner that reflects trueversality and social justice. Mutua
asserts that, “international law need not be amungent for exclusion and exploitation”
and that “it can and should speak to more noblal#ié® Critical Race Theory therefore
brings with it an “emancipatory potential ... thahdze tapped and deployed as part of
the project for the reconstruction of internatiolaaV.”°

| have adopted Critical Race Theory and methodofomy the perspective of

Indigenous peoples recognizing that they have hesarically oppressed and
disenfranchised. Specifically, my research chgkisnthe tendency of international water
law and the mainstream discourse associated vaitisiioundary water law to
subordinate and marginalize the rights and interesindigenous peoples. This thesis
demonstrates how ongoing colonial presumptions tabeuprimacy of state sovereignty
in the international law of transboundary riversdaperated to exclude Indigenous
peoples’ from the social contract that forms theidaf international water law. Ciritical
Race Theory provides a lens through which to argitransboundary water law from the

perspective of Indigenous peoples and to envistm international water law could be

reconstructed if it were founded upon post-imperales such as mutual resp&ct.

*" Ibid at 845.

%8 |bid.

% |bid.

“0 Alfred identifies “three post-imperial values: semt, mutual recognition, and cultural continuitg&e
Taiaiake Alfred, “Sovereignty” in Joanne Barker, 8dvereignty Matters: Locations of Contestation and
Possibility in Indigenous Struggles for Self-Detigrism (Lincoln: University of Nebraska Press, 2005) 33
at 38 [Alfred (2005)] [J Barker].
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Respect is a key theme in Indigenous scholardhnifer well received book
Decolonizing Methodologies: Research and IndigerRespleq2002), Linda Tuhiwai
Smith writes:
The term ‘respect’ is consistently used by indigenpeoples to underscore
the significance of our relationships and humanifiyrough respect the
place of everyone and everything in the univerdespdt in balance and
harmony. Respect is a reciprocal, shared, cogtaterchanging principle
which is expressed through all aspects of sociatlaot. Haig-Brown and
Archibald write that, “to be in harmony with ondsetther members of the
animal kingdom, and other elements of nature regttinat First Nations
people respect the gift of each entity and estalalired maintain respectful,
reciprocal relations with each’. The denial by West of humanity to
indigenous peoples, the denial of citizenship amadmn rights, the denial of
the right to self-determination — all these demiatstpalpably the
enormous lack of respect which has marked theileekgbf indigenous and
non-indigenous people$”

To restore dignity overall, reconstruction of imational water law must accord with

respect for both Indigenous and non-Indigenous lesp

The current chapter outlines the methodology aedrttical framework of this
thesis. Chapter 2 sets out to deconstruct intiemmel water law. This chapter introduces
theUN Watercourse Conventiand related mainstream discourse and demonstrates
the doctrine of sovereignty operates to excludégkrbus peoples from participating in
international water law and discourse. Chaptds@ provides two case examples that
locate Indigenous peoples and interests withirctdmplex geopolitics of two
transboundary rivers: the Columbia River and thengpo-Brahmaputra River. The first

case example demonstrates how Indigenous peopleslean adversely impacted by

past transboundary developments and how their agdegal claims and future interests

“! Linda Tuhiwai SmithPecolonizing Methodologies: Research and IndigerResplegNew Zealand:
University of Otago Press, 2002) at 120 [Smith @DOAlso see Alfred (20055upranote 40 at 46 where
he observes that, “Indigenous perspectives offerradtives, beginning with the restoration of amegof
respect.”

2 personal conversation with D. Anthony Knox (2011).
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are routinely relegated to a secondary domesticaxon The second case example
illustrates the extreme vulnerability of Indigenqeoples and the geopolitical tensions
that are exacerbated by linking rights regardiaggboundary water with sovereign
status. This chapter will demonstrate how theesrtinment of the doctrine of
sovereignty in international water law undermirtesinternationally protected rights of
Indigenous peoples and potentially fuels confiictegions where sovereignty is disputed
or unresolved?

Chapter 3 provides alternative narratives and getsges regarding sovereignty.
This chapter offers a brief history of the concafpsovereignty in classical Western legal
discourse to show how it has been manipulatedtesl @f Western lawmakers to
dominate Indigenous peoples and exploit resourCmpter 3 then undertakes a
literature review of Indigenous experiences angectives of sovereignty. This chapter
will show that the concept of sovereignty is ndixad absolute but rather is a socially
and culturally derived concept that has been shbpdéawmakers for specific political
purposes. Once we acknowledge sovereignty as al otistruct, we can imagine the
reconstruction of new laws grounded in mutual respe

Chapter 4 offers proposals for the reconstructionternational water law in a
manner that is inclusive of Indigenous perspectiVéss chapter considers how

Indigenous peoples have successfully assertedrtgbts within international law and

*3 The deconstruction that follows in the next chajrteolves a critical examination of théN

Watercourse Conventicend related discourse. While | do make passifegeace to the International
Law Commission’s draft articles on the law of transndary aquifers, | do not critique those draticks

in this thesis. (See International Law CommissDrgft articles on the Law of Transboundary Aquster
(2008)UN GAOR Sixty-third Session, Supp No. 10, UN Do&2/10, online: UN
<http://untreaty.un.org/ilc/texts/instruments/espldraft%20articles/8 5 2008.pdfajw of
Transboundary Aquifel9 Likewise, | have not undertaken a critical asé& of general water governance
theories such as Integrated Resource Water Manag&R\M) theories or Integrated Water Initiatives
(IW1), although | do make reference to them in sanstances. Finally, thigesis is concerned solely with
international law of transboundary rivers and doeisattempt to analyze the national laws of any siate.
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reviews several international instruments that gece and affirm Indigenous peoples’
rights. I then consider several proposals for #e®nstruction of international water law.
In my view, simply amending tHéN Watercourse Conventido referencé&)NDRIP and
other Indigenous rights will not achieve genuineoreiliation. | conclude by proposing
a vision for a new and radically inclusive interoaal convention, which encompasses
and integrates international Indigenous laws amdegathrough a return to ethics and
coalition building. | contend that the internatbtaw of Indigenous peoples’ rights
together with the human right to water must form piilars of international water law
reform, effectively displacing the doctrine of soeignty currently governing
transboundary water conflict. In the next sectiaeflect upon my own role as a non-

Indigenous person seeking social justice for Indages peoples.

1.4 Deconstructing My Settler Self: On Becoming aAlly in Water Law

Given that | have adopted Critical Race (Indigenduseory as my theoretical
framework of my thesis, it is relevant to acknovgedhat | am not Indigenous. | am a
second-generation Canadian of European-settleiaiyeriSeveral members of my family
have dedicated their professional and personad liwevorking in close partnership and
friendship with Indigenous peoples. My fatherpaté European descent, has been a
band manager and consultant to British Columbiast Nations for the last 10 years
until his retirement. My mother, a lifelong edumatearned her doctorate at the age of 65
researching and documenting the strength andeesdiof First Nations women as
community leaders in education. Other family meralveork in the field of First
Nations issues in counseling as well as refugeeaaby for Indigenous peoples arriving

in Canada. Others have lived or continue to limd-o'st Nations reserves. As a young
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child, | took annual vacations to visit family omeanote coastal reserve. | am shaped by
my settler heritage and | have also been raiséin& deeply about the ongoing social
and legal reconciliation of Indigenous and non-fjetious peoples’ traditions.
Increasingly, non-Indigenous scholars are explotiregissues that arise as a non-

Indigenous person committed to pursuing socialgador Indigenous peoples. In
Unsettling the Settler WithifPaulette Regan challenges non-Indigenous petiples
confront their privileged status as settlers:

The significant challenge that lies before us ituto the mirror back upon

ourselves and to answer the provocative questisagby historian Roger

Epp regarding reconciliation in Canada: How do wleesthe settler

problem?*
In “Ethical Space of Engagement”, Cree ethicistlli@/Ermine shares a similar
perspective on the need for non-Indigenous pedpledernalize the observable
injustices:

Currently, the situation, and very often the plightndigenous peoples,

should act as a mirror to mainstream Canada. ®hditons that

Indigenous peoples find themselves in are a réfledf the governance and

legal structures imposed by the dominant soci&tgeed, what the mirror

can teach is that it is not really about the situabf Indigenous peoples in

this country, but it is about the character andonai a nation to have

created such conditions of inequity. It is abdwat mmindset of a human
community refusing to honor the rights of other lmecommunitie&>

Barker observes that, to the extent that Indigepaaples are confronted with the

imperative to overcome historic injustices, settleoples are equally confronted with the

4 paulette Regatynsettling the Settler WithifWancouver: UBC Press, 2010) at 11 [Regan].
“>Willie Ermine, “The Ethical Space of Engagememt{2007) 6 Indigenous L J 193 at 200 [Ermine
(2007)].
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imperative to overcome the adverse impacts of ¢oddion in order to realize freedom
and dignity?®
Regan contemplates what it means to become aétsatty” and concludes that it
requires her to “continuously confront the colomiperpetrator in myself, interrogating
my own position as a beneficiary of colonial injost™’ Regan notes that this
commitment to being an ally is necessarily an urfootable and difficult journey.
Those settlers who think that no reconciliationesessary or that a cheap
reconciliation is enough may never aspire to chahgesocio-political
relationships, structures and institutions of ca@bsm. Taiaiake Alfred
reminds us that, “from the perspective of the Ortkovave struggle, the
enemy is not the white man in racial terms, it vgagy of thinking with an
imperialist's mind.” Thus it is possible and ne@gdor those settlers who
would be Indigenous allies to reject the impertaimind in favour of
living in truth, accepting that we will struggledabe discomforted and
unsettled'®
Relying upon Regan’s framework, Barker states tihésecome a meaningful ally, a
Settler must resist the temptation to “re-estald@mfort” and instead continue to ask
“What do we do?” from a “profoundly uncomfortabliage”° This inquiry must
continue to be guided by “an honest inquiry inte tauses and effects of colonialism,
and our individual responsibility for colonizatiarf” Barker concludes that being a

settler-ally involves recognizing the place of gage and power that one holds due to

one’s settler status and then placing those resswatthe disposal of Indigenous peoples.

6 Adam Barker, “From Adversaries to Allies: ForgiRgspectful Alliances between Indigenous and Settler
Peoples” in Lynn Davis, ed\lliances: Re/Envisioning Indigenous-Non-IndigenBetationshipgToronto:
University of Toronto Press, 2010) 316 at 318 [Ak&a].

*" Regansupranote 44 at 236

*® Ibid at 233

9 A Barker,supranote 46 at 323.

*%bid.
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It also requires allies to give up their need totoal Indigenous peoples’ actions or
goals®
From an academic perspective, research that isgdhdigenous perspectives

should set out to make a positive difference faigenous people¥. Regan concludes
that:

.... we must also work in respectful and humble paship with Indigenous

people to generate critical hope — vision thateigher cynical nor utopian

but rooted in truth as an ethical quality in theiggle for human dignity and

freedom>®
As a settler, | acknowledge that | inevitably camry cultural biases with me even while |
try to overcome historical and ongoing prejudicéghile | am aware of the possibility
that | could misinterpret or misunderstand the wartiindigenous scholars, | have also
been raised to believe that it is important to finel courage to cross these bridges of
understanding in an effort to initiate dialogueissues that are vital to humantfy.My
research is my attempt to actively listen to winaigenous scholars have said on these
issues while acknowledging the limitations of mymunderstanding® While
Indigenous lawyers and advocates are bound to britigarer perspective on this

subject, | embark on this project with Robert BrtBids encouragement that “the bigger

issue is commitment to bridging the cultural chasmd serving the needs of the cli€fit”

*! Ibid at 324

%2 Smith (2002)supranote 41 at 191.

3 Regansupranote 44 at 237.

** Sandra Lynne Umpleby;rossing Bridges: The Educational Leadership obENations Wome(PhD
Thesis, Education, University of Victoria, 2007)rfigleby].

%5 Active listening involves carefully listening tohat is being said and then summarizing and reflgcti
back what has been heard to demonstrate undenstandi

*5 Robert B Porter, “Strengthening Tribal Sovereightyough Peacemaking: How the Anglo-American
Legal Tradition Destroys Indigenous Societies” (1028 Colum Hum Rts L Rev. 235, reprinted in RO
Porter,supranote 10, 557 at 570 [RB Porter “Peacemaking”].
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1.5 Conclusion

The United Nations cautions that governance oflimited freshwater resources
in the face of escalating global demand is on@efnhost pressing issues facing the
world in coming decadeX.Yet, international water law “remains remarkablgak to
remedy problems involving international river§” Moreover, international law of
transboundary rivers and related mainstream diseasrout of step with post-imperialist
values that have been affirmed in other internafiamstruments. This thesis critically
examines the intersecting relationship betweennatenal water law, the doctrine of
sovereignty and Indigenous peoples. By adoptingc@r Race Theory as my theoretical
framework, | deconstruct tHéN Watercourse Conventiand demonstrate how the
requirement of sovereign status operates to systdimexclude Indigenous peoples from
participating in the application and developmentrafsboundary water law at the
international level. | then offer alternativesoiar traditional understanding of
sovereignty by considering Indigenous peoples'ti@ighip with sovereign status in
order to demonstrate that sovereignty is nothingenitan a man-made construct that has
been designed and manipulated for political anchesuc purposes. Finally, | consider
how Indigenous laws, wisdom and values might bessrd to inform a reconstruction of
international water law that supports the mutugpeet and dignity of all peoples in the

governance of transboundary water.

" See generally, “UN-Water Documents”, online: UN-{éfa<http://www.unwater.org/>.
%8 Paisley & Hearnssupranote 7 at 7.
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Chapter 2:  International Water Law: A Deconstruction

The first step in a Critical Race Theory analysitoi deconstruct the law or legal
principle in question from the perspective of tipp@ssed group to demonstrate how it
has operated to “subordinate the interetsf that group. The first part of this chapter
reviews the international law of transboundary wadarses and examines the central
role that the doctrine of sovereignty has playethenformation of international
guidelines regarding transboundary rivers. Frostage perspective, théN Watercourse
Conventionis perceived as progressive in its departure filoarstrict application of
absolute territorial sovereignty and codificatidradorm of “sovereign equality’® vis-a-
vis shared watercourses. However, from an Indigeperspective, the emphasis upon
sovereignty in international water law operateprevent the application of established
water ethics to Indigenous peoples. Because tleg@rrecognized by states as
possessing sovereign status within international ladigenous peoples are excluded
from membership in the international community tissguiding the evolution of
international water law principles. This chaptesdtes Indigenous peoples within
international water law and within the contextwbttransboundary rivers: the Columbia
and the Tsangpo-Brahmaputra. The chapter conclwdesnsidering how the emphasis
on sovereignty in international water law not ofdys to acknowledge and protect
Indigenous peoples’ affirmed international rightd imay also exacerbate conflict in
areas where disputed or unresolved claims ovatasrifuel ongoing geopolitical

conflict.

%9 Aylward, supranote 27 at 34-35.

%9 UN Watercourse Conventipsupranote 15. Article 8.1 states that “WatercourseeStahall cooperate
on the basis of sovereign equality, territoriagrity and mutual benefit and good faith in ordeattain
optimal utilization and adequate protection of @einational watercourse.”
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2.1 International Water Law and the Doctrine of Soereignty

By their very nature, transboundary rivers are ffpcints for conflict®® Al
peoples require water to survive and yet demandslowited supplies of freshwater are
increasing as a result of population growth, clengttange. Mcintyre considers the
potential for conflict in terms of increasing poatibn growth and anticipated demand
upon transboundary rivers:

Taking population growth alone, the United Natibias issued startling

predictions for several major international rivgstems. For example,

along the Tigris and Euphrates, the populatiorisagf and Syria are

predicted to more than double, and that of Jordaregrly triple, between

1955 and 2025. On the Nile, the population of Egymtredicted to rise

from 60-90 million and that of Sudan to more thaalgle from 24-56

million in the same period. Similarly on the Gasgie population of

Bangladesh is expected to nearly double and thisiddd to increase by 50

percent. More recently, the WCD has estimatedwtoald population will

reach a peak of between 7.3 billion and 10.7 millkoound 2050 before total

population begins to stabilize or fall and, furthéat by 2025 there will be

approximately 3.5 billion people living in wateressed countrie¥.
Sufficient water flows are required for irrigatidmydroelectricity, fish populations and
ecosystem health all of which will be further impetby the demands of population
growth. In addition to increased demand, transbanndvers are subject to competing
state development projects, the adverse impagislhition, and reduced flows due to
melting glaciers and climate change.

Beach et al. (2000) analyzed dozens of transboynoaars to identify patterns of

possible water conflict with the purpose of helpia@nticipate emerging conflict. The

authors describe the typical pattern of emerginglwb as follows:

®. Owen Mclntyre Environmental Protection of International Watercees under International Law
(Great Britain: MPG Books Ltd., 2007) at 9 [Mclngyr
®2Ipid at 10.
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...riparians of an international basin implement walevelopment projects

unilaterally first on water within their own temwity, in attempts to avoid the

political intricacies of the shared resources. éxhe point, as water demand

approaches supply, one of the riparians, genettadlyegional power, will

implement a project that impacts on at least oniesafeighbours. ... In the

absence of relations or institutions conducivedwofiict resolution, the

project that impacts on one’s neighbours can be@ftashpoint, and

conflict among various parties is imminént.
Despite the critical importance of fresh waterernational water law is ill equipped to
address or remedy conflicts over transboundarysite

TheUN Watercourse Conventias the only international treaty directed at
transboundary river¥. The Convention outlines procedural and substargidelines
for riparian member states to establish agreenfentie optimal and sustainable
utilization of transboundary watercourses. Devetbpver 27 years by the United
Nations International Law Commission, it has ndtemtered into force due to a lack of
signatorie$®
Despite its failure to be ratified, the Conventismccepted as setting out the

customary international law of transboundary rivaamd codifying “the fundamental
principles and rules governing the rights and dutiewatercourse state$” While
bilateral and multilateral agreements between stammain the primary source of

customary international law, théN Watercourse Conventios considered a guiding

document and establishes “a basis for future iatesnal treaties®®

%3 Beach et alsupranote 4 at 40.

® paisley & Hearnssupranote 7.

% Brown & Odehsupranote 9 at 7.

% As of January 2, 2012, there were 24 Partieseédinvention. See UN Treaty Collectiosgpranote
22.

7 Gihan Indraguptha, “Water as a Human Right: Iragamal Dimension” (2011) [unpublished, archived
at University of British Columbia Lui Institute &lobal Studies] at 7 [Indraguptha]. Also see Goybki
et al,supranote 6; Brown & Odelsupranote 9 at 14.

% Brown & Odehjbid at 7.
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2.1.1 UN Watercourse Convention

The customary international law of transboundarjeweurses, as reflected in the
UN Watercourse Conventiois limited in its scope to the rights and obligas of
sovereign states vis-a-vis other sovereign statetcle 2 of the Convention defines the
following terms:

“Watercourse” means a system of surface watergemehdwaters

constituting by virtue of their physical relatiomsta unitary whole and

normally flowing into a common terminus;

“International watercourse” means a watercourses md which are situated

in different States;

“Watercourse State” means a State Party to thept&onvention in whose

territory part of an international watercourseiigated, or a Party that is a

regional economic integration organization, in téeitory of one or more

of whose Member States part of an internationaéweaurse is situated;

“Regional economic integration organization” meansrganization

constituted by sovereign States of a given regmmhich its Member

States have transferred competence in respecttténmgoverned by the

present Convention and which has been duly autbwiiz accordance with

its internal procedures, to sign, ratify, accepprave or accede to it
Article 4(1) states that, “[e]very Watercourse Btigtentitled to participate in the
negotiation of and to become a party to any watesmagreement that applies to the
entire international watercourse, as well as téigipate in any relevant consultationd.”
Several provisions of the Convention set out pracgdyuidelines for cooperation,
information sharing, notification of possible adseeffects, consultation, protection of
ecosystems and responses to emergency conditfatisle 33 sets out a dispute
resolution procedure whereby Member WatercourseeStgree to submit disputes to the
International Court of Justice or submit to theitaation procedures set out in the

Appendix to the Convention. The above definitiansl provisions serve to limit the

scope of th&JN Watercourse Conventido the relationships between states. It does not

%9 UN Watercourse Conventipsupranote 15 at Art 2.
O lbid at Art 4(1).
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provide any recourse or mechanisms for disputdugsn for non-state actors such as
Indigenous peoples. Nor are the equitable prinsiptatained in the Convention

intended to have any application to non-state actor

In addition to the procedural guidelines, thd Watercourse Conventiaodifies
two key substantive principles: (1) the principfeequitable and reasonable utilization,
and (2) the obligation not to cause significaninéo any party® Article 5 and Article

7 state:

Article 5 Equitable and reasonable utilization gpakticipation
Watercourse States shall in their respective tereis utilize an international
watercourse in an equitable and reasonable maimngarticular, an
international watercourse shall be used and deedlby watercourse
States, with a view of attaining optimal and susdble utilization thereof
and benefits therefrom, taking into account theredts of the watercourse
States concerned, consistent with adequate protectithe watercourse.
Watercourse States shall participate in the usesldpment and protection
of an international watercourse in an equitabler@agonable manner. Such
participation includes both the right to utilizeettvatercourse and the duty
to cooperate in the protection and developmenttifeas provided in the
present Convention.

Article 7 Obligation not to cause significant harm

Watercourse States shall, in utilizing an interai watercourse in their
territories, take all appropriate measures to pretree causing of significant
harm to other watercourse States.

Where significant harm nevertheless is caused athen watercourse State,
the States whose use causes such harm shall, abbsleace of agreement to
such use, take all appropriate measures, havingedjiaed for the provision
of article 5 and 6, in consultation with the afesgtiState, to eliminate or
mitigate such harm and, where appropriate, to dstioe question of
compensation.

The equitable utilization and no-harm principles perceived as an attempt to provide a

“dynamic process” for equitably balancing the rgghhd duties of upstream and

" bid at Art 5 & 7. Also see Richard Paisley, “Adversaristo Partners: International Water Law and the
Equitable Sharing of Downstream Partners” (200R)e3bourne J of Int’l L 280 [Paisley]; Brown &
Odeh,supranote 9 at 14. For a full list of rules governingnsboundary rivers, see McCaffrey (2007),
supranote 5 at 384-480.
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downstream riparian stat&s.These principles have evolved as a reflectiostates’
competing perspectives on the proper duties andailins that should attach to the
doctrine of sovereignt{?  Together, they reflect recognition by statest twithin the
context of transboundary waters, the limitationmpbsolute territorial sovereignty is

justified on principles of fairness and equity.

2.1.2 The Doctrine of Sovereignty

The doctrine of absolute territorial sovereigntyriternational law provides that
sovereign nations have the exclusive right to teand control of the land and resources
within their borders> However, the strict application of the doctrifesovereignty to
shared water resources, while tempting, givestagebvious difficulties”’® Competing
theories regarding the rights and duties which khexist between states in international
water law have given rise to debate about the gpjate degree of sovereignty that
should apply to shared water resources, whethergltanceived of as absolute territorial
sovereignty, absolute territorial integrity, limdtéerritorial sovereignty or community of
interests’’

The doctrine of absolute territorial sovereigptgvides that each sovereign state

has exclusive jurisdiction over the land and resesiwithin its borders, “regardless of

any transboundary consequenc&siVhile absolute territorial sovereignty is not ufghe

2 McCaffrey (2007)supranote 5 at 405 and more generally at Chapter 1C0Fidrson supranote 7 at
496-497; Mcintyresupranote 61 at 76.

3 Thorson,bid.

" Katherine Jane Stoeck&conomics and the Equitable Utilization of Transhoary Freshwate(LLM
Thesis, University of British Columbia, Facultylodw, 2004, [unpublished] at 45 [Stoeckel].

> Thorsonsupranote 7 at 493.

S McCaffrey (2008)supranote 18 at 354.

" Thorsonsupranote 7 at 494; McCaffrey (200%upranote 5 at Chapter 5: The Theoretical Basis of
International Watercourse Law: An Examination af #our Principled Theories.

8 Thorsonjbid. Also see, McCaffrey (2007jpid at 112-126.
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in customary international water law, it remaingraportant and influential underlying
principle of international lav? It is typically adopted as the initial negotiatiposition
of powerful upstream states.

On the other end of the spectrum, the principlalsolute territorial integrity

supports the argument that a state may not imphetrfatural flow of water to the
downstream Staté® Downstream states tend to adopt the principleosbhute territorial
integrity as their opening negotiating positioMcCaffrey contrasts the two competing
theories as follows:

While the doctrine of absolute territorial sovergiginsists upon the

complete freedom of action of the upstream sthtd,df absolute

territorial integrity maintains the opposite: thia¢ upstream state may do

nothing that might affect the natural flow of thater into the downstream

state®!

The “middle ground” approach is the principle_oniied territorial sovereigntya

generally accepted principle of international wader that acknowledges both rights and
duties® It is “substantively interpreted as the rightéaitorial sovereignty and the
corollary duty not to cause significant harm to soeereign rights of other Statés.”

A fourth theoretical perspective is that interontil watercourses are the common
property of the states that share the watercdtirdde concept is derived from the

notion “that a community of interest the water is created by the natural, physicaiyu

of a watercourse® Grotius promoted the concept of a river as a compublic

" Thorson,bid.

% |pbid at 496.

8. McCaffrey (2007)supranote 5 at 126.

8 Thorsonsupranote 7 at 496.

% |bid at 497.

8 McCaffrey (2007)supranote 5 at 156-158.
% |bid at 148 [emphasis added].
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property in the early f7century®® McCaffrey cites Henry Farnham'’s work [1904] as
follows:

A river which flows through the territory of sevessates or nations is their
common property ... It is a great natural highwayfemmng, besides the
facilities of navigation, certain incidental advages, such as fishery and the
right to use the water for power or irrigation. teir nation can do any act
which will deprive the other of the benefits of siearights and advantages.
... The gifts of nature are for the benefit of marnkiand no aggregation of
men can assert and exercise such right and owpestthem as will

deprive others having equal rights, and means jolyarent. ... [T]he
common right to enjoy the bountiful provision obRidence must be
preserved. ..%’

In theOder Riverdecision (1929), the Permanent Court of Intermatidustice
recognized the “community of interests” in the rigbared by the riparian states:
[the] community of interest in a navigable rivecbmes the basis of a
common legal right, the essential features of whighthe perfect equality
of all riparian States in the use of the whole sewf the river and the
exclusion of any preferential privilege of any aigarian State in relation to
the others..®
In the Galrikovo-Nagymarosase (1997), the International Court of Justicdiooed
that a community of interests applies to non-navogal uses as well as navigational
uses of a rivef? McCaffrey observes that while there is little agufity about the

meaning and application of concepts such as alestduritorial sovereignty, absolute

territorial integrity and limited territorial soveignty, the notion of “community of

% Ibid at 157.

¥ bid.

8 Case Relating to the Territorial Jurisdiction oktinternational Commission of the Oder Riy&929),
Judgment of 10 September 1929, PCIJ (Series A N&&8es C No 17-11), online: International Water
Law, <http://www.internationalwaterlaw.org/cases/rivereotitmb [Oder Rive} as cited in McCaffrey
(2007),supranote 5 at 389-390.

8 Case Concerning the Gaitxovo-Nagymaros Project (Hungary/Slovakig997] ICJ Judgment of 25
September 1997, International Court of Justiceneninternational Court of Justice <http://wwwxicj
cij.org/docket/files/92/7375.pdf>Jak’ikovo-Nagymardsas cited in McCaffrey (20073upranote 5 at
161.
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interests” is still somewhat ambiguous in interomsil water law® Further attention is
required to define and understand “community” aimtetests™* The notion of
community may simply be an acknowledgement of therdependence of states
however, it is not simply a matter of “co-ownershgp a river. Rather it evokes the
concepts of “shared governance” and “joint actifriVicCaffrey notes that the
community of interests approach does not inforrarimational water law as much as it
may provide insights to how states should work talsgrocesses of community
management. McCaffrey states,

... the legal obligations governing the relationsn@sn riparian states
reinforce the existence of a community among theren if they do not
spring from that community. It will be seen latkat these obligations
include the duty to cooperate with other riparitaies in the use,
development and protection of an international veatgrse system. ... the
essence of cooperation is workitogether In the context of international
watercourses, this suggests a relationship betteeco-riparians based
upon respect for each other’s interedRespect would be manifested
through observance of such principles as prioffication, consultation, and
negotiation concerning changes in uses of the w@ese, and use of the
watercourse in a manner that is equitable and nede vis-a-vis other
riparian states. These are, in turn, all fundaadestiligations of states
sharing international fresh water resourtes.

At its core, the principles of international wakaw reinforce mutual respect between
sovereign members of the international community.

TheUN Watercourse Conventios recognized for its departure from traditionally
restrictive applications of absolute territorial’eceignty. Thorson characterizes the

“equitable utilization” and “no-harm” principles apted in thdJN Watercourse

% McCaffrey (2007)jbid at 161-167.
91 (i
Ibid.
°2|pid at 165.
% |bid at 167. Note that in this context, a communityriéiests approach is limited to a community of
sovereigns.
 Ibid. [Italics original. Underline emphasis added.].
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Conventioras a codification of “limited territorial sovereityi as it attempts to balance
both the rights and duties that accompany sovereig®ome scholars have suggested
that the principle of limited territorial soveretgrcodified in theUN Watercourse
Conventiondemonstrates a radical departure from the pria@plbsolute territorial
sovereignty. McCaffrey takes the position thatltid Water Convention:

... thoroughly rejects any notion that sovereigntgroshared water

resources is part of international law. Moreoviee, International Court of

Justice in thé&abkdikovo-Nagymaros Projeciase also rejected such an idea.

The Court referred to a state’s “basic right teegnitable and reasonable

sharing of the resources of an international watase.” A right to share in

a common resource is difficult, at best, to reclenaith the notion of

“sovereignty” over that resource.
While theUN Watercourse Conventiagrceived considerable support in the drafting
stage™ its failure to come into force may be attributedts attempt to codify a departure
from absolute territorial sovereignty. China intgaular voted against the Convention as
an unacceptable rejection of absolute territogakseignty’” Others argue that the
Convention does not depart significantly from traglitional doctrine of sovereignty.
Thorson argues that, in practice, the principléroited territorial sovereignty merely
attempts to “juxtapose” rights and duties rathantkignificantly amend or diminish
rights associated with territorial sovereignty.ghably, duties have not been accorded

equal weight to rights. The duty not to cause fapble” harm is perceived by some as

subservient to the rights of territorial sovereigtit

% McCaffrey (2008)supranote 18 at 354.

% paisley & Hearnssupranote 7.

" General Assembly Adopts Convention on Law of Norigdtional Uses of International Watercourses,
GA Res GA/9248, UN GAOR, 21 May 1997, online: Thaté&f Page
<www.thewaterpage.com/UNPressWater.htm> [UN GA B4£9248].

% The no harm rule is more accurately defined asty ot to cause appreciable harm and even then the
consequence may merely be through compensatiomsdfgupranote 7 at 497-498. See also Joseph W
Dellapenna, “The Customary International Law offisfaoundary Fresh Waters” (2001) 1 Int'l J Global
Envt'l Issues 264 [Dellapenna]. However, see M&€wpf(2007),supranote 5 at 445 for his assessment
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Furthermore, Thorson notes that state reactiongdtdN Watercourse Convention
is evidence that the entrenchment of territoriaeseignty continues to dominate state
objectives and dictate state actions regardingnatenal watercourses.

... that the responses to the 1997 UN Conventiomedisas the State treaty
practice [in the Himalayas], split so clearly aldoger riparian versus
upper riparian lines is meaningful. It evincesrarsg underlying current of
territorial sovereignty and territorial integrithfo State that has within it
valuable natural resources wants to subsume @gyilbo act according to its
best interest of any other State that may be &ftkct. and, in this way,
territorial sovereignty remains the dominant limgtifactor in defining the
scope of international water lal

Thorson concludes that while international waterseuaw provides for limited
territorial sovereignty, “the core concept of temmal sovereignty remains influential and
dominant in defining the parameters of internatiovater law.™%

Moreover, the doctrine of sovereignty remains panamh to the extent that
sovereign status is required in order to accessrational water law. Indigenous
peoples who lack sovereign status cannot accesxjthable principles codified in the
Convention. While McCaffrey has suggested thatiNeWatercourse Conventiand
state practice do not support the notion of sogetgiover shared water, from an

Indigenous perspective, the doctrine of sovereigotytinues to dictate who may make a

claim to a legitimate interest or right to the "thwater in international negotiations.

2.1.3 State Agreements and The Mutual Gains Apprad
TheUN Watercourse Conventidras never been ratified. The legal discourse

regarding international custom centres on the amabf existing bilateral and

that the no harm rule “works in tandem with thenpiple of equitable utilization” and that it is ag'cessary
and integral part of the equitable utilization pss’.

% Thorson,bid at 513.

%bid at 494.
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multilateral state agreements regarding transbaynslatercourse&” Legal scholars
participating in the GEF Global Transboundary In&ional Waters Research

Initiative'®?

observe that the growing number of transboundaey agreements is
indicative of a growing trend towards cooperatiomag state$”® Regardless of any
sense of legal obligation, states are increasiregiggnizing the mutual benefits that can
be derived through collaboration. The discoursanmdigg state negotiations emphasizes
a “mutual gains approach” which focuses on theifiecal sharing of benefits" and
"mutual gain through cooperative development ofewvagsources-** Grzybowski et al.
notes that the documented trend towards collab@approaches to river agreements
may constitute “a shift away from [the] limiting pacts on sovereignty®>

Paisley identifies “the principle of equitable sharof downstream benefits® as
signaling a new era of cooperation and recipraaityansboundary law. According to
Paisley,

There are a growing number of international agredsnehich provide for

the return, either in kind or in monetary formao$hare of the benefits

received in a state or states as a result of acts oh another state or

states’
Similarly Grzybowski et al. advocate a "mutual gaapproach” to negotiating

international watercourse agreements:

Beyond customary international legal obligatiomstieaties and other
agreements that are negotiated between statesaifficanto address

191 paisley & Hearnssupranote 7.

192 GEF Global Transboundary International Waters Restelnitiative is operated with support from the
Global Environmental Facility and the United Nasddevelopment Program. GEF Global Transboundary
International Waters Research Initiative, “Gooddcas and Portfolio Learning in GEF Transboundary
and Marine Legal and Institutional Frameworks” palilW Learn <http://governance-iwlearn.org/">.

193 paisley & Hearnssupranote 7.

194 Grzybowski et alsupranote 6 at 143 and 144.

1% |bid at 143.

1% pajsleysupranote 71 at 281.

%7 Ibid at 288.
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particular watercourse management issues, to glaodv customary

obligations will be met, and in some cases to jpidévelop opportunities

that neither state could fully capitalize on ifingtindependently®
Grzybowski et al. argue that the opportunities @nésd through a mutual gains approach
provide powerful incentives for cooperation ovensboundary watercours€s. The
authors assert that, “[t]he focus of negotiation shift away from limiting impacts on
sovereignty, to planning and devising ways and medmaximizing benefits**® States
are willing to consider joint investments and caapien on development projects that
will provide benefits that neither state could &efei acting alone. Incentives help
counteract the strong tendency states have tovaodscting their independence and
sovereignty:'*

However, from an Indigenous perspective, this peecktendency by states to
move away from the entrenchment of the doctringowkreignty is largely illusory. The
primacy of state interests remains central to ¢lgalldiscourse and the principles that
guide transboundary water law continue to be ddrfuem the agreements between
sovereigns. Indigenous peoples, as non-statesaei@ excluded from these sovereign

contracts. As a result, they are also excludeah frontributing to the development of

customary international water law.

2.1.4 The Sovereign Contract in Transboundary Watet.aw**?
TheUN Watercourse Conventias intended as a mechanism to govern the

economic and political relationships between sdgerstates. Likewise, customary

198 Grzybowski et alsupranote 6 at 143.
109 ;i
Ibid.
10)pig.
1 bid.
1“2 The phrase “sovereign contract” is an allusionl&ssical social contract theory. For a critigfisarial
contract theory from a critical race theory persivec see Charles W Mill§the Racial Contrac2™ ed
(London: Cornell University Press, 1997) [Mills].
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international water law has developed as a reflaadif the principles that have emerged
from state agreements and presumes that soveteigs,sexisting as a ‘community of
sovereigns’, are the rightful owners and benefiegof transboundary watercourses.
The doctrine of sovereignty is firmly entrenchedhe legal discourse. While the trend
towards cooperation through “mutual sharing of liiésiehas been characterized as “a
shift away from limiting impacts on sovereignty®, this is misleading given that
sovereign interests dictate the content of regiagatements. The “mutual benefits”
gained through cooperation reflect the maximizatiod preservation of primarily
economic state-interests with little regard paith® impact of such developments upon
Indigenous peoples. State interests such as ecort@welopmentptimal utilization

and the preservation of state sovereignty contioumminate the discourse of
international water law. The reliance upon staldral and multilateral agreements as
the sole source of international water law prineggberpetuates the dominance of state
interests over Indigenous people’s interests.

From a Critical Race Theory analysis, it is nohstaoundary water law that is
unjust but rather the injustice lies in the facttth is limited in its application to a
community of sovereigns. The equitable utilizateord the no-harm principles, as well
as the notion of equitable sharing of benefits.eabpo equity, reciprocity, cooperation,
fairness and reasonableness. Together they repaasattempt to strike a reasonable
middle ground to guide sovereign relations andmasowith the notion of “sovereign
equality.** McCaffrey considers Justice Oliver Wendell Holmesments regarding

the philosophical underpinnings of the equitablezation rule and states:

113 Grzybowski et alsupranote 6 at 143.
14 UN Watercourse Conventipsupranote 15 at Art 8.1.
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A river is a “treasure” that “offers a necessit\litd.” Therefore, when it

flows through more than one jurisdiction, it “mib&t rationed among those

who have power over it.” It would be intolerabér the upstream state to

cut off all the power from the downstream statefpotthe latter to require

the former to “give up its power altogether.” THdglmes effectively

rejects both the absolute territorial sovereigmig the absolute territorial

integrity theories. He recognizes that “both stdtave real and substantial

interests” and that these interests “must be ralsmhas best they may,”

rather than simply declaring one state the abselraer and the other the

absolute loser. The object of this process of reiiation “always is to

secure an equitable apportionmefit’.
An appeal to ethics is at the heart of internafiovegter law. Yet, th&N Watercourse
Conventiorfails to apply equity beyond the dominant soca@ltcact of state-to-state
relations™® If it were “intolerable” for an upstream stateciat off a downstream state,
why is it not equally unjust for an upstream “peagjito cut off a downstream “peoples™?
The equity aspired to within international watew leemains constrained by the sovereign
contract.

It is misleading to engage in the discourse regagrdguitable utilization, no harm
rule and benefits sharing without also acknowlegdivat Indigenous peoples are
excluded from the international community of sovgme to which they apply. For
Indigenous peoples, transboundary water law remaatsessible because of the
enduring impacts of their unilateral exclusion frtme sovereign community during the
height of colonialism. The marginalization of igenous interests in transboundary
rivers cannot be justified simply by asserting tingligenous peoples’ interests should be
subordinate to state interests and addressed asstiorar local issues. Any suggestion

that states will or do represent Indigenous peopiésrests in the governance of

transboundary rivers fails to fully appreciate tppressive reality of colonialism

15 McCaffrey (2007)supranote 5 at 386.
1% gsee generally Millssupranote 112.
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throughout the world. Furthermore, Indigenous pespights have been repeatedly
affirmed within international law and can no longperdismissed as a purely domestic
issue. Chief Justice of the Supreme Court of CanBdverley McLachlin noted in 2002
shortly after being appointed to her position asdhef the Supreme Court of Canada,
“Whether we like it or not, aboriginal rights ane iaternational matter**’

The above section has examined the relationshypdeet international water law
and sovereignty. The remainder of this chapteaties Indigenous peoples within the
legal discourse regarding the international lawrafisboundary watercourses and within

the context of two transboundary rivers.

2.2 Locating Indigenous Peoples in International Weer Law

Despite the prominence of Indigenous rights inrimagonal law, a review of
international water law and discourse revealsttierte are few references to Indigenous
peoples in any context. For example, there anefavences to Indigenous issues in the
index of McCaffrey’sThe Law of International Watercours@? ed. (2007), the pre-
eminent textbook on international water I&®%. Indigenous peoples and issues are also
absent from the Working Group that negotiateduhEWatercourse Conventias well
as from state agreements concerning transbouniarg*® In this section, | adopt a
critical Indigenous lens to deconstruct thd Watercourse Conventi@and the related
legal discourse and consider the limitations ofingl upon sovereignty to define rights

and duties in a transboundary context.

7 Taiaiake AlfredWasase: Indigenous Pathways of Action and Free(hmnth York: Broadview Press,
2005) at 136 [Alfred (2008Vasasy.

18 McCaffrey (2007)supranote 5.

191bid at 359. The Working Group was open to all UN mensttetes as well as states that were members
of specialized agencies.
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2.2.1 UN Watercourse Convention

TheUN Watercourse Conventionakes no express reference to Indigenous
peoples or issues although a few sections do eagelstates to consider adverse impacts
on human populations and human needs. For exayptede 6 lists several factors that
are relevant to the determination of what conggiequitable and reasonable

utilization” of transboundary watercourse.

Article 6 Factors relevant to equitable and reasontle utilization
1. Utilization of an international watercourse mexquitable and
reasonable manner within the meaning of articleduires taking into
account all relevant factors and circumstancesudneg:

a. Geographic, hydrographic, hydrological, climagicological and

other factors of a natural character;

b. The social and economic needs of the watercéiteges

concerned;

c. The population dependent on the watercoursach e

watercourse State

d. The effects of the use or uses of the wateresursone

watercourse State on other watercourse States;

e. Existing and potential uses of the watercourse;
Conservation, protection, development and ecgnohuse of
the water resources of the watercourse and the obsteasure
taken to that effect;

g. The availability of alternatives, of comparabdue, to a
particular planned or existing use.

—

3. The weight to be given to each factor is to éednined by its
importance in comparison with that of other relévantors. In
determining what is reasonable and equitable Ulsel@vant factors
are to be considered together and a conclusiommeeaan the basis of

the whole!?°

Presumably, Indigenous interests are subsumedhsestion (c) and are weighed

equally against all other factors including staterests. However, Mcintyre notes that

120N Watercourse Conventipsupranote 15 at Art 6 [emphasis added)].
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the International Law Commission’s commentary andhaft articles states that “the
concept of dependence referred to in Article 6(1@(@ompasses the size of the
population dependent on the water course, as weéledegree of its dependent&.”It
is unclear how this provision would apply in reggomhere Indigenous populations are
minority populations or how much weight would be@aded to Indigenous peoples’
interests in the face of other enumerated factach as the needs of the states concerned.
Mclintyre does note that state practice indicatasttie use of water for certain basic
needs like drinking, domestic purposes, and samitatre generally accorded priorits.
However, it is not clear how this applies to resatenflicts between Indigenous peoples
needs for drinking water versus states’ needsriakithg water.
Article 10 makes reference to “vital human needstiaserving of “special
regard”.
Article 10 Relationship between different kinds ofuses
1. Inthe absence of agreement or custom to thigazgnno use of an
international watercourse enjoys inherent pricongr other uses.
2. Inthe event of a conflict between uses of &erirational watercourse, it

shall be resolved with reference to article 5 apith special regard
being given to the requirements of vital human sé&t

Notably, this recognition of “vital human needs’nhist triggered unless there is a conflict
regarding the uses of a watercourse. In other sydndman rights are not an issue in
those circumstances where states agree on theogeveht plans.

As set out above, Article 5 refers to the principlequitable and reasonable
utilization while Article 7 refers to the no-harmle. Article 7 expressly provides that

there are some circumstances where it would beoppgpte for harm to be addressed

2L McIntyre, supranote 61 at 160.

1221pid at 161. Mclintyre also cites the conclusions oflthigation Commission of India in 1972 that, “...
domestic requirements may be given highest pribribjid at 162.

123 UN Watercourse Conventipsupranote 15 at Art 10 [emphasis added].
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through compensation. While never expressly mamglindigenous peoples, the
Convention guidelines may be interpreted as stdahiagy(i) “harm” suffered by
Indigenous peoples under a transboundary agreeshentd be weighed against several
factors including state economic needs; and (&) there may be situations where
transboundary harm suffered by Indigenous peopmakide reasonably addressed by
having the state which caused the harm pay compenda the state in which the
Indigenous peoples live. Only member states caessdhe dispute resolution process set
out under Article 33. Presumably, it is up tadesao seek compensation from other
states for transboundary harm caused to Indigepopslations, either through
agreement or through the dispute resolution process

Non-state actors are entitled to seek compensatbomanother state for
transboundary harm under Article 32.

Article 32 Non-discrimination

Unless, the watercourse States concerned havedagfifeerwise for the

protection of the interests of persons, naturghiodical, who have suffered

or are under a serious threat of suffering sigaiftaransboundary harm as a

result of activities related to an internationatevaourse, a watercourse

State shall not discriminate on the basis of nafionor residence or place

where the injury occurred, in granting to such pess in accordance with

its legal system, access to judicial or other pdoces, or a right to claim

compensation or other relief in respect of sigaffitharm caused by such

activities carried on in its territory?*
Under this provision, states are prohibited froscdminating against individuals from
neighbouring states in allowing them access tatmestic legal system to assert their
rights “to claim compensation or other relief” witlispect to the transboundary harm.

However, Bourguain observes that the effect of pnesvision is to create a procedural

right only to access courts that may or may navgeze the individual or collective

124 UN Watercourse Conventipsupranote 15 at Art 32.
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rights of Indigenous peoples. It does not proviateainy substantive rights for non-state
actorst®

The Convention does not expressly mention Indigemeoples or interests and
does not ensure water security for non-state acfbings is not surprising given that the
Convention reflects the international custom foumdilateral and multilateral state

agreements.

2.2.2 State Agreements and The Mutual Gains Appro&c
The mutual gains approach to transboundary agmtsrhelds that two or more

states can achieve greater benefit through coaperamnd joint development of shared
water than by further entrenchment of absolutetteial sovereignty. However, the
mutual gains approach is largely premised upon miaxig economic interests through
state agreements and offers no protection to Imaige peoples. Grzybowski et al., note
only one example of states’ voluntarily invoking thuman right to access to water.
Upon reviewing the case example of the SenegalrBaesin, Grzybowski et al. note:

It also contains the following innovative provisjame of a number of

progressive features of the agreement: “The ggiginmciples of any

distribution of the River’s water will guaranteette populations of the

riparian States the full enjoyment of the resouregth respect for the

safety of the people and the works, as well ab#sec human right to water,

in the perspective of sustainable developméft.”
According to the authors, this is the sole examoplgtates voluntarily recognizing human

rights in transboundary water governance. Evémihan rights or Indigenous peoples

were voluntarily added to a bilateral agreemetestremain the sole parties to such

125 Knut BourquainFreshwater Access From a Human Rights Perspectiv@hallenge to International
Water and Human Rights Laflveiden: Martinus Nijhoff Publishers, 2008) at 33.
126 Grzybowski et alsupranote 6 at 153.
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agreements and would be required to implement afata@e such provisions on behalf of
Indigenous peoples.

The mutual gains approach to transboundary negotgtllustrates the bias
towards states’ economic interests. It is dominatethe assumption that economic gain
and collaborative resource development are theibesttives for state cooperation.
However, in this framework, Indigenous peoplesredes are marginalized as costs of
development. For example, Grzybowski et al. cBasderson’s analysis of the inherent
success of the Columbia River Treaty between Caaaddhe United States which
allows for a sharing of downstream benefits inmefor upstream development:

The great attraction of this approach was andasittiocuses on the
gross benefits and eliminates the need for eachtpoto calculate net
benefits. It recognizes that determining what teebenefits and costs
of a particular project might be in a way thatéseptable to both
countries will often be impossible. The wisdom ioeksing the need
for the parties to agree on valuing intangibleilaites such as species
at risk orreconciliation with First Nationss amply demonstrated by
the difficulty the entities had in agreeing to theantification of the
CE [Canadian Entitlement] spelled out in the Tredy allowing

each party to assess its own benefits and cost3 rdaty provides a
solution which recognizes this limitation and leab®th countries to
seize opportunities that make them better off thay would have
otherwise been according to their own values aod i a position to
enthusiastically support whatever initiative isigpuindertaken?’

Indigenous peoples are mentioned solely withincthr@ext of states' inability to quantify
a “reconciliation with First Nations”; such recol&iion is presumably necessitated by
development projects that adversely impact Indigemeoples’ territories. In this
context, "reconciliation with First Nations" istiégl as a potential cost of resource

development (along with "species at risk"), whistaichallenging cost to quantify.

127 Chris Sanderson, Paper delivered to the TranstaoyrRiver Governance in the Face of Uncertainty:
The Columbia River Treaty, 2014: The Columbia RiVezaty After 2004 16 (2 April 2009), excerpt
reprinted in Grzybowski et alsupranote 6 at 150 [emphasis added].
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However, the mutual gains approach encouragesstate/ercome these costs by
sharing benefits that they would not be able toeaghif acting independently, to
maximize profits and to "reap benefits from the@&epment". In this context,
Indigenous peoples are referenced solely in tefrascost of development to be included
in the overall cost-benefits analysis. It furtheggests that the costs of the
“reconciliation with First Nations”, while difficailto quantify, can be successfully
managed if states work together to maximize profits

Taking theUN Watercourse Conventi@and state agreements together, one must
ask whether, under current international waterpawciples, it would be acceptable for
one state to receive a portion of downstream bena$i compensation for action that
constitutes a violation of the internationally afied rights of Indigenous peoples?
While presumably the answer must be no, the cu€entention and discourse do not
acknowledge the internationally protected statusmadigenous rights and do not provide
any mechanism for ensuring that States are not kaitip underminingUNDRIP or
international human rights law generally. Even nunegressive river governance
approaches aimed at integrated basin-wide partanp@rocesses have a tendency to
marginalize the rights of Indigenous peoples byipigtheir interests on equal footing

with industry and other non-governmental stakehslde

2.2.3 Integrated Watershed Approach

In stark contrast to international water law, enmegglobal water governance
strategies promote a participatory approach tostmtimaking. Distilled from principles
first articulated in th&io Declaration international agencies such as the World Bank,

Global Environmental Facility, Global Water Parstap, Environmental NGOs,
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international water practitioners and scholars adt@® multi-stakeholder, cross-sector
governance and participatory decision-makiffg.One of the most popular approaches is
Integrated Water Resources Management (IWRM), wisicefined by the Global Water
Partnership as follows:

[It] is a process which promotes the coordinatecetpment and

management of water, land and related resouroaslar to maximize

economic and social welfare in an equitable mawigout compromising

the sustainability of vital ecosystems and the mmrhent*
This approach to governance recognizes “the fundgatig interconnected nature of
hydrological resources® and promotes holistic management of water. Mosilsly,
the cornerstone of this approach is multi-stakedroigbvernance and public participation.
These principles of governance are in stark contoasternational water law’s emphasis
on sovereign authority and centralized decisioningakHowever, even within this
framework, practitioners often neglect to recognimeinternational rights of Indigenous
peoples. Indigenous peoples are often characteaigdaving equal footing with “other
stakeholders” such as non-profit organizationsdustry thereby undermining their
collective rights in international law.

For example, the International Joint Commissiohiclv manages transboundary

water issues between Canada and the United Stateembraced the International

Watersheds Initiative (IWI) which, “promotes andgtated, ecosystem approach to

issues arising in transboundary waters throughrezgthlocal participation and

128 Report of the United Nations Conference on Enviremnand Development (Rio de Janeiro, 3-14 1992)
Annex | Rio Declaration of Environment and DeveleptyB-14 Junel992, GA A/CONF.151/26 (Vol. I)
[Rio Declaratiory; “What is IWRM?” online: Global Water Partnerphihttp://www.gwp.org/en/The-
Challenge/What-is-IWRM/ [IWRM].

I IWRM, ibid.

O IWRM, ibid.
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strengthened local capacity?* However, a review of the IJC’s Third Report to
Governments entitled;he International Watersheds Initiative: Implemagta New
Paradigm for Transboundary Basi(®009), reveals that Indigenous peoples are gilante
only a peripheral status within this governance etéf The only reference to
Indigenous peoples in the Report is found in tiiEdXKey Findings:

The watershed approach is changing the way theld&S business.
Implementing a watershed approach along the intierel border entails
more than just a change in emphasis and tonealpaadigm shift that has
the potential to transform how our two countrieswiand manage
transboundary waters. The IWI experience hasometl a recognition of
the complex interplay of economic, sociological &mgironmental factors
that affect the quantity and quality of our shaneders. Dealing effectively
with these complex interrationships will requireneays of sharing
information and data, new technologies, and a redes@mmitment to
involve and engage local citizemgative Americans, First Nationprivate
sector, academia, provinces, states, and fedegatcaes for a truly
integrated watershed approatH.

The IJC makes only passing reference to Indigepeogles as participants in
transboundary river governance and only in the seonéext as other ‘stakeholders’ such
as the private sector and academia. The efféstngarginalize and undermine the
affirmed rights of Indigenous peoples in internasiblaw.
Furthermore, the Global Water Partnership negkecéven mention Indigenous

peoples as stakeholders inSsategy 2009-2013

It is well understood that managing water resounces) integrated way is

everybody’s business and that a range of ‘soctarsidrom different

sectors of society and with different economicriesés must be involved.

As a multi-stakeholder partnership that includegegoment agencies,
private companies, non-governmental agencies, ggmfeal organizations,

131 |International Joint Commission, “International \&tsheds Initiative: Mandate”, online: International
Joint Commission <http://www.ijc.org/conseil_boavdtershed/en/watershed_mandate_mandat.htm>.
132 |nternational Joint Commissiomternational Watersheds Initiatives: Implementmélew Paradigm
for Transboundary Basins - Third Report to Governta@n the International Watersheds Initiative
(Canada & United States: International Joint Corsioig, 2009), online: International Joint Commission
<http://www.ijc.org/php/publications/pdf/ID1627. pelf

133|bid at 16 [emphasis added].
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gender and youth groups, and bi- and mulit-levektigpment agencies

among others, the GWP network is uniquely placedtaw everyone

together for dialogue and actioH.
Given the GWP’s stated mandate to ‘empower, conaadeconnect stakeholders’ by
establishing inclusive platforms for dialogue, fadure to expressly acknowledge
Indigenous peoples in this context is strikifiy.While these initiatives towards
integrated, participatory and decentralized denismaking are important milestones in
transboundary governance, Indigenous peoples’sighg marginalized within the
discourse.

Despite an almost complete absence of represemtattiindigenous interests in
international water law, Indigenous peoples arenbst vulnerable to state decision-
making regarding transboundary rivers and may la¢sa formidable source of
opposition and conflict with respect to state-at#d development. The next section

considers some of the geopolitical complexities@urding transboundary rivers and

locates Indigenous peoples’ interests within th&text of two transboundary rivers.

2.3 Case Studies: Indigenous Peoples’ InterestsTavo Transboundary Rivers
This section considers Indigenous peoples’ inten@stwo transboundary rivers:
the Columbia River shared by Canada and the UStates, and the Tsangpo-
Brahmaputra River, originating in the Tibet Autonmus Region and traveling through
China, India, Bhutan and Bangladesh. The formemesents an example of successful

mutual cooperation and stable bilateral relaticgtsvbeen states and involves relatively

134 Global Water Partnershigtrategy 2009-201@009), online: Global Water Partnership
<http://www.gwp.org/Global/About%20GWP/Strategicip@uments/GWP_Strategy_2009-
2013_final.pdf > [Global Water Partnership (2009so see page 9 and page 16 regarding the Sirateg
Goals 2009-2013 Outcome 3b, which states, “Stakksns] including governments, finance and planning
ministries, NGOs, the private sector and youthghaetter access to relevant and practical knowleaiup
more capacity to share that knowledge.”

**1bid at 5.
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empowered Indigenous peoples with established lagjatls. The latter is the site of
geopolitical instability involving two rising regnal superpowers and politically
vulnerable Indigenous populations. Both regionmmaestrate the urgent need for a new
international water law framework that acknowledged integrates international
Indigenous peoples’ rights and offers mechanismgifotecting those rights.

These two case studies have been included foptwmoses: (1) to locate
Indigenous peoples and interests within transboynilers, and (2) to demonstrate how
the requirement of sovereign status in internatiorader law not only fails to protect
Indigenous rights but may undermine peace in tg@mneby exacerbating tensions

between states and Indigenous peoples where sgrugueisdiction is in dispute.

2.3.1 Columbia River (North America)
... the Columbia River does not flow, it is operdtéd.
The 2,000 kilometre long Columbia River travelsiirthe Columbia Lake in the
East Kootenay region of British Columbia (BC), Cdaacrosses the border into the
United States (US), and passes through Washingidi®aegon before flowing into the
Pacific Oceart®’ (See map of Columbia River Basin at Figure 1.)h/gi¢er 400 dams
throughout the Columbia, including 13 on its mdems, it is the most hydroelectrically

developed river system in the woff. The Grand Coulee Dam in particular is the

136 BJaine HardenA River Lost: The Life and Death of the Columiiew York: WW Norton &

Company, 1996) as cited in Don Gayton, “Ghost Ri¥ée Columbia(2001) 1:2BC Journal of
Ecosystems and Managemérat 3 [Gayton].

137 Alice Cohen, Leah Malkinson & Jennifer Archer & Columbia River Treaty: A Look at Evolving
Rights & Interests in the Negotiation of a Transtaary River Treaty” (2005) [unpublished paper, UBC
Faculty of Law] at 2.

%8 |bid at 3.
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largest dam in the United States and one of th&irin the world®® The US Pacific
Northwest obtains roughly 65% of its power needsfiColumbia River dam¥’ while
BC obtains approximately 50% of its power from ddatated in the Canadian portion
of the Columbia Rivet?!

The Columbia River was once the greatest salmotduser in the world:?
supporting between 7 and 30 million salmon, andargw of 500,000 salmon in the
Canadian portion of the basin alof&.Failure to construct fish passage facilities o t
Grand Coulee Dam and the Chief Joseph Dam havkaésa the complete elimination
of anadromous salmon from the Canadian ColumbiarBasin-** In the Columbia
River Basin overall, some 55% of the original ext@insalmon and steelhead habitat has
been lost due to dam constructidn.Despite these losses, the Columbia River is often
cited as a success story as it is the subjecpobgressive bilateral state agreement.

a) The Columbia River Treaty
The Columbia River Treaty (“CRT”) signed by the 8% Canada in 1961 is often

cited as a model of cooperative transboundary wateragement, in which the interests

139 Ortolano, K Cushing & Contributing Author6rand Coulee Dam and the Columbia Basin Project
(Case study report prepared as an input to thedM@wimmission on Dams, Cape Town, 2000), online:
International Research Center on Environment ance@pment (CIRED), <http://www.centre-
cired.fr/IMG/pdf/F9_GranCouleeDam.pdf> [Ortolancadit

140 Northwest Power and Conservation Council, “Redi®tmver System”, online: Northwest Power and
Conservation Council <http://www.nwcouncil.org/ié#ny/2004/2004-16/power.htm

141 Heather C Davidson & Richard K Paisley “The ColienRBiver Basin: Issues & Driving Forces within
the Columbia River Basin with the Potential to Atfé&uture Transboundary Water Management” (March
2009), online: Canadian Columbia River Forum <Wityww.ccrf.ca/assets/docs/pdf/issues-driving-fgrce
ccrf-final-march-2009.pdf> at 8 [Davidson & Paigley

142 Gayton,supranote 136 at 2.

143 Ortolano et alsupranote 139.

144 Gayton,supranote 136 at 3-4.

145 Northwest Power Planning and Conservation Coutidiap of the Columbia River Basin”, online:
Northwest Power Planning and Conservation Couhtip {//www.nwcouncil.org/library/2004/2004-

16/map.htrh
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of both parties are successfully incorporated @ntmmplex bilateral agreeméiit. The
US benefited from increased protection from flogdas well as increased power
production. Canada was entitled to receive 50%h@financial benefits that were
realized by the US in return for building three gamm the Columbia main steffl. In
1964, BC received a one-time payment of US $64ianilin return for the projected
flood control benefits of Canadian storage overgbgear lifetime of the CRT. In 1964,
BC, as owner of the benefits, opted to sell the 80 years of benefits for a lump sum
payment of US $254 million in order to finance twmstruction of the Canadian dam$.
While there is no official expiry date for the CRe power part of the agreement can be
terminated or renegotiated beginning in 2024, tHexi party serves notice of the intent to
negotiate ten years prior (in 2014).

The Columbia River Treaty is repeatedly held up asodel of successful
cooperation and “mutual gains” in the governancarointernational watercour$€.
However, the CRT dams and previous hydroelectneld@ments along the Columbia

have had devastating impacts upon the Indigenooglg®in the regiofh°

146 Grzybowski et alsupranote 6 at 149-151; Stoecksypranote 74 at 85. See generally, Glen Hearns,
“The Columbia River Treaty: A Synopsis of Structu®ntent, and Operations” (Prepared for the
Canadian Columbia River Forum, September 2008jnenCanadian Columbia River Forum
<http://www.ccrf.ca/assets/docs/pdf/columbia-riteraty-synopsis-ccrf-final-sept-2008.pdf>; Davidsbn
Paisley,supranote 141.

147 Stoeckel supranote74.

148 Jonathan A Lesser, “Resale of the Columbia RiveafDownstream Power Benefits: One Road From
Here to There” (1990) 30 Nat Resources J 610 at 614

149 See Grzybowski et adupranote 6; Paisleysupranote 71; Stoeckesupranote 74.

1%0 pavidson & Paisleysupranote 141 at 14.
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b) Indigenous Peoples in the Columbia River Basin

Indigenous peoples have lived within the ColumhieRBasin for more than
10,000 year$> Within the Canadian portion of the Columbia RiBarsin, the Ktunaxa,
Okanagan and Secwepmec (Shuswap) Nations arerdeerttain tribal groups whose
traditional territories extend throughout the waked™? Within the US portion of the
Columbia River Basin, 14 tribal groups are recogdimday*>?

Burns Paiute Tribe

Coeur d’Alene Tribe

Confederated Salish and Kootenai Tribes of thehEkd Reservation
Confederated Tribes and Bands of the Yakama Nation
Confederated Tribes of the Coliville Reservation
Confederated Tribes of the Grand Ronde Communi@refyon
Confederated Tribes of the Umatilla Indian Reseovat
Confederated Tribes of the Warm Springs Reservati@rgegon
Kalispel Tribe of Indians

Kootenai Tribe of Idaho

Nez Perce Tribe

Shoshone Bannock Tribes of the Fort Hall Reseraatio
Shoshone-Paiute Tribes of the Duck Valley Resewmati
Spokane Tribe of Indians

Some of the US tribal groups were historically editvith and related to Canadian tribes

prior to the establishment of an international leofdetween Canada and the 5.

31 The earliest archaeological evidence of humantatidm in the Columbia River Basin dates to 10,000
years ago. Centre for Columbia River History. Seater for Columbia River History, "Columbia River”
online: Center for Columbia River History “<httpaliiw.ccrh.org/river/history.htm#indigenowsOral
histories of the Ktunaxa Nation note that the Kitmnhave used and occupied their territory for over
12,000 years. See Ktunaxa Nation, “Ktunaxa Hisfiarngeline”, online: Ktunaxa
<http://lwww.ktunaxa.org/who/timeline.html> [Ktunaié&ation].

152 Historically the Sinixt Nation or Arrow Lakes pdepalso inhabited the Basin. However, as their
population declined, the Sinixt people were largasgimilated into the Ktunaxa Nation and US Cavill
tribes, and in 1956 the Federal Government decldr@dband as ‘extinct’. See Sinixt Nation “Keepthg
Lakes Way”, online: Sinixt Nation <http://sinixtdd.bc.ca/history.html>.

133 Northwest Power Planning and Conservation Coutibié, Northwest Power and Conservation
Council’s Directory of Columbia River Basin Trib07-5), online Northwest Power and Conservation
Council at: http://www.nwcouncil.org/library/2000@7-5.htm> [Directory].

14 bid at 46 of the Directory, which states, “The inteimaal border is a political boundary, and many
Canadian First Nation people have relatives inthi#ed States and vice versa. These include, for
example, people of the Canadian Okanagan descenliwehtoday on the Colville Reservation, and
members of the Ktunaxa/Kinbasket tribe who livetlom Salish and Kootenai Reservation in Montana.”
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For thousands of years, Indigenous peoples in tienibia Basin have lived in a
close interrelationship with the land, obtainingitffood, medicines and material needs
largely through hunting, fishing and gathering.r$ah played an especially important
role in the culture of many First Nations, bothead®od source and for spiritual and
ceremonial reasons. As noted by members of thendwluRiver Treaty tribes:

Salmon and the rivers they use are part of ouresehglace. The Creator

put us here where the salmon return. We are obtigeeimain and to protect

this place. Without salmon returning to our rivargl streams, we would

cease to be Indian peopfe.
Arguably, it was the construction of the Grand @euDam in 1941 that had the most
significant and widespread impact on First Nationthe Columbia River Basin.
Downstream of the dam the fishery was largely dgsti, and upstream it was
completely eliminated, as fish passage facilitiesannot constructed at the dam $ife.
Thousands of Indigenous peoples were forced taattoas the loss of salmon meant the
loss of an integral part of their diet and culttite.

In Canada, First Nations were not even notifiethefplans to build the Grand
Coulee Dam and the impending loss of their fishroy,were they compensated fot3t.

With the closing of the gates at Grand Coulee x$iNation people who were dependent

on Columbia River salmon stocks migrated to livéhwine Colville and Kootenay tribes

155 Columbia River Inter-Tribal Fisheries Commissitifhe Importance of Salmon to the Tribes”, online:
Columbia River Inter-Tribal Fisheries Commissiontgh/www.critfc.org/text/salmcult.html>.

1% Ortolano et alsupranote 139 at xiii & 74-76.

7 |bid at 76

138 Fish stocks lost, included Arrow, Slocan, and Whanh sockeye, Columbia and Windermere Lake
sockeye, and numerous stocks of Chinook. Seeddatt alsupranote 139. See also Canadian
Columbia River Inter-Tribal Fisheries Commissiobetter from Mr. Fred Fortier, Chairperson of the
Canadian Columbia River Inter-Tribal Fisheries Cdssion (CCRIFC) with respect to the 1JC’s Order of
Approval of December 15, 1941, in the matter ofdpplication of the Government of the United Stdtes
approval for the construction and operation of@mand Coulee dam and reservoir” (23 April 2003),
online: International Joint Commission <www.ijc.fmel/boards/ccrifc/request_ccrifc-e.l#fCCRIFC].
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in the US™ The Ktunaxa note that the Federal Government jsexirto provide them
with canned salmon as compensation, but nevel®dlithdigenous peoples were
“disproportionately affected by the loss of thensah from one of the world’s largest
salmon producing river systems.=”

First Nations communities suffered the most devastampacts of hydroelectric
development prior to the CRT agreement. HoweverQRT exacted further impacts,
with the loss of numerous archaeological and bsitak under newly created
reservoirs->? and the decline of resident fish populations gfaémance to First Nations
due to dam constructiofi® First Nations rights and interests were not recteg during
the negotiation of the Columbia River Treaty. Doeninant values considered in the
Treaty negotiations were state interests involyiagier and flood control, with only
cursory consideration to other valués.

Indigenous peoples have expressed an enduringaasdient interest in
protecting and restoring their Indigenous rights] an seeing salmon return to the waters
of the Columbia Rivet® In 1993, members of the Ktunaxa, Okanagan and&suec
Nations formed the Canadian Columbia River IntabdlrFisheries Commission

(“CCRIFC"), for the purpose of considering theirtiops in relation to the loss of the

159 Ortolano et alsupranote 139 at 74-76.

180 Ktunaxa Nationsupranote 151.

161 Stoeckelsupranote 74 at 103.

%2 pavidson & Paisleysupranote 141 at 14.

183 5ee K Ashley et al. “Restoration of kokanee saltindtootenay Lake, a large intermontane lake, by
controlled seasonal additions of nutrients” in Turghy and M. Munawar, edsAguatic Restoration in
Canada(Leiden, Netherlands: Ecovision World Monogaphi&erBackhuys Publishers, 1999) 127.

164 Neil Swainson, “The Columbia River Treaty — WhBre We Go From Here” (1986) 26 Nat Resources
J 252. See also Nigel Bankes, “Multiple ActarCianada-US Relations: Environment: Garrison Dam,
Columbia River, The 1JC, NGOs” (2004) 8&n-US LJ117.

185 Andrew Gage with Nigel Bankes, “Submissions by Wesast Environmental Law to the International
Joint Commission: In regard to the applicationtef Canadian Columbia Inter-Tribal Fisheries
Commission Concerning the Grand Coulee Dam” (VameouNest Coast Environmental Law, October
2005), online, <http://www.wcel.org/resources/pedtion/submissions-west-coast-environmental-law-
international-joint-commission-regard> at 8.
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traditional anadromous fishery, as well as theigant damage inflicted on the resident
fishery by power operatiort&® For over a decade the CCRIFC has been workiray on
strategy to persuade the US to restore salmon‘fdit&is work culminated in a
submission to the International Joint Commissidicfi®® in 2003 in which they
requested,

...an Order convening a panel of experts and inmigaéi public process to

identify and assess the damage caused by the @aulde dam and to

investigate options for mitigation and compensa#iad for restoring

salmon to the Canadian portion of the Columbia RBesin’®®
CCRIFC argued that the IJC has the jurisdictioretpuest such an Order, since there is
evidence that the conditions of their 1941 Ordé&ateel to the approval of the Grand
Coulee Dam were never met, especially those wigghired “the protection and
indemnification of interests in British Columbia ason of damage to the salmon
fisheries, culture and economy of First Nationsiitgsg from the construction and
operation of the Grand Coulee Daf’.

In March and June 2006 the US and Canada goversmesygonded to the IJC’s
request for comment with letters from the OfficeCanadian Affairs of the U.S. State

Department and the U.S. Relations Division of FgmeAffairs Canada, respectively.

Both governments advised that the 1JC did not ansdiction to consider the

1% Nigel Bankes, “The Columbia Basin and the ColuniRiieer Treaty: Canadian Perspectives in the
1990s” (Working Paper delivered to Northwest Waiaw and Policy Project PO95-4) Northwestern
School of Law of Lewis and Clark College (1996)182.

187 Mark Hume, “BC Natives Want Salmon Back in ColueBiver: Editorial"The Globe and Mai(2
November 2005).

188 The International Joint Commission [IJC] was etishled by the 1909 Boundary Waters Treaty between
Canada and the United States to prevent or resater disputes along the entire US-Canada borflee
Treaty relating to the Boundary Waters and QuestiArising along the Boundary between the United
States and Canadaigned at Washington 11 January 1909, entereddante 5 May 1910, online:
International Joint Commission <http://www.ijc.orgj/agree/water.html#text>.

189 CCRIFC,supranote 158.

0 bid at 8.
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CCRIFC'’s claim. A few months later, the 1JC comfed by letter that the CCRIFC
should discuss the issue with Foreign Affairs Canad that was the “appropriate”
avenue for their claim’

In 2006, the Secwepmec Nation, Okanagan Natiorkamoaxa Nation formed
the Upper Columbian Aquatic Management Partnensftip the stated goal: “to conserve
and enhance healthy aquatic ecosystems, wild indigefish communities, and
aboriginal fisheries in the Columbia Basif® The Partnership is based on the
following principles from each Nation.

» SecwepemcTknémentem SecwepemculéBespect the earth and do not waste
natural resources in our traditional territory.”

» OkanaganTel kgoolentsooten swhitzetzxtet ee toomtemtgiekseelsmentem,
kstxetdentim oothl kskgethlkchiwhentdime creator has given us our mother, to
enjoy, to manage and to protelcbot penkin koo tdeks ntzespoolawhax. Peentk
kstxtdiplantem ee tel toomtem an hchastantet kebykyart, tel arpna oothl
tdeswhooisWe will survive and continue to govern our mothed her resources
for the good of all for all time.

e Ktunaxa: The universal laws that guide us in owiety, particularly in
relationship to the land: 173

In the United States, the Columbia River Interdtibisheries Commission (“CRIFC”)
represents the Nez Perce Tribe, the Confederatbdslof the Umatilla Indian
Reservation, the Confederated Tribes of the Warrm§g Reservation of Oregon, and
the Confederated Tribes and Bands of the Yakamiarirdation'’* The Upper
Columbia United Tribes (“UCUT”) was formed by the&lir d’Alene, Kalispel,

Kootenai, Spokane and Colville Tribes for the pweof uniting their resources to

" International Joint Commission, “Response fromlft@to Mr. Fred Fortier on the request from
CCRIFC” (31 October 2006), online: Internationalnld@Commission
<http://www.ijc.org/en/activities/main_princ.htm#dee>.

12 ypper Columbia Aquatic Management Partnershigtasd in Davidson & Paisleysupranote 141 at 11.
3 Davidson & Paisleyipid.

17 Columbia River Inter-tribal Fisheries Commissit@plumbia River Treaty Tribes”, online: CRITFC
<http://www.critfc.org/text/tribes.html>.
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protect the tribes on issues regarding the traghys, sovereignty, fish, wildlife, habitat,
education and ecological development. Indigenaaples in the US have been active in
protecting the Columbia River Basin from transbaanycpollution by Canadian industry.
In Pakootas Weck Cominco Metals, Ltd"> members of the Colville Tribe initiated
litigation against Canadian mining company in acegsful attempt to apply United
States environmental legislation against a Canatbampany. Justice Gould concluded:

Teck owns and operates a lead-zinc smelter ("'Brailter”) in Trail,

British Columbia.[5] Between 1906 and 1995, Teckegated and

disposed of hazardous materials, in both liquid sl form, into the

Columbia River. These wastes, known as "slag, Uihelthe heavy

metals arsenic, cadmium, copper, mercury, leadzar as well as

other unspecified hazardous materials. Before rA@b1the Trail

Smelter discharged up to 145,000 tons of slag dlynato the

Columbia River'®
In considering the extraterritorial applicationtbé U.S. Comprehensive Environmental
Response, Compensation, and Liability &ERCLA), the court held that, “applying
CERCLA here to the release of hazardous substatthe Site is a domestic, rather than
an extraterritorial application of CERCLA, even tigh the original source of the
hazardous substances is located in a foreign optHtr

The examples of the CCRIFC’s application to the &h@ the Colville tribes

litigation against Teck Cominco are illustrativetbé sophisticated efforts that
Indigenous peoples on both sides of the US-Canaxtkebare bringing to bear in an
effort to address and mitigate the transboundapants of development upon their rights

in the Columbia basin. It is notable however thaigenous rights and interests within

this transboundary basin continue to be framedrnms$ of domestic issues.

17 pakootass Teck Cominco Metals, Lt2006) 452 F 3d 106@JS CA 9" Cir).
7% |bid at 1069.
Y7 bid at 1079.
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C) Discussion

In future negotiations over the Columbia River, @@ and the United States are
likely to be aligned with respect to hydropoweogil control and the maximization of
financial benefits from development through coopera While negotiations are likely
to be complex given the financial interests invdhaad the complicating factors of
climate change and growing domestic demands, plositions will likely be
ideologically aligned. At issue is how to integréwdigenous peoples’ interests, rights
and values into the negotiations regarding transtiary development. Davidson &
Paisely summarize Indigenous peoples’ interegitinré negotiations as follows:

First Nations also seek to minimize the erosionaotg of water and wind

on potential archaeological zones; maintain theucail, aesthetic and

ecological context of important cultural resouraes spiritual sites;

minimize the impact of destructive human behaviegy. Traffic) on

potential archeological zones, and maximize abuceland diversity of fish

and wildlife populations to support First NatioresVesting and associated

activities!’®

Not surprisingly, Indigenous peoples seek to appdiygenous principles to the
governance of the Columbia River basin. DavidsoPaisely observe, that the Ktunaxa
hope that “three values, in particular, will infomater governance in the post-treaty
environment: (i) the sacred, life sustaining vadfigvater; (ii) a holistic, ecoystemic
view; and (iii) a long-term perspectivé’®

From the perspective of current international wéter discourse, the cooperation
between Canada and the United States regardindogevent of the Columbia Basin is

illustrative of successful state negotiations. Ppkaceful commitment to mutual gains

178 Davidson & Paisleysupranote 141 at 11.
1 Ibid at n18.
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through cooperative development is held up as eesstul model for transboundary river
governance. It is a story of cooperation, recijtycgnd mutual gain&>°

The impact upon Indigenous peoples is downplayékinvthe context of
international law and discourse. While the emergefaomestic legal rights for First
Nations peoples in both Canada and the United SStatedramatically impact the nature
of future negotiations over the Columbia Basin,dgedous peoples have no recourse
within international water la#?* TheUN Watercourse Conventidails to situate
Indigenous peoples, interests and principles witttdinsboundary governance or provide
an effective avenue for the assertion of theirrma@onally recognized legal rights.
Indigenous peoples’ efforts to assert their rigirtd status within transboundary river
development remains defined by domestic policiemyestic laws and is treated as a
domestic issue, albeit an extremely complex one.

Moreover, Indigenous rights and interests in theu@bia Basin continue to be
characterized as part of the cost of developmexttishiveighed against the benefits of
cooperative state development. Historically, Canaad the US have addressed claims
by resident Indigenous peoples by considering ovidmg compensation for past
infringements®? The existing ethos of “mutual gains” and “optimtlization” within

the Columbia River Basin begs the question of wéretine adverse impacts of future

180 stoeckelsupranote 74 at 81-82, states, “[ilt is a story whevemeration was sought between two
levels of government in Canada, and between twatgraions in order to fully utilize the vast water
resources of the Columbia River.”

181 While they could seek remedy in international hamrights courts for violations made by their own
country, human rights bodies are not equipped &b dith transboundary claims. See Sheliafra note
593.

182|1n Canada, BC created the Columbia Basin Trustzaticated some of the profits from the CRT to
support the local communities of the Basin. Setumbia Basin Trust ACRSBC 1996, cC-53.
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developments on Indigenous peoples can be sim@gtdied and characterized as a cost
of development®®

Indigenous peoples within the Columbia River Baslha very different story
about the Columbia River. Their livelihoods andture have been irreparably harmed
by past development, with little compensation, tradr interests regarding future
development are constrained by national policias shbordinate their claims to state
interests. While the rights of Indigenous peoplage been affirmed undeNDRIP and
other instruments, they currently have no recotog®otect those rights under
international water law.

Notwithstanding outstanding aboriginal title anaditional territorial claims,
Indigenous peoples within the Columbia River Basim relatively empowered through
the Canadian and American legal systems to puhsiertghts to consultation and
participatory decision-making. However, Indigenpesples in other regions of the

world are even more vulnerable to state developmktmansboundary rivers in those

regions where they have no recourse to either matmr international law.

183 See generally, Stoeckslpranote 74.
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2.3.2 Yarlung Tsangpo-Brahmaputra River (Asia)

The mighty Brahmaputra, holy site of the greatisgsis, has for untold

centuries been propagating the message of unityhanghony . . '3

Bhupen Hazarika, PhD
Assamese singer and lyricist

The Brahmaputra, the river normally neglected bystwariters,
is probably the most significant in the present dagpolitical context.

Dr. S.D. Mishra®

The largest river in Tibet, the Yarlung Tsangpoafigpo) River emerges from
the sacred Kailash mountain range in the Himalayagestern Tibet at an elevation of
5300 meters and flows east across the heightsdfitsetan Plateatf® Deep within the
jungles and gorges of eastern Tibet, the riveresch a great horseshoe bend (the “Great
Bend”) and travels north, northeast and then santhsouthwest into the Indian province
of Arunachal Pradesh where it is known as the DihanSiang®’ (See map of the
Tsangpo-Brahmaputra Basin at Figure 2). It thengdihe flow of two other Trans-
Himalayan rivers, the Dibang and the Lohit, whétgeicomes known as the
Brahmaputra. The Brahmaputra then passes thrdwgimdlian state of Assam before

winding south to Bangladesh as the Jamuna Riverenh@ins with the Ganges and the

184 Bhupen Hazarika quoted in Arup Kumar Dufféae Brahmaputrgindia: National Book Trust, 2001)
[Dutta]. Translated from the original Assameset téMahabahu Brahmaputra, Mahamilanar Tirtha,
Shatajug Dhari Ahise Prakashi Samannayar Artha”.

1% Dutta,ibid at xi.

186 Tashi TseringChina’s Water Politics: In Whose IntereiA Thesis in Political Science, Portland
State University, 2005) [Unpublished] at 45 [Tsgr{2005)]; CSP Ojha & VP Singh, “Introduction” in
Vijay P Singh, Nayan Sharma & C Shekhar P Ojha, Bds Brahmaputra Basin Water Resources
(London: Kluwer Academic Publishers, 2004) at 2H®& Singh] [Singh et al]; BC UpretRolitics of
Himalayan River Waters: An Analysis of River Wassues of Nepal, India and BangladeBley Dehli:
Nirala Publications, 1993) [Upreti]. Note that @firdescribes elevation as 5750m. The river ieddly
many names including Yarlung Zangbo, Yarlung Ri#gbetan) or Yalu Zangbu River or Yarlung
Tsangpo and Yarlung Zangbo Jiang.

187 JN Sarma, “An Overview of the Brahmaputra RivestSyn” in Singh et alpid, 72 at 73 [Sarmal].
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Mengha and forms part of the world’s largest ridelta in the Bay of Bengaf® In total,
the Basin drains an area of approximately 651,00@ie kilometres and the entire
journey is 2880 kilometre'$?

The Tsangpo-Brahmaputra holds many distinctionkiwithe natural world. The
Brahmaputra basin is one of the most ecologicallgrde areas in the world. Within
Assam alone, there are 51 different forest typessaibtypes occurring in the regiti.

It also holds the distinction of traversing ondla most earthquake-prone regions in the
world.*** Scientists have concluded that the region ardnedrahmaputra crosses the
Indian and Eurasian tectonic plates. It is theveogence of these two plates that has
resulted in the formation of the Himalayan mountainge®®

The Tsangpo is also the highest river in the waddt passes through the Greater
Himalayas, averaging 6000m, before emerging aBtakmaputra on the plains of
Arunachal Pradesh. Only recently surveyed inntgety, in 1999, the Tsangpo flows
through the world’s deepest gorge (the “Great Cafy@stimated to be eight times as
steep and three times as deep as the Grand Cam@midradd>® At the eastern most
point of the river in Tibet, the river flows throonghe Great Bend before plummeting
over 3000 km in approximately 200km. Its hydropopetential is unprecedented. The
river is also unique in the world for never havimgen developed. Recently, however, it

has become the focus of proposed mega-developmgets by two global super

%8 |hid at 73.

189 carmen Revenga et &l/atersheds of the World: Ecological Value and Viabgity (Washington,

D.C.: World Resources Institute & Worldwatch Insti: 1998) at 2-75; Ojha & Singsupranote 186 at 2;
Dutta,supranote 184 at 1.

190 BK Talukdar, “Ecology” in Singh et asupranote 186, 351 at 352.

91 Ojha & Singhsupranote 186 at 7.

192 Amita Sinvhal & Vipul Prakash, “Seismo-TectoniggleEarthquake Design Parameters” in Singh et al,
supranote 186, 578 at 585.

193 sarmasupranote 187 at 76. The course of the Brahmaputraneasompletely mapped in India till as
recently as 1927. It was only in 1999 that theaBf@anyon was surveyed.
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powers. Both China and India have plans to hartesaver to support their burgeoning
populations.

Transboundary management of the Tsangpo-BrahmaRiwea poses unique
challenges to the political actors involved andwiugld at large. First, the geopolitical
relations between China, the Tibetan Governmehixite, and India is rife with
unresolved conflict regarding sovereignty, politisaundaries and uncooperative water
management. In addition, the power dynamics aiguenn that there exist not one but
two regional powers that are also quickly emer@adhe highest consumers of energy

and resources in the wortt!

a) State Interests in the Tsangpo-BrahmaputrarrBeasin

There are four states that share the Tsangpo-BatnaaBasin: China, India,
Bangladesh and Bhutan. While the interests ank$ssonfronting Bangladesh and
Bhutan are formidable as vulnerable downstreanesté#is case study is limited to a
consideration of the interests and agendas ofnthedgional superpowers, China and
India as they may impact upon Indigenous peoplésarBasin.

i) China

All of China’s water resources are under stré3sChina’s river basins are

plagued by numerous environmental problems, inolydinregulated toxic dumping,

194 see generally Jennifer L Turner & L Zhi, “Builgj a Green Civil Society in China” in The
Worldwatch Institute, edState of the World 2006: Special Focus: China &#n@Vashington, D.C.:

World Watch Institute, 2006) 3 [World Watch Instél

195 gee generally, Zhongguo Shui We@hina’s Water Crisigrans by Nancy Yang Liu & Lawrence R
Sullivan (Norwalk, CT: EastBridge, 2004) [Weiji];uHKanping with Yu Xiaogang “Bridge Over Troubled
Waters: the Role of the News Media in Promotinglieubarticipation in River Basin Management and
Environmental Protection in China” in Jennifer Lriier & Kenji Otsuka, ed$fromoting Sustainable

River Basin Governance: Crafting Japan-US WatertRenships in ChingChiba, Japan: Institute of
Developing Economics: 2005) 125 at 125 and 133r@u& Otsuka]; Christopher Flavin & Gary Gardner,
“China, India and the New World Order” in Worldwhtmnstitute,ibid at 7 [Flavin & Gardner].
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flooding caused by deforestation, severe watertages, unsustainable river basin
management, and aggressive big dam develophtfefthe country currently holds 22%
of the world’s population but only 8% of the glolfi@shwater resourcéd’ In addition,
42% of China’s farmland is located in the semi-arodth that contains only 8% of the
country’s freshwater runoff®®

China’s population is expanding at an extraordimatg and its growing
consumption of resources and demand for energyeticeconomic development is
exacting a high toll on the global environmé&fit.Increasingly, China has turned to
hydropower to meet this demand. Since 1949, Chasablilt approximately 22,000 of
the world’s 45,000 large dam¥

China continues to demonstrate a “paradigmatit’fait in large-scale water
development projects. The World Commission on Dpuaidished a report in 2000 in
which it questioned the utility and desirabilitylafge dams, however China dismissed
those findings as biased and impinging on its aliedkrritorial sovereignt§?? China’s
ethos of big dam development is most aptly exemepliby its construction of the Three

Gorges Dam on the Yangtze River, which has displacélions of people, making it the

19 Kanping & Xiaogangibid; Wang Yahua, “River Governance Structure in Chih&tudy of Water
Quantity/Quality Management Regimes” in Turner &@Ma,ibid, 23 at 23 and 25 [Yahua]; Patricia
Wouters et al, “The New Development of Water LavCimina” (2004) 7 Univ of Denver Water Law Rev
243 at 251.

7 Flavin & Gardnersupranote 195 at 7; Yahuébid at 23 stated 7% and 21% respectively.

198 yahua,ibid.

199 See Flavin & Gardnesupranote 195, for a general discussion of China’s gneeeds. See also Yahua,
ibid.

20 Huw Pohlner, “Chinese dam diplomacy: Leadershiph ggopolitics in continental Asia” iBastAsia
Forum (19 August 2010), online: East Asia Forum < htgpn/w.eastasiaforum.org/2010/08/19/chinese-
dam-diplomacy-leadership-and-geopolitics-in-contia&asia/>. A large dam is one that is more than
metres in height.

21 Tsering (2005)supranote 186 at 10.

202 Milton OsborneRiver at Risk: The Mekong and the Water PoliticEbina and Southeast Asjlew
South Wales: Lowy Institutes for International Bg)i2004) at 15 [Osborne].
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“largest human relocation effort in world histor3?®. Critics of the project have also
raised concerns regarding the adverse impact afdheon local communities,
archaeological sites, cultural relics and the emment.

China has recently expressed interest in develdpi@gsreat Canyon of the
Tsangpo River in the Tibet Autonomous Region tesBathe nation’s demands for water
and hydropowef®® The power potential available from a hydroelecpiant at the Great
Bend would generate 40,000 megawatts, more thawe tive electricity produced by the
Three Gorges Dani?> There are also reports that China intends tortivater
northward to China’s arid northwestern provinceXimjiang and Gansu (Gobi Desert).
There are now reports that China is consideringlthelopment of a 38 gigawatt
hydropower plant at the Great Bend “ that wouldrimee than half as big again as the
Three Gorges dam, with a capacity nearly half egelas the UK's national grid®
Tsering reports that China is also consideringlzro28 along the Tsangpo. The
construction of a mega dams along the Tsangposepte a direct threat to the
Indigenous peoples of eastern Tibet and Arunchedlégh as well as the water security of

millions of people living downstream in India, BAntand Bangladesh. Aside from the

23 Tsering (2005)supranote 186 at 34.

204 The Economist, “Unquenchable Thirst: A growingaliy between India, Pakistan and China over the
region’s great rivers may be threatening South’aAgiaace"The Economisl9 November 2011), online:
The Economist kttp://www.economist.com/node/2153868[The Economist]; Tsering, (200Supranote
186; Claude Arpi, “Dams on the Brahmaputra,” (1 N2&\10), online: Claude Arpi Blogspot
<http://claudearpi.blogspot.com/2010/05/dams-on-mabutra.htn# [Arpi (2010)]; Claude Arpi,
“Diverting the Brahmaputra: Declaration of WaR&diff(23 October 2003), online: Rediff
<www.rediff.com///news/2003/oct/27spec.htnjArpi (2003)]; Danielle Mitterand, “Tibet Set ®ecome
Next Flashpoint'TibetNet(14 June 2004), online: Students for a Free Tibet
<www.studentsforafreetibet.org/article.php?id=37Mitterand].

295 The Economistbid; Tsering (2005)supranote 186; Claude Arpi, “Himalayan Rivers: Geopetitand
Strategic Perspectivestidian Defence Revie(@7 February 2011), online: Indian Defence Review
<http://www.indiandefencereview.com/geopolitics/Himgmn-Rivers-Geopolitics-and-Strategic-
Perspectives.html[Arpi (2011)].

208 Jonathan Watts, “Chinese engineers propose wailgtgest hydro-electric project in TibeFhe
Guardian(24 May 2010), online: The Guardian
<http://www.guardian.co.uk/environment/2010/maytdnese-hydroengineers-propose-tibet-dam>.
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spiritual significance of the region to local Indigpus peoples, Arpi notes that the
construction of the project will bring immense helrgh to the Indigenous people living in
the canyon, as they will “be forced to leave tleicestral lands*®’ Given that China
has typically not acknowledged the rights of Indiges peoples or consulted with
downstream states with respect to engineering giofn transboundary watercourses,
there is legitimate cause for concét.

Historically, China has exhibited a pattern of rawoperation with respect to
transboundary rivers and has emphasized its alesedwiereign right to exploit rivers in
its territory. China was one of only three cowsdrio vote against théN Watercourse
Conventionon the basis that the text did not reflect theohlie territorial sovereignty of
a riparian state over the watercourse that flovaeolugh its territory’®® China’s non-
compliance with international norms is illustratedChina’s diversion of the Black
Irtysh River away from Kazakhstan, which Sieverarelsterized as a violation of
customary international law both “in its conceptenmd in China’s dealings with co-
riparians”?!° In addition, China’s failure to become a memkfethe Mekong River
Commission is often perceived as indicative of @Hhirfisolation policy”**
China, as a powerful upstream riparian, is likelyrtaintain its position regarding
absolute territorial sovereignty and this, in tumgy undermine transboundary

cooperation and regional environmental protectiothe region.

207 Arpi (2011),supranote 205. The Economistpranote 204.

208 Oshornesupranote 202 at 15; Eric W. Sievers, “Transboundansdiction and Watercourse Law:
China, Kazakhstan and the Irtysh” (2002) 37 Te Ing 1 [Sievers].

29 UN GA Res GA/9248supranote 97.

20 sjeverssupranote 208 at 2.

1 Mikiyasu Nakayama, “China as Basin Country of tngional Rivers” in Turner & Otsukaupranote
195, 6 at 66, online: Institute of Developing Ecomics
<http://www.ide.go.jp/English/Publish/Spot/28.htmHowever, others note that China has demonsteated
willingness to participate in other regional deyetent agencies such as the Greater Mekong Subrregio
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ii) India

In India, rivers are sacred. The Brahmaputra weckits name as the son of Lord
Brahma and it is unique in being the only ‘maleeriin India?*? In addition to its
cultural and spiritual significance, India’s primanterests in the Brahmaputra include
hydropower, flood control, irrigation, navigationdawater quality™® Irrigation is
currently the dominant use of water in India wi?® of present usage devoted to
agriculture”® The Brahmaputra holds the distinction as holdireggreatest potential
for India and also being the least develofi8dAs of 2004, only about 3% of the river's
potential had been harnessed. India’s centralesige is to utilise the hydropower
potential of theiver and transfer that power to ottregions*'® In addition, population
growth is greater in northeast India than in thet of the country and will be home to an
estimated 80 million people by 2088.The development of the Brahmaputra is
particularly important given that these northeasf@ovinces have suffered from lack of
development and social unrést. It is generally believed that tapping the
Brahmaputra’s potential holds the greatest potefatianvigorating and sustaining these
depressed regions of India.

The Northeastern regions of India are particuladinerable to China’s water

projects. A controversial breach of a dam in Tibe2000 resulted in devastating floods

%12 sarmasupranote 187 at 73.

23 0jha & Singh,supranote 186 afl1-13.

24 ANH Akhtar HossainPeople’s Initiative for Transboundary River Basimhgement(Paper presented
to the International Conference on Regional Codperan Transboundary Rivers: Impact of the Indian
River linking Project, Dhaka, 2004) at 341.

25 0jha & Singhsupranote 186 at 2.

218 Upreti,supranote 186at 83.

27 AD Mobile, “Brahmaputra: Issues in Developmenih’Asit K Biswas & Juha | Uitto, ed§ustainable
development of the Ganges-Brahmaputra-Meghna Bésies York: United Nations University Press,
2001) at 62.

%8 See generally, Duttappranote 184.
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in Arunachal Pradest? There is also concern that China will withholdtevgor power
generation and irrigation during the dry seasorieuwt@leasing water during the flood
season. In addition, India is currently engageal pmoject to transfer water from surplus
regions to deficit basins by linking 30 rivers t2® (the “River-linking Project’§*°
However, China'’s threatened diversiortloé Brahmaputra would render India’s River
Linking Project redundant and would severely jedpa India’s water security.
According to one media source, “[i]f Beijing godsead with the Brahmaputra project, it
would practically mean a declaration of war againdta.”** .

Despite the potential for conflict, Ojha & Singhnotude that there exists a good
possibility of cooperation between India and CHiffaSpecifically, the authors note that
the river drops from 3,350m in the Tibetan Platea800m in India, such that the ability
to efficiently harness the river’'s greatest hydnepopotential requires cooperation of
both countries:

The valley characteristics are such that the @e¢he point of diversion is

in China, and the site of the powerhouse is indritherefore it requires

the cooperative effort of both countries to gerestergy from the

colossal ‘Power Store Hous&®
A Sino-Indian bilateral agreement may appeal t&begional powerg?*

However, the Tsangpo-Brahmaputra River Basin iatkgt in a hypersensitive

political zone. Arunachal Pradesh was also thetiocaf the 1962 Border War between

China & India. China continues to regard India’sittol of Arunachal Pradesh as an

29 Tsering (2005)supranote 186 at 46.

220 |ftikhar Gilani, “China’s move to divert Tibetaivers upsets India’s plarThe Daily Timeg43
November 2003), online: The Daily Times <http://wwlailytimes.com.pk/default.asp?page=story_3-11-
2003 pg7_11>.

22! |hid.

22 g5ae generally, Ojha & Singsupranote 186.

23 |hid at 14.

224 Beach et alsupranote 4 at 50.
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illegal occupation and refers to the area as Soiltét. While the parties tentatively
observe a Line of Actual Contr&?® the conflict over Arunachal Pradesh remains the
greatest potential source of conflict between China India?® Recently, China’s
developments on the Tsangpo-Brahmaputra dangerolaslg to the Sino-Indian border
have renewed concern for the threat that Chinaspmskndia??’
b) Indigenous Peoples’ Interests in the TsangpdiBraputra River Basin
According to Tibetan legend, the Great Bend offteangpo is the heart of the

mythical Shangri-La. In the sacred texts of TibeBaddhism, this mysterious land holds
the promise of an existence without “poverty, hatteypocrisy, cheating or deatff'
Tibetans believe the Great Bend to be the homkeoGioddess Dorje Pagmo, Tibet's
Protecting Diety’” Tibetan scholar, Tashi Tsering, describes theifiigance of the
Tsangpo:

To the Tibetans, the Great Bend region is knowResa Koe, the most

sacred beyul blessed by Guru Rinpoche, Padmasammpthaindian

Buddhist yogin credited with firmly establishing @ihism in Tibet.

Generations of visionary Tibetan Buddhist mastergetrevealed "hidden

treasures" ... and made journeys through the diftdegmers of spiritual
doors of beyul Pema K&&°

25 The Line of Actual Control (LAC) approximates thieMahon Line that is found in a 1914 agreement
initialled by British, Tibetan, and Chinese represéives. However, China refuses to acknowletige t
validity of the McMahon Line and the LAC does nonstitute an officially demarcated border. See Rong
Ying, “Remembering a War: The 1962 India-China Qiotif Rediff (December 2002) online: Rediff <
http://www.rediff.com/news/2002/dec/20chin.htm>.

226 Global Security “Indian-China Border Dispute”, v Global Security
<http://lwww.globalsecurity.org/military/world/wanfiia-china_conflicts.htm>. For an assessmentef th
threat of a water war between Indian and Chineelinto historical territorial conflict, see Jonathan
Holslag, “Assessing the Sino-Indian Water Dispy#011) 64:2 Journal of International Affairs 19.

227 Arpi (2011),supranote 205; Dean Nelson “Dalai Lama attacks Chidain of sovereignty over India's
Arunachal Pradeshrhe Telegraplf09 Nov 2009), online: The Telegraph
<http://www.telegraph.co.uk/news/worldnews/asia/@i@ib31093/Dalai-Lama-attacks-Chinas-claim-of-
sovereignty-over-Indias-Arunachal-Pradesh.html>.

228\Weiji, supranote 195.

229 Arpi (2003),supranote 204.

230 Tashi Tsering, “Damming Tibet's Yarlung Tsangp@{@naputra and other South Asian rivers” Tibetan
Plateau (24 May 2010), online: Tibetan Plateau Bpog
<http://tibetanplateau.blogspot.com/2010/05/damntibets-yarlung-tsangpo.html
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For many, the question of Tibet’s status withini@hhas never been adequately
resolved. China has enjoydd factocontrol over the Indigenous peoples of Tibet since
the invasion by the People’s Liberation Army of @in 19493 China bases its claim
to Tibet on historical events dating back to thightof the Mongol imperial expansion
and the influence of Manchu Emperors in th® ¢8ntury. However, the Government of
Tibet in Exile and its supporters, assert thahattime of China’s invasion, Tibet was an
independent state recognized under internatiomafa While Tibet sent an urgent
appeal for help to the United Nations, the Gen&sslembly did not take any action for
fear of provoking a full-scale attack by China. wéwer, in the years following China’s
military occupation of Tibet, many countries comta to recognize Tibet's
independence during full debates on the issuedruthited Nations General Assembly in
1959, 1960, 1961, and 1965. Further, in 1959, E®11965, the UN issued Resolutions
condemning the violation of Tibetan peoples’ funéatal rights and freedomi&® Since
that time however, the United Nations has faileddequately address the issue of
Tibet’s statehood. The lack of international resalggarding the issue of Tibetan
peoples’ rights to self-determination and Chinaisnlan rights violations in that region
must be viewed within the context of China’s cutnaitiatives to exploit Tibet’'s natural

resources. The United Nations cannot easily fatdinegotiations towards a regional

%1 Central Tibetan Administratioffjbet under Communist China: 50 Ye#2601), online:
<http://tibet.net/wp-content/uploads/2011/08/TibetdrCommunistChine-50Years.pdf>.

%32 |bid; Regina M Clark, “China’s Unlawful Control Overbit: The Tibetan People’s Entitlement to Self-
Determination” in (2001-2002) 12 Ind Int'l & CompRev 293.

23 Free Tibet, “United Nations Resolutions on Tibetijine: Free Tibet
<http://lwww.freetibet.org/about/united-nations-tibe
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transboundary agreement in this watershed withisotaddressing the rights of the
Indigenous peoples of Tib&t!

The issue of Tibetan peoples’ self-determinatios ihgplications beyond those
raised by the Tsangpo Project. The Tibetan Platetne principal watershed in Asia and
the source of its 10 major rive?$. According to Claude Arpi, “Tibet’'s waters flow
down to eleven countries and are said to bringhfrester to over 85 percent of Asia’s
population, approximately 50 percent of the worlgipulation.®** Environmental
governance in Tibet is therefore of paramount comgeAsia and throughout the world.
The international importance of Tibet’'s resourcesmpted the spiritual leader of
Tibetans, the Dalai Lama, to propose a 5 Point&€éan to turn Tibet into a zone of
“Ahimsa”, a Sanskrit word meaning “non-violenc&” The Dalai Lama set out his
proposal in his 1989 Nobel Peace Prize acceptgreszch:

This included the conversion of the entire Tibgtiateau into a Zone of

Ahimsa, a sanctuary of peace and nonviolence wieren beings and

nature can live in peace and harmony. ... Any rehetigp between Tibet

and China will have to be based on the principlefality, respect, trust

and mutual benefftt®
Maintaining the health of Tibet's water resourcesital to the future of Asia as a whole.
Moreover, Tibetans rely upon Tsangpo and theirnahnvironment for their spiritual
and cultural continuity.

In addition to the very high-profile plight of tiiebetan struggle for self-

determination, there are hundreds of lesser-knowigénous communities that live

234 Mitterand,supranote 204.

235 Arpi (2003),supranote 204; Mitterandsupranote 204.

238 Arpi (2011),supranote 205.

%7 shukavak N Dasa , “Non Harming: Ahims&’Hindu Primer(2007), online: Sanskrit Religions
Institute <http://www.sanskrit.org/www/Hindu%20Peninonharming_ahimsa.html>.

238 Dalai Lama, “Nobel Peace Prize 1989 Th& Délai Lama Acceptance Speech” (1989), online: Nobe
Prize, <http://nobelprize.org/peace/laureates/1888%-acceptance.html
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along the Brahmaputra in Arunachal Pradesh, AssahBangladesh. Approximately
65% of the Arunachalis belong to 20 major-collegtikibes and 82 smaller tribes, many
of which are either of Tibetan or Thai-Burmese wrigThe other 35% of the population
are immigrants. Similarly, Assam is characteriasdmulti-racial, multi-ethnic, multi-
religious, multi-caste, multi-cultural, and mulidual”?*® This region is beset with
ongoing internal conflicts throughout the riverlegl**°

In September 2010, fifty-one organizations represgrindigenous peoples and
local communities in India’s Northeast signed om fetter to India and China in an
appeal to stop the damming of the Tsangpo-Brahmaput

We submit this memorandum to the leaders of twih@flargest economies
on this earth, India and China, hoping that theiteb& sanity and boldness
in dealing with the proposed dams in upper and to@aches of Yarlung
Sangpo/Siang/Brahmaputra Rivers. Several commaniiti¢his stretch of
river identify it by several names and [attach}ispal, cultural and
economic importance to Nature, and they are fgstsiand in fact the
defender and protector of the river and its ecesystWe fear that this being
not only one of the finest rivers but also the $inecosystems on earth, the
communities surviving on this ecosystem will betdwged by the politics of
water and energy and the game of one-upmanshiesétgreat nations™

The signatories perceive the growing conflict betw€hina and India for dominance
over the river basin as a growing threat. Theyhieristate:

We have witnessed painful conflict between Indid &hina in the sixties
and we do not want to see the conflict continuesmalate as ultimately it is
the people [who] suffer (like those who live in Aachal, in particular). We
see that there is already an additional conflietlang due to the dams
proposed both by China and India. For this reasth frountries] must
refrain from building any dams in the whole stretéthis river. This will
help build peace and trust between the two cowmntBailding dams on

239 M Hussain, “Society in the Brahmaputra Valley”Singh et alsupranote 186, 336 at 336.

2% hid at 349.

241 North East Peoples Alliance, “Memorandum to Iratid China Against Dams on Yarlung Tsangpo”, 17
September 2010, online: North East Peoples Alliadbtp://nealliance.net/nepa/memorandum-to-india-
and-china-against-dams-on-yarlung-tsangpo/
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Siang or in Yarlung Sangpo will therefore be coesed as seeking
conflict.*?

The groups make two proposals:

1. Stop all existing and proposed dam construcdivities on Siang River

both in China and India.

2. Collectively agree to hold these river(s) asitdge Rivers for all future

generations to conf&®
The signatories include several organizations ssreng Indigenous interests including:
Nefa Indigenous Human Right Organisation, Arunaéhadesh; Forum for Indigenous
Perspectives and Action, Manipur; Dialogue on ledigus Culture and Environment,
Nagaland; United Tribal Development Project, Manjpndigenous People Foundation,

Arunachal; World Mountain Peoples Forum, MeghalaaTribal Student Union,

Manipur; and the Sinlung Indigenous Peoples HumightR Organization.

C) Discussion

The Tsangpo-Brahmaputra is a potential flashpaontconflict in Asia. Both
China’s Tsangpo Project and India’s River-Linkingpject threaten the water supply to
downstream riparians affecting millions of peopted ahreatening the environment for
future generations. The situation is complicatedubygue geopolitical dynamics that
include two regional superpowers on the one hamdextremely vulnerable Indigenous
populations on the other. The impact of the pregagsrojects must also be considered
within the context of climate change, flooding, alefstation, erosion and seismic
activity, which will require joint study and inforgtion sharing.

The geo-political dimensions surrounding the TsarBpahmaputra River Basin

are unique in the world. Unlike most transboundhsputes that involve one regional

22 pid,
>3 pid.
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power, the Tsangpo-Brahmaputra is shared by twiomafsuperpowers, which are also
emerging global powers. Between them, China ani Inave 40% of the world’s
population®** Both China and India are experiencing massiveifadipn growth,
unprecedented economic development and an unsalsiaidlemand for natural
resources. While China and India have incentivetperate in the development of the
Tsangpo-Brahmaputra, they also have a recent histarmed conflict in this Basin. In
addition, China’s claim to Tibet is still contestieg human rights and Indigenous
activists. The development of the Tsangpo by Chamathe potential to further politicize
and polarize these issues within the internaticoaimunity and lead to further violent
conflict. Any approach to facilitating transbounglgovernance in this region must allow
all peoples to engage in cooperation without reqgiany group to accede its position
regarding sovereignty and rights to self-determamat

In particular, the stakeholders will be challent@dvercome unique power
inequities, disputes regarding sovereignty, anccthieent lack of capacity for
transboundary and participatory approaches to id@eimaking. In addition to a myriad
of issues confronting this region, ongoing dispugggarding sovereignty in the region
make the application of international water lawnpiples problematic in this region.
Any attempt to enforce the rights and obligatiohsayereign nations regarding this river
triggers issues regarding sovereignty and poténexiacerbates tensions regarding
China’s controversial domination over Tibet and @ng conflict between China and
India regarding disputed territories. China hgsressly rejected the principles of

customary international water law as an infringenwenits absolute territorial

244 Flavin & Gardnersupranote 195 at 7.
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sovereignty**®> China might be persuaded to see the merits dhgebal agreement with
India but historically, China has simply acted witipunity as an upstream riparian.
While the potential for a ‘mutual gains’ approaomegotiations might persuade China
and India to strike a mutually beneficial deal whis compatible with international water
law principles, it would pose considerable riskhe Indigenous peoples along the river
who will be adversely impacted by such joint depet@nt. Indigenous peoples have no
protection under international water law.

The ‘reasonable and equitable use’ doctrine anththvearm’ rule codified in the
UN Watercourse Conventiaio not provide any protection to Tibetans or thwl tribes
of Arunachal Pradesh and Assam. It is simply assimat riparian states will represent
the best interests of the people and environmehimiheir territory. The current
structure, “excludes minority political or ethnicogps, as well as a whole range of
political, environmental and special interest gowmo may have a stake in an
international agreement® The current focus on sovereignty is inconsistettt the
preservation of the internationally affirmed rigbfsindigenous peoples and
environmental protection and must be revisft€d.The key may be to reframe the issue.
Green Cross International proposed that.

...instead of grappling for a restrictive middle gndubetween upstream

and downstream riparian claims, and mutually usfatiory compromise,

the problem should be reformulated and directedydwan questions of
different degrees of sovereignty towards a visiboamperatiorf*®

245 UN GA Res GA/9248supranote 97.

246 Beach et alsupranote 4 at 44.

%47 Klaus Bosselmann, “Environmental Governance: A M@proach to Territorial Sovereignty” in Robert
J Goldstein, edEnvironmental Ethics and La{Great Britain: The Cromwell Press, 2004) 293G 3
[Bosselmann].

“8 Green Cross InternationMational Sovereignty and International WatercouréBse Hague: Ruckstahl
SA: 2000) at 13.
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The focus on sovereignty as the organizing priecgdlinternational water law and
governance fails to adequately address the contplekiransboundary cooperation in
the Tsangpo-Brahmaputra River ba&ih.

In addition, advocates of participatory models atev governance will encounter
unique issues in the Tsangpo-Brahmaputra Rivenlgagen the unresolved issues
regarding sovereignty. Any encouragement or requerd for a state to adopt
participatory approaches in a region implicitly@ases that the state has the legitimate
right to govern and develop the resources in thgion. There may be unintended
consequences to advocating China or India’s adotigarticipatory governance in
regions that are in dispute such as Tibet or Arhaberadesh. For example, if the World
Bank or United Nations encourages China to adopicgaatory approaches or other
specific governance strategies in Tibet, are thagvertently legitimizing China’s claim
to sovereignty over Tibet? Could Tibetan peoplesmnmgfully participate in local
governance initiatives without formerly accedingoina’s claims to absolute
sovereignty? To borrow from Professor Christie’areaterization of Indigenous
peoples’ struggles in Canada, “...Aboriginal natifind themselves forced to welcome
the opportunity to be consulted about how their ¢avidls will be exploited®*® Even if
one accepts that China’s claim to Tibet as settleglpeople of Tibet possess rights under

the international law of Indigenous peopt&s.The challenge to the international

249 Bosselmannsupranote 247 at 293; Bradley C Karkkainen, “Transbaugacosystem governance:
Beyond sovereignty?” in (eds) Carl Bruch, Liborslan Mikiyasu Nakayama, & Kazimierz A Salewicz,
Public Participation in the Governance of Interratal Freshwater Resourceéw York: United Nations
University Press, 2005) at 73 [Karkkainen].

%0 Gordon Christie, “A Colonial Reading of Recentigprudence: Sparrow, Delgamuukw and Haida
Nation” (2005) 23 Windsor YB Access Just 17 [Cheist

%13 James Anaya, “Self-determination as a Colled#iuenan Right Under Contemporary International
Law” in (eds) Pekka Aiko and Martin Schein@perationalizing the Right of Indigenous PeopleS df-
Determination(Finland: Institute for Human Rights, 2000) at 3.
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community is therefore how to create internatidaais regarding transboundary river
governance in a manner that ensures meaningfulecatpn and dialogue without

inadvertently legitimizing and encouraging furtieetonial domination.

2.4. Conclusions: The Problem With Sovereignty
The focus on territorial sovereignty leads to a dwation of rich states over
poor, of today’s interests over tomorrow’s and ofrtan needs over

environmental needs. This ‘logic of self-extermatis bound to fail and
must be replaced by a different logié.

Klaus Bosselmann

The doctrine of sovereignty is an obstacle agawagher than a vehicle for the
peaceful governance of transboundary riveisA critical analysis of theUN
Watercourse Conventionrelated mainstream discourse and two case example
demonstrates the inability of international wataw to recognize the international rights
of Indigenous peoples.

The prevailing theory of international watercournggts and obligations today is
“limited territorial sovereignty,” which dictatebdt “the sovereignty of a state over its
territory is said to be ‘limited’ by the obligatiorot to use that territory in such a way as
to cause significant harm to other stat&4"This principle is codified in the/N
Watercourse Conventiaand has been supported in international courtdrédmehals in
cases involving international watercourses. ¢iaserally accepted that customary

international law imposes limitations on a stateeedom with respect to the portion of

%2 Bpsselmannsupranote 247 at 305.

23 bid at 309, where Bosselmann states “.... State soveyefgay be more an obstacle against, rather
than a vehicle for, global environmental protection

%4 McCaffrey (2007)supranote 5 at 135; Beach et alypranote 4 at 12.

75



an international watercourse within its territéry. This limitation upon absolute
territorial sovereignty has been heralded as aicanor of international cooperation and
sharing of resources signalling a new era of transtary governance. However, a
closer examination of the discourse surroundingrivétional water law reveals that
“territorial sovereignty remains the dominant limg factor in defining the scope of
international water law?*®

TheUN Watercourse Conventidras been hailed by both its supporters and
detractors alike as a landmark departure from tutrihe of historical sovereign®y’
However its reliance upon sovereign status consino@perate as a barrier to Indigenous
peoples’ participation in the development and aypion of transboundary water law.
Indigenous peoples’ rights are not mentioned inliNeWatercourse Conventipn
accordingly, they have no access to dispute rasalatechanisms under the Convention.
The equitable principles codified in the Conventsamply do not apply to Indigenous
peoples. The Convention does not require statesctignize Indigenous rights ratified in
other international agreements or to obtain Indigesrpeoples’ informed consent for
decisions that might impact thef?. Likewise bilateral and multilateral state agreatse
that drive the evolution of customary internatiolaaV principles simply do not
acknowledge or mention Indigenous rights and isfeaus on maximizing mutual gains
through state cooperation. In this paradigm, ladaus peoples’ rights are reduced to a
cost of development. The mainstream discoursdexid regarding international water

law often neglect to acknowledge Indigenous peopiéarests in transboundary

25 McCaffrey (2007)jbid; Dellapennasupranote 98.
%% Thorsonsupranote 7 at 513.

7 UN GA Res GA/9248supranote 97.

8 UNDRIP, supranote 13 at Art 32(2).
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disputes. While transboundary water governanaerig® such as IWRM and IWI are
more conducive to Indigenous peoples’ participatroeanvironmental decision-making,
Indigenous peoples are still often lumped togethdr other “stakeholders” such as
industry and NGOs, thereby undermining their ind¢ional status and collective rights.
The issues confronting Indigenous peoples areduréwvealed in the two
transboundary case examples cited above. In thextoof the Columbia River,
Indigenous peoples are relatively empowered wiibngt national legal rights. However,
their transboundary claims for compensation fot pasms are routinely dismissed as a
domestic issue. While both the United States aantb@a have sophisticated legal
regimes protecting Indigenous rights, both natioage been slow to acknowledge
Indigenous peoples’ international rights undé&DRIP and Canada continues to assert
that, despite its endorsementfIDRIP, it is not customary international |&%". In this
context, Indigenous peoples’ international rigltparticipate in environmental decision-
making in transboundary rivers are only realizeth®extent that states agree to
recognize them. International water law does nguiire states to recognize or even
acknowledge Indigenous rights. Under thé¢ Watercourse Conventiptwo states
could reach a mutually beneficial agreement andged to develop a transboundary
river without ensuring Indigenous peoples’ partatipn and informed consent. They
could be well within the parameters of customatgnmational water law while violating
a number of other ratified international convensioiindigenous peoples are left to seek
compensation after-the-fact reinforcing the notioat their legal interests can be reduced

to a cost of development.

%9 Aboriginal Affairs and Northern Development Canadanada's Statement of Support on the United
Nations Declaration on the Rights of Indigenous®es,(12 November 2010), online: Aboriginal Affairs
and Northern Development Canadattp://www.aadnc-aandc.gc.ca/eng/1309374239861
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In the context of the Tsangpo-Brahmaputra Riveireeely vulnerable
Indigenous populations are at the mercy of two msygperpowers with disputed borders,
both of which are pursuing mega-dam developmeWikile an agreement between
China and India would be consistent with the olbyest of theUN Watercourse
Conventiona bilateral agreement emphasizing a mutual ggpsoach would likely be
disastrous for Indigenous populations. Even padtory approaches to governance
could have the effect of undermining long-standitegms to sovereignty asserted by
Indigenous peoples by presuming state respongibilimanage consultation processes.
One of the most glaring omissions in internatiomater law today is the lack of a
dispute mechanism for transboundary water disghtgscan be accessed by Indigenous
peoples and which integrates international enviremial laws. Wolf states:
One of the greatest gaps in international watgrudesresolution is the lack
of just such recognized authority. Wescoat (1%8&cribes the elaborate
process by which the International Law Commisstba,United Nations
legal body, has taken to design a draft code efmattional waters. The 24-
year effort, only recently approved by the Gené&sdembly, includes terms
defined by politics rather than science, vague@mdradictory doctrines,
and no enforcement mechanism. Even approved, attenal law applies
only to States, and therefore ignores many of theie minorities who
might claim water rights. Furthermore, the Intéiovaal Court of Justice
requires not only that both parties to a disputeagp the Court’s
jurisdiction, but also that they agree to the dpepoint of law to be
decided?®®

This deconstruction of the Convention, the discewansd the case examples, illustrates a

disturbing lack of acknowledgement for the inteloradl status and rights of Indigenous

peoples® The roots of this inequity can be traced to timpleasis on sovereignty as the

%0 paron T Wolf, “Indigenous approaches to waterfioegotiations and implications for internatiin
waters” (2000) 5 International Negotiation: A Joalrof Theory and Practice 2 at 11 [Wolf].

%1 An argument could also be made that the definiticontained in the)N Watercourse Conventiand
international water law negate Indigenous peom&perience and rights. The definition of a
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organizing principle of international water law.elamphasis placed upon sovereign

status may operate to adversely impact upon Indigepeoples in the following ways:

(1) It excludes Indigenous peoples from internatloregotiations regarding
transboundary rivers and from participating in deselopment of international
water law principles;

(2) It presumes that Indigenous peoples’ interestsansboundary rivers are a
domestic issue, thereby reinforcing Indigenous feEnas subordinate to the states
oppress them and perpetuating ongoing colonizationdigenous peoples by
states;

(3) It undermines international conventions andatations that have affirmed the
rights of Indigenous peoples to fully participateenvironmental decision-making;
and

(4) It may exacerbate conflict over disputed terrés and unintentionally encourage
states to expand their territories.

In addition to the impacts discussed above, thé&usian of Indigenous peoples from
participating in international governance has kethe exclusion of Indigenous values
from the development of customary international tdwransboundary watercourses.
Customary international water law has been, antiruags to be, largely distilled from
the bilateral and multilateral agreements betweates. The Convention and discourse
are predicated upon Western perspectives of saqyregyeand ownership of resources,
which perceives rivers primarily as a resourcesfmnomic exploitatiof®” State
agreements are largely agreements to mutually de\aid govern the river in an effort
to maximize states’ economic interests. The prediom of gains, development and

utilization dominates the discourse and negatesdtien of valuing the river in its

‘transboundary river’ as meaning only rivers thatss the borders of sovereign states effectivedyates

the reality that many rivers traverse the boundasfeseveral Indigenous territories.

%2 pavid Groenfeldt, “Water Development and SpiritWalues in Western and Indigenous Societies” in R.
Boelens, M. Chiba & D. Nakashima, etlgater and Indigenous Peopl@2aris: UNESCO, 2006) 108,
online: UNESCO <http://portal.unesco.org/scienaée.php-
URL_ID=4901&URL_DO=DO_TOPIC&URL_SECTION=201.htmI%foenfeldt (2006)].
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undeveloped state or the inherent value of coniervand protection of the watershed.
The spiritual or cultural importance of rivers thghout the world is largely absent from
the discoursé®® By relying solely upon states’ interests and ast&fe classical notion
of sovereignty, international water law is predechtipon values that contradict and
exclude an understanding of Indigenous peoplesteapce of sovereignty and
relationship with water.

Wouters & Tremblay caution that a critical analysisnternational water law
aimed at identifying its failure to address humights must also recognize the historical
context of both areas of law. The authors statetbieJN Watercourse Convention

... hails from thdUN Charter’s higher-level objectives of maintaining
‘international peace and security’, and achievingernational co-
operation’. Thus through treaty and state practigies evolved that came
to govern trans-boundary waters traversing natibneders. The core focus
in this area of public international law has bden peaceful management of
shared resources — as complementary to otherthdesnight evolve under
the law of nations, such as ‘promoting and encantagespect for human
rights’. Thus the origins of the discourse forteatthese areas of public
international law were quite distinct and must bderstood more deeply
within this context®*
While | duly acknowledge that, to date, internatibwater law has evolved
independently from the discourse on human rightsiadigenous peoples’ rights, this
purpose of this thesis is to consider how it miggnimproved upon in the future from an

Indigenous perspective. The first step in suchraadysis must involve identifying its

shortcomings in this regard.

Critical Race Theory has informed my analysis aacbdstruction of

transboundary water law to identify how tiBl Watercourse Conventiand the

263 |1

Ibid.
24 patricia Wouters & Hugo Tremblay, Book Reviewroéshwater Access from a Human Rights
Perspectivdoy Knut Bourquain (2009) 10:2 Melbourne J Int'l D%
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doctrine of sovereignty have operated to suborditradigenous peoples. The next
chapter explores several perspectives regardirigdndus peoples’ relationship with the
concept of sovereignty. A review of the literatoegeals how sovereignty has been
intentionally constructed to exclude Indigenousple® from the dominant social
contract. It considers not only how the concemamfereignty was manipulated and
developed by Western lawmakers to dominate Indigepeoples and exploit natural
resources but also acknowledges the multiplicitways that Indigenous peoples
understand and experience sovereignty. Thesealeenarratives show that sovereignty
is a “social creatiorf® that is both culturally and historically depender®nce we
appreciate our role in creating and defining sogeitg, we can acknowledge our ability
to transform it and consider alternatives to traosialary governance that are premised

on mutual respect for all peoples and a visionoaiperation.

25 Alfred (2005),supranote 40 at 46.
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Chapter 3:  Sovereignty as a Social Construct: Indjenous Perspectives

Sovereignty, then, is a social creatiGh.
Taiaiake Alfred, Mohawk

From an Indigenous perspective, the inequity éx&tts in transboundary water
law is rooted in the operation of the historicattlime of sovereignty. This doctrine has
evolved to unilaterally exclude Indigenous peofftem the international legal order and
subordinate Indigenous peoples’ interests to atéteests. Within the context of current
international law, the doctrine of sovereignty refe a nation’s territorial integrity,
exclusive jurisdiction and authority over a geodniaarea®’ The doctrine has become
so embedded in our understanding of the moderndvibat it may at first seem absurd to
challenge its foundational position as a pillamdérnational law. However, Barker
contends that the meaning of ‘sovereignty’ can d@@ynderstood within its cultural and
historical context:

... Sovereignty is historically contingent. Theren@sfixed meaning for
what sovereignty is — what it means by definitimhat it implies in public
debate, or how it has been conceptualized in iatemnal, national or
indigenous law. Sovereignty — its related his®rjgerspectives, and
identities — is embedded within the specific somgtions in which it is
invoked and given meaning. How and when it emeageksfunctions are

determined by the “located” political agendas anltucal perspectives of

those who rearticulate it into public debate oiitpral document to do a

specific work of opposition, invitation, or accomdation?®®

At its essence, the doctrine of sovereignty is@as@onstruct designed and defined by

humans to reflect cultural values and achieveipaligains. There is ample evidence

266 Alfred (2005),supranote 40 at 46.
%7 joanne Barker, “For Whom Sovereignty Matters” Bajker,supranote 40, 1 at 1-2 [J Barker (2005)]
268 ||

Ibid at 21.
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that the doctrine of sovereignty has evolved withie Western legal system as a tool of
colonialism to intentionally negate Indigenous tggand gain control over land and
resource$® In the process, the dominant discourse on sigregehas also greatly
diminished and endangered Indigenous epistemologigtsire and identity’® By
engaging and articulating the varied and diversiégenous perspectives on sovereignty
and exploring other potential modalities of sovgnéy’* a process of epistemological

and cultural reclamation is also occurring.

How we understand sovereignty is ultimately a it of deeply held personal
and cultural beliefs about one’s place in the ward our relationship to others. Alfred
asserts that “[t]he reification of sovereignty wlipcs today is the result of a triumph of a
particular set of ideas over others — no more ahtarthe world than any other man-
made project?®’? The term is socially constructed and historiceiypendent’ It is
both amorphous and unassailable. It is persopaitual and political. It is derived from
harmonious relations and exploited for dominatiod appression. A review of the
literature reveals that Indigenous views of sowgrsi are as varied and complex as
Indigenous cultures.

In this chapter, | review some of the varied untderdings of sovereignty within
Indigenous scholarship. Taken together, the regutiarratives provide a counterpoint to
the dominant legal discourse and demonstrate tivarsignty is a human-made

construct, which is neither objective nor neutr@nce we understand that sovereignty is

29 Antony Anghie Imperialism, Sovereignty, and the Making of Intéimaal Law (Cambridge:
Cambridge University Press, 2007).

Z%hid at 19.

21 Christie,supranote 250; June McCue, “New Modalities of SovergighAn Indigenous Perspective”
(2007) 2 Intercultural Human Rights L Rev 19 [McCue

272 plfred (2005),supranote 40 at 46.

273 J Barker (2005)supranote 267.
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a “social creation®’* we can begin to recognize our collective abilityl aesponsibility
to create new laws that are inclusive of Indigenoerspectives. Historical context is
particularly relevant to a critical Indigenous aysa$ of the doctrine of sovereignty and
the recognition of Indigenous peoples’ rights. clRirdson, Imai & McNeil observe:

We should nonetheless be vigilant of the historocedtext of Indigenous

rights, as failure to make the connection betwaercbntinuing impact of

past government policies and the contemporary pbgimdigenous peoples

can foster antagonism in wider society towards s&ay remedial and

special measures. Moreover, some people wrongbrdehe Indigenous

struggle for rights as a recent phenomenon ... Ifj fadigenous resistance

to colonialism and its legal machinery has beeneadgr centuries, and

continues today.%"

A brief review of historical Western understandimgsovereignty provides context for

exploring Indigenous peoples’ experience and unaeding of sovereignty.

3.1 Providing Context: Sovereignty in Western Tradiions

By art is created that great Leviathan,
called a commonwealth or state, (in Latin civitas)
which is but an artificial man ...
in which the sovereignty is an artificial sduf.

Thomas Hobbes, ibeviathan(1651)

Today, the doctrine of sovereignty is deeply erthexdl in international law and is
correlated with territorial integrity, exclusiverisdiction and authority to control a

geographical ared! However, the notion of sovereignty is an anci@m’’® Aristotle

274 Alfred (2005),supranote 40 at 46.

275 Benjamin J Richardson, Shin Imai & Kent McNeilntligenous Peoples and the Law — Historical,
Comparative and Contextual Issues’lndigenous Peoples and the Law: Comparative antidaii
PerspectivesBenjamin J Richardson, Shin Imai and Kent McNeils, (Portland: Hart Publishing, 2009) 3
at 5 [Richardson et al].

2’8 Thomas Hobbed,eviathan(1651), excerpt reprinted in Elizabeth Knowles, Bue Oxford Dictionary

of Quotationg5™ ed) (Oxford: Oxford University Press: 1999) 378.

277 3 Barker (2005)supranote 267 at 3.
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meditated on who should be entitled to wield maxghority over a city in his chapter on
Justice & Sovereignty ifihe Politicsas early as®century BCEZ”® In different
historical contexts, sovereignty has been invokedeiscribe an individual’'s authority
over oneself, to refer to the power of God or othaties over humanity and to affirm the
inherent power of feudal lords and monarchs oveir titizens. Over time, the notion of
state sovereignty evolved as a pillar of the lawatfons. Barker summarizes the early
theoretical debates over sovereignty:

In some early debates, it was argued that sovegegnanated from

individuals (citizens). Individuals possessed rigiiat personal freedoms that

informed their collective rights to rule themselhassnations.

In other debates, sovereignty was linked to the ‘& nations.” Therein

nations were based on the collective rights ofvialdials to civil society,

life, happiness, property, justice, and defensgpna held rights to be free,

independent and respected as equals in the pofseturing the collective

rights of their citizens.

In both kinds of debates, sovereignty was aboutritngy out the relationship

between the rights and the obligations of individaitizens) and the rights

and obligations of nations (states). Sovereigagnged to belong to nations

but was then understood to originate either froengbople who made up
those nations or as a character of the natiorf {tsationhood*°

Ultimately, sovereignty is about power; where ikdsated and why. Far from being
fixed, the concept of sovereignty is both cultyrahd historically dependent even within
Western classical traditior&" This section does not endeavour to provide a

comprehensive review of Western classical trad#ti@garding the notion of

278 3 Barker (2005)bid at 1-2.

29 Aristotle, The Politics revised ed, trans by T.A. Sinclair, revised amgbresented by Trevor J. Saunders
(London: Penguin Books, 1992). Note however thateathe word “sovereignty:” was used in translation
that the etymology of the word only traces bacth® 14" century. See Online Etymology Dictionary at
<http://www.etymonline.com/index.php?term=sovergjgn

280 3 Barker (2005)supranote 267 at 2.

**!1bid at 21.
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sovereignty’>? Rather, it is intended as a brief overview oféhelution of Western
legal tradition of sovereignty to provide contest Eonsidering indigenous perspectives.
3.1.1 Feudal Europe
Prior to the “law of nations®®® sovereignty was typically considered the domain

of the church as mediator of God'’s will as the ditfye sovereign?®* Monarchs and
feudal lords exploited its religious associationd alaimed that their right to rule was
derived from God'’s wil?®® In feudal Europe, individual rulers claimed s@ignty over
peasants and lesser feudal lords as a form of laespower over everyone and
everything” within their claimed territos’® According to Anaya:

In the Europe of the high Middle Ages, sovereigay political loyalties

were fragmented, resulting in shifting and overlagppolitical

communities. Against this backdrop of evolving poél interdependencies

and the perception of a normative order applyimgupghout humanity,

theorists discerned rights and duties as applyayphd limited

denominations of human association such as “nétietate,” or

“kingdom."%®"
Citizens were perceived to consent to the soveraighority of their lords and monarchs
in return for their armies’ protection.
3.1.2 European Conquest and the New World

The discovery of the New World by Christopher Cohws radically shifted the

way Europeans conceived of sovereignty. Europleaorists such as Dominican clerics

Bartolomé de las Casa (1474-1566) and Francis&dtdea (1486-1547) raised moral

22 Eor further reading, see Anaya (200=)pranote 10 at Part |. Developments Over Time. Faitial
analysis of how social contract theory evolveddgate of race and indigenous rights, see Milipranote
112.

283 Anaya (2004)supranote 10 at 20.

284 3 Barker (2005)upranote 267 at 2.

2% |pid.

288 John Mohawk, “On Sovereignty” (1995) 1:3wesasne Notegeprinted in Robert Odawi Porter, ed,
Sovereignty, Colonialism and the Indigenous NatidnReader(North Carolina: California Academic
Press, 2005) 137 at 138 [Mohawk].

%87 Apaya (2004)supranote 10 at 17.
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and legal issues regarding the legitimacy of cosjatthe New World®® As a Roman
Catholic missionary who had spent years living agihre Indigenous peoples of the
New World, de las Casas defended the “essentiakhitynof the Indians”. He was
outspoken in his condemnation of the brutality pa&ish conquest and questioned the
moral limits of the politics of conque$t. De Vitoria, a theology professor who had
never traveled off the continent, took a more th&oal interest in colonization and set
about defining the rules of conquest. Anaya sunmaaris contributions as follows:

Vitoria held that the Indians possessed certagimal autonomous powers

and entitlements to land, which the Europeans weund to respect. At the

same time, he methodically set forth the grounds/bich Europeans could

be said validly to acquire Indian lands or assettarity over thenf®°
Vitoria is credited with developing “a theory ofsfuwar” to justify Spanish claims which
became pivotal to the European legitimization aiqueest®® Anaya describes how the
contributions of Hugo Grotius (1583-1645) furthexvdloped this European view of
conquest.

... Grotius affirmed that the ability to enter intedty relationships is a

necessary consequence of the natural righadl gleoples, including

“strangers to the true religion”: ... Grotius likewisndorsed the concept of

just war, ... Grotius identified three broad “justbile causes” for war or

conquest: “defence, recovery of property, and gumant”?%?

Grotius’ affirmation of the rights of Indigenousqgpes’ to enter into treaties was a

precursor to the European tendency towards edtadisreaties with Indigenous

%% |hid at 16.
289 |bid with reference tale las Casas - History of the Indies
290 |1
Ibid.
21 |bid at 18.
2 |bid at 19.
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peoples™® Likewise, his elaboration of the theory of jusinformed the rationalization
for colonization and domination of Indigenous pespt”
3.1.3 Post-Westphalian Era 1658
The Peace of Westphalia of 1648 is perceived byyasignal the beginning of
the “era of the independent territorial st&¥&marking as it did not only the end of the
Thirty Years War but also the political dominatioiithe Roman Catholic Church.
Harris describes the impact of the Peace of WeBgba our current Western
understanding of sovereignty:
The acquisition of sovereignty involved establighamd defending a
territorial claim within which the state held supre law-making authority.
The Peace of Westphalia (1648), which establisheth@orary reprieve
from decades of conflict in Europe, is widely calesed the moment when
emerging nation-states established the princigedhch was sovereign.
The basis of political authority had shifted aweynh a set of personal
relationships between the sovereign and subjedti@mards a notion of
exclusive jurisdiction within defined territorié%.
Anaya observes that the post-Westphalian periathfiggd a new era in theorizing about
the state as a dichotomy emerged between indiviilytats and state right8’ Anaya
identifies philosopher Thomas Hobbes and diplonmatrierich de Vattel as key
contributors to the emerging theory of statehood.
The English philosopher Thomas Hobbes (1588-16@%is major work,
Leviathan(1651), posited that individuals lived in a waeli&tate of nature
prior to joining civil society, represented by ttate. Prominent theorists ...
accepted Hobbes’s vision of humanity as a dichotofmgdividuals and

states, and they began developing a body of lawsted exclusively on states
under the rubric of “the law of nation&®

2% |hid.

2% |bid.

2% |hid.

2% Douglas C Harris.anding Native Fisheries: Indian Reserves Fishitighi in British Columbia 1849-
1925(Vancouver: UBC Press, 2008) at 9 [Harris].

297 Apaya (2004)supranote 10 at 20.

% |bid.
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According to Hobbes, individuals lived naturallyarstate of anarchic self-interest
without any natural tendency towards peace and oraelividuals were therefore drawn
towards association and entered into a “socialrectitwhereby a state was formed to
protect the accumulated wealth of the individuésates derived their rights to govern
through the consent of those being governed.

In the mid-18' century, Swiss diplomat Emmerich de Vattel (17749)
publishedThe Law of Nations, or The Principles of NaturalL@ 758)?*° According to
Anaya:

... he defined the “Law of Nations” as “the scient¢he rights which exist
between Nations or States, and the obligationsespanding to these rights.
... The individual/state dichotomy underlying Vatgsetonstruct has
powerfully affected the tradition of Western libetlaought. In contrast to
the views of earlier naturalist theorists, the wdlial/state framework
acknowledges the rights of the individual on the band and the
sovereignty of the total social collective on thieay. But it is not alive to
the rich variety of intermediate or alternativeasational groupings
actually found in human cultures, nor is it prejlt@ ascribe to such
groupings any rights not reducible either to thefiies of the citizen or to
the prerogatives of the staf®.
Anaya attributes Vattel with establishing “the foation for the doctrine of state
sovereignty, with its corollaries of exclusive gdiction, territorial integrity, and non-
intervention in domestic affairs®’ Based as it was on European models of governance
Indigenous peoples were by definition excluded fetatehood®® Anaya observes the
exclusive nature of Vattel's definition of stateldoo
The concept of the nation-state in the post-Wedigningense is based upon
European models of political and social organizatsdhose dominant

defining characteristics are exclusivity of temi& domain and hierarchical,
centralized authority. By contrast, indigenous pespf the Western

29 pid.
300 hig.,
301 pid at 21.
302 | pid at 22.
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Hemisphere and elsewhere, at least prior to Europeatact, typically have
been organized primarily by tribal or kinship tibayve had decentralized
political structures often linked in confederatiand have enjoyed shared or
overlapping spheres of territorial contr8f.
Europeans thereby constructed the self-affirmimgtétical underpinnings of
sovereignty in a manner that, from the outset, et Indigenous peoples from

participating in the development of internatioraad/!

3.1.4 The Marshall Trilogy
Theory was transformed into law by a trilogy o$es that came before Chief

Justice Marshall of the United States Supreme Gnutte mid-18' century. These
three cases shaped American and European notiGuvefeignty while providing legal
justification of their rights to colonial conquést. In Johnson v M’Intosl§1823), Chief
Justice Marshall concluded that the colonists oleghiitle to the land simply through its
“discovery” and that the “Indians” were left witimly a right of occupancy’> Barker
describes the impact of the case as follows:

... the doctrine [of discovery] established that Aitan Indians were not

the full sovereigns of the lands that they posskbsé were rather the users

of the lands that they roamed and wandered overdipose of shelter and

sustenance. ... While it was accepted that Indianstaiaed particular

rights associated with their status as the origimabitants of the land, the

exclusive rights of property in the land belongedhe nation who

discovered the lands. Discovery was demonstrataddogppropriation for

agriculture3®

Barker observes how this self-affirming rationatiaa of colonialism became legal

precedent as “Marshall invoked [the doctrine atdivery] as though it were a well-

303 |1
Ibid.
%94 RO Portersupranote 10 at 151; Anaya (2004)pranote 10 at 23; J Barker (200Sypranote 267 at
14.
305 Johnson v M’Intosh21 US (8 Wheat) 543 (1823) as cited in J Bark80%), supranote 267 at 6.
308 3 Barker (2005)bid at 7-8.
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founded legal principle of international la¥?* It was then integrated into American and
European policy as if it were an unassailable fact.

In Cherokee Nation v Georgi{d831), Marshall characterized Indigenous
populations as “domestic dependent nations” arehbkl their relationship with the
United States government as that of ward and gaaffi The decision had the effect of
making “Indian tribes” a domestic concern and segte¢he link between Indigenous
peoples and international law along with any presged or theoretical rights Indigenous
peoples may have had to “treaties, nationhood,reay#y, territorial integrity, and
jurisdiction” 3%

In Worcester v Georgigl832), Chief Justice Marshall further elaboraipdn the
doctrine of discovery to establish that the Uni&tdtes government had full authority
over the lands and the people within its territdfyNotably, Chief Justice Marshall
pointed to the Cherokee’s treaties with the UnB¢ates as evidence that the Cherokee
recognized the sovereign authority of the Uniteatef™*

This trilogy of cases marked the first legal treant of sovereignty and was
quickly incorporated into European policy in Canadaw Zealand and Australfa
Barker observes:

The entire self-fulfilling narrative of legal, mdrand social superiority
offered in such claims to doctrine as Marshallscdvery reinvented a
sovereignty for indigenous peoples that was voidrof of the associated

rights to self-government, territorial integrityndacultural autonomy that
would have been affiliated with it in internationat at the timé*?

397 |bid at 14.

398 Cherokee Nation v Georgiap US 1 (183); Anaya (2004)supranote 10 at 24; J Barker (200S)pra
note 267 at 10.

309 3 Barker (2005)ibid at 11.

30Worcester v Georgig31 US (6 Pet) 515 (1832 Barker (2005)ibid at 12.

311 3 Barker (2005)ipid.

2 bid at 14.
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The Marshall trilogy therefore marked the end of aonsideration of Indigenous
peoples as nations under international law. Armyats to several assumptions of the
positivist school of thought that contributed te tegitimization of colonialism as a legal
right.

The first premise ... that international law is cameel only with the rights

and duties of states. ... A second and related peemishat international law

upholds the exclusive sovereignty of states, whiehpresumed to be equal

and independent, and thus guards the exercisab$dhrereignty from outside

interference. ... a third premise at the core ofpbsitivist school was that

international law is law between and not aboveestdinding its theoretical

basis in their consent. And a fourth premise .s tinat states that make

international law and possess rights and dutiegumnanake up a limited

universe that excludes a priori indigenous peogplaside the mold of

European civilizatior**
International law quickly evolved to reinforce Epsan entitlement to conquest and
negate Indigenous rights to sovereigtty Harris observes that “[c]onflict over territory
lies at the heart of colonialismi*® By extension, conflict over territory also liesthe

heart of Western notions of sovereignty.

3.1.5 Limits of Sovereignty

Today the doctrine of sovereignty remains a fotiodal pillar of international
law.*'" However, there is also increasing recognitiorheflimits of sovereignty in light
of human rights offences. Robert Odawi Porter {gaio the atrocities of the first and
second World Wars as marking a new era in intesnaticommitment to protect human

318

rights:

314 Anaya (2004)supranote 10 at 26.

315 bid at 28 and 34; J Barker (2005)pranote 267 at 5.
318 Harris,supranote 296 at 9.

37 Thorsonsupranote 7 at 513.

38 RO Portersupranote 10 at 3.
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Global consensus began to emerge that there viraiit &d state

sovereignty. To the extent that individual humigihts might be violated by

the actions of a particular state, there evolvedlef that it was appropriate

and necessary as a matter of international lawadtietr nations be allowed

to interfere in a state’s internal affaifs.
Porter also points to globalism as operating talem nation’s territorial integrity and
authority. He observes that “[iln an era of modesmmerce, communications, and
technology, the notion that there is a “sovereigatfitory impervious to influence by
other nations has become increasingly abstfftiFlowever, Alfred & Corntassel caution

that globalization is also another form of empivgding that operates to limit

indigenous autonoms??

3.2 Indigenous Sovereignty

We must begin to say the ‘S’ wdfd.

Dr. Harold Cardinal, Cree writer,
political leader, teacher, and lawyer

The concept of ‘Indigenous sovereignty’ is stilits infancy. As an emerging
and dynamic social construct, it is bound to evalver time. Indigenous sovereignty is
1824w

referred to loosely as “self-sufficiency®, “autonomy®?, “the most basic right of people

to govern themselves without undue influent&’r the right to “self-determinatiorf?,

319 bid.

%9 1pid at 4.

321 Alfred & Corntasselsupranote 10 at 601.

322 Harold Cardinal, Address at the First Nations HooiLearning, University of British Columbia (1995
as quoted in McCuesupranote 271 at 20 n5.

32 Frank John King Ill, “The Myths Surrounding therfire‘Sovereign” Indian Country Today(19

January 2000) A5, reprinted in RO Portrpranote 10, 58-59 at 58 [King].

324 RO Portersupranote 10 at 231.

3% Charles A Gourd, “Making a Name for Ourselves: Tmted Nations Draft Statement on the Rights of
Indigenous Peoples” (1999) 7 Tulsa J of Comp atitiin121, reprinted in Robert Odawi Porter, ed,
Sovereignty, Colonialism and the Indigenous NatidnReader(North Carolina: California Academic
Press, 2005) 705 at 705 [Gourd].
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although the latter term is mired in complexityemts association with Western legal
rhetoric®?’ According to McCue, “[tlhe meaning of sovereighgs yet to undergo
significant Indigenous and political treatment,idigion and elaboration...??® Yet,
there is also a growing recognition that the dgwelent of a unified strategy regarding
sovereignty is critical to Indigenous peoples’ $ua**°
According to Mohawk, there are currently two doamhviews of thought
regarding Indigenous sovereignty. One holds thadién sovereignty’** was created by
US Chief Justice John Marshall about 150 years ddp@ other holds that Indigenous
sovereignty existed long before colonisation. Mekaharacterizes the viewpoints as
follows:
These two approaches, or points of view, have @taléivide people into
two camps. In one camp, the U.S. legal definitsowhat is important. As
these people see it, the pragmatic thing is toagmtr the subject as a topic
(or subtopic) of U.S. law, and to seek answersafdefinition of Indian
nation sovereignty in court decisions and statanes|
On the other side of the coin, there are Indiafonatists of many
persuasions who feel that U.S. law or Canadiandawot define

Indian sovereignty, that this sovereignty existeglpusly and under
its own definitions’>*

RO Porter observes that, at its core, there isrgénensensus that Indigenous
sovereignty “rests upon the right of Indigenouspe® to define and carry out an
existence separate and apart from other peopiésBeyond that, however, Indigenous
interpretations of sovereignty diverge and coverimole range of political perspectives

from ultra-nationalists asserting absolute autontonyeo-colonists promoting

%7 |bid at 68-69.

328 McCue,supranote 271 at 19.
329 RO Portersupranote 10 at 503.
330 Mohawk,supranote 286 at 138.
31 Mohawk,supranote 286 at 138.
32RO Portersupranote 10 at 231.
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assimilatior®>® Some scholars have suggested that discussiomliglelmous sovereignty
has lost its meaning within the sea of disparatriops on the subjeé¢t* However,
Barker observes that within the diversity of Indigas interpretations of sovereignty
there are valuable insights to be learned aboutdere of Indigenous identity. She
states:

In the historical complexities and cultural riche@sd diversity of these and

all indigenous communities is the truth of the hegeneity of indigenous

identity, not only in how indigenous peoples identify theitaes and their

cultures but in how their self-definitions inforimet character of their unique
political perspectives, agendas and strategiesdeereignty’>>

Plurality emerges as a theme and key insight imdigenous understandings of
sovereignty and becomes a counterpoint to the émafiction of a single sovereignty*®
which has historically operated to negate Indigandentity.

The spectrum of perspectives on sovereignty posegi@ challenges to a literature
review of the subject. | have attempted to pretieese perspectives thematically while
also remaining conscious of the potential of amtamded colonising effect that might
result by over-simplifying these perspectives gmig to categorize them. With that in
mind, | have loosely divided my literature reviavid three broad sections:

1. Sovereignty, Identity & Indigenous Epistemolagieln this section, | review

perspectives on Indigenous ways of knowing andaeghe inextricable link
between identity and sovereignty.

2. Asserting Sovereignty In this section, | review some Indigenous pectipes of

sovereigntywithin the Western legal framework both in terms of dafjrand

%33 |pid.

334 RO Portersupranote 10 at Xix.

335 J Barker (2005)supranote 267 at 17 [emphasis added].
3¢ Alfred (2005),supranote 40 at 33.
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asserting sovereignty as well as considering Inthge concerns about the
: ” . s 837
potential for "auto-colonization™

3. Transcending Sovereigntyln this section, | review several Indigenousotats

who assert that discussions of sovereignty arengdr useful to Indigenous
struggles and that Indigenous scholarship andraatiast transcend current
Western legal frameworks.
Ultimately, these three sections are illustratiV&ey strategies in the struggle for
Indigenous peoples’ emancipation and survival th&tr root, all of these intellectual
approaches are aimed at the common purpose oingdehdigenous-settler
relations®®
RO Porter observes that the term sovereignty cartilieed for both offensive
and defensive purpos&$. Internationally recognized states regularly assevereignty
to enforce their territorial integrity, dominanaedacontrol over their land and resources.
However, RO Porter asserts that, “as used by Indige peoples, the term serves instead
as a basis for promoting the establishment of ams#, rather than unilateral, assertions

of state authority within their territorie§™

337 RO Portersupranote 10 at 503.
% hid at xxi.
339bid at 4. Porter goes on to state, “In some respéwsse of the term dovetails with the concerns of
nationalists in the international realm to, as theg it, protect their nations from foreigners. Bsiused by
Indigenous peoples, the term serves instead asigfba promoting the establishment of consensaéher
g?(?n unilateral, assertions of state authority witheir territory.”

Ibid.
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3.2.1 Sovereignty, ldentity and Indigenous Epistenogies

Our creation stories are one of our sources of seigaty.
June McCue, Ned'u'téH

Indigenous perspectives regarding sovereignty aliddstermination are
inherently different from those arising from withime Western classical traditiétf.
Rather than accept the Western legal definitiothefterm, many Indigenous scholars
have started to explore what Indigenous sovereigrgns within Indigenous culture and
epistemology. There are inherent barriers to grymarticulate Indigenous ways of
understanding in an English literature review. M&Cue notes, “Indigenous
understandings of sovereignty are best articulatetitransmitted in the languages of the
Indigenous peoples®  Fairbanks also emphasizes the link betweerukzge and
sovereignty and asserts that the loss of langusagkiimately a loss of sovereignt}!
The importance of language to understanding epwteyy is well respected in Western
classical traditions. Students of philosophy harecEnturies undertaken to learn Latin or
Greek in order to better understand the teachihgseat Western philosophers with the
recognition that meaning is inevitably lost in kation. Likewise, the nuances of
Indigenous notions of sovereignty are inextricdlvliged to the language of the elders
who still carry ancient wisdom in the form of se®i As a non-Indigenous person who
does not know any Indigenous languages, | readigede that this review of
Indigenous scholarship can only skim the surfadedijenous understandings of the

subject.

341 McCue,supranote 271 at 19.
342 ki
Ibid.
3 |pid at 20-21.
344 Robert A Fairbanks, “Native American Sovereigmy & reaty Rights: Are They Historical lllusions?”
(1996) 20 Amer Ind L Rev 141, reprinted in RO Pgrsepranote 10, 60 at 63.
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Sovereignty, as a social construct, is ultimatelgfiection of a group’s values
regarding their place within the world and thelat®nship with others. As a culturally
derived construct, an understanding of sovereignigt begin with a respect for the
values and epistemologies underlying Indigenousiceiand identity. Different
perspectives of sovereignty can ultimately be wlaoedivergent cultural and
philosophical approaches to power. Alfred contends:

Nowhere is the contrast between indigenous and ifdort) Western

traditions sharper than in their philosophical agghes to the fundamental

issues of power and nature. In indigenous philbssp power flows from

respect for nature and the natural order. In theidant Western

philosophy, power derives from coercion and aréfadn effect, alienation
from nature®*

McCue echoes this sentiment and draw a distindteiween power and force:

From an indigenous perspective, sovereignty igusithuman-centred and
hierarchical; it is not solely born or sustainerbtigh brute force. Indigenous
sovereignty must be birthed through a genuine eftoestablish peace,
respect and balance in this wotf.

Indigenous notions of sovereignty, then, are neetdan authority or domination over
land but rather derived through balance and harmothythe natural environment.
Cheyfitz observes that a wide range of Indigenaliees emphasize the importance of
kinship with the natural world.
... the fundamental Western opposition of naturedcalis not a category of
Native thinking because extended kinship incorsrdite universe into the

social and thus conserves it with the same cateti@practices with all
one’s relatives?’

345 Taiaiake Alfred, “Sovereignty: An Inappropriater@ept” (1999) excerpt froeace, Power,
Righteousness: An Indigenous Manifg€aford: Oxford University Press Canada, 1999)eminted in

RO Portersupranote 10 at 67 [Alfred (1999)].

348 McCue,supranote 271 at 25.

347 Eric Cheyfitz, “What is a Just Society? Native Ainan Philosophies and the Limits of Capitalism’s
Imagination: A Brief Manifesto” in Eric Cheyfitz, Bruce Duthu, & Shari M Huhndorf, eds (Spring 2011)
110:2 S Atl Quart (Special Issue: Sovereignty, dedieity, and the Law) 291.
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Groenfeldt notes that Western worldviews tend tarabterize the environment purely as
a resource, a form of property, which can and ghbalvalued within an economic
perspective of the worlf® Christie asserts that an appreciation of Indigeno
relationships with the natural world is centraltoderstanding the nature of conflict
between Indigenous and Western modes of thought.

Aboriginal visions of land are often, however, aliierent order. The vision

of land as a partner in a relationship — if thedlantreated properly, with

appropriate respect, it provides for people. Peap®mmodate their

behaviour to the social fabric built into the laantd its spirits, with the

understanding that humans are a part of this laddlze larger social fabric

and are thereby obligated to live according topheciples and rules that
maintain the societal order and harmdfty.

Alfred also emphasizes the central importance df tipartnership principle® to
understanding indigenous sovereignty:
Indigenous philosophies are premised on the bafthe human
relationship to the earth is primarily one of parship. ... The partnership
principle, reflecting a spiritual connection witietland established by the

Creator, gives human beings special responsilsiltighin the areas they
occupy, linking them in a natural and sacred wathéir territories’™*

This ‘partnership principle’ can be characterizedgillar of Indigenous philosophical
thought, which informs traditional Indigenous ideabout the markers of successful
nationhood. Mezey asserts “... ancient teachinggmmfindians that the true mark of a
civilization is its ability to live in a location ith a minimum disruption to its feature¥?
The conflict between the Western settler statesliaaigenous nations then, is therefore

not a competition over resources as many Westepseceive it to be but rather a

348 Groenfeldt (2006)supranote 262.

349 Christie,supranote 250 at 49.

350 Alfred (2005),supranote 40 at 45.

1 pid.

%2 Naomi Mezey, “The Distribution of Wealth, Sovenetig, and Culture through Indian Gaming” (1996)
48 Stan L Rev 711, reprinted in RO Porsgrpranote 10, 414 at 423.
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conflict of ideals stemming from divergent beliefsout humanity’s relationship to the
land and what it means to be ‘civilized'.

Christie cites Joy Harjo of the Creek people, far imsights into Indigenous
relationships with the natural world.

All landscapes have a history, much the same gal@eaist within cultures,

even tribes. There are distinct voices, languagsisitelong to particular

areas. There are voices inside rocks, shallow egdhifting skies; they are

not silent. And there is unseen swirl throughtieavens, but other motion,

subtle, unseen, like breathing. A motion, a sotinak, if you allow your inner

workings to stop long enough, moves into the placgisle you that mirror a

similar landscape; you too can see it, feel ity fig&now it>°3

The primacy of the ‘inner world’ is a central themdndigenous philosophy. In
“Aboriginal Epistemology” (1995)Ermine explores the notion that the larger comnyunit
is a physical manifestation of inner space andwisdom gained from introspection. In
this context, “inner space is that universe of geinthin each person that is synonymous
with the soul, the spirit, the self or the beirfg*” Ermine recognizes the role of language
and culture to transmit the wisdom and teachingwei@ from explorations of the inner
space:

The Old Ones had experienced totality, a wholenesewardness, and

effectively created a physical manifestation of lifeeforce by creating

community. In doing so, they empowered the petpleecome the ‘culture’

of accumulated knowledge. The community becamarpaunt by virtue of

its role as repository and incubator of total trik@owledge in the form of

custom and cultur&?
Ermine states that a key insight to these teadmasgoeen the interconnectedness of all

of creation. This wisdom permeates language, @jlidentity and understandings of

sovereignty. Ermine contends that the pervasiveoie¥gestern epistemology

353 Joy Harjo,Secrets from the Center of the Wofl®89), cited in Christiesupranote 250 at n60.
%4 Willie Ermine, “Aboriginal Epistemology” in Maridnn Battiste & Jean Barman, edrst Nations
Education in Canada: The Circle Unfol@gancouver: UBC Press, 1995) 101 at 103 [Ermirg9§]}].
%% bid at 104-105.
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undermines and adversely impacts Indigenous epwtgy, culture and identity by
introducing a ‘fragmentary self-world view’. Argbly, Western assumptions of
sovereignty not only negate Indigenous peoples&to land and resources in the outer
world but also promote “the dogma of fragmentationthe inner world, indelibly

harming Indigenous peoples’ “capacity for holismhich is central to Indigenous
epistemology>® Ermine concludes that the teaching of holismmi®edded within
Indigenous languages and that it is only by engatndigenous languages that
Indigenous epistemologies can be reclaifftédKing clearly illustrates this point as he
observes, “[t]here really is no word for sovereigmour Lakota language. The closest we
have is Oyate or Nation which is closer to uniy?”

Deeply embedded cultural values such as the “pattieprinciple”>®
interconnectedness and the relevance of the “ispece®*® inform Indigenous relations
with the environment and with other peoples. Tagon of Indigenous sovereignty
emerges from, and is inextricably linked to, Indligas values, languages and identities.
From this perspective, sovereignty is “inherentderived “from within a people or
culture”®*! Horse & Lassiter define inherent sovereigntjoiisws:

Inherent sovereignty means having those rightslékguage and buffalo

medicine, rights that form the very foundation dfomve are as Kiowa

people. Kiowas like myself hold these rights toalseself-evident and

unalienable as those rights upon which the UniteteS was originally
founded. These are our rights to life, liberty #@mel pursuit of happine$®*
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Similarly, Harjo asserts, “... sovereignty is abour dhistories, our languages, our
religions, our elders, our ancestors, our childoem,future, nationhood™®*

As with Western classical traditions, Indigenodisas about sovereignty are often
understood in religious or spiritual terms. ThexBllk Nation declares that their
sovereign powers are derived from the Creator.

Their Aboriginal Title and Right to self-determirat are confirmed and
strengthened by their understanding that sovergogvers [are] vested in
them by the Creator. The Nuxalk territorial langsters, air and all its natural

resources were given to the Nuxalk people by treator to provide for their
essential need§’

Indigenous creation stories and mythology are ingmirto understanding Indigenous
sovereignty’®® Davis points to the many Indigenous traditioret thelieve that the earth
itself exists only because “it is breathed intongeby human consciousne¥¥’and that
many Indigenous peoples believe that it is thetresh responsibility to act as guardians
to the natural world. Sovereignty is defined inrte of one’s duties to the land rather
than rights to exploit the larf§’ Indigenous rituals, sacrifice and rites of passtgn
reinforce this sacred relationship between the mynspiritual and natural world&®
Indigenous scholar, teacher and poet, Peter Cakdrtes this interconnectedness (best

read aloud):

33 Suzan Shown Harjo, “In Defense of Native Sovergigimdian Advocacy in the American Body
Politic” (1998) 15:2 Native Americas reprinted il©RPorter supranote 10, 659 at 659.
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as first peoples of this land our responsibilitredude

to take into accountability not just measurability

our relationships with the rest of creation

we follow our original instructions as orally gasl on

as well as continually relearned in our cerei®@® rituals daily protocols

we work to regenerate mutual relationships integp@ting considerations

ethics is not an add-on or a form to fill in

it is intimate integration with the deep structofeour understanding

of creation including its ongoingness its pre- @od post-emptiveness . . .

do we dare move a stone knowing that it has atspiri

knowing it has been t/here a thousand millennia

do we dare dig into our mother the earth ourheattie mother

even with our hands even with our thoughts outapteors

and not remember we are all relaféd
Groenfeldt contends that many of the conflicts leetwwindigenous peoples and Western
forces can be traced back to the Western worldyati@en of Indigenous spirituality
through its preoccupation with economic developmelnt this way, conflict is borne out
of the domination of Western values over Indigenalses.

McCue cautions that European-derived notions ofgrpsovereignty and
colonialism operate at the “expense of human antbgical diversity.*’° Groenfeldt
argues that Indigenous value systems must be pegbtr ensure “value diversity” and
provide alternatives to Western culture as it bee®imcreasingly apparent that the
Western economic value system is unable to cogetimé growing litany of problems
that confront the world”*  Davis similarly calls for the protection ancgervation of
the world’s “ethnosphere”, the cultural equivalemthe biosphere which he defines as
“the sum total of all thought and dreams, mytheag] inspirations, intuitions, brought

into being by the human imagination since the dafwonsciousness”. Davis asserts, “it

is not change or technology that threatens theiityeof the ethnosphere. It is power:

39 peter Cole, “Aboriginalizing methodology: Considerthe canoe” (2002) 15:4 Qualitative Studies in
Education 447 at 457, cited in Umplelsypranote 54 at 457.

37 McCue,supranote 271 at 28.

371 Groenfeldt (2006)supranote 262 at 9.
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the crude face of domination’ As Alfred observes, “Indigenous perspectiveerof
alternatives, beginning with the restoration oégime of respect™*®

The intellectual struggle to develop a unified teigy around sovereignty can be
seen as a key part of a larger battle for Indiger@uancipation; to be free from
domination — from a political perspective but atsom an intellectual and cultural
perspective. RO Porter contends that the bagflegtfought over sovereignty is
essential to the survival of Indigenous peoples:

From my perspective, sovereignty is the fundamddals for the existence

of Indigenous societies. This perspective is roaetie view that without

such autonomy, there is no long term ability topghane’s own destiny, and
thus no way to live a distinct existerit’é.

To the extent that institutions built upon Westeations of sovereignty continue to
propagate the domination, control and exploitatbland, resources and people, then
Western classical sovereignty is arguably a weapam ongoing “ethnocidé® and
assimilation of peoples through its implicit negatof Indigenous values and culture.

A review of the literature suggests that inherenlidenous sovereignty is derived
from culture, language, religion, values and idgntVine Deloria asserts that
Indigenous sovereignty consists “more of continaeitural integrity than of political
powers and to the degree that a nation losesntesaf cultural identity, to that degree it
suffers a loss of sovereignfy® However, Corntassel & Primeau argue that expanding

the concept of sovereignty to include cultural gmiy simply complicates the debate and

372 Davis (2003)supranote 366 at 15:05.

373 Alfred (2005),supranote 40 at 46.

37RO Portersupranote 10 at 231.

375 Davis (2003)supranote 366 at 16:20.

3% Vine Deloria, Jr, “Self-Determination and the Ceptof Sovereignty” in Roxanne Dunbar Ortiz, ed,
Economic Development in American Indian Reservatiblew Mexico: University of New Mexico, 1979)
22, reprinted in RO Portesupranote 10, 52 at 54.
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“serves to dilute the meaning of sovereignty irinational law.?”’ They also note
Indigenous peoples’ right to preserve their culturgegrity is already enshrined in
international law. The debate may therefore beced to one of semantics.

Regardless, of how inherent Indigenous sovereighityately informs strategies
within international legal discourse, valuing therplity of unique expressions of
Indigenous sovereignty is nevertheless an impostaqt in reclaiming Indigenous
epistemology and preserving Indigenous vaftitBarker observes that Shawnee
scholar, Glenn T. Morris, Mohawk scholar Taiaiaké&e&d and other Indigenous theorists
are calling for the advancement of “intellectualea®@ignty” as an emerging field of
inquiry aimed at de-colonizing Indigenous epistergas of law and methodological
perspectives by moving beyond “the colonial legaoieconcepts like sovereignty and
nationhood.®”® This can best be achieved by returning to Indigsrepistemologies and
languages and disengaging completely from the damiilegal discourse regarding
sovereignty. In stark contrast to this intellectagproach, other Indigenous activists and
scholars continue to pursue their autonomy andiassr claims for sovereignty within
the dominant Western framework.
3.2.2 Asserting Sovereignty

The majority of Indigenous scholars and activietdate have engaged sovereignty
from a political and legal struggle rather tharearstemological one. This section
reviews Indigenous perspectives regarding the doesiutonomy by asserting the
existence of sovereignty in a manner consistert Wiestern colonial rhetoric. Anaya

identifies two primary arguments for claims to Igeinous sovereignty. One he calls the

377 Corntassel & Primeasupranote 10at 71.
378 j Barker (2005)supranote 267 at 25.
7 |bid at 24-25.
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“historical sovereignty approach” while the othevalves pursuing rights of self-
determination within the lexicon of human righte/lthuman rights approacf}® This
section will consider only the former approachnasa characterizes the “historical
sovereignty approach” as follows:

Under this approach, self-determination is invotecestore the asserted
“sovereignty” of an historical community that rolgleorresponds to the
contemporary claimant group. This approach geneaaitepts the premise
of Western theoretical origins of a world dividedia territorially defined,
independent or “sovereign” statéfowever, this approach perceives an
alternative and competing political geography basedn assessment of
historically based communiti€&!

The aspiration of most of the world’s Indigenousges has been to establish their

autonomy “within the framewor&f existing states®?

Western conceptions of sovereignty are most ofteretated with autonons”,

384

power:>** contro 386

1385 authority®®® and self-governand¥. RO Porter defines sovereignty

with reference to European norms regarding thedamations.

“Sovereignty” is, after all, an English word refeg to the power of a
particular nation to exercise governmental authiariter a particular territory.
It is a classic term of European international fa¥erring to the absolute and
inviolate power of a nation to manage generallypws affairs and, in
particular, its internal affair&®

3035 James Anaya, “The Capacity of International tawdvance Ethnic or Nationality Rights Claims”
(1990) 75 lowa LRev 837 as reprinted in RO Podapranote 10, 681 at 684 [Anaya (1990)].

%1 |bid at 682-683 [emphasis added].

382 pkwesasne Notesupranote 10 at 715 [emphasis added)].

33RO Portersupranote 10 at 231.

34RO Porter, supra note 10 at 3.

385 Christie,supranote 250 at 28.

386 RO Portersupranote 10 at 3.

37 Gourd,supranote 325 at 705.

38 RO Portersupranote 10 at 3. However, the etymology of the wemdereignty derives from a French
word. According to the Online Etymology Dictiondtys “from Anglo-Fr. sovereynete, from O.Fr.
souverainete, from soverain (see sovereign), mgdiiathority, rule” and is recorded from late 14ense
of "existence as an independent state" is from I &8&e Online Etymology Dictionary
<http://www.etymonline.com/index.php?term=soverg&jgn
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Ultimately, sovereignty refers to decision-makingheority regarding a

discrete geographic area. Christie defines Indigsersovereignty as

follows:

The appropriate definition of Aboriginal sovereignihen, must aspire to
capture the essential notion of linkages betweditigad (i.e. decision-

making) communities and discrete tracts of landr the purposes of this
project Aboriginal sovereignty can describe (a)dbéity of an Aboriginal

nation tocontrol and exercisthe processes that go into the ongoing project of
establishing and maintaining a collective idenditd (b) the ability of this

nation touse this collective self-identity to make decisi@garding how its

people, collectively and individually, relate ts territory>%°

Within international law, the test of sovereigngyeividenced, in part, by a
nation’s ability to enter into agreements with ethation states. Gourd sets
out the internationally accepted criteria for sewgnty as follows:
Sovereignty, at a minimum, is the right to self-gmunent. In addition, a
group must meet a set of internationally acceptier@ to possess all the
attributes of sovereignty:

(1) A group must have citizens

(2) The group must have territory over which theegoment has civil

and criminal jurisdictional authority;
(3) The group must have a process to establishqpolicy (...)
(4) The capacity to enter into foreign relationeaffgovernment, then,

must have relationships with other “recognized gorents™

Many Indigenous scholars point to treaties andrémty making process as evidence that
settler states expressly recognized Indigenouslegqgmre-existing sovereignty.

Foreign relations and the existence or lack ofterise of treaties between settlers
and Indigenous peoples has become central in essedf Indigenous sovereignty. On
the one hand, scholars assert that settlers expressgnized Indigenous peoples’ pre-
existing sovereignty through extensive treaties@ex trading agreements and express
recognition of Indigenous rights to occupar€y.On the other hand, other Indigenous

peoples have pointed to the lack of treaties inyntases to demonstrate that there has

389 Christie,supranote 250 at 26-27.

39 Gourd,supranote 325 at 706.

391 Oneida Indian Nation of New York, “Sovereignty ®ment”, online: Oneida Indian Nation
<http://oneida-nation.net/sovdoc.htmkeprinted in RO Portesupranote 10, 27 at 27 [Oneida Indian
Nation]; Corntassel & Primeasypranote 10 at 66; J Barker (200Sypranote 267 at 4.
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never been any cessation of land or implied fodegovereignty. Both of these
approaches to asserting historical sovereignty liega limitations and practical
challenges.

a) Prior Sovereignty as Evidenced by Treaty Makingdess

The treaty making process is takerdadactoevidence that colonial powers
recognized the existing sovereignty of Indigencatoms. Corntassel & Primeau
consider the strategy of using the treaty-makirag@ss as a means to assert “prior”
sovereignty®>

“Prior sovereignty” refers to the argument thateaetdent to the invasion of

the North American continent by the European powladian communities

exercised sovereignty over themselves and th&gaat in the initial stages

of contact, this sovereignty was formally recogdibg the colonial powers

via the treaty-making proced¥.
Barker notes that the issues of territorial bouredaand jurisdiction were the primary
subjects of such treatié¥' Oneida argues that Europeans recognized sovéyeaifjn
Indigenous populations within their own legal framoek when they entered into treaties,
established trading relationships and recognizediéh right of occupancy*®®> This
approach can utilize the vast and documented Ristioindigenous-colonist relations to
support an argument for pre-existing Indigenoussaignty.

However, Corntassel & Primeau caution that theegpaoblems with this
approach. First, they note that the argumenaigdd to the extent that it relies upon

treaty making as evidence of the international camity’s collective acknowledgement

of Indigenous peoples’ prior sovereignty. The awltite the maxinpacta sunt

392 Corntassel & Primeaibid.

393 pid.

394 3 Barker (2005)supranote 267 at 4.

3% Oneida Indian Natiorsupranote 391 at 27.
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servanda”® which underlies all treaty law and refers to thégation of parties to a
treaty to carry out the terms of the treaty as ibipénd perform their obligations in good
faith.3®” If the international community sincerely recaged the legal force of treaty
making and the prior sovereignty of Indigenous pesphen there should have been
some outrage or consequence in light of the sgttlepeated failure to honour those
treaties. There was not.

The lack of response on the part of the internaticommunity to the

abrogation of these treaties should speak volumés the status of

indigenous populations within the Community of ‘itged” nations at that

time.

The fact thapacta sunt servandaas not adhered to by the colonial powers in

their dealings with indigenous groups does mualmidermine the central

premise of the strategy advocating the “trail afkan treaties” as a means of

reclaiming “prior sovereignty®®®

Secondly, Corntassel & Primeau note that the maomereignty argument is not an
inclusive one as there are a vast number of Indigergroups that were not invited to
participate in the treaty-making procé8s. For many other Indigenous peoples’, the
process of treaty making became nothing more thproeess of rubber-stamping their
relocation to reservéd® The authors conclude:

A treaty-based approach is legally questionableudtimiately has limited

applicability — it addresses the situation of a kmanority of the world’s

indigenous populations, and could only exacerbatal@ady nearly

intractable state-centric systéf.

Even where treaties do exist, there continues torbgoing disputes regarding their

interpretation and enforceability.

39 | atin for "agreements must be kept".
397 Corntassel & Primeasupranote 10 at 68.
398 .
Ibid.
39 bid at 63.
9 bid at 65.
%1 1bid at 70.
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b) Prior Sovereignty As Evidenced by Lack of Treaty

There are also some Indigenous nations who can fwoanlong trail of historical
documents asserting their nationhood and theill kggjat to sovereign control over their
territories. In 1997, the Lil'wat Nation (alsodwwn as the Lillooet Tribe) sought
membership into the United Nations asserting tia have not signed any treaties or
have not been conquered in warfare thus our titteraghts to the land have not been
extinguished.**? They also assert that the Canadian governmestrizterepresent their
people nor is it able to speak on their behalfsupport of their application, the Lil'wat
Nation attached “The Declaration of the LillooetbE”, signed by their Ancestral Chiefs
on May 10", 1911 which read:

STATEMENT OF REAFFIRMATION OF THE 1911 LILLOOET THBIAL
DECLATION"®

WE, THE SOVEREIGN STL'ATL'IMX NATION do in our namand the
name of our fore-bearers affirm and reaffirm theyM@, 1911 Lillooet
Declaration. We speak the truth, and we speakdomtole people from
ancient time to the times yet uncounted.

WE, REAFFIRM that as a People we are the Rightiuters of our land
which has been our home since time immemorialk dur dutyas a people
to respect and live with our brothers the fishrpbdaer, wolf, raven, eagle,
and the others among our brothers. We are boyraur Stl'atl'imx laws,
to respect and live with the trees and other plahtair land. We are bound
to protect and use well those things in nature wheerbeen given in our
trust.

WE REAFFIRM that as a People we have a datgurselves to protect,
defend, comfort and care for the well-being ofaait generations past,
present and future. We declare that we are anddriteremain
economically, culturally, socially, linguisticallgpiritually, self-
determined.

WE REAFFIRM that as a sovereign people, we aregab#id to ensure only
one system of government in our original title tBaf’imx territory waters
and resources. As a People, we accept thetdwggisure the common well
being of our Nation and reaffirm our inherent righigovern ourselves in

92 il'wat Nation, supranote 367 a677 [emphasis added].
% |bid at 678-679.
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accordance with our traditional institutions andtoms and law in so
doing, to promote and defend our right to survised&eople.

WE REAFFIRM that as a People we seek peaceful amadly relations
with our neighbours and peoples throughout thedvdilis our dutyto
perfect all of our relations on the basis of soigrequality.

IN THE NAME OF OUR GRANDFATHERS AND GENERATIONS OF
STLATL'IMX YET UNBORN, WE DECLARE OUR SOLEMN
COMMITMENT TO THESE PRINCIPLES AND TO WHATEVER
COLLECTIVE ACTION MAY BE NEEDED TO DEFEND THEM*

Notably, the Lil'wat Nation’s declaration not onfgserts sovereignty but also includes a
corresponding description of the duties that a soga nation must abide by under
Stl'atl'imx laws. Explicit in this declaration ithe assertion that sovereignty is
correlated with duties and obligations to the emwinent and peaceful relations with all
people and all species.

In a letter dated August 25, 1910 to Sir Wilfriduceer, then Prime Minister of
Canada, the Chiefs of the Shushwap, Okanagan antt&loTribes of British Columbia
outlined the history of their relations with the ivehsettlers and demanded justice be
done.

[The whites] say there are no lines, except whey thake. They have taken
possession of all the Indian country and clainsitheir own. Just the same
as taking the “house” or “ranch” and, therefore, life of every Indian tribe
into their possession. They have never consulted asy of these matters,
nor made any agreement, “nor” signed “any” papets us. They ‘have
stolen our lands and everything on them’ and cometito use ‘same’ for
their ‘own’ purposes. They treat us as less thaldien and allow us ‘no
say’ in anything. They say the Indians know noghiand own nothing, yet
their power and wealth has come from our belongingse queen’s law
which we believed guaranteed us our rights, the Ba®ernment has
trampled underfoot. This is how our guests hagatéd us — the brothers
we received hospitably in our houe.

404 | i'wat Nation, supranote 367 at 677 [emphasis added)].

“%5 | illooet Tribal Council, ed,Memorial: To Sir Wilfred Laurier, Premier of the Bxnion of Canada
From the Chiefs of the Shuswap, Okanagan and CoUtehes of British Columbia” V: VIIIThe St'at'imc
Runner(T’ak | sts’igwas’a/August 2010) 19 at 20.
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The Declaration of the Tahltan Tribe (October 1®1Q) also claims “the sovereign right
to all the country of our tribes” on the basis thatagreement or treaty was ever made
with their people$® One hundred years later and there are still emtigs with these
peoples. Instead, Indigenous peoples in Britislu@bia and elsewhere have endured
and survived aggressive assimilation policies, Wwincluded forcibly removing children
from their families and placing them in residensiehools and prohibiting Indigenous
languages and cultural practié85.In this context, the evolution of Western sovgnéy
took place as one part of a comprehensive poliatlofiocide despite repeated and
sophisticated appeals to justice.
C) Limitations & Challenges of the Historical Sovigrgy Approach

Despite the historical documentary evidence an@alggo justice, claims to
sovereignty by Indigenous groups face major linotat to these arguments in
international law. The doctrine of sovereigntgleeply embedded in international law
and, even in an era of post-colonialism, recognibbnew states is rare. Anaya asserts
that claims for Indigenous autonomy within the diistal sovereignty approach are
limited by three principles of international 1a#?  First, thedoctrine of intertemporal
law requires that historical events be judged accortbirtge law in effect at the time of
their occurrence. This is problematic to the ektkat the doctrines of conquest and
effective occupation were accepted legal toolsrdutine perpetuation of colonialism.
Second, therinciple of recognitionn international law assumes a state’s entitlent@nt

sovereignty “when a preponderance of states, iatemmal organizations, and other

4% | illooet Tribal Council, ed,Declaration of the Tahtlan Tribe October 18, T910X The St'atimc
Runner(Lhwal'tsten/October 2010) 24 at 24.

07 Umpleby,supranote 54 at 215-240.

%8 Anaya (1990)supranote 380 at 682-683.
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relevant international actors recognize a statetsidaries and corresponding
sovereignty over territory*®® To the extent that the sovereignty of settletestis
already recognized internationally there is no &my to question whether the territory
was lawfully acquired. Third, Anaya cites the “n@tive trend within international legal
process towardtability through pragmatisraver instability.*° Anaya asserts that
together, these three limitations pose a potentiailurmountable barrier to claims for
Indigenous sovereignty within international law.

In addition to the limitations set out be Anaya\adahere are practical barriers in
the pursuit of sovereignty, including (i) a peoplespacity to govern themselves and (ii)
the ever-present potential for assimilation.

)] Capacity for Governance

Indigenous sovereignty requires not only an agsedf sovereignty, but also the
ability to act effectively in the capacity of a sogign nation. RB Porter contends that
Indigenous sovereignty is comprised of three faci$ the degree to which Indians
believe in the right to define their own future) {he degree to which Indians have the
ability to carry out those beliefs, and (iii) thegtee to which tribal sovereign acts are
recognized both within the tribe and by the outsideld.”*** RB Porter contends that
the quest for sovereignty is limited by ramparialigovernment dysfunction including
“poor administration, dependence and infightifitf”.Each of these factors impacts upon
Indigenous peoples’ ability to act with authoriyasovereign nation. The current

challenges faced by Indigenous peoples to govermsklves are a direct result of years

“®bid at 682.

“101bid at 683 [emphasis added].

11 Robert B Porter, “Strengthening Tribal Sovereigiiypugh Government Reform: What Are the

Egues?” (Winter 1997) 7 Kan JL & Pub Pol'y 72,nefed in RO Portersupranote 10, 55 & 518 at 55.
Ibid.
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of cultural oppression living under colonial rulslodern-day tribal governments have
little resemblance to traditional Indigenous ingtdns and face the onerous task of
uniting fragmented communities, which have endyests of aggressive assimilation:

Quite literally, if a tribal community is comprised people who were raised
in traditional way, speak the native language, @nadtice the traditional
religion, then the tribal members who were educatde missionary
school, know little of the traditional culture, alie an assimilated lifestyle
might as well be from another planet. Itis hardnbagine a greater chasm
of identity between people all professing to benlivogether in the same
community. It is against this backdrop that trigal’ernment must function.
The mechanism set in place to channel the passidpawer of our
increasingly diverse communities — our governmerisswholly inadequate
to meet the challenges of our modern tribal natfdhs

Claims for Indigenous sovereignty can be undermifetfective and unified tribal
governments do not accompany them. RB Porter ndstthat effective internal
governance structures are a critical part of degjra claim for sovereignty. This does
not mean that Indigenous peoples need to agréleedatime in order to be seen as
effective, but he asserts that “we should be abfentd a way for all of our members to
agree as to the process by which we govern ouisel®@aly when we have all of our
people working together will be able to maximize savereign potential, and thus allow
our future generations to survive® RB Porter places particular importance on the ro
of tribal laws and dispute resolution mechanismthéorealization of sovereignty:

... sovereignty means that the Indians themselves resslve their own

problems and manage their own affairs. The fiegp 1 that process is for

Indian nations to realize that the tribal dispw@salution mechanism has

everything to do with how tribal members interadtvone another, how

capable they are of working with each other on comendeavors, and
thus, how strong their families, clans, communijta® nations will b&™

*3|pid at 523.
**|bid at 525.
“1°RB Porter “Peacemakingdupranote 56 at 563.
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Throughout this literature review, there has baaprisingly little attention paid
to what sovereignty would actually look like givéirat Indigenous nations are situated
within internationally recognized sovereign stat€hristie provides several examples of
what state-to-state relations sharing geographiitasy could look liké'® and several
scholars provide insight into strategies for obtajrsovereignty but overall, there is very
little attention paid to the pragmatics of gover@amwhen sovereignty is actually
obtained. An emerging issue is whether the citizdgrsovereign Indigenous nations
would lose the protection of civil liberties embeddwithin the settler state’s
constitutions’’ The loss of constitutional rights such as thedoze of expression would
be particularly threatening in communities dividsdtribal family politics.

i) Sovereignty and Auto-colonization

Perhaps the most provocative challenge to sovaseaims predicated upon
international law is the vocal criticism from Ineéigous scholars and leaders that the
perpetuation of Western legal concepts and ingiitatis a dangerous form of self-
assimilation. RO Porter describes “auto-colote® as “the process by which
colonized people may adopt and engage in behathatsre rooted in the policies of the
colonizing nation but which are rationalized as’smsvn.”*'® Indigenous political
leaders are also susceptible to corruption andcoémiialism. According to Adams,

neo-colonialism occurs when the privileged govegretfite within an Indigenous nation

“18 Christie,supranote 250.

17 SeeChief Mountairv British Columbia (Attorney Genera?011 BCSC 1394 (Canada) in which the
plaintiff claims that the Nisga’'a Treaty is incosteint with the Constitution of Canada.

“8 RO Portersupranote 10 at 503.
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are given benefits by the settler state “in reforrtheir help in pacifying the
majority.”**?

Alfred contends that the quest for sovereigntyriedaherring that merely leads to
further integration with the colonial agenda. Hgues that the state has created
“incentives for integration” by offering token finaial contributions and inconsequential
measures of self-administratiéfl.Alfred asserts that Western concepts of power are
ultimately incompatible with Indigenous epistemaol@mnd values, and cites Boldt &
Long for the proposition that the “endorsementiefdrchical authority and a ruling
entity constitutes a complete rupture with tradigibindigenous principles™! Alfred
observes:

Traditional indigenous nationhood stands in shargrast to the dominant

understanding of “the state”: there is no abscduwiinority, no coercive

enforcement of decisions, no hierarchy, and norsépauling entity. In

accepting the idea that progress is attainablenvitte framework of the

state, therefore, indigenous people are moving ridsvacceptance of forms

of government that more closely resemble the state traditional

systemg'??

Alfred contends that a claim to sovereignty camtemtionally lead to Indigenous
peoples framing their political goals with refererto Western ideals and “the common
criteria of statehood — coercive force, controfesfitory, population numbers,
international recognition — come to dominate disaws of Indigenous peoples’ political

goals as well#*® The state readily exploits these “theoreticabimsistencies**

*19 Howard Adams, “The Process of Neocolonialism, gxicom Tortured People: The Politics of
Colonization, Ch. §Theytus Books, 1999) as reprinted in RO Posepranote 10, 497 at 499.

20 Alfred (1999),supranote 345 at 71.

“211bid at 67-68. Also see Corntassel & Primesupranote 10 at 70-71, where the authors referencetBold
& Long for the proposition that a claim for sovepely within the framework of colonial law “only rfilner
legitimizes Western-European power structures tiaity and decision-making.”

422 plfred (1999),supranote 345 at 68.

% |bid, at 69.
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Alfred concludes that up till recently, sovereighigs been an effective vehicle for
critiques of colonialism but that ultimately Indigeus emancipation is best served by

undermining the “myth of state sovereignf{®.

3.2.3 Transcending/Reclaiming Sovereignty

Sovereignty carries the horrible stench of coloisial**®
Joanne Barker, Lenape

Alfred, Corntassel, Barker and others have stroaghyied that the quest for
sovereignty is not only inconsistent with Indigeamalues but also a major obstacle in
the struggle for decolonisatidf’ These scholars contend that once you engage the
epistemological roots of sovereignty it becomesaagmt that there is no way to engage
sovereignty without perpetuating the colonial maehi Correlated as it is with
assumptions of entitlement, domination, hierardracahority and control over territory,
Western sovereignty undermines and effectively epges Indigenous epistemologies
and traditional Indigenous relationships with tlagunal world**® It operates to limit the

way Indigenous peoples are able to think about sieéras’®® Barker explains:

... translating indigenous epistemologies about Gavernance, and culture
through the discursive rubric of sovereignty wad enproblematic.
Sovereignty as a discourse is unable to captulethe indigenous
meanings, perspectives, and identities about lawempance, and culture,

24 bid.

2% |bid at 79.

426 3 Barker (2005)upranote 267 at 26.

27 See Alfred (2005)%upranote 40 at 41-42, in which the author states: €©@hthe main obstacles to
achieving peaceful coexistence is of course theitical acceptance of the classic notion of sovgrsi as
the framework for discussions of political relasdmetween peoples.”

%8 Seeibid at 48, where Anaya states, “... indigenous peopdes lsome to realize that the main obstacle
to recovery from this near total dispossession thésdominance of European-derived ideas such as
sovereignty.”

% |bid at 34-35.
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and thus over time it impacts how those epistemetognd perspectives are
represented and understodd””

Indigenous identity then becomes defined in readtd colonialism and the quest for
sovereignty becomes a quest to be accommodatelifivat’legitimate’ framework of

settler state governanc&®

Alfred cautions that it is dangerous to assumegbwgéreignty is an appropriate
political objective or model for governance for igehous people&?

... sovereignty is an exclusionary concept rooteanradversarial and
coercive Western notion of power. Indigenous peopén never match the
awesome coercive force of the state; so long asremnty remains the goal
of indigenous politics, therefore, Native commuestivill occupy a dependent
and reactionary position relative to the state.efatance of “Aboriginal

rights” in the context of state sovereignty represe¢he culmination of the
white society’s efforts to assimilate indigenousples®*?

Alfred calls for a rejection of the concept of “igenous sovereignty” and argues that

“[t]he next phase of scholarship and activism ..l wded to transcend the mentality that

supports the colonization of indigenous nations'>*"He also calls upon people

committed to transcending colonialism “to de-ththk concept of sovereignty and
replace it with a notion of power that has asdtstia more appropriate premisgé>

Alfred & Corntassel assert that:

As Indigenous peoples, the way to recovering freedad power and
happiness is clear: it is time for each one ofounéke the commitment to
transcend colonialism g®ople and for us to work together as peoples to
become forces of Indigenous truth against theflmotonialism. We do not
need to wait for the colonizer to provide us witbrmay or validate our
vision of a free future; we only need to start $eour Indigenous languages

430 3 Barker (2005)upranote 267 at 19.

31 Alfred (2005),supranote 40 at 34-35.

“32|bid at 38; Alfred (1999)supranote 345 at 68.
433 Alfred (1999),ibid at 70.

434 Alfred (2005),supranote 40 at 40-41.

** |bid at 46-47.
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to frame our thoughts, the ethical frameworloof philosophies to make
the decision to useur laws and institutions to govern oursel/&s.

At the same time, RO Porter asserts that thersdsae imperative to protect and defend
Indigenous sovereignty as the loss of sovereigatylead to the extinction of distinct
Indigenous peoples’ Porter cautions that the stakes are high anchthatindigenous
groups strategically engage sovereignty requiresfulaconsideration to overcome to
challenges posed by “auto-colonization” and limitesource>® The challenge then is
to continue to defend Indigenous sovereignty wsitheultaneously disengaging from
European-derived notions of sovereignty and power.

There are two clear voices in Indigenous scholpsstone that calls for a
rejection of sovereignty while the other demandsd thdigenous peoples engage the “S

Wordu439

as a matter of survival and cultural integrityengntics becomes critical to
reconciling these two voices. As Corntassel & Ramassert, Indigenous discourse
regarding sovereignty may actually already captimethe notion of “cultural integrity”
as that is already well-defined within internatiblaav.**° Anaya observes that the
international right to “self-determination” is astinct concept from statehood and a more
appropriate objective for Indigenous peoples:

... a U.N. study has concluded ... “ ... Self-determimmtin its many

forms, is thus a basic pre-condition if indigenpesples are to be able to

enjoy their fundamental rights and determiningrtfigiure, while at the

same time preserving, developing and passing angpecific ethnic

identity to future generations.”

In my view, self-determination should not be eqdatéth a right to
independent statehood. Under a human rights apprtae concept of self-

43 Alfred & Corntasselsupranote 10 at 614.

3" RO Portersupranote 10 at 503.

%8 |pid.

3% Harold Cardinal, quoted by McCusypranote 271 at 20 n5.
40 Corntassel & Primeasupranote 10 at 71.
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determination is capable of embracing much mor@ceg interpretations

and applications, particularly in an increasinglierdependent world in

which the formal attributes of statehood mean éeskless. Self-

determination may be understood as a right of callgroupings to the

political institutions necessary to allow them fsé and develop according

to their distinctive characteristiés
Corntassel & Primeau cite Anaya for the propositiwat Indigenous peoples can
strategically achieve cultural integrity by invogithe existing international human rights
treaties’*®> However, Corntassel & Primeau also contend‘tadls for self-
determinationfor an absolute right to self-identification, afod sovereignty only
exacerbate tensions between indigenous groupstated 4* In this context, it would
appear that Anaya and Corntassel & Primeau hawrglihg understandings of self-
determination but all agree upon adopting a hungins approach to ensuring cultural
integrity. It becomes increasingly necessary findehese terms clearly to ensure a
unified and consistent approach.

A human rights approach to ensuring cultural iritggs more palatable than
sovereignty claims for several reasons: (i) itvaddndigenous peoples to disengage from
colonial values associated with sovereignty, whiobdermine Indigenous epistemologies
and identity; (ii) it will be more successful thasserting sovereignty through a treaty-

based approach which must contend with the constéranumerated by Anaya, namely,

intertemporality of international law, the lackretognition and international tendencies

41 Anaya (1990)supranote 380 at 684-685.
“42 Corntassel & Primeasupranote 10 at 68-69.
“43|bid at 55 [emphasis added].
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towards stability*** and (ii) it allows for a radically inclusive stegfy “which is

accessible to all indigenous populatiof{s”
It is difficult to imagine a rational justificatiofor a Western tradition of
sovereignty in a truly post-colonial world. Thielgal community has repeatedly

affirmed its commitment to the elimination of colalism in all its formg:*®

However, all
indications are that the doctrine of sovereigntsti$ deeply entrenched in international
law.**” Alfred suggests that the challenge “in buildappropriate postcolonial
governing systems is to disconnect the notion wészmgnty from its Western legal roots
and transform it
3.3  Conclusion

In this chapter, | have undertaken a literaturéere\of Indigenous peoples’
experiences and perspectives of sovereignty inraodiedentify some of the alternate
narratives and strategies that exist regardingreayay. At its core, sovereignty has
evolved within the Western legal tradition as astimment of power over Indigenous
peoples, territories and resources. Indigenouplpsdave found themselves defined by
this narrow and often-violent conception of powehnjch, at its heart, is contrary to
Indigenous peoples’ values and epistemologiesis Ads made it difficult for Indigenous

peoples to engage or assert Western sovereigrtputialso experiencing a form of

epistemological assimilation. By engaging with thk spectrum of Indigenous

444 Anaya (1990)supranote 380 at 682-683. Also see Corntassel & Primmapranote 10 at 68-69.

#45 Corntassel & Primeaibid and at 54 where the authors state: “A more unatesproach, and one
which is accessible to all indigenous populatiagsgound in existing human rights laws to which mos
states of the international community are currep#yty.”

*4¢ Nuxalk Nation supranote 364 at 689. See also Robert B. Porter, “48sal to the Hanodaganyas to
Decolonize Federal Indian Control Law” (1998) 31iwgmsity of Mich J of L Ref. 899, reprinted in RO
Porter,supranote 10, 731 at 731-732.

*4’ Thorsonsupranote 7 at 513.

48 Alfred (2005),supranote 40 at 42.
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discourse regarding sovereignty, a process of i@llaind epistemological reclamation
can also occur. An articulated vision of Indigessovereignty can ultimately allow for
the possibility of genuine social and legal recbaton.

Applying Critical Race Theory, the alternate naues provided by Indigenous
leaders, activists and scholars challenge “the sngtmeutrality and objectivity” that
surround the doctrine of sovereignty in internagidaw.**® It also demonstrates how its
use within international water law invokes confbetd confrontation between states and
Indigenous peoples on several levels: politicallyturally and philosophically. The
conflict found in sovereignty discourse is ultimgta conflict of values about power and
how to live and relate to others. A review of gpelous scholarship reveals key values
within Indigenous epistemology, such as the “pasinip principle”?*° the
interconnectedness of all living things, the impade of mutual respect and the value of
cultivating “inner spacé®! to achieve harmony and balance.

While themes emerge regarding core Indigenous sdhed provide insights
regarding Indigenous sovereignty, the literatukgéens also reveals a plurality of
Indigenous perspectives regarding strategies fgaging Western legal sovereignty.
Arguably, this observation is in itself part of ghecess of decolonizing the debate by
shattering assumptions that Indigenous people® shaniversal or homogenous
relationship with sovereigntyThere is considerable debate about how Indigenous
peoples should go about emancipating themselveasttie oppressive effects of Western
legal sovereignty. While some Indigenous schgbaeger to engage inherent sovereignty

as a culturally derived phenomenon rooted in lagguaultural identity and spirituality,

49 Aylward, supranote 27 at 35.
450 Alfred (2005),supranote 40 at 45.
41 Ermine (1995)supranote 354 at 103.
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others strategize on how to achieve sovereignsstaitinin a transformed Western legal
paradigm. Some Indigenous leaders emphasize thartamce of reclaiming sovereignty
by redefining it at an intellectual level. Othéssus on the pragmatic political and legal
challenges of reconciling state sovereignty wittigenous sovereignty. Some activists
insist that engaging sovereignty discourse is ¢gdea Indigenous peoples’ survival
while others insist that emancipation is best acddy disengaging entirely from
imperialist values and the related sovereign dissmu There is no clear consensus or
strategy within Indigenous scholarship and therginoes to be disagreement regarding
the differences between key definitions such agmgnty, cultural integrity and self-
determination. This is not surprising given theg tliscourse on Indigenous sovereignty,
while rich and diverse, is still an emerging andleing field of inquiry*>?

At their root, all of these approaches and perspestaire aimed at reclaiming
Indigenous sovereignty and redefining Indigenouiesaelations. It is not within the
scope of this paper to resolve or comment uporoatlyese competing and complex
theories or strategies. Rather the purpose ottlapter has been to allow the current
narratives regarding Indigenous sovereignty to jgl@an emerging counterpoint to the
dominant legal discourse in order to demonstraaegbvereignty is ultimately a man-
made construct. Once we acknowledge sovereignay‘sgcial creation” [Alfred], we
can undertake to (re)construct new laws in a matimamo longer legitimizes the
domination of imperialist values over Indigenoutues.

In this thesis, | have set out to examine the s&eting relationship between
international water law, the doctrine of sovereygand Indigenous peoples. By

understanding Indigenous perspectives regardingdb&ine of sovereignty, it becomes

452 McCue,supranote 271.
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apparent how the invocation of sovereign statubetUN Watercourse Conventipto

the exclusion of Indigenous nations, only servgseipetuate the domination of states
over Indigenous peoples. It also serves to retefand legitimize imperialist values and
encourage states’ domination and exploitation wittgies and resources at the expense
of others. In the next chapter, | contend thgaleeform of theJN Watercourse
Conventionis required to create an international law of staoundary rivers that allows
for the inclusion of Indigenous values. | mainttiat it is possible to envision an
international water law that disengages from thdipe of sovereignty — at least on a
‘without prejudice’ basis — such that Indigenousgies can engage in international
water law discourse as full participants withouy atate or peoples being required to

sacrifice their perspectives on sovereignty.
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Chapter 4:  Transcending Sovereignty: Reconstructig the International Law of
Transboundary Rivers

The law is not a still pool merely to be tended andasionally skimmed of
accumulated debris, rather it should be looked uasm@ running stream,
carrying society’s hopes, and reflecting all itdues, and hence requiring
constant attention to its tributaries, the sociadeother sciences, to see that
they feed in sustaining elemefits.
Former Chief Justice Bora Laskin, Supreme Cou@ariada

It is no longer possible to maintain the legitimadythe premise that there
is only one right way to see and do thiftds.

Taiaiake Alfred, Mohawk

A deconstruction of the historical doctrine of signty and théJN
Watercourse Conventidnom a critical Indigenous perspective reveals lsowereignty
has evolved within Western legal thought to exclumigenous peoples and dominate
the environment and its resources. Indigenouspeetives regarding sovereignty weave
an alternate narrative that challenges the mytibgctivity, neutrality and power that
currently surround the doctrine of sovereignty andrnational law generally. State
interests tend to focus upon the extraction anoh@btutilization of natural resources.
Western notions of sovereignty have been histdyiediigned with conquest, domination
and exploitation of the natural environment. Gitle& growing scarcity of fresh water
and its importance to all peoples, it is no longa&sonable to assume that states are
willing or capable of managing such a precious ues®over the long term for current
and future generations. Indeed, many scholars siaygested that the complexity of the

issues confronting shared water security requir@gl@ally inclusive approach to water

“53 Former Chief Justice Bora Laskin of the SupremarCof Canada, quoted by JW Wilsdeople in the
Way: The Human Aspects of the Columbia River Ptdjearonto: University of Toronto Press, 1973) at
159.

454 Alfred 2005,supranote 40 at 47.
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law and governanc®’® Blanket acceptance of the supremacy of statersiyrey and
state values over the experience and knowledgedigénous peoples no longer carries
moral legitimacy.

The application of Critical Race Theory to transthaary water laws involves a
deconstruction of the legal principles involved @amdaccount of how these laws have
systemically excluded Indigenous peoples. It aspires a reconstruction of the law in a
manner that remedies that injustice. The questien is how to strategize towards the
reform of international water law in such a wayttihas inclusive of Indigenous peoples
and their traditional laws regarding water goven®af he first challenge is to overcome
the assumption that international law is not fléxi&nough to recognize the pre-existing
rights of Indigenous peoples.

TheUN Watercourse Conventios concerned only with state interests and
governs the agreements between sovereigns. Gutfaze, this appears reasonable
given that international law was founded upon trepse that it is comprised of the
rules that govern state relatioh8. However, international law has evolved to recegni
the international rights of non-state actb¥s Since World War |1, there has been
growing acceptance among states that the doctfisevereignty is not paramount where
issues of human rights are concerfi@dinternational human rights law has evolved

rapidly in recent decades to place checks uporttenéel state interests and to challenge

%55 Karkkainen supranote 249; Global Water Partnership (20G@jpranote 134.

%6 Kate ParlettThe Individual in the International Legal Systenun@nuity and Change in International
Law (New York: Cambridge University Press, 2011) §P8rlett].

*5"bid. However, see page 353 where Parlett states “it beiemphasised that states have remained
central and in control of the extent to which iridisals may engage in the international legal system
extent to which individuals are given rights, obligns and capacities is dependent upon a specéitt
from the primary actors in the international legggdtem, dominated by states.”

**%bid at 338.
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the limits of absolute territorial sovereignfyj. Likewise, the rights of Indigenous
peoples in international law has been evolving dhrerast century to ensure the
protection of the worlds’ most vulnerable and maagjized populations against
exploitation by the state. Notably, internatioreak$ protecting human rights and
Indigenous peoples are supported by the majorisowéreigns and reflect the evolving
and emerging values of the global community. rtead that the international law of
transboundary rivers requires critical scrutiny aacbnciliation with the affirmed rights
of Indigenous peoples in international law.

In this chapter, | consider the benefits and camnstis of pursuing legal reform
using a “human rights approaéf®to assert Indigenous peoples’ rights in intermetio
water law. | will then provide a brief overview imiternational instruments that affirm
Indigenous peoples’ rights and specifically thaght to participate in decision-making
regarding water. | will then consider severalgmtial avenues for the legal
reconstruction of international water law. Ultimigtehe process of reconstruction must
include the meaningful participation and consemduadigenous peoples. This chapter
concludes with a call for further analysis and depment of strategic approaches to
reconstructing international water law in such g et is inclusive of existing
international Indigenous rights.

4.1  Asserting International Indigenous Rights: Mehodology for Reform

How does one transcend the historical doctrinewéreignty in international

water law and thereby recognize the rights Indigsrmeoples’ who have traditionally

been excluded from the evolution of internationatev law? Arguably, the key to

459 bid.
%0 Anaya (2004)supranote 10 at 7-8.
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shifting the discourse away from the doctrine ofeseignty in international water law
lies within international Indigenous legal theondanethodology. Indigenous scholars
have historically struggled with the entrenchmedrthe doctrine of sovereignty in
international law and yet have succeeded in pemsgdle vast majority of sovereign
states to support, at least in theory, their cldongndigenous peoples’ rights within
international law. Over the last 90 years, numsiaternational instruments have
integrated Indigenous values and affirmed Indigenmeoples’ rights to self-
determination, cultural integrity and the righta@articipate in environmental decision-
making?®* A review of international law of Indigenous peaplnd international human
rights law demonstrates that the internationalllsgstem is flexible enough to recognize
the rights of non-state actors and provides a naetlogy for the legal reform of the
international water law.

Anaya is cautiously optimistic in his analysis ofdigenous peoples’ success in
international law:

Although the words, “all peoples have the righsétf-determination” have

made their way into the texts of major multilatdrahties, international law

has yet to clearly embrace claims for politicalcauatmy beyond the context

of classical colonialism. Still the affirmation sélf-determination of

peoples has provided a wedge for ethnic autonoaignslto make their way
prominently into contemporary international legatiaolitical discoursé®?

Anaya identifies two approaches to Indigenous ddion autonomy in international law:
the historical sovereignty approach and the hungimg approach. Under tingstorical
sovereignty approach Indigenous peoples assert self-determinatiomieftort to

reclaim “sovereignty” as it is understood withire tWestern legal paradigm (ie “a world

51 patrick Macklem, “Indigenous Recognition in Intational Law: Theoretical Observations” (2008-
2009) 30 Mich J of Int'l L 177 [Macklem].
%2 Anaya (1990)supranote 380 at 681.
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divided into territorially defined, independent‘sovereign’ states”§*® Anaya rejects
this approach outright as imposing insurmountatgasions upon the institutional
framework of international law*®* As previously discussed in Chapter 3 above, Anaya
observes several practical constraints of suclpproach, namely the doctrine of
intertemporal law, the principle of recognitiondaihe tendency towards stability
through pragmatisiif>
The second approach is theman rights approach, whichwill be the subject of

this chapter. Under this approach, “self-determmameis not linked fundamentally to
historically derived ‘sovereign’ entitie§®° Instead, Indigenous peoples’ right to self-
determination arises from international human sdatv and is “derived from notions of
freedom, equality, and peac®” Anaya contends that ethnic autonomy is moreyikel
be achieved on human rights grounds and conclid¢skaims for independent
statehood should be avoid®t.He observes that:

... international law has not much upheld sovereigmiyciples when they

serve as an accomplice to the subjugation of humgais or act as a shield

against international concern that coalesces tmpte human value$?
On this analysis, it will be more effective to apgch the legal reform of international
water law by identifying and reflecting upon thenan values upon which transboundary

water law is founded. States’ interests will inally be constrained to the extent that

they are contrary or inconsistent with the pressomeof human life.

“®3|hid at 684.

“®*|bid at 686.

“%5 See page 114-115 above for a discussion of tlee fhmitations of a historical sovereignty appraach
%% Anaya (2004)supranote 10 at 7-8.

57 Anaya (1990)supranote 380 at 684.

“®1hid at 686.

*°bid at 685-686.
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Corntassel & Primeau also advocate a departure émmgaging traditionally
Western ideas regarding sovereignty and insteatqteothe development of strategies
based on human rights 18. They argue that, “calls for self-determinatioor, &n
absolute right to self-identification, and for soeignty only exacerbate tensions between
indigenous groups and statés™ Instead they call for strategies that do “tweaten
the territorial integrity or political sovereigntf a majority of states in the international
system.*’? The authors contend that international humartsiw has already been
sufficiently developed to protect the autonomyrafigenous peoplé¥® Basic reforms
are required to recognize these rights.

In a joint statement to the UN Expert MechanisntlenRights of Indigenous
Peoples regarding a study on Indigenous peoplgist to participate in decision-making,
Indigenous representatives made the following renendation:

Human rights-based approach. It is essential torparate a human rights

based approach in such forums and processes, tnsisth international

human rights law. In this context, many processiesessing environment

and development issues are in need of basic refdfms
While sufficient rights may already exist withinrhan rights law to protect Indigenous
peoples’ interests, at issue in this paper is hmensure that international water law is
reconciled with the existing body of human rigta$. Is it possible to reconstruct
international water law in a manner that recognineggenous peoples’ rights?

In The Individual in the International Legal Systé2011), Kate Parlett

undertakes an expansive historical review of therimational legal system, including the

70 Corntassel & Primeasupranote 10.
™ |bid at 55.

*2|bid at 53.

% |bid at 54.

474 Gabriel,supranote 14.
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evolution of international human rights laws, wilie objective of dispelling “myths

about state-centrisnt*® and understanding the mechanics of how the intierme legal
system has evolved to recognize the rights of natesctors. While her research focuses
upon individuals rather than Indigenous peoplesphservations regarding the

flexibility of the international legal system tdfiain the international rights of non-state
actors is informative. Specifically, she offersaareflections regarding the potential for
“structural transition in the international leggsgem”,*”® which can provide guidance in
developing a methodology for pursuing rights fatigenous peoples. She comments
upon the following themes: (a) the “relative opesmand flexibility of the system” (b)

the “forces for structural change: solutions abiheories”; and (c) “states in the

international legal systent”” Each of these observations is summarized brieflgw.

Relative openness and flexibility of the sy&fém

Upon tracing the history and mechanics of the esrarg of individual rights in the
international legal system, Parlett concludes tfi{sfurally the international legal system
IS now open to any entity on whom rights, obligai@nd capacities to function and
participate are conferred™ Parlett provides several historical examplesef t

recognition of the rights of non-state actors witthie international system and observes:

7> parlett,supranote 456 at Abstract.

*®|bid at 365.

"7 |bid at 365-372. Parlett’s analysis includes reviewwhhan rights law, international investment law,
international claims processes, humanitarian lagviaternational criminal law.

“®|bid at 365-367.

" |bid at 365. Parlett adopts the language of “conferrights”. However, the use of the word “confer”
suggests that Indigenous peoples’ rights are cgatinupon state recognition and must be granted by
states. This is contrary to Indigenous scholatshipch recognizes the inherent or pre-existingtisgpf
Indigenous peoples. | have chosen to refer tantieenational legal system’s ability to “recognizéése
rights rather than to “confer rights” as an ackrexigement of the pre-existing rights of Indigenous
peoples.
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The particular solutions were creative at the tigieen that they were not
consistent with the traditional conception of imional law as the law
applicable to inter-state relations. These examalel others demonstrate
that the international legal system has been ussdrive changing needs
without being constrained by the established urtdiedsng of the limits of the
international legal framewori®

Parlett concludes that it is not contrary to ingional law to pursue international rights
for non-state actors.
Forces for structural change: solutions above thies?*
Parlett’'s second observation is that change tintieenational legal system has
not been brought about through reference to thieatdtameworks or historical
injustices. She observes that:
... the international legal system has experiencetttiral transition as a
result of the need to manage and address praptchlems rather than
resulting from any deliberate attempt to effectractural transformation. The
international legal system does not appear to beldging along a smooth
trajectory from a state-centric international lanatmore inclusive
international legal system. The picture which egaeris rather that states
manage practical questions as they arise by adaptatthe international
legal system, and as a result of those practidatisns the international legal
system may be transform&%.

While theorizing is useful for making argumentstttiee international system

shouldchange, Parlett’s analysis suggests that chanifpe toternational system is

more likely to occur by confronting states with fractical issues complicating

transboundary water governance and by demandiag\ceeand collaborative

solutions to complex problems.

“%0bid at 366. For examples of this openness in praciiee Parlett, Part II: The Individual in Internatibn
Law. Parlett cites the ECHR in 1950 and the two Cdhventions in the 1960s, which articulate thétsg
of individuals and the corresponding obligationstaftes. In addition, international humanitatams
expressed in the Geneva Convention (Art. 3) andthufél Protocol Il, recognize the rights and
obligations of insurgent groups and individualshivitthe context of civil conflict.

“*!1bid at 367-3609.

**2bid at 368.
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States in the international legal sysf&fh

Finally, Parlett observes that, despite the emamgei rights for non-state actors,
the international legal system continues to rerdaiminated by sovereign states. From
this state-centric perspective, rights are “com@tonto individuals and other non-state
entities by state agreement and there continue gystemic limits that ensure that the
international legal system remains within the colnof sovereigné®* The post-1945
international legal system is therefore flexibl@egh to allow for the creation of rights
for non-state actors but it is ultimately consteairby the process of agreement and the
granting of such rights by sovereign states. Rartancludes,

While it is increasingly common for individualsibe given rights and
obligations ... the conferral of rights and obligaichas been exclusively
dependent on the consent of states. ... Where raghtsonferred by treaty,
they are created by the state parties to the trgdiere rights are created by
customary international law, that custom is thesegpuence of state practice —
or at least failure of states to persistently abjeche formation of a
customary rule. And while certain rules in thédief human rights have

claim tojus cogenstatus, they have originated in a rule agreed to o
acquiesced in by staté¥,

Parlett further cautions:

The conferral of rights and obligations on indivatsimight, on one view, be
seen as a move away from a state-dominated intenahtegal system. But
another view might be that the conferral of riginsl obligations on
individuals —which is exclusively controlled by &8 — actually reinforces the
dominant position of states in the internationgblesystem, to an extent
which might not have been possible without somesessions or participatory
rights granted to individuaf$®

“83 | hid at 369-372.
84 bid at 350.
8 |pid at 361.
“8 |id at 370.
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The ability to affect reform of and access to int&gional water law therefore remains
dependent upon state consent within a state-doetdrststem and to that extent,
Indigenous peoples remain subordinated by the ideatf sovereignty®’

In “Indigenous Recognition in International Lawhéoretical Observations”,
Patrick Macklem reviews the evolution of Indigen@e®ples rights in international law
over the last 100 years and the relationship betwsernational Indigenous rights and
the doctrine of sovereignf§i® He offers his observations regarding “the legal
requirements of indigenous recognition in interoal law, the relation between legal
recognition of States and legal recognition of gasious peoples, and the nature and
purpose of international indigenous right&®”Macklem observes that, unlike recognition
of individuals in international law, recognition wfdigenous peoples and tribal
communities has evolved in direct response to thistoric exclusion from imperialist
definitions of sovereignty that have formed theibas$ the international legal order. He
notes that:

... the process of sovereign exclusion and inclugarot a one-shot affair,
occurring some time in the distant past when irsteonal law accepted the
proposition that indigenous territory constituteda nullius It is an ongoing

process of exclusion and inclusion to the exteait thcontinues to subsume

indigenous populations under the sovereign pow&tates not of their

making?®°

87 |bid at 361. See Parlett’s reference to McCorquodaB&at “.. he suggests that, to a certain extent,

individuals do have an independent role in therivetBonal legal system; that they ‘do have consitlker
international rights and responsibilities in theteyn, a number of which are independent from a&Stat
ability to control or determine them’. In the coxttef rights, McCorquodale refers to customary
international human rights afas cogenssuggesting that these norms may have developétbut a
State having an express practice on the issue’.”
“88 Macklem,supranote 461.

**1hid at 180.

49 hid at 186.
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Upon reviewing the evolution of Indigenous rightepthe last century, Macklem
contends that “[d]etermining the criteria for legatognition of Indigenous peoples

requires taking an interpretive stand on the naaackpurpose of international indigenous

491
S

rights themselves:®~ One interpretation is that the purpose of inteomal Indigenous

rights is to remove the existing barriers that preéMndigenous peoples from enjoying
the same human rights that all people enjoy, inolythe right to self-determination.
Macklem concludes that we should resist the tengemsimply apply a universal human
rights approach to Indigenous peoples’ rights. tdées:

What the legal history of international indigenquistection reveals is that
indigenous rights in international law are diffetiated rights that recognize
differences, partly denied and partly producedhgyihternational distribution
of territorial sovereignty initiated by colonizatipthat exist between
indigenous and non-indigenous peoples. Internatimaligenous rights speak
to the consequences of organizing internationatipal reality, including
indigenous political reality, into a legal systematt vests sovereign power in
certain collectivities and not otherslot only does this mode of legal
organization exclude indigenous peoples from padting in the distribution
of sovereign power that it performs, it authorifeggal actors to whom it
distributes sovereign power — States — to exestisd power over indigenous
peoples and territory to their detriment. The rigrsuspect foundations of
these baseline legal entitlements are why indigemigints merit recognition
on the international legal register. A failureréspect international
indigenous rights in the words of Michael Reisnfag;enacts the tragedy of
colonialism”#%2

International Indigenous rights are not significaimply because of their appeal to
universal human rights but also because Indigepeoples are defined by an
institutional legal system that was predicated ugh@ir exclusion. Indigenous rights
evolved to mitigate the adverse consequences oh@dism. Therefore, a failure to
implement and recognize those rights perpetuatesieb domination and exploitation of

Indigenous peoples. Indigenous rights embody riiae just an appeal to the

*L|pid at 207.
92 |bid at 208 [emphasis added].
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universality of human rights but also a commitrerfipost-imperial values®?®
Macklem describes the purpose of internationalgedous rights as follows:

The twentieth-century legal history of internatibmaligenous rights from
their origins in international protection of indigeus workers in colonies to
their contemporary expression in the UN Declaratiorihe Rights of
Indigenous Peoples, demonstrates that their puipdeemitigate injustices
produced by the way in which the international leder conceives of
sovereignty as a legal entitlement that it distiésutamong collectivities that
it recognizes as State3he criteria by which indigenous peoples can be
said to exist in international law relate to tHastoric exclusion from the
distribution of sovereignty initiated by colonizai that lies at the heart of
the international legal ordé?

While Indigenous rights may be characterized agyating the adverse impacts of the
distribution of sovereignty, they do not challertige existing international legal system
or strengthen Indigenous claims for sovereigntaniything, the assertion of Indigenous
rights requires the on-going recognition of the dwance and authority of states within
international law**®

Macklem’s and Partlett’'s observations regardingdfiigrability and constraints of
the international legal system provide supportlfi@ argument that the best approach to
affect reform is by invoking the current body ofnhan rights and international
Indigenous rights. Rather than asserting sovetgigime rights of non-state actors are

more likely to be recognized by appealing to humanes and by providing creative

solutions to complex issues. Parlett’'s and Maclddmstorical analyses and

493 See Alfred (2005)supranote 40 at 38 where Alfred states that the thret-pmperial values include
“consent, mutual recognition, and cultural contingi

94 Macklem,supranote 461 at 210 [emphasis added)].

9% However, if there are circumstances of colonizaind oppression by the state, there is still a dgnoé
self-determination. Se&/estern Saharadvisory Opinion, (16 October 1975) ICJ 12, onlit@J
<http://www.icj-cij.org/docket/index.php?pl=3&p2=4&69&case=61&code=sa&p3=4>.
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observations also point to the requirement of ladaus peoples to acknowledge the
continued dominance of states as “the crucial atiarthe international legal systeftf.
The systemic constraints of the state-centrednatenal legal system are not
insurmountable. There is ample precedent bothinvithman rights law and the
international law of Indigenous peoples that exéiygtates’ willingness to
acknowledge the international rights of Indigenpasples. Furthermore, international
agencies are increasingly committed to the impleatem of Indigenous peoples rights
across the international legal system. The neximseprovides a brief overview of these

precedents.
4.2 Recognizing International Indigenous Rights: Pecedents for Reform

Over the last century, the majority of states hapeatedly affirmed Indigenous
peoples’ rights in international law. Macklem &adhe emergence of international legal
protection of Indigenous peoples back to the 188difB Conference on Africa at which
imperial powers divided up Africa in an effort teduce the tensions of competing claims
of sovereignty®” While simultaneously excluding Indigenous peofitem exercising
sovereignty, there was also a parallel recognitian the sovereigns had a legal duty to
protect the colonies under their control. In 19h$ duty to protect Indigenous peoples
was codified in the Covenant of the League of Netias sovereigns undertook “to
secure just treatment of the native inhabitantewitories under their controf®® The

International Labour Organization undertook to lelssh guidelines regarding the

9% Macklem,supranote 461 at 209; Parlefiypranote 456 at 325.

7 Macklem,ibid at 187.

“9% Covenant of the League of Natiomsticle 23 Creation of Mandates, (28 June 1919) para binen-|
African History <http://africanhistory.about.com/edacolonialism/qt/MandateA23.htm>, cited in
Macklem,ibid.
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working conditions of Indigenous peoples as easlf321**° More recently, the United

Nations recognized “discrimination against indigeapopulations” when the U.N. Sub-
Commission on the Prevention of Discrimination &ndtection of Minorities
commissioned a study through Resolution 1589, gonteupon the situation of
Indigenous peoples globalt{’ The study which resulted from Resolution 1588, th
Martinez Cobo Report (1983), made several prop@salgecommendations regarding
the future of international Indigenous rights. Macklem identifies three
recommendations of the report that are of particsignificance:

First, it proposed distinguishing between indigenaod non-indigenous
communities on the basis of historical continuityfmpre-invasion and pre-
colonial times. ...

Second ... [i]t noted “the widespread and open rejedty indigenous
peoples of the concept of integration,” and argihed “[s]elf-determination,
in its many forms, must be recognized as the qasicondition for the
enjoyment by indigenous peoples of their fundanieights and the
determination of their own future.”

Third, it recommended the adoption of the U.N. @eation on indigenous
rights as an interim step to the adoption of aerimtional conventioon the

topic>*?

As a result of the Report’'s recommendations, tHe Gommission established the
Working Group on Indigenous Populations, which Imegark on a draft declaration on
the rights of Indigenous Peoples in 1985. Approxetya22 years latet)NDRIP was
ratified by the UN General Assembly in 2007. Itetevant to provide these historical

milestones to help situate the ratificationMDRIP and the other international

49 Ellen Lutz, “The Right to Water” in (Sept/Oct 2008):5Canadian Dimensiod3 [Lutz]. Also see
Macklem,ibid at 188 regarding the International Labour Orgaiores establishment of a Committee of
Experts on Native Labour in 1926.

S0 UN Econ & Soc Council, Res 1589(L), para 7" S&ss., Supp No 1, UN Doc E/5044 (21 May 1971)
[Resolution 1589]Macklem,supranote 461 at 198.

L UN Permanent Forum on Indigenous Issues [UNPBtljdy of the Problem of Discrimination Against
Indigenous Populations, (consolidatddiN DOC ECN4Sub.219867 and Add1-4 (28 June 198&p@gmed
by José Martinez Cobo), online: United Natiofhstg://www.un.org/esa/socdev/unpfii/en/spdaip.btml
[Martinez Cobo Report].

%2 Macklem,supranote 461 at 199-200 [emphasis added].
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instruments discussed below within the century-lewglution of Indigenous rights and
also as part of the longer term vision of an iréional convention on Indigenous
peoples’ rights.

While a thorough historical review of all interratal instruments that
acknowledge Indigenous peoples’ rights is beyordsttope of this paper, | will briefly
review several of the more prominent instrumentswevith particular attention paid to
Indigenous peoples’ rights regarding watrSpecifically, this section will consider
Indigenous peoples’ right to water within the comtef International Labour
Organisation Convention No 169 on Indigenous anbdaliPeoples of 198fLO No
169°% UNDRIP, customary international law and norrasd theUN Declaration on the
Human Right to Watet?

4.2.1 1LONo 169

ILO No 169is a legally binding international instrument, wiispecifically
addresses the rights of Indigenous and tribal gso@{s of January 2012, 22 countries
had ratified it°® While ILO No 169does not expressly reference water, it contains
several provisions that recognize Indigenous peodpight to cultural integrity as well as
land and resource right®’

Article 7 states:

%3 For further analysis of international Indigenoights prior to 2005, see David H Getches, “Indigeno
Peoples’ Rights to Water Under International Norig&)05)16 Colo J Int'l Envtl L & Pol'y 259
[Getches]; Macklemsupranote 461; and Lutsupranote 499.

% |nternational Labour Organisation Convention No 166ncerning Indigenous and Tribal Peoples in
Independent Countrie®7 June 1989, 1650 UNTS 383 (entered into forqs.%$, 1991)ILO No 169.

°% General Assembly Adopts Resolution Recognizings&doeClean Water, Sanitation as Human Right,
by Recorded Vote of 122 in Favour, None against\dstentionsGA Res GA/10967, UN GAOR, &4
Sess, 108 Mtg (28 July 2010), online: kttp://www.un.org/News/Press/docs/2010/gal0967tdoe. [UN
GA Res GA/10967].

*% International Labour Organization, “Convention 8269”, online: ILO <http://www.ilo.org/ilolex/cgi-
lex/ratifce.pl?C169.

07 Getchessupranote 503 at 263.
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1. The peoples concerned shall have the right¢adeheir own priorities for the
process of development as it affects their livesiehs, institutions and spiritual
well-being and the lands they occupy or otherwise, and to exercise control,
to the extent possible, over their own economicia@nd cultural
development. In addition, they shall participatéhe formulation,
implementation and evaluation of plans and prograsfar national and
regional development which may affect them directly

4. Governments shall take measures, in co-opersatfitbrnthe peoples concerned,
to protect and preserve the environment of thétoeies they inhabit.

Article 15 reads:
1. The rights of the peoples concerned to the abtasources pertaining to
their lands shall be specifically safeguarded. €heghts include the right
of these peoples to participate in the use, manageand conservation of
these resources.
Article 32 is particularly relevant within the cemxt of transboundary water governance:
Governments shall take appropriate measures, imgury means of
international agreements, to facilitate contacts @moperation between
indigenous and tribal peoples across borders, anafuactivities in the
economic, social, cultural, spiritual and enviromtad fields.
Underlying all of the provisions dEO No 169is an emphasis on consultation with and
participation by Indigenous peoples in an effortsiimulate dialogue between
governments and indigenous and tribal peopl®s”. While the Convention has only
been ratified by 22 countries, the adoptio®tdIDRIP is perceived as exemplifying the

9°% Getches observes that

broader acceptance of the principles underlyirty No 16
there is an argument for the extensionlL@ No 169to all states as it reflects emerging
“customary international law’s recognition of indigpus peoples’ property rights in

natural resources that they have traditionally uS&Y

%8 |nternational Labour Organization, “Convention N&9”, online: ILO
<http://www.ilo.org/indigenous/Conventions/no168fa-en/index.htm>.
509 i

Ibid.
*19 Getchessupranote 503 at 274.
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4.2.2 UNDRIP

UNDRIPwas initially adopted on September 13, 2007 wi## d¢ountries in favour,
4 countries voting against and 11 countries abisgtt’ While numerous provisions of
the Declaration affirm an indirect right to watacidental to Indigenous peoples’ rights
to cultural integrity and economic development,idess 25 and 32(2) expressly affirm
Indigenous Peoples’ rights to watef.

Article 25 Indigenous peoples have the right tontaan and strengthen their

distinctive spiritual relationship with their tradinally owned or otherwise

occupied and used lands, territories, waderd coastal seas and other

resources and to uphold their responsibilitiesitare generations in this

regard.

Article 32 (2) States shall consult and coopenatgaod faith with the

indigenous peoples concerned through their owresgmtative institutions in

order to obtain their free and informed conseranio the approval of any

project affecting their lands or territories antl@tresources, particularly in

connection with the development, utilization or lexgation of mineral, water

or other resourced?
In addition, Articles 26 and 29 specifically invo¢ates’ obligations regarding
“protection of these lands, territories and resesft¢art. 26) and “protection of the
environment and the productive capacity of theidkor territories or resources” (art.
29). Article 38 provides that “States in constitta and cooperation with indigenous
peoples, shall take the appropriate measures dimgjuegislative measures, to achieve

the ends of this Declaration.”

As a General Assembly resolution, adoptiotdIDRIP does not generally

*LUNDRIP, supranote 13; United Nations Bibliographic InformatiBgstemsupranote 23.
*2UNDRIP, ibid.
>3 |bid at Art 25 & 32(2).
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impose legally binding obligations upon stat¥'sHowever, through the process of
implementation ofJNDRIP, international agencies and states are strengif¢ine
argument that the general principles set oWNDRIP represent customary international
law. In addition, the Inter-American Court of HumRights has relied upddNDRIP as
persuasive evidence of state legal obligationsdigenous peopled® Arguably, an
argument for Indigenous peoples’ right to water barmade with reference t4iNDRIP
and many other international conventions.
4.2.3 Customary International Law
In addition to these major instruments, Getchedasuls that Indigenous peoples’

rights may be derived from international customsfibin both human rights laws and
environmental laws. Getches observes:

Based largely on the content of international humgints conventions and

customs apart from domestic laws, John Alan Colngnes that “the

international community now regards indigenous jeEops having

environmentatights that rise to the status of international normsd #rat

“because indigenous peoples’ way of life and vedigtence depends on their

relationship with the land, their human rights imextricable from

environmental rights®®

Getches contends that customary international Ewbe invoked to support Indigenous
peoples’ rights to water on several grounds, inalgidi) protection for Indigenous lands
and resources; (iii) environmental protection) Giubsistence rights; (iv) cultural

identity; (v) freedom from racial discriminatioma (vi) right to self-determinatiott”

14 Lutz, supranote 499. However, see Parniafra note 527 at 35-37. The right to water is emerging
from other rights already affirmed in the ICESCRI &ne Universal Declaration of Human Rights
[UDHRY], and in particular the right to an adequsitendard of living. While, resolutions of the Geale
Assembly are not binding, the provisions of the UDate generally accepted as customary international
law.

*15 Case of the Saramaka People v Suring@@&November 2007), IACHR (ser C) No 1&afamaka
Peopld.

*1® Getchessupranote 503 at 264.

*Ibid at 271-292.
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For example, Getches points to Agenda 21 adoptek&t992 United Nations
Conference on Environment and Development in Ridadeiro as one example of
international adoption of environmental standahdd expressly includes the full
engagement and participation of Indigenous pedpfes.

The United Nationgnternational Covenant on Economic, Social and (nalt
Rights(ICESCR’*® does not expressly refer to the right to wateribistreasonably
inferred from affirmed cultural, economic and sbadghts. Article 1 states:

1. All peoples have the right of self-determinatiBy virtue of that right

they freely determine their political status arekfy pursue their
economic, social and cultural development.

2. All peoples may, for their own ends, freely disp of their natural wealth
and resources without prejudice to any obligatamsing out of
international economic co-operation, based upoiptimeiple of mutual
benefit, and international law. In no case may@ppebe deprived of its
own means of subsistence.

3. The States Parties to the present Covenantdimg those having
responsibility for the administration of Non-Selt@rning and Trust
Territories, shall promote the realization of tight of self-determination,
and shall respect that right, in conformity witle gorovisions of the
Charter of the United Nations.

Article 11 articulates “the right to share in eféiot agrarian systems”, while Article 12
includes “a right to a secure, healthy, and ecatti sound environment® Arguably,
all of these rights are contingent upon healthyewaburces.

Principle 20 of th&/ienna Declaratioradopted by the 1993 United Nations World
Conference on Human Rights specifically calls far protection of the cultural integrity

of Indigenous peoples. Given the interconnectesibesveen Indigenous peoples’

*18|bid at 263;Agenda 21Report of the UNCEDI, UN CED, (1992), DocA/CONF. 15126 (Vol. II)
online: United Nations <http://www.un.org/esa/sestdlocuments/agenda2l/english/agenda21toc.htm>
[Agenda 21].

9 nternational Covenant on Economic, Social, andt@al Rights 19 Dec 1966, 993 UNTS 3
[[CESCR].

20 Getchessupranote 503 at 282.
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cultural and spiritual identities and their surrdung environment, states’ obligations to
protect Indigenous peoples’ cultural integrity wibuiclude a prohibition against the
depletion or contamination of Indigenous water sest**

Getches also points to the rules and policiestefnational development
agencies such as the World Bank and the Inter-AraeBank, to further argue that
Indigenous rights have become accepted as intenathorms?? Institutional support
for the principles ofJNDRIP exists throughout the UN system of government. [fker-
Agency Support Group on Indigenous Peoples (IAS&9 established to support the
recommendations of the United Nations Permanentrfam Indigenous Issués’
IASG’s 31 members include the I.L.O, the World Battie European Union, the World
Health Organization, UNICEF, the World Intellectirabperty Office (WIPO), the
United Nations Development Program (UNDP), therimi@onal Fund for Agricultural
Development (IFAD) and the Secretariat of the Caotie® on Biological Diversity
(SCBD)>** Its mandate has been expanded to support theinepitation of Indigenous
rights throughout the international system. 102Qhe IASG adopted the following
statement regardingNDRIP:

The Inter Agency Support Group on Indigenous Pebfpgsues hails the
adoption of the Declaration on the Rights on Indmges Peoples by the
General Assembly on 13 September 2007. The Déidarsends out a clear
message to the entire international community fireaihg the human rights

of the world’s indigenous peoples. This landmartaam of the United
Nations bears political, legal, symbolic and maighificance, as well as

2 1hid at 283.

22 |bid at 265-267. Getches cites in particular, World B&perational Procedure 4.10, 4.20; Inter-
American-Development Bank Operational Policy 2.4

2 Connie Tarcena, “Implementing the Declaration:tAt& Representative Perspective” in Jackie Hartley,
Paul Joffe, & Jennifer Preston, eBgalizing the UN Declaration on the Rights of Irgigus Peoples:
Triumph, Hope, and ActiorfSaskatoon: Purich Publishing Ltd, 2010) 60. &se UN Permanent Forum
on Indigenous Issues [UNPFII], “IASG / Inter-AgenSypport Group on Indigenous Issues”, online: UN
<http://www.un.org/esa/socdev/unpfii/en/iasg.htmi>.

22 UNPFII, ibid.
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constituting a crucial opportunity for the UN Systand other inter-
governmental organizations to critically reflecoagheir engagement with
indigenous peoples’ issues and, according to Ard@ of the Declaration, to
promote respect for and full application of its\yasions and follow-up its
effectiveness.The IASG pledges to advance the spirit and |ett¢he
Declaration within our agencies’ mandates and guenthat the Declaration
becomes a living document throughout our wirk.

The vast majority of sovereigns and internatiorg@recies have indicated their
commitment to the principles &fNDRIP and to their support of Indigenous peoples’
rights generally.

While there are only a few express references temia these international
instruments, an Indigenous right to water can lasaorably inferred from several other
rights that are contingent upon water. The Unitatidh’s recent affirmation of the
human right to water provides further support foeeonstruction of international water

law with reference to Indigenous peoples’ rights.

4.2.4 The Human Right to Water
The UN General Assembly’s affirmation of a humaghtito water provides
further legitimacy to a proposal for reconstructirmnsboundary water law with

reference to human rights and in a manner thatissive of Indigenous peoplés. On

% UNPFII, “Inter-Agency Support Group”, online: UN
<http://social.un.org/index/IndigenousPeoples/IAggncySupportGroup.aspx>.

2% Eor a general review of UN declarations regardiager, see generally UN Universieep Words,
Shallow Words: An Initial Analysis of Water Discseiin Four Decades of UN Declarations, report from
the UNU Institute for Water and Healtf@Qctober 2011), online: United Nations University
<http://www.inweh.unu.edu/River/documents/DeepWoRiallowWords%20_ Mount&Bielak FINAL pd
f Oct_26_2011.pdf>.

2" However, even then the mainstream discourse ohuh®n right to water requires critical analystir
Indigenous peoples’ perspectives. See Pooja PaReaisiting the Human Right to WaiglLM Thesis:
University of British Columbia, Faculty of Law, 26P[unpublished], for a discussion and analysis
regarding the inadequacy of the mainstream disecamshe human right to water to address the res\if
small communities in rural India. Parmar conclitieat, “[clontemporary attempts to formulate the
human right to water tend to focus almost exclugiea the right as aantittemento water supply while
ignoring the implications of such a right aBeedom The ‘human’ is reduced to a consumer, a ‘right’
only a need, and water as nothing more than a catitynthat is to be ‘managed’ and ‘supplied’ by the
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July 28, 2010, the United Nations passed a genesalution, which declared that water
is a human right; with 122 countries voting infasour while 41 countries abstain&d.
Specifically, the resolution: “[d]eclares thelhrigo safe and clean drinking water and
sanitation as a human right that is essentialferftll enjoyment of life and all human
rights.” On October 1, 2010, the United Nationgwém Rights Council (*HRC”)
confirmed that the human right to water is leghliyding and “justiciable®?° The HRC
confirmed that the right to water and sanitatiomextricably linked to the right to an
adequate standard of living, which is already gedifn many international human rights
treaties, including the ICESCR® In doing so, the HRC clarified “the foundatiom fo
recognition of the right and the legal standard&tviapply.”®3*

While some states have argued that the right tensstill ambiguous for the

purposes of state implementatihGeneral Comment No. 15 to the ICESCR (Nowv.

2002) provides substantive guidelines outliningestdbligations and the steps to

state, the market, or a combination of the two Wwititticipation’ rights to the people.” She conahscthat,
“[a] right to water as being formulated within timternational human right law is inadequate to addithe
suffering of the people here. In fact with its fean entitlements, needs, development and govesnanc
such a formulation, even when it goes beyond itsectt position as ‘soft law’, will be of little c@equence
to many people who increasingly find themselvestpoed against hegemonic global forces today.™ (93
94).

In “A Human Right to Water: Domestic and Interoatil Implications” (1992), McCaffrey concluded that
the human rights to an adequate standard of livieg|th and well-being and to food necessarily irecgn
“adequate supply of water”. See generally Steve@affrey, “A Human Right to Water: Domestic and
International Implications” (1992) 5 Geo. Int'l EhvR 1 at 8.

22 UN GA Res GA/10967supranote 505; Canadian Union of Public Employees (C)JPEN passes
Human Right to Water and Sanitation resoluti@JPE (ul 29, 2010), online: CUPE
<http://cupe.ca/lhuman-rights/un-passes-historic-msmater.

*2 UN News Centre, “Right to water and sanitatiotegally binding, affirms key UN body” (1 October
2010), online: United Nations
<http://www.un.org/apps/news/story.asp?News|D=36308&vater&CrE>.

%30 |CESCR,supranote 519; United Nations Office of the High Comsitmer of Human Rights
(OHCHR), “UN united to make the right to water aahitation legally binding” (1 October 2010), owli
OHCHR <http://www.ohchr.org/en/NewsEvents/Pages/Displayblaespx?NewsID=10403&LangID=E
[OHCHR].

> OHCHR, ibid.

%32 Indragupthasupranote 67 at 20.
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implementing water rights* Specifically, General Comment No. 15 sets out the
guidelines for state parties regarding the integtien of the right to water under Article
11 (the right to an adequate standard of living) Article 12 (the right to health}* As

with all human rights, state parties have threéggabibns under the ICESCR:

) Respect: “The obligation t@spectrequires that States parties
refrain from interfering directly or indirectly witthe enjoyment of the right to
water.’®®°

i) Protect: “The obligation tprotectrequires State parties to prevent

third parties from interfering in any way with teajoyment of the right to
water. ... The obligation includes, inter alia, adogthe necessary and
effective legislative and other measures to rastfar example, third parties
from denying equal access to adequate water; ahaipg and inequitably
extracting from water resources, including natsmlrces, wells and other
water distribution systems3*

i) Fulfil: “The obligation tofulfil can be disaggregated into the
obligations to facilitate, promote and provide. Tidigation to facilitate
requires the State to take positive measures tstasdividuals and
communities to enjoy the right. The obligation torpote obliges the State
party to take steps to ensure that there is apjatepeducation concerning the
hygienic use of water, protection of water soused methods to minimize
water wastage. States parties are also obligadftb(provide) the right when
individuals or a group are unable, for reasons bdyheir control, to realize
that right themselves by the means at their didp3a

In addition, Article 16 of General Comment 15 pa®s specific guidance to states
regarding their obligations to Indigenous peoples:State parties should take steps to

ensure that: ... (d) Indigenous peoples’ access terwasources on their ancestral lands

*3 UN ESCORGeneral Comment No. 15: The right to water (artsahd 12 of the International
Covenant on Economic, Social and Cultural Righ28)! Sess, UN Doc. E/C.12/2002/11 (2002) [General
Comment No. 15].Parmarsupranote 527 at 35 observes that General Comment Ne Aén-binding and
therefore is ‘soft law’ that “expands and clariftbe right to water which is derived and inferreahfi other
human rights.”

>34 |bid. Also see Parmasupranote 527 at 35-37. The right to water is emaydiom other rights such
as the right to an adequate standard of livingpdlyeaffirmed in the ICESCR, supra note 519, and the
Universal Declaration of Human Right§A Res 217 (lll), UN GAOR, 3d Sess, Supp No 1B|, Doc
A/810 (1948) [UDHR]. While, resolutions of the Geal Assembly are not binding, the provisions @&f th
UDHR are generally accepted as customary intemaltiaw. In McCaffrey (1992kupranote 527 at 8,
McCaffrey concluded that the human rights to argadee standard of living, health and well-being tnd
food necessarily require an “adequate supply oéwat

>3 General Comment No 18upranote 533 at Art 21.

% bid at Art 23.

*Ibid at Art 25.
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is protected from encroachment and unlawful pallutiStates should provide resources
for indigenous peoples to design, deliver and cbrieir access to water=®

Most of the scholarship regarding an Indigenoulstrig water focuses on
establishing remedies under international law folations of international Indigenous
rights that can not be remedied at the nationallel’contend that the international
instruments that recognize Indigenous rights mag bk relied upon to support a call for
the reform and/or reconstruction of the existingyof international water law in a
manner that recognizes Indigenous peoples’ rigiithile state consensus is required for
the creation of new international instruments tieabgnize the inherent rights of
Indigenous peoples, the evidence demonstratesianst majority of states and
international agencies are ready to recognize gmhgs peoples’ rights within the

context of transboundary water law.

4.3 Implications for International Water Law: Propo sals for Reconstruction

Based on the methodology and precedents reviewacbathis chapter
promulgates possible strategies for the reconsbruct transboundary water law in a
manner that recognizes and implements the righitsdienous peoples in international
law. While theoretical arguments abound for chmglleg the moral legitimacy behind
the doctrine of sovereignty, the practicalitiesrsd international legal order call for a
pragmatic approach to reform that does not diregdibllenge state sovereignty at this
time.

In my view, the reconstruction of international eraiaw requires a legal

reconciliation between two co-existing bodies d@érnational law: transboundary water

538 hid at Art 16.
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law and international Indigenous rights. Suclonediation necessarily requires the full
engagement of Indigenous peoples through intenmaityorecognized agencies such as
the UN Permanent Forum on Indigenous Issues andxpert Mechanism on the Rights
of Indigenous Peopled? | briefly propose some avenues for reform thay marrant
further exploration and analysis.

First, theUN Watercourse Conventiaould be amended to require state
recognition ofUNDRIP.>*® For example, a provision could be inserted taqmo
Indigenous peoples rights as follows:

Watercourse States shall, individually and, whexgrapriate, in

cooperation with other States, take all measurés n@spect to an

international watercourse that are necessary tiegtrand preserve the

rights of Indigenous peoples, taking into accouwertegally accepted

international rules and standards, including buatlinuted to the United

Nations Declaration on the Rights of Indigenousphesr*

The implementation of such a provision would reguitates to ensure that they obtain
the free and prior informed consent of Indigenoespbes in the development of their
bilateral or multilateral state development agrestsm@s well as recognition of
Indigenous peoples’ legal systems and custmhe limitations of such an approach
to reform is obvious. Even if referenceddDRIP were included in th&JN

Watercourse Conventiothe ability to enforce the provision on behalirdigenous

peoples would remain solely with states, as thg patties to the Convention. Further, it

%39 Getchessupranote 503 at 294, cautions that “it would be wiseifidigenous groups from several
countries to coordinate regional or internatiorffdrgs to find the best cases to advance the devedmt of
international law as a tool for securing indigenauager rights.”

>4 Arguably, such an amendment would also requir@eergeneral requirement of states to protect the
human right to water

41 The language proposed mirrds8l Watercourse Conventipsupranote 15 at Art 23, regarding
Protection and preservation of the marine environhwehich states: “Watercourse States shall,
individually and, where appropriate, in cooperatigth other States, take all measures with resjueah
international watercourse that are necessary tegrand preserve the marine environment, including
estuaries, taking into account generally acceptttnational rules and standards.”

42 UNDRIP, supranote 13at Art 32(2).
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is highly unlikely that that the Convention would tatified with this amendment. Even
without amendment, thegN Watercourse Conventidras failed to obtain the requisite
number of signatories required for ratificatidA. While a call for reform of the
Convention may be justified, it is unlikely to haagractical impact upon Indigenous
rights.

A second and potentially more potent recommenddtoreform could involve
targeting bilateral and multi-lateral agreementsrikelves. As discussed in Chapter 2
above, the principles of customary internationalev&aw are largely obtained by
reference to state agreements. Indigenous pewpsesne regions such as the Columbia
River Basin have obtained sufficient domestic rsgdntd political power to demand
recognition ofUNDRIP and the human right to water in the imminent rgatiation of
the Columbia River Treaty. While Canada and théddnStates would likely resist any
attempt to make the principles GNDRIP contractually binding, the cooperation of
Indigenous peoples on both sides of the bordemalath the pressure of international
agencies could place such a proposal squarelyeondgotiating table. The recognition
of UNDRIP and the human right to water in future bilaterad anultilateral state
agreements would also serve the dual purpose afly@ncindJNDRIP as customary
international law and (ii) advancing the protectairindigenous rights as a principle of
customary international water law. This approaciuld provide a valuable precedent
for Indigenous peoples in other river basins tocadte for state recognition of their

rights in transboundary agreements. However, #saweform of the Convention,

>%3 Dixon suggests that further analysis is requitedetermine why the Convention has failed to be
ratified. See Rebecca Anne Dixon, “Global Watemsitévity of Transboundary Rivers - Levels &
Leakages: The Nile and the Implications for Glol&ter” (2010) BHuman Securityonline: Atlantic
International Studies Organizatiohtip://atlismta.org/online-journals/human-secudtgbal-water-
sensitivity-of-transboundary-rivers[Dixon].
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recognition of Indigenous rights in transboundaggeaments would be limited by the
reality that Indigenous peoples would remain depahdpon states to enforce their
rights. Notwithstanding this limitation, lobbyirigr the inclusion oUNDRIP and the
human right to water in transboundary river agregsdeserves merit for its potential to
aid in global efforts to recognize Indigenous pesptights.

Arguably, neither of the first two proposals géemsenough to mitigate the
adverse impacts of Indigenous peoples’ exclusiomfthe sovereign community or
address the complexity of the current challenggarding transboundary river
governance. Simply demanding that states recodndigenous rights does not
necessarily translate into practical reforms toenirpractices especially without
effective enforcement and dispute resolution meshas In my view, effective legal and
social reconciliation calls for deep systemic referthat promote collaboration and
cooperative dialogue between Indigenous peoplestates. Given the historical and
ongoing transgressions against Indigenous peapiesjot enough to simply rely upon
existing structures and legal systems to achiessetlends. Moreover, the scope and
complexity of the issues confronting transboundgoyernance demands a more organic,
dynamic and cooperative approach to governanceliapdte resolution than is currently
offered in international water law. Karkkainen tads that “the problems are simply
too complex and too dynamit™ to be addressed through state-based, top-down
approaches to governance. Rather, effective tramglzoy water governance and the

reconciliation of international water law and théernational law of Indigenous peoples

>4 Karkkainen supranote 249 at 77. At 78, Karkkainen continues: “Tipeshot is that conventional fixed-
rule approaches — commands by sovereign to sulgjeatles of mutual obligation owed by sovereign
states to other states — turn out to be extrenaht dimited, and inflexible tools that are poorhatched

to the subtle, complex, and ever-changing demahdsalogical management.”
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require the creation of new institutions and edpl#grocesses that promote mutual
respect in transboundary water governance.

River basin organizations (RBOSs) offer a tempfatehe development of
transboundary institutions and processes aimedsatrig that Indigenous peoples are
engaged in the governance of transboundary rividieck defines river basin
organizations as, “forums where governments thateshvers can come together to
coordinate activities, share information, and depehtegrated management
approaches®™ | contend that future international water irtitias should be directed
towards (a) ensuring that river basin organizatemesestablished on every transboundary
river and (b) articulating the values and princgalleat will guide the development of
these organizations. In this manner, new inteonatiinstitutions and principles could be
co-created with Indigenous peoples in a mannerftiigtreflects their status as members
of the international community.

Transboundary river basin organizations (RBOs)aalyeexist on transboundary
basins throughout the world as a venue for mudtiesholder dialogue, information
sharing, knowledge transfer, coalition-building ahsbute resolution. Existing river
basin organizations created by state agreemertglathe Mekong River Commission
(1957), the Indus River Commission (1960), andNiie River Basin (1999*° The
latter provides a framework for the equitable si@of water among 10 countries and
160 million people’*” However, RBOs are not established on all transtagynrivers.

While there are approximately 260 transboundargrsvn the world, the International

>4 Gregory Mock, “Transboundary Environmental Govewe The Ebb and Flow of River Basin
Organizations” (2003), online: EarthTrends <htgafthtrends.wri.org/text/environmental-
governance/feature-46.html> [Mock].

>4® UN-Water,supranote 2.

> Mock, supranote 545.
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Network of Basin Organizations lists only 134 memirgjanizations?® Neither the
Columbia River nor the Tsangpo-Brahmaputra Riverddedicated transboundary river
basin organization.

RBOs offer the potential to create institutiongb@eity, which allows multiple
communities and stakeholders to develop integrassth-wide governance strategies.
They also provide capacity to coordinate and digsata the vast amount of information
needed to address basin-wide issues such as thetsngf climate change, hydro-power,
flooding, pollution, water scarcity and seismiciaty. Most importantly, they provide
the neutral space required to facilitate crossuocaltdialogue, coalition building, and
collaborative problem solving that transcend theeseign discours&*®

RBOs are a well-documented subject of internatiaraer governance, but
further research is required to assess their gatéatrecognize the rights of Indigenous
peoples. The effectiveness of RBOs varies widety/their success is dependent to a
large extent on the amount of authority vestedhémt by states and the establishment of
adequate enforcement mechanisfisSuccess is also dependent upon the level of
cooperation and participation by the states irréggon. For example, the Mekong
Commission has been weakened by China’s refugardipate in the Mekong
Commission and by the “diverse political agenddsthe other states in the regioH.
Mock notes that “[e]xperience shows that when divis among basin countries are

likely to be a major obstacle, appointment of atredwand independent chairperson to the

48 5ee generally the International Network of Basigadizations, online: <http://www.inbo-news.org/>.
>49 Mock, supranote 545.

>0 bid.

**1 bid.
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commission can facilitate decision-makirig>’ Another key element of successful RBOs
is the inclusion of mechanisms to promote publitip@ation, transparency and
accountability>>® Current comparative research on RBOs revealkahelements of
success. Further comparative research of RBQsjigred from an Indigenous
perspective to establish criteria for an internadialeclaration or convention regarding
RBOs that recognizes the rights of Indigenous pesopl
The idea of an international instrument to mandaggonal watercourse
organizations is not new. Brown & Odeh proposdab@ Transboundary Watercourse
and Aquifer Agreement (GTWAA) to create a globatevaourse agreement intended to
establish a river basin organization for each magonal transboundary watercourse and
aquifer™* The authors contend that the creation of a GTWsRequired to address the
following three shortcomings of current transbougd@atercourse governance:
(i) absence of watercourse and aquifer institutemms organizations for
every international WAA [watercourses and aquifers]
(i) limited knowledge transfer of WAA governangggrticularly between
states with established international watercougseeanents and those
without prior relationships or agreements; and
(i) insufficient dialogue and research on potahbienefits from cooperation
around international WAA management, especiallygint of the
discussion to date that has focused almost ex@lyson the economic
costsof joint management?”
The authors envision a GTWAA that mandates thetioreaf a regional watercourse
agreement on every transboundary watercourse efignence to “fundamental

principles, implementation activities, and soft Jaw guiding principles, to which each

signatory subscribes” as well as a basin-wide casion which then implements the

2 hid.

53 1bid. Mock cites the Murray-Darling Basin Commission afité Basin Initiative as examples of
successfully participatory mechanisms.

>4 Brown & Odehsupranote 9.

***bid at 1.
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agreement>® Each agreement could then be adapted to regiahats and
considerations. In support of their proposal,abthors provide a detailed analysis of the
current literature and case examples to demongtoatethe creation of institutional

space is critical to aid in cooperation and reccadlict. They contend that the guiding
principles of a GTWAA include the following: (i) pacity building; (ii) communication;
and (iii) balancing integrated water resource nyan@ent with human need¥. They

also call for regional agreements that create g¥fecnechanisms for dispute resolution
and compliancé>®

| agree with their central thesis that there isthior an international
agreement that establishes a watercourse institoticevery transboundary
watercourse. However, their proposal fails to rexogthe role that
Indigenous peoples must play in the developmettiede agreements and
organizations and to that extent it requires @aitanalysis from Indigenous
perspectives to ensure that Indigenous rightsearegnized at every level of
development. Further research of RBOs is requoe@temonstrate the
extent to which existing organizations have engdgdjenous peoples in
transboundary river governance and Indigenous psbgkperience of these
organizations. Brown & Odeh’s proposal for a re¢arwion of
international water law merits consideration ferpbtential as a vehicle for
implementing Indigenous rights and values in traasldary river basin
agreements. A comparative analysis of the roledmaplee of engagement
with Indigenous peoples in current RBOs will pravialuable insight into
future international developments in this regard.

In my view, the codification of RBOs provide a nauforum for the legal

reconciliation that is required between internagiomater law and the existing body of
Indigenous and human rights laws. Such an appreacitd not attempt to challenge
sovereignty but would instead aim to create antamidil inclusive dimension to current

state strategies. Dixon agrees, “practical coattithm at the global level is needed” in the

556 |bid at 2 and 4.
7 1bid at 17-18.
%58 hid at 19.
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form of a “global regime framework managed by anpenent and specified global
organization or secretariat> She concludes:

All of this implies the need for a multi-level sgst of governance that
works above, below and with states. The UNDP itsiedsses this, building
partnerships at all levels of governance, fromlloedNGO and state actors
and creating “linkages between the political preessdevelopment
challenges, and environmental management in tramslaoy river basins.”
This multi-level governance is becoming more comrand more possible
through globalization and the emergence of noresetors as “states are
too large to solve some local and regional probjeand too small to
address some global challenges.” especially far &onomic, political or
ecological issues linked to water resources.” Boigs not diminish the
importance of national level governance, but tlee taat “more and more
actors are being included in policy formulationfte implementation, as
well as in monitoring and compliance” indicatesttsiates are willing to
share the responsibility of governance and recegie legitimacy of actors
working at different level3®°

Dixon advocates for an international institution¢ls as UN-Water, or another newly
created UN institution, to be responsible for tberdination, implementation and
enforcement of principles for transboundary watanagement. She further argues that
it is possible to create general principles angutis resolution mechanisms while still
allowing for regional diversity®*

The creation of a “multi-level system of governarégis consistent with Parlett's
analysis of how systemic changes to the internati@gal system evolve in response to
particular problems®® Parlett observes:

... hew developments in the international legal systan be seen to have

resulted in a series of grafts onto the existingcstire of the international

legal system, rather than a replacement of thdiegistructure. Thus, the
international legal system has developed multipiectural devices which can

%9 Dixon, supranote 543 at paras 1 and 37.

*%0bid at para 38.

*51 Notably, Dixon,ibid, at para 31, mentions the importance of incorjiegahe human right to water but
does not acknowledge Indigenous peoples’ rights.

%2 Dixon, ibid at para 38

°%3 bid.
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be used in a particular situation to address pdaigroblems. In any given

situation, more than one structural device mayrgitessible answers to those

problems>®
In my view, there is considerable merit to the timraof new international instruments
that articulate the guiding values and principlesternational water law and call for the
creation of RBOs on every transboundary river. rEaethe regional level, it would be
advantageous for Indigenous peoples to demandtidwats’ enter into bilateral and multi-
lateral agreements for the creation of a riverrbasganization for the purposes of
coalition building, information gathering and disgpuesolution.

The creation of such transboundary institutions laidne consistent with the
requirements of Article 32 d£O No 169regarding the requirement upon states “to
facilitate contacts and co-operation between intbhgs and tribal peoples across
borders”®> while also providing states with the institutioalpacity to meet their
domestic and international obligations to engaggeimuine dialogue with Indigenous
peoples to garner their “free and informed consaMgll-crafted dispute resolution
mechanisms could also alleviate lengthy and castiyt actions at the national and
international level. Even in regions where onenore states refuses to participate in the
RBO, which is likely where China is concerned, éheould be distinct advantages in
creating a transboundary institution to provideeottates, international agencies and

Indigenous peoples with an opportunity to work ectiively to overcome the challenges

of such non-cooperatioti®

54 parlett,supranote 456 at 366.

*%51LO No 169 supranote 504 at Art 32.

% For example, the Mekong River Commission has ttegasome success in engaging China in
information sharing and negotiations despite Clsimafusal to join the Commission. See for examiphé,
Econ & Soc CouncilReport of the Mekong River CommissiBfESCAP/63/31, UN ESCOR, 23 March
2007. Also see McCaffrey (200 8upranote 5 at 456-457.
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The creation of such an institution whether glopal regionally, requires the full
participation of Indigenous peoples at every l@falevelopment if it is to achieve its
full potential to further cooperation and reduceftiot over water’®” In the next
section, | will consider how an international instrent mandating RBOs on every
transboundary river could promote the reconciliatd international water law and

international law of Indigenous peoples.

4.4  River Basin Organizations as “Ethical Spaces”
... the idea of the ethical space, produced by catitrg perspectives of the
world, entertains the notion of a meeting placeinttial thinking about a
neutral zone between entities or cultures. The spdiers a venue to step
out of our allegiances, to detach from the cagesusfmental worlds and
assume a position where human-to-human dialogueceuar. The ethical
space offers itself as the theatre for cross-calteonversation in pursuit of
ethically engaging diversity and disperses claimthe human ordet?®
Willie Ermine, Cree Ethicist
Space must be created, intellectually and soctally
for peace to be achievef

Taiaiake Alfred, Kahnawa:ke, Mohawk Nation

The creation of an international instrument thahdzdes the formation of a river
basin organization on every transboundary rivedsitthe most potential for promoting
the genuine reconciliation of international watewr land the international law of

Indigenous peoples. The creation of new basin-watgsboundary river institutions

*5" Notably, when the Amazon Cooperation was signethbstates along the Amazon Basin without the
participation of Indigenous peoples, the Indigenpesples of nine Amazon states created their own
transboundary river organization, Coordinator afigighous Organizations of the Amazon Basin (COICA),
to provide a framework for integrating their orgaations and “to unite and organize in the deferismur
rights as peoples”. See Coordinator of Indiger@rganizations of the Amazon Basin (COICA). “Our
Organization” online: COICA <http://www.coica.org/engles/organization/index.html>.

%8 Ermine (2007)supranote 45 at 202.

%9 Alfred (2005Wasésk supranote 117 at 266.
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built upon “post-imperial values” such as “consentitual recognition, and cultural

"7 provides an opportunity for Indigenous and norigedous peoples to

continuity
engage in addressing some of the complexitiesareshwater governance while
simultaneously allowing for a departure from theeseignty discourse, at least on a
‘without prejudice’ basis.

Cree ethicist, Willie Ermine, calls for the creatiof “ethical spaces” as a critical
first step in the reconciliation of Indigenous arah-Indigenous peoples. In describing
“ethical spaces”, he states:

Engagement at the ethical space triggers a dialttgidegins to set the
parameters for an agreement to interact modelexppropriate, ethical and
human principles. Dialogue is concerned with prongdspace for exploring
fields of thought and attention is given to undamsing how thought
functions in governing our behaviours. It is a vehybserving, collectively,
how hidden values and intentions can control otal®ur, and how
unnoticed cultural differences can clash without@alizing what is
occurring®’*
If thoughtfully constructed in a manner consisteith the guiding principles set out in
UNDRIP, river basin organizations could provide the reutthical” meeting space
necessary for coalition building to occur on theafic issues confronting shared
transboundary water governance. As Ermine stdtis compelling legal task is to
enable processes so that rights are justly nanesdyided and understood®
The process of co-creating an international imsemt to guide river basin

organizations will require states and Indigenowsigs to reach some consensus on the

articulation of the underlying values and princgptbat should guide water governance.

> pid.
" Ermine (2007)supranote 45 at 202-203.
2 |pid at 201.
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Pradhan et al. consider the nexus between theifidation of values and legal right to
water:
Rights to resources derive from law, which in thas a dialectical
relationship with underlying cultural values, swshthose of justice, equity,
solidarity, and hierarchy, on one hand, and cultom@anings and values of
resources on the oth&f
The authors conclude,“[c]laims to and recognitibiclaims over resources are based not
only on specific laws, principles, and rules, bgbaon wider cultural norms and

values.®’*

Increasingly, there is a call to articulate anglement international water
ethics into international water laws. The Unitedibias Educational, Scientific and
Cultural Organization (UNESCO) issued a report0d 2 entitledWater Ethics and
Water Resource Managementwhich it concluded that “[g]iven the realitiefthe

global water stress crisis, we need to adapt aabkpframeworks of environmental
ethics to water resource managemetit.” The authors cite the adoption of theiversal
Declaration of Bioethics and Human RiglitsDBHR]°"® by all members of UNESCO in
2005 as well as the World Commission on the EtbfcScience and Technology
[COMEST] report entitledBest Ethical Practice in Water Usad identify several ethical
principles that have evolved into internationaltg@pted norms including the principles

of human dignity, human equality, equity, inclusiees and participation among others.

While the report does not mention the collectights of Indigenous peoples, it

" Rajendra Pradhan, Ruth Meinzen-Dick, Ruth Suse#ich Rights are Right? Water Rights, Culture,
and Underlying Values” in Peter G Brown & Jeremychmidt, eds Water Ethics: Foundational Readings
£c7)4r Students and Professiong&ashington, D.C.: Island Press, 2010) 39 at 4@\{Br & Schmidt].

Ibid at 43.
5 Lju, Jie et al. “Water Ethics and Water Resour@nibement” an Ethics and Climate Change in Asia
and the Pacific (ECCAP) Project, Working Group IepBrt (Bangkok: UNESCO, 2011) [Liu]. For further
reading on the emerging role of water ethics seerR&Brown & Jeremy J Schmidt, edfgater Ethics:
Foundational Readings for Students and Professahshington, DC: Island Press, 2010).
>"® UniversalDeclaration of Bioethics and Human Righéslopted at UNESCO's General Conference, 19
October 2005, online: UNESCO < http://portal.unesgg/en/ev.php-
URL_ID=31058&URL_DO=DO_TOPIC&URL_SECTION=201.htmIfUDBHR].
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emphasizes the need to develop the field of walkecsin order to address the realities of
the “global water stress crisi3’® Arguably, reconciliation of Indigenous and non-
Indigenous values regarding water must start vattognition of Indigenous peoples’
laws, traditions and recommendations regardingaseshinternational water ethi&®
While theUDBHR provides a declaration on water ethics from aegpatspective, further
analysis and synthesis of Indigenous declarationsater is required to identify water
laws and ethics that may be unique to Indigenooples>’® Groenfeldt (2010) notes
that the development of an international watercetould not fill a void, but would
rather replace ethical systems already in effé€tEthics are already implicit in
international water law regarding the rights ofigihous peoples, the doctrine of
sovereignty and the factors that are deemed relévalecisions regarding transboundary
waters. The process of co-creating an internaktideearation on water ethics that can
be supported by both states and Indigenous pewilasake the discussion of ethics
explicit and provide the foundation for new lawsldegal systems.

An international commitment to river basin orgatiza could create the space

and institutional capacity necessary for the exgilon and reconciliation of state and

>""ju et al,supranote 575 at 52.

"8 This process will also require reconciliation oflropocentric versus bio-centric views as wellhil/
Indigenous peoples’ interests and values are atigned with environmental needs, it would be atakis

to assume that Indigenous peoples’ interests woedessarily protect the environment. See generally,
Benjamin J. Richardson, “The Ties that Bind: Indiges Peoples and Environmental Governance” in
Richardson et akupranote 275, 337 [Richardson (2009)]. A discussibarvironmental ethics is beyond
the scope of this paper but will necessitate furéimalysis in the development of an internationafen
ethic. See for example, Bolivia’'s proposal to theted Nations to grant the Earth rights on pahwit
humans. See Jane Gleeson-White, “Extreme weatkeMather Earth: nature gets legal rights in Bolivia
Overland(17 June 2011), online: Overland < http://overlang.au/2011/06/extreme-weather-and-mother-
earth-nature-gets-legal-rights-in-bolivia/>.

>’ For examples of Indigenous peoples’ statementgaiar, see Appendix A: Indigenous Water
Declarations & Recommendations.

%0 David Groenfeldt, “Viewpoint — The Next Nexus? Eonmental Ethics, Water Policies and Climate
Change” in (2010) 3:3 Water Alternatives 575, oamlinWater Alternatives <http://www.water-
alternatives.org/index.php?option=com_docman&task=download&gid=1% at 576 [Groenfeldt
(2010)].
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Indigenous values regarding water and stimulatedhereation of a shared international
water ethic. This water ethic would then inforne grinciples that will guide

institutional processes such as the mechanicssplitke resolution, participatory
processes and information sharing.

Transboundary river basin organizations offeggianal forum for the
development of basin-wide dispute resolution meigmas. One of the most common
criticisms of the curreriN Watercourse Conventias its failure to provide any dispute
resolution mechanisms for non-state actors regaransboundary development.

While some Indigenous peoples may have recourdert@estic courts, many national
systems are still inadequate to address Indigepeogles’ claims and the rising level of
domestic water conflic®’ Courts are also often inadequate to addresscthe- e
territorial character of transboundary disputestieextent that court remedies are
limited to compensation or reparation, they areiabdy inadequat®? Within the

context of environmental degradation, McCaffreyesahat even the International Court
of Justice (ICJ) recognizes “that traditional remeedor the breach of international
obligations are often of little use where the eowiment is concerned®® McCaffrey

cites the ICJ in th&ak’ikovo-Nagymarosase as follows:

The Court is mindful that, in the field of enviroental protection,
vigilance and prevention are required on accoutt@bften irreversible

%81 Even where national courts are adequate to adthesssues, Indigenous peoples often face resource
barriers to accessing the courts.

82 5ee James (Sa’ke’j) Youngblood Hendersndigenous Diplomacy and the Rights of Peoples:
Achieving UN Recognitio(Saskatoon, Canada: Purich Publishing Ltd, 20089RaHenderson states, “The
courts are not the answer to the realization ohtl@an rights of Indigenous peoples. ... The legal
documents and the courts play a limited role, betultimate answer is political. The courts cardwthe
political work of self-determining people. Indigars peoples must understand that the implementafion
our human rights and fundamental freedoms is thefgolitics.”

%83 McCaffrey (2007)supranote 5 at 453.
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character of damage to the environment and ofitiéakions inherent in
the very mechanism of reparation of this type ahdge®*

Given the interconnectedness and synergy betweeanvironment and Indigenous
rights, the recognition of Indigenous rights imshoundary disputes requires regional
dispute resolution mechanisms that also addreks€#rteversible character” of damage
to Indigenous communities. Priority needs to l@etl on collaboration and coalition
building prior to development. Established proesdsr coalition building would also
provide sovereigns with an opportunity to meetrtirgernational and domestic
obligations to consult with and obtain the “fre@lanformed consent” of Indigenous
populations prior to development on transboundaers.

Participatory processes could also allow for redommof the full spectrum of
diverse Indigenous perspectives, thereby avoidiegeéndency to assume that there is
only one Indigenous perspective on any given issR&hardson states:

... international environmental law affirms the ndedeffective participation
of indigenous peoples in determining how to achsy&ainability. Enduring
solutions to this challenge are unlikely to be fauipolicy reform is framed
solely in terms of enunciating indigenous rightgiouse of plants and
animals. Rather, the focus should be broadeneshiare the establishment
of institutional processes that secure indigen@gpfes’ involvement in
environmental decision-making systems in an integrand proactive
manner. This should be accompanied by a shift dweay prevailing mono-
cultural approaches to resource management ttgaf of new cross-
cultural strategies that allow for interaction etthan conflict between
indigenous and non-indigenous interests. ... The&@emwmental challenge is

one that requires governments, communities, indigemeoples and others to
cooperate and employ new legal concepts and itietisr®°

*% Gahrikovo-Nagymarassupranote 89; McCaffreyibid.
%8> Benjamin J Richardson, “Indigenous Peoples, latéonal Law and Sustainability” (2001) 10 RECIEL
1 at 11-12 [Richardson (2001)].
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While critics will contend that it is not possilite allow everyone a seat at the table,

major multi-stakeholder environmental agreementsige evidence that large multi-

party negotiations regarding the environment assitte>®°

River basin organizations could also provide tigtiiutional capacity to coordinate
a vast amount of information regarding the eniiverrbasin including scientific data on
climate change, fluctuation levels, seismic agtivéind flooding. Moreover, they provide
the opportunity for knowledge transfers as wellhespotential to learn from Indigenous

peoples’ traditional knowledge regarding governastcategies in times of water

scarcity’®” Wolf identifies the wealth of untapped tradigdfnowledge that exists

regarding Indigenous strategies for shared wateemgance in arid regions throughout

the world>®® His research considers lessons learned from thieatis of conflict

resolution adopted by the Berbers of the High Alfmintains and the Bedouin of the
Negev Desert, in the face of water scarcity anctflation®®® Similarly Professor Alfred
(2005) observes the potential for international taearn from Indigenous traditions:

Scholars of international law are now beginningee the vast potential for
peace represented in indigenous political philogaplAttention focused on
the principles of the RotinohshortdaienerekowgGreat Law of Peace) in the
international arena, for example, suggests the ipgpvecognition of
indigenous thought as a postcolonial alternativinéostate sovereignty
model>*°

8¢ For an example of international multi-party negtitins see generally, the Nile Basin Initiativeljma
<http://www.nilebasin.org/newsite; and see Patrick Armstrong, "Conflict Resolutand British
Columbia's Great Bear Rainforest: Lessons Lear888-2009" (3 August 2009), online: Coast Forest
Conservation Initiative <http://www.coastforestcenationinitiative.com/pdf7/GBR_PDF.pdf>.

87 See generally, UN Universit§raditional Knowledge and Water Managemesiited Nations
University, Institute of Advanced Studies, Traditi Knowledge Initiative, online: UN Traditional
Knowledge Initiative <http://www.unutki.org/defayghp?doc_id=14>.

88 \Wolf, supranote 260.

%89 For example, Wolfibid, observed that the Berbers of the High Atlas Moimstaesolved conflicts over
water by allocating water in units of time rathigan in units of volume in order to address seasonal
fluctuations in flow.

90 Alfred (2005),supranote 40 at 47.
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RBOs could become a natural forum for further ustderding of Indigenous legal
systems and customs regarding water governance.

The preliminary research and drafting of an inteamal agreement to guide river
basin organizations demands the full participaiod support of international Indigenous
institutions such as the UN Permanent Forum ofgeous Issues or the Expert
Mechanism on the Rights of Indigenous Peoplesderoio ensure that it is founded upon
the basis of mutual respect and that its guidimgcpples are consistent with Indigenous
peoples’ rights and values. The sincerity of atigmpt at collaboration between states
and Indigenous peoples is likely to be questionddyht of states’ long colonial history
and current practices. In “Rethinking Collaboratigvorking the Indigene-Colonizer
Hyphen” (2008), Jones interrogates “the logic bke(] own) White/settler enthusiasm for
dialogic collaboration” and considers the poterfaalexploitation in any collaborative
undertaking between Indigenous and non-Indigeneoglps:

The liberal injunction to listen to the Other camt out to beaccess for

dominant groupso the thoughts, cultures, and lives of otherdn...

attempting, in the name of justice and dialoguentwe the boundary pegs of

power into the terrain of the margin-dwellers, posverful require those on

the margins not to be silent, or to talk alone,tbutpen up their territory and

share what they know. The imperialist resonancesiacomfortably apt*

If river basin organizations are to be the “ethg@édces” imagined by Willie Ermine,

then they must be co-created with the critical gegaent and full participation of

Indigenous peoples.

91 Alison Jones, with Kuni Jenkins “Rethinking Coltathtion: Working the Indigene-Colonizer Hyphen”
in Norman K Denzin, Yvonna S Lincoln and Smith (8)Gupranote 28, 471 at 480. Also see page 481
where the Jones states, “... it is unsurprisingitidigenous scholars or researchers might be cautiou
about collaboration and dialogue with members ¢driaer groups. If shared talk becomes an exercise
only in making themselves more understandable cessible to colonizer groups, with no commensurate
shifts in real political power, then it becomestbeto engage in strengthening the internal comoatitin
and knowledge, as well as self-reliance, of thepjebd
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4.5  Conclusion
Water is a classic common property resource.
No one really owns the problem.
Therefore, no one really owns the solutiéh.
Ban Ki-moon, UN Secretary General
In this chapter, | have argued for the reconsionadf international law of
transboundary watercourses in a manner that issivd of Indigenous peoples’ affirmed
rights. To this end, | have set out to counteeptél arguments that the international
legal system is limited to state actors and naodilfle enough to recognize the inherent
rights of Indigenous peoples. Historical analydithe evolution of international
Indigenous rights and the international legal sy&eaecognition of the rights onto non-
state actors illustrates the flexibility of theamational system to allow for such rights.
However, it also points to the system’s rigid adimee to the doctrine of sovereignty.
From a state perspective, there exists a needdtass agreement to “confer” new rights
onto Indigenous peoples. Arguably, from Indigenpesspective, it is not necessary to
argue for the creation of new rights under intaomeatl law but rather it is a matter of
arguing for the recognition and implementation i&-pxisting Indigenous rights within
the context of international water law. While brstal and theoretical arguments for
reform are evident, systemic change of the intenat system tends to occur within the
context of complex problems that require creatnlettons. States continue to be the
dominant actors in international law and state eahs required to recognize the rights
of non-state actors, however, there is ample pextetiat states and international

agencies overwhelmingly support the implementadibimdigenous peoples’ rights

*92UN News Centre, “Ban Ki-moon warns that water sges are increasingly driving conflicts” (6
February 2008), online: UN <http://www.un.org/apsts/story.asp?News|D=25527>.
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throughout the international legal system. In addito human rights instruments and
declarations that affirm express or indirect indual rights to watetJNDRIP, ILO No
169and a multitude of other international instrumeaftsm Indigenous peoples’
collective rights to water.

| have offered several proposals for a reconstndif the international law of
transboundary rivers that is inclusive of thesatsg First, | consider the potential for an
amendment to the currediN Watercourse Conventido reference the human right to
water andJNDRIPin order to ensure that Indigenous peoples’ hageight to “free and
informed consent” prior to developments that wilpiact their territories. This approach
has limited appeal given that tb& Watercourse Conventidras not yet been ratified
and that this limited reform perpetuates Indigenoemples’ dependence upon states to
enforce their rights. Second, | consider the valiuleaving states voluntarily insert
provisions regarding the human right to water ardigenous peoples’ rights in their
state agreements. This approach has merit asuitvmoake such requirements
contractually mandatory and help advance the arguthat these principles have
advanced into customary international law. Howewdails to provide Indigenous
peoples with access to compliance or dispute résalmechanisms. Third, | propose a
radically inclusive approach to transboundary wkterthat envisions a new
international instrument, which calls for the creatof river basin organizations on all
transboundary rivers. These organizations woubetige the institutional capacity that is
required to ensure that integrated, holistic, basaoe approaches to river governance are

implemented in a manner that is consistent with dmunghts and Indigenous rights.
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Given that individual and collective rights to wasee already set out under
human rights laws and being addressed in humatsrigities’ it is reasonable to
guestion why reconstruction of international wdéav is necessary given that Indigenous
peoples have access to dispute resolution mechaisough established international
human rights bodies. Given the critical importantevater to human life and the
complexity of the issues confronting water secuiritthe 2F' century, it is no longer
legitimate to maintain an institutional separatb@miween international water law and
human rights lawd> The reconstruction of international water lawtgbdaot simply be
a matter of addressing the appropriate venue gmutie resolution, but also about
creating laws, institutions and processes thatrernie engagement of Indigenous
peoples’ in the development of creative regionategies towards basin-wide river
governancé® Moreover, human rights bodies are constrainetiéir ability to address
transboundary claims. Professor Dinah Sheltorsi@eat of the Inter-American
Commission on Human Rights identifies the “transisary problem®® within the
context of Indigenous water rights:

There is a transboundary problem with which hungimts bodies have
difficulty, because human rights instruments gelheraquire states to protect
and ensure rights to those within their territong gurisdiction. This limits
the ability of human rights bodies to examine wat@blems that stem from
activities outside the territory of the state, wdhaapacity to ensure
guaranteed rights is thereby affected. ... Solstionwater needs of

indigenous and local communities will require ttamsndary cooperation and
better fact-finding®’

%3 Dinah Shelton, “Water Rights of Indigenous Pespled Local Communities” (Paper delivered to the
University of Geneva, Geneva, Switzerland Confeeeiteshwater and International Law: the Multiple
Challenges" 7-9 July 2011, June 2011) [unpublish®bglton].

94 Macklem,supranote 461 at 207-208.

% Richardson (20015upranote 585 at 11-12.

% Shelton,supranote 593 at 31-32.

*97bid. Further critical analysis is needed to revievevaht decisions of the International Court of dasti
in order to identify whether any standards for stasundary water governance in state-to-state oekati
impact upon the rights of Indigenous peoples.

168



In addition to the constraints posed by the transbary nature of many water claims,
Indigenous peoples often lack the financial resesito engage in lengthy protracted
litigation in domestic courts that is generallyuggd prior to accessing international
human rights bodie¥?®

Shelton enumerates several measures that are niecthettiress the water crises
from a human rights perspective":

1. Integrate human rights into development decssiarecognizing the
indivisibility and equal importance of all humaglts.

2. Bring the targets of development into the decishaking process as active
participants

3. Adopt more democratic and transparent procedumesistent with human
rights.

4. Promote accountability and capacity-building.

5. Harmonize practical and operational aspectaiofdn rights and
development without compromising the essentialesof each domain.

6. Recognize human rights as ends in themselves, iéevidence-based
evaluation of progress is impossible.

7. Include as a part of investment agreementsiaeddes for development
projects the Voluntary Guidelin®8 for the conduct of cultural, environmental
and social impact assessments regarding developrpeoyosed to take place
on or which are likely to impact on, sacred sited an lands and waters
traditionally occupied or used by indigenous ar@hl@ommunities, thereby
making them legally bindinff®

Richardson concurs that petitions to human rigbtlids to establish Indigenous rights is

not sufficient to safeguard the environment ancctates:

% Note however, that Indigenous peoples have beegessful in getting exemptions from the exhaustion
of domestic remedies requirements based on re¢ogiy human rights bodies that there are no adequa
or effective remedies in the domestic systemsridigenous peoples. Sekil'’qumi’num Treaty Group
(Canada)(30 October 2009) IACHR, Report No 105/09, Petith®2-07, Admissibility, online: IACHR
<http://www.cidh.oas.org/annualrep/2009eng/Canadd&@®ng.htm>.

%99 Convention on Biological Diversity COP —-20 February 2004, Decision VII/16, Annex, Seventh
Ordinary Meeting of the Conference of the Partiethe Convention on Biological Diversity, 9 - 20
February 2004 - Kuala Lumpur, Malaysia, online: @Gamtion on Biological Diversity
<http://www.cbd.int/decisions/cop/?m=cop-07 >[ Akwén guidelines]Also see Sheltorsupranote 593
at 34-48 for Appendix entitled “CBD: Akwé: Kon Vaitary guidelines for the conduct of cultural,
environmental and social impact assessments regpddivelopments proposed to take place on, or which
are likely to impact on, sacred sites and on lamtkwaters traditionally occupied or used by Indmes

and local communities”

699 Shelton supranote 593 at 32-33.
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... reform must also address mechanisms by whiclgémtius communities

can collaborate with management institutions atiolévels of economic

policy-making and development planning. If Indigas livelihoods that

respect the environment are to be sustained, ageindus voice in local

environmental governance is not enough — it msst bé heard in the

institutions that shape the global economy, tréidance and other

fundamental causes of environmental presSUre.
In my view, the concerns raised by Shelton and &iutson can be addressed by
recognizing individual and collective rights to wain the creation of basin-wide
institutions designed to increase participatoryisien-making and coalition-building on
transboundary rivers. Water is at the foundatiball human enterprises including
agriculture, hydropower, oil & gas, tourism, antateconomic pursuif§? As such,
transboundary rivers are fertile ground for theatiom of international institutions that
promote inclusive decision-making and coalitionlding to reconcile the competing
interests and values of globalization and locaigadous communities.

River basin organizations offer the potential fostitutional capacity to allow
multiple stakeholders to develop basin-wide goveceastrategies and coordinate the
vast amount of information needed to address baglr-issues such as the impacts of
climate change, hydropower, flooding, pollutionterascarcity and seismic activity.
RBOs could also serve as an “ethical space” tdifate cross-cultural dialogue,
coalition-building, dispute resolution and collaative problem-solving that transcends
the sovereign discourse. River basin organizatdmesady exist on hundreds of
transboundary rivers throughout the world, but doyet exist on all transboundary

rivers. Existing RBOs have been created by volyntagional state agreements and as

such vary widely in their guiding principles andpesses. A comparative study of

601 Richardson (2009%upranote 578 at 370.
692 sandra Postel, “The Missing Piece: A Water EtiicBrown & Schmidtsupranote 573 at 221.
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whether existing RBOs are adequately addressingedndus peoples’ rights could
provide valuable insight into the development @éinational guidelines in this regard.
The process of drafting an international agreertegtiide the operation of river
basin organizations will require states and Indoyenpeoples to collaborate on the
declaration of an internationally accepted wathicet Writing within the context of
environmental protection, Postel defines “wateicdts “a guide to right conduct in the
face of complex decisions about natural systemsibalo not and cannot fully
understand®®® Given that water is at the foundation of all huneaterprises and all life,
laws regarding water by their very nature requio®@asideration of ethics. Indeed, it is
imperative for the international community to autate and codify an international water
ethic for the 21 century that will guide the future developmentraérnational water

law.

%93 |bid at 222. Also see Ermine (2008)pranote 45, where simply defines “ethics” as “theamify to

know what harms or enhances the well-being of sahtireatures.”
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Chapter 5:  Conclusion: A Return to Ethics
The art and practice of equitable distribution of @access to fresh water for
all people in the 2% century, as a fundamental human right and
international obligation, is the mother of all ethi questions of all
transboundary natural resources of a finite nattfte.

Thomas R. Odhiambo,
Past President of the African Academy of Sciences

All peoples rely upon water for life. Without they die. Competing interests
over fresh water include drinking water, hydroalegbower, fishing, irrigation,
environmental needs and industrial uses. Theahitl of fresh water is further
compromised by climate change, increasing globplfation, and large-scale
development projects that dominate local commusdied pollute freshwater supplies.
The goal of water security is a matter of interoral importance that has political,
human and environmental dimensions. Indigenouplpsa@re particularly vulnerable in
the current global water crisis. On May 16, 200W, Secretary-General Ban-Ki-moon
observed, “[m]illions of indigenous peoples conarto lose their lands, their rights, and
their resources. They make up one third of thddi®d billion rural poor. And they are
among the most vulnerable and marginalized of aoym™® Within the context of
international water law, the rights of Indigeno@®ples are an issue of fundamental
importance and international concern. Yet, Ind@genpeoples’ rights are conspicuously

absent from international water laws and legalalisse.

%4 Thomas R. Odhiambo in Sheldon Krimskyater Ethics: Beyond Riparian Right8VSSS Seminar,
2005) as cited by Liu et adupranote 575 at 15.

6% permanent Forum Can Play Dynamic Role in Changieglbrable Situation of Indigenous People,
Secretary-General Says at Opening Sesdih Secretary General SG/SM/13575, HR/5052 (16 May
2011), online: UN wwww.un.org/News/Press/docs/2011/sgsm13575.doe.htm
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In this thesis, | have adopted Critical Race (@edious) Theory to confront the
inequities inherent in theN Watercourse Conventipthe doctrine of sovereignty and
related discourse from Indigenous peoples’ persget My methodology has involved:
(i) adopting a theoretical framework informed biytiCal Race Theory; (ii)
deconstructing theJN Watercourse Conventiand the legal doctrine of sovereignty and
providing two case studies to illuminate Indigenpesspectives in transboundary water
law; (iii) presenting a literature review regardimgligenous peoples’ relationship to the
doctrine of sovereignty and alternative conceptioinsovereignty; and (iv) offering
proposals for reconstructing international water ia a manner that is inclusive of
Indigenous peoples and invites a return to ethsaha foundation for future reform. A
discussion of ethics and the role of law in shapirggrelationship between Indigenous
and non-Indigenous peoples is particularly aphendontext of transboundary water law.
The very nature of rivers and the dependence difvalg things upon the hydrological
cycle forces us to acknowledge our interconnectesiaea global level, the fragility of
human life and the relative arbitrariness of sketendaries. Within this context, | have
sought to engage Indigenous perspectives regatiggnigtersection of international water
law, the doctrine of sovereignty and the internaiaights of Indigenous peoples.

TheUN Watercourse Conventi@and related legal discourse is aimed solely at
governing the relations between sovereigns. gtésnised upon “sovereign equalifi®
and codifies equitable principles aimed at seekiigmal utilization of a shared resource
in a manner that minimizes harm to downstream staffeom a state-perspective, thd
Watercourse Conventida perceived as a departure from the strict adioeréo the

doctrine of sovereignty in favour of cooperativatstdevelopment agreements that

9% UN Watercourse Conventipsupranote 15 at Art 8(1).

173



emphasize “mutual gains”. However, when viewednflodigenous perspectives, the
primacy of sovereignty continues to dictate whieloples may avail themselves to the
equitable principles of the Convention and opertaies<clude Indigenous peoples from
the legal discourse.

A critical analysis of th&N Watercourse Conventiand related legal discourse
demonstrates that Indigenous peoples are consglyualisent from both. States are not
held to any international standard with respedhthbgenous peoples when making
agreements under the Convention. Indeed, the Ctionesppears to place the agreement
and cooperation of states as its primary objectgardless of the agreement’s impact
upon the rights of Indigenous peoples. Howeveeveew of two transboundary basins,
the Columbia River and the Tsangpo-Brahmaputraotistnate the devastating impact
of past developments upon Indigenous peoples angddtential for violent conflict in
future developments. Applying Critical Race Thetaryleconstruct international water
law, | contend that the emphasis placed upon smrestatus in international water law
may operate to adversely impact Indigenous peoplése following ways:

0] It excludes Indigenous peoples from internagiamegotiations regarding
transboundary rivers and from participating in deselopment of
international water law principles;

(i) It presumes that Indigenous peoples’ inter@stsansboundary rivers are a
domestic issue, thereby reinforcing Indigenous fe=oas subordinate to
the states that oppress them and perpetuating rgngolonization of
Indigenous peoples by states;

(i) It undermines international conventions aretkrations that have
affirmed the rights of Indigenous peoples to fydbrticipate in
environmental decision-making; and

(iv) It may exacerbate conflict over disputed tenies and unintentionally
encourage states to expand their territories.

By relying solely upon states’ interests and a \&estlassical understanding of

sovereignty, international water law is predicaipdn values and assumptions that
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contradict and exclude Indigenous peoples’ expeeaai sovereignty and relationship
with water.

Locating Indigenous peoples in international wier necessitates an
understanding of the historical context surroundimgdoctrine of sovereignty and a
consideration of how Indigenous peoples experisogereignty. By offering alternative
narratives to the dominant discourse, it becomear@nt that one’s understanding of
sovereignty is a reflection of political, cultuaaid spiritual values, and one’s place in the
world. The following themes arose from the literatu

0] Indigenous perspectives challenge the mythseottrality and objectivity
that surround the doctrine of sovereignty.

(i) The conflicts surrounding sovereignty discaiese ultimately premised
on a conflict of values.

(i)  There is no one universal homogenous perspecegarding Indigenous
sovereignty but rather a plurality of diverse pexgjves.

(iv)  Attheir root, all the perspectives are aina¢declaiming Indigenous
sovereignty and inherent power as well as redgjihidigenous-state
relations.

Indigenous narratives regarding the meaning of rggety invoke values that accord
with duties, balance, mutual respect and interccoteaimess with nature. In contrast, the
Western legal concept of sovereignty evokes vadiestitiement, conquest, domination
over nature, territoriality, authority and powereo\some peoples to the benefit of other
peoples. Once viewed in contrast with Indigenougsad understanding power, the
perceived neutrality and objectivity of the Westkgal definition of sovereignty
dissolves and it becomes apparent that the doaifisevereignty is a social construct

designed to achieve the particular goals of coltion and exploitation of peoples and

resource§®’ To the extent that the doctrine of sovereigaty cornerstone of our

897 Alfred (2005),supranote 40.
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current international legal systems, Indigenougje=ocontinue to suffer the adverse
consequences of the domination of imperialist v&aleer Indigenous values.

According to Macklem, the international law of Igdhous peoples has emerged
to specifically acknowledge and mitigate the adeenspacts of an international legal
system founded upon Western sovereidfityA review of the history of Indigenous
peoples’ rights over the last century has culmihatethe codification of their rights to
self-determination inLO No 169andUNDRIP, as well as a host of other international
instruments. Supported by the majority of sovereitates and international agencies,
there is a concerted effort to ensure that Indigemeoples’ rights are recognized
throughout the international legal system. | codtehat reform of th&N Watercourse
Conventionis also necessary to ensure that Indigenous pEaats are recognized
within the context of international water law aedal discourse. Arguably, a failure to
implement Indigenous rights into all legal systeand institutions simply perpetuates the
colonial agenda upon which they were founded.

Given that international law has historically besmcerned only with state-to-
state relations, some may challenge my proposeshséwiction of international water
law on the basis that international law shouldaratannot accommodate the recognition
of non-state actors. However, historical analg$ithe evolution of international
Indigenous rights and the international legal sy&aecognition of the rights of non-
state actors demonstrates the flexibility of thterinational system to allow for such
rights. From a state perspective, there existed f@ states’ agreement to “confer” new
rights onto Indigenous peoples. However, fromratigenous perspective, it is not

necessary to argue for the creation of new rightleuinternational law but rather it is a

6% Macklem,supranote 461.
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matter of arguing for the recognition and implenagioh of pre-existing Indigenous
rights within the context of international watewlaWhile states remain the dominant
actors in international law, there is a demonstratglingness by the majority of states
and international agencies to recognize and imphtimeligenous peoples’ rights.

Others may challenge that a reconstruction of mational water law is not
necessary given that Indigenous peoples already &esess to human rights laws and
organizations and that these existing laws andurisins are sufficient to address any
violation of their rights. However, human rightsviaare intended to address the actions
of states that violate the rights of their ownzgtis. As such, existing human rights
bodies are not adequate to address transboundamscl | have also argued that it is not
sufficient to simply establish recourse for viotets of rights. True legal reconciliation
will require the creation of new processes andtutginal capacity that emphasizes
collaboration, participatory processes and inforamasharing.

Reform of international water law is not likelylbe achieved by challenging
sovereignty directly but rather by emphasizingtamreto ethics and values that have
informed the emergence of human rights laws andhtieenational rights of indigenous
peoples. Rather than challenge the doctrine céreagnty, | propose the co-creation of
new international instruments and institutions dase mutual respect and
interconnectedness that operate in parallel witktiag laws and institutions. Such a
multi-dimensional, multi-level approach to govercamvill create space for states and
Indigenous peoples to work together to addressdhglexities of transboundary water

governance. In my view, existing river basin ongations provide a template for
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creating the institutional capacity necessary togaiie against the adverse impacts of our
current international legal system upon Indigenoeples.

In this thesis, | have called for the reconciliatmf transboundary water law and
the international law of Indigenous peoples in aang that transcends the conflict and
violence inherent in the sovereignty discourseortend that the conflicts within the
sovereignty discourse and the emerging conflices axater are ultimately conflicts over
values. The reconciliation of international wataw with the international law of
Indigenous peoples necessitates a reconciliatimalaes and a return to ethics. In my
view, reform of international water law requiretsteps:

(1) the articulation of an international water etiith the critical engagement of
Indigenous peoples; and
(2) the creation of institutional capacity and @eges consistent with this shared
international water ethic that provide an ‘ethisphce®® for Indigenous
peoples and states to engage each other on thdecoisgues surrounding
water.
As noted by Groenfeldt, this is not an issue adlglgthing ethics where none have
existed before. Rather, it is a matter of makirgadhrrent water ethic explicit. The
current ethic of command and control”, “economically beneficial us@t “water as
resources principle” is arguably incongruous wité values of Indigenous peoples and
long-term environmental sustainabil}f. The development of an international water
ethic is intended to reveal, challenge and distus®thics currently informing

international water law with the goal of reconajithem with the values currently

699 Ermine (2007)supranote 45.
%19 Groenfeldt (2010)supranote 580 at 583.
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espoused by the international community as embadidte laws regarding individual
and collective rights.

The development of an international water ethid redjuire further analysis of
existing international declarations on ethics saglheJUniversalDeclaration of Bioethics
and Human Right&UDBHR)®'* as well as regional Indigenous declarations on Wate
identify shared values. This process necessitatesroots involvement by Indigenous
peoples and critical engagement by agencies sudiNd®ermanent Forum on
Indigenous Issues and the Expert Mechanism on idiiet$k0f Indigenous Peoples to
ensure that the values of Indigenous peoples amdtthditional laws are accurately
represented*® The articulation of an international water ettém then form the
foundation for the creation of a new conventionnater that mandates regional river
basin organizations on every transboundary riveixcetordance with established ethics.
This convention could establish minimum criterigasling membership, participation,
dispute resolution, information sharing and enforeat mechanisms, while also
allowing enough flexibility for regional diversityin this way, new “ethical spac&* can
be created based upon a shared ethic of mutuaaggguality and interconnectedness.

Further research is required to facilitate the nstction of international water

law in a manner that recognizes Indigenous pers@sctMy thesis has been limited to a

1 UDBHR supranote 576.

®12 Indigenous values and laws are already enshrinachumber of regional and international water
declarations. For examples of Indigenous peolegeéments on water, see Appendix A: Indigenous
Water Declarations & Recommendations.

%13 Indigenous organizations may wish to collaboratéher with international agencies concerned with
water that make recommendations to states andrfiedNations including UN-Water (unwater.org) and
the Special Rapporteur on the human right to safkidg water and sanitation created in 2008. See
Officer of the High Commissioner of Human RightSp&cial Rapporteur on the human right to safe
drinking water and sanitation”, online: OHCHR
<http://www.ohchr.org/EN/Issues/WaterAndSanitat®RVater/Pages/SRWaterindex.aspx>.

614 Ermine (2007)supranote 45.
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Critical Race Theory analysis of the law concernnagsboundary rivers only.
Additional critical analysis is needed to assessitaft articles on thieaw of
Transboundary Aquifef¥’ as well as popular water governance theories (IVYRdMn
Indigenous perspectives. In addition, comparadivalysis of the structures and
constraints of existing RBOs from Indigenous pecsipes will provide insights into the
existing or potential roles of Indigenous peoptegransboundary river institutions and
provide guidance for drafting international instems regarding the implementation of
RBOs in a manner consistent with the principleSDRIPandILO No 169 On a
more theoretical level, further consideration isnaated to consider how a “community

of interests®1®

approach to water governance might apply to armational community
that is recognized to include Indigenous peopleselkas state8'’ For example, can
we develop the meaning of the concepts of “commuiaind “interests” in a manner that
allows us to develop this theoretical approach iwithe context of an international water
ethic?

Finally, there is a pressing need for more reseanchrecognition of traditional
knowledge regarding water governance. Indigenoasviedge, legal systems and
ethics, especially in water-scarce regions, mayigeokey insights into how we address
the current global water stress crisis. How hankgenous peoples developed

governance for upstream and downstream issues? igvitnat traditional knowledge on

keeping peaceful relations over water? Traditikmalwledge may provide us with

815 aw of Transboundary Aquifers, suptate43.

618 McCaffrey (2007)supranote 5. See discussion of “community of interesgsroach to sovereignty at
page 28-29 of this thesis.

1" McCaffrey (2007)jbid.
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practical tools in creating peaceful governancatsgies. Moreover, Indigenous wisdom
reminds us of our place in the world. Nlaka'pantxyer, Ardith Walkem writes:

Nlaka’pamux law is an exacting law. A law that#i®from the fact that we
are owned by the land, by the water, that we oweegistence to the
relationship of our peoples to the territories veheur grandmothers, and
their grandmothers before them, came into beinge [&nd and waters have
given our people life, and we are not free to djard that relationship
because of the assertion of other laws. This famot diminished by
licenses, certificates of title, or stacks of legapers that array themselves
in challenge. It is the law of our heart, our mei®s a law drawn of the
physical fact that the very components of our baresmarrow are
comprised of the sustenance that we have takentfrertand. It is a law
carried forward through stories, nourished andesth#nirough the words we
speak and the actions we take. Indigenous lawalaeand not remnants
from the past, and we have an obligation to foltbem, and to reinvigorate
them where they have become weakettéd.

While the challenging discourse on the future ofeseignty is likely to continue, the
current global water stress crisis requires us twarbeyond sovereignty, at least on a
without prejudice basis, in order to engage in @nmeiliation and articulation of the

values that will guide our communities in the ganaerce of shared water.

The comforting message from history
is that our values and paradigms can and do change time®°

618 Ardith Walkem,Bringing Water to the LandLLM Thesis: UBC, 2005) at 6-7.
®19 Groenfeldt (2010)supranote 580 at 576.
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Figures

Figure 2.1: Map of the Columbia River B&Sin
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620 gource: Watersheds of the World: North and Certnaérica - Columbia Watershed © 2006 World
Resources Institute <http://earthtrends.wri.ord/teater-resources/map-383.html>. Content licenseteu
a Creative Commons License <http://creativecomnaogBicenses/by-nc-sa/2.5/>.
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Figure 2.2: Map of Tsangpo-Brahmaputra B&gin

%21 source: Watersheds of the World: Asia and OceaBrmhmaputra Watershed. © 2006 World
Resources Institute. Online at: <http://earthtrendsorg/text/water-resources/map-347.html>. Cohten
licensed under a Creative Commons License <httpafivecommons.org/licenses/by-nc-sa/2.5/>.
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