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Of Executive Preferences and Societal Constraints:
The domestic politics of the transatlantic GMO dispite®
Alasdair R. Young

Forthcoming in th&keview of International Political Economy

When the transatlantic trade dispute over genéticabdified organisms came to a
boil in the late 1990s and early 2000s it was widedpected to be highly conflictual.
The United States was, almost universally, expeitathallenge fundamentally the
European Union’s regulatory system for GMOs betbheeWorld Trade Organisation
and was equally universally expected to win thecdche EU was widely, albeit not
universally, expected to refuse to comply with thing. In keeping with most of the
international political economy literature on tradisputes, both of these expectations
were rooted in assessments of societal demandgtion and resistance. Both
expectations, however, were confounded; the US ifarab-complainants) filed a
narrow challenge focusing on the EU'’s failure tplsipts own procedures; and the
EU, somewhat falteringly, has resumed approvalSMDs. Applying a two-level-
game framework, this article argues that this netfit cooperative outcome is
explained by the executives of both polities exsng their autonomy to pursue
policies closer to the preferences of the otheityptiian their median domestic
constituents would have preferred. This artidleréfore, makes the case for taking
government preferences and autonomy seriously &halysing the outcomes of
trade disputes. Moreover, it emphasises that damge with international rules
engages with on-going internal policy processescdatihtes.

In November 2006 the World Trade Organization’s @ Dispute Settlement Body
ruled largely in favour of the United States, alovith Argentina and Canada, in its
complaint against the European Union’s non-appro¥gkenetically modified (GM)
crops and the bans that some of its member staiggamed on EU-approved GM
crops. When the dispute ignited in the late 198@se were wide-spread
expectations that the US would pursue the EU’ssrateagricultural biotechnology
aggressively; that the WTO would rule in favoutloé US; and that the EU would
refuse to change its behaviour, provoking a naatetdispute and prompting

questions about the efficacy of WTO rules. Conttarthese expectations, the US
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to Suzanne Litz and three anonymous reviewers&r tery constructive comments.



engaged in extensive negotiations to resolve thieute before initiating a narrow
challenge to the EU’s procedures. In the wakéefrtling, which neither side
appealed, the EU resumed approvals of GM croppeested the member states to
lift their bans. These policy changes were sugficito placate the Canadian and
Argentine governments, which settled their disputgh the EU in July 2009 and
March 2010 respectively.

The anticipated tumultuous trajectory of the disgmetflected common
understandings about the politics of trade dispwtsch focus on societal pressures
for action. The expectation that the US would lgmge the EU’s regulations
aggressively reflected the preferences of poligaafluential groups in the US — the
biotechnology industry and farmers — and their @erable support in Congress. The
expectation that EU policy would not change, e¥esanctions were imposed,
reflected both the extent of popular hostility té@rops and the EU’s
‘hyperconsensual’ decision-rules. The relativelgperative outcome, therefore,
confounds contemporaneous expectations reflecongmon understandings of the
politics of trade disputes and thus poses a puzzle.

This article advances an explanation rooted in Rdbgtnam’s (1988) two-
level game metaphor. It argues that the two exessit- the US administration and
the European Commission — had substantive prefesetioser to those of the other
polities than were the median preferences with@ir thwn polity; that each executive
was a ‘dove.” Moreover, under existing domeststitations each executive had
considerable, but not unlimited, scope to purssipriéferences. The contours of the
dispute, therefore, reflect the interaction oftilve executives’ pursuits of their
preferences within existing constraints. This angut is based on more than twenty

not-for-attribution interviews with US governmemtidaEuropean Commission



officials and representatives of business assoaistand consumer and environmental
groups on both sides of the Atlantic at intervadsaeen 2001 and 2010 and extensive
primary documents. This article, therefore, unided the importance of taking the
executive preferences seriously and contributeebates in international political
economy about decisions to initiate trade dispatesthe domestic politics of
compliance.

The article begins by describing the substancbetiispute, identifying the
expectations common at the outset of the disputataimow it would develop, and
contrasting these with what happened. Drawindh@ it highlights the
shortcomings of the prevailing accounts of tradgudies and advances a two-level
game framework for analysis. It then applies frasnework to explain the details of
how the dispute developed. The article conclugesxploring the implications for
our understanding of the political dynamics of galisputes and for the analysis of

compliance.

Regulatory differences and the origins of the GMO pute

The regulatory differences that underpin the trdastc dispute over GMOs have
received considerable attention elsewhere (seexmple, Bernauer 2003; Pollack
and Shaffer 2009), and | will rehearse them onigflyrhere. The EU’s approach to
approving GM crops differs in three fundamental sveopm the US system. First,
GM crops are treated as inherently different frowmse produced via other means.
Second, the European approval process provides greeter scope for the
consideration of non-scientific factors. Thirdetle are many more veto points in the

approval process. In particular, the risk managerdecision is explicitly separate



from risk assessment and is subject to a vote @yndbmber states. Moreover, GM
crops in the EU must be traceable and labelledMs G

The approval of GM crops in the EU is governedwy tules: Directive
2001/18 (which replaced Directive 90/220 in 200&yulating cultivation; and
Regulation 1829/2003 (which replaced Regulation2b& 2003), governing to GM
food and feed. Although there differences in hbeapproval process begins under
these rules, thereafter it proceeds in broadlys#me way. On the basis of a scientific
assessment both of safety and likely environmempaéct by the European Food
Safety Agency (EFSA), the Commission decides whidthpropose approval of the
product. If it does, the proposal is discussethieynber state officials in the Standing
Committee on the Food Chain and Animal Health (STAIA), which can approve or
reject the product by a qualified majority votes(germajority). If SCoFCAH does
not approve the product, the proposal goes to then€ll of Ministers, again
representing the member states, but at ministenal, which also requires a
gualified majority to approve the product. Crulsidbr this analysis, if the Council
does not approve the crop or reject it (also byaified majority vote), the proposal
authorising the GMO ‘shall be adopted by the Corsiois (Decision 1999/468/EC,
Article 5).

There are, however important differences, as weitidime apparent, between
the two types of approvals in terms of which pathe Commission takes the lead
and which national ministers take decisions. Thefgean Commission is (since
2007) made up of 27 commissioners (ministers), take decisions collectively in
the ‘college,’ by a simple majority vote if necegsaDecisions may also be delegated
to sub-groups of commissioners. The presideri@fommission is chosen by the

leaders of the EU’s member states meeting as thepEBan Council. Each member



state nominates a commissioner and they are emtibystne European Council and
approved by the European Parliament. The Commidsasra five-year term. The
core of the story here takes place during the ‘Batroso’ (after the president)
Commission (2004-09), which ended up serving a-taer role until February 2010.
The commissioners are supported by a permanehsenmice divided into
directorates general, the equivalent of ministridpprovals of GM food and feed,
submitted under Regulation 1829/2003, are dealt lytthe Directorate General for
Health and Consumers (DG SANCO) and the Commissifondealth. Approvals
for cultivation were until February 2010 dealt wiiia the Environment Directorate
General and the Commissioner for the environm@&he DG is responsible for
advancing a proposal for adoption and chairs thetimg of the SCoFCAH. Should
SCoFCAH not approve the product, the college of @isrioners formally adopts a
proposal for the Council to consider. Approvalsftmd and feed are normally
considered by the Council of Ministers in the ‘dgaofation’ of ministers of
agriculture, those for cultivation are normally saered by environment ministers.
As will be discussed below, these differences douted to the different degrees of
change in the EU’s approvals for marketing andiation.

As only approved varieties of GM crops can be grawsold in a polity,
differences in the EU and US approval processéh, tiwe EU taking longer to reach
decisions, posed problems from the outset. Thenpial adverse trade effects of the
different approval processes were greatly exacedday the EU’s suspension of
approvals from October 1998 in part in responsenamber of high-profile food
safety scandals that had decimated public truSuropean regulatory processes
(Pollack and Shaffer 2009; Vogel 2003: 572-3).Juime 1999 the governments of five

member states -- Denmark, Greece, France, Ital{.arembourg -- announcedda



factomoratorium on approvals pending the adoption oér@manced regulatory
framework (Council 1999), which was adopted as &@ive 2001/18 and Regulation
1829/2003 (mentioned above). The adverse tradetsfbf the EU’s approval
process were compounded during 1997-2001 by sixnébhber states — Austria,
France, Germany, Greece, Italy and Luxembourg ptatp under safeguard clauses
in the EU’s rules, national bans on varieties of Gbin and oilseed rape that had
been approved by the EU.

During 1995 US biotechnology companies began toptaim to the US
government about the EU’s ‘unpredictable, cumbeesand non-transparent’
approval process (USTR 1996: 98). Business comiglén the US government about
the ‘politicisation’ of the approval process inteiesl during 1996 and 1997 (USTR
1997: 99; 1998: 103). These concerns came tolavithithe announcement of tlie
factomoratorium in 1999. Initially, however, there wady muted business pressure
for a WTO complaint. Although biotechnology compgmwere feeling the pinch, the
impact on others in the US was limited to corn farsnand their exports to the EU
were relatively small (Young 2001). As the EU’'smatorium dragged on, however,
the continued commercialization of new geneticallydified varieties in the US
meant that more and more crops could not be exptotthe EU. Difficulties in
keeping non-EU-approved GM varieties separate ttenrest of a crop decreased
demand for new varieties in the US (Pollack andf®h&009; Young 2003). In
addition, other countries were reluctant to groveeen import GM varieties that had
not been approved in the EU for fear that theirogtgpto the EU would be blocked,
which magnified the commercial consequences oEthis practices (Bernauer 2003;

Devereaux et al 2006; Pollack and Shaffer 2009).



Confounded expectation I: Aggressive US

Political pressure for action was, therefore, mownés the Bush administration came
into office in 2001. The biotechnology industry ¢B2003) and major agricultural
lobbies — including the American Farm Bureau FetttamgStallman 2003); the
American Soybean Association (Joachim 2003); aad\titional Corn Growers
Association and the US Grains Council (Yoder arabBg 2003) — in testimony
before Congress and in letters to the presidemntesgpd their objections to the role of
politics in the EU’s approval process, which thiegught violated WTO law (IATP
2002)? These objections and the assessment of WTO inatiility were echoed in
Congress (see, for example, Baucus 2003; Gras8@y;, Mastert 2003), and groups
of leading Congressmen wrote to the President ddmguhat a WTO complaint be
brought (see, for example, Harkin, Grassley andcBau2002; Hastert, Blunt,
Goodlatte, Pombo, Gutknecht, Hayes, Jenkins, Lidasan and Wolf 2003). Thus
there was significant and increasing pressure fsomerful domestic interest groups
(Bernauer 2003: 165) and Congress for the admatistr to challenge the EU’s
regulatory framework for GMOs.

As the US government is generally considered tbiglely responsive to
business concerns about foreign trade barrieraggressive in pursuing them (see
Bhagwati 1990; Ostry quoted in TEEonomist8 May 1999: 17; Porter 2005: 205;
Shaffer 2003; Zeng 2002), there was a widesprepdatation among activists and
academics that mounting producer and Congresspraasure would lead to a broad
and fundamental challenge the EU’s regulatory fraark& for GMOs (Amicus
Coalition 2004; Bernauer 2003: 167; Greenpeace ;28603man 2004-5: 32;

Wilkinson 2002: 136).

2 Interviews with representatives of the Corn Refin&ssociation (Washington, DC, 8 Jan. 2001) and
the European-American Business Council (Washind®@, 8 Jan. 2001)



The expectation that the US would aggressivelylehgé the EU regulatory
approach, however, proved false. When filing theplaint in May 2003 the US
(and its co-complainants) did not challenge thedles for approving GM crops,
rather it challenged the EU’s general moratoriume; dbsence of product-specific

approvals; and the member states’ bans. Spedyfithé US complaint argued:

While [WTO] Members are allowed to maintain appiasistems —
and the United States is not objecting to the E@taiming such a
system for biotech products — the procedures uth@éisystem must be
undertaken and completed “without undue delayi$ hard to think of
a situation that involves “undue delay” more thasomplete
moratorium on approvals. In this case, the EC casgnt no scientific
basis for a moratorium on biotech approvals. In, faxany of the
products caught up in the EC moratorium have besitipely assessed
by the EC’s own scientific committees. In shortyihg established a
biotech approval regime, the EC is obligated tdappose procedures
fairly and transparently, and without undue delay.

In addition to the moratorium on the approval ofvri@otech products,

six EC member States have adopted marketing orrinjans on

biotech products that previously have been apprbyetie EC. These

product-specific bans, like the moratorium, arelmaded on science

and are thus inconsistent with the EC’s obligationder the WTO

Agreement. (USTR 2004: 1)
The US summarised its complaint thus ‘In challeggime EC’s moratorium ... the
United States is simply calling on the EC to allésvown approval procedures to run
their course.” (USTR 2004: urther, through March 2010 the US has not initiate
complaint against the EU’s traceability and lalbgjlrequirements. Thus the
complaint filed was far narrower than that demangledocietal actors and
anticipated by commentators.

The WTO panel ruled on the dispute in Septembe6 280d its decision was
formally adopted by the Dispute Settlement BodiNavember 2006 (WTO 2006; for
a discussion see Pollack and Shaffer 2009: 187-88¢. panel found that the EU’s

moratorium on approvals was incompatible with thEsBNVTO obligations, but only

because it constituted an ‘undue delay.” The palsel found that the member state’s



bans violated the agreement because they werdastd on’ a risk assessment.
Notably, neither the Commission nor the Bush adstiation appealed the panel's

ruling.

Confounded expectation II: Resistant EU
When the dispute was fermenting the general expectaas that the EU would be
unlikely to change its policies in response toah#cipated adverse WTO ruling
(Bernauer 2003: 165; Busch and Howse 2003: 7-8eBsaux et al 2006; Moore and
Winham 2002: 13; Pollack 2003: 77; Taylor 2007: ;A88nham 2009: 412). This
expectation at least implicitly reflected the expéion that the US would challenge
fundamentally the EU’s approval procedures, whiculd mean that compliance
would entail legislative change, requiring the suppf a qualified majority of the
Council of Ministers and an absolute majority c¢ thembers of the European
Parliament. Given the wide-spread hostility to G8/Pnong European publics and
the political sensitivity of the regulation of focafety in the EU at the time there was
no expectation that there would be sufficient supfmreform the EU’s rules. The
expectation, therefore, was that the GMO disputelavbe a re-run of the dispute
over the EU’s ban on hormone treated beef in wthehEU did not lift its ban
(although it did modify its status) despite the aspion of sanctions by the US and
Canada (Ames 2001: 214; Davis 2003: 317; Taylo72@32; Winhan 2009: 409-
10).

Crucially, however, reflecting the narrow challenthe ruling did not require
legislative change. Rather operating under itstang rules, the EU resumed
approvals of GM varieties for food and feed; apprguwo varieties in 2004, one

each in 2005 and 2006; six in 2007; four in 2008 fn 2009; and four through the
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end of March 2010. It also approved its first cfopcultivation since 1998 in March
2010. Efforts to remove member state bans, howéase been less successful.
Most of the bans have lapsed because the varleiesbeen withdrawn by their
producers and, under pressure from the Commisaiastyia lifted its ban on the
importation of GM maize varieties MON810 and T28ember state opposition,
however, has blocked efforts to lift national banghe cultivation of MON810,
which have proliferated since 2004: Hungary (206%B&nce (2008); Germany (2009)
and Luxembourg (2009). In 2008 Austria also barthedsale of GM maize
MON863 and four varieties of oilseed rape (Ms8,,RI88xRf3, GT73). Thus, while
there has been policy change in the EU, the degreleange varies considerably

across the different aspects of the policy.

Bringing the COG back in

As | shall develop below, the confounded expeatst@bout how the transatlantic
GMO dispute would develop reflected common pluta@ienstituency-focused
accounts of trade policy making and of compliandé& wternational rules. This
article argues that the development of the dispatebe understood only if one pays
due attention to the preferences and autonomyedtitb executives; the ‘chiefs of
government’ (COGS) in two-level game parlance. sHaction describes the
literatures in which expectations about the dispvgee rooted and introduces the

two-level game framework and how it applies to thigpute.

The initiation of trade disputes as distributivdipos
The expectation that the US would prosecute the Glidpute aggressively reflects

common assumptions about the initiation of tradpules. Because the costs of
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adjustment are expected to fall outside the pdiitgre are rarely domestic actors
mobilised against initiating a trade dispute, aligio that may change when the
imposition of sanctions is considered. The inibiatof trade dispute is characterised
by ‘distributive politics’ (Bayard and Elliott 19949; Grossman and Helpman 1995:
705; Odell 1993: 233). Therefore, while governmdotmally decide whether to
pursue WTO complaints, they are generally consttlardikely to resist domestic
demands for action (Alter 2003: 800; Baumgartner lawech 1998: 10; Keohane,
Moravcsik and Slaughter 2000: 486).

According to this account of the initiation of teadisputes, the only reason for
a cautious prosecution would be if there was angtamuntervailing pressure, which
was not evident in this case. While there werecbi&sumer and environmental
groups that supported the EU’'s GMO regime (seegXample, McGarity and
Hansen, 2001; Hansen, 20@ynsumer ReportSeptember 1998)they were not
considered to be very influential at the time (Lrazacited in Hammitt et al. 2005;
Vig and Faure 2004, 7; Vogel 2003, 578). In theesoe of powerful societal
pressure against initiating a complaint, the caumsticy approach to trade disputes
cannot explain the narrowness of the US’s challéagke EU’'s GMO approval
process.

There is, however, an emerging literature that easges that governments do
not perceive initiating WTO complaints as costlessse Allee 2003; Bown 2005;
Shaffer 2003; Sherman 2002). In particular, iingWTO disputes may harm
important political relationships and winning thean create awkward precedents

that constrain one’s own policy autonomy. Thisctcontributes to this literature by

® Interview, representative of the Center for Foafe§ (Washington, DC, 10 Jan. 2001).
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illustrating the impact of such considerations highlighting that such

considerations may affect the substance of a cantpteot just whether there is one.

Making concessions in response to mobilized interes
The expectation that the EU would not change itsGzapproval procedures in
response to an adverse WTO ruling echoed the conassarmptions in the literatures
on trade disputes and compliance with internatiomals that concessions will be
made only if a mobilized coalition of societal astéavouring change is more
powerful than the coalition favouring the status ¢Bayard and Elliott 1994;
Conybeare 1987; Dai 2005; 2006; Grossman and Helda5; Gawande and
Hansen 1999; Kahler 2000: 675; Schoppa 1993). rexit@ressure/international
obligations is thought to change the preferencdsval of engagement of actors
already affected by the policy in question (Putrid88: 454) and/or causes actors not
previously engaged with the specific policy to eygéSchoppa 1993: 372).
Industries adversely affected by sanctions areaiyi depicted as the key actors
advocating policy change (see, for example, BagadiElliott 1994; Conybeare
1987; Odell 1993). The central question is whetherpolitical balance shifts
sufficiently for policy change to occur, which ha®mpted some analyses to consider
explicitly the impact of domestic decision rulesa{2006; Moravcsik 1993; Odell
1993; Zeng 2002).

According to this approach, the EU’s resumptiommprovals in the wake of
the adverse WTO ruling should have reflected thbihzation of a compliance

coalition. There was, however, only a limited nizlation by industry associations in
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favour of the resumption of approvals for impodat! Moreover, these actors — food
and feed processors and livestock farmers -- wertévated not by concerns about
sanctions but by the problems they were havingcsogiisufficient non-GM or EU-
approved-GM animal feed (COCERAL, EuropaBio, FEFAEDIOL 2007)° and
did not engage actively in the policy process uhalt problem became acute in 2007.
Further, the EU’'s member state governments, wimcahis regard act as a legislature,
albeit one fully integrated into the regulatory demn making process, did not
substantially change their positions on GM cropthinwake of the WTO rulin.
Consequently, during 2004-09 there was never afgpgamajority of member states
in favour of approving any GM variety and there &veverwhelming majorities
against requiring the lifting of member state banghe cultivation of EU-approved
GM crops. Thus the EU’s compliance with the WTOmgJ such as there has been,
cannot be attributed to a shift in societal paditic

This article argues that the crucial change wasviimgness of the EU'’s
executive, the European Commission, which is maveudrably disposed towards
agricultural biotechnology than most member stdtesxercise its authority to
approve GM varieties. Some of the two-level ganeedture on trade disputes
acknowledges that executives may have preferenstsat from the sum of the
specific pressures to which they are subjected yoeare 1987; Dai 2005; Grossman
and Helpman 1995; Odell 1993: 258), but tends mapecify what the government’s

substantive preferences are (Martin 2008). Thislamunderlines the importance of

* Interviews, BusinessEurope representative (Bras&8l Feb. 2010); and a biotechnology industry
representative (Brussels, 25 Feb. 2010).

® Interviews, COPA-COGECA representative (BrusséisFeb. 2010); and a biotechnology industry
representative (Brussels, 25 Feb. 2010).

® Interviews, Commission officials (Brussels, 22,881 24 Feb. 2010) and a biotechnology industry
representative (Brussels, 25 Feb. 2010).



14

paying attention to the substantive preferenceébetxecutive and to the scope of its

policy autonomy.

A two-level game framework
Robert Putnam’s (1988) metaphor of the two-levehgacapturing the interaction
between international and domestic politics, is theosnmonly applied to
international negotiations. It has, however, bieetfully applied to trade-disputes,
in which one party is trying to change the behavmfithe other (Odell 1993;
Schoppa 1993). As Andrew Moravcsik (1993: 15) paisted out, the two-level
game approach emphasizes the ‘real initiative asatetion’ of the executive. As the
preceding discussion indicates, while some attentidhe broader literature has been
paid to the preferences of executives, the domiapptoach is highly pluralist, and
this pluralist emphasis contributed to the misgdidgpectations about the
development of the transatlantic GMO dispute.

The two-level game metaphor draws attention teettkey factors (Moravcsik
1993: 23; Putnam 1988): the domestic ‘win set; ititernational environment; and
the preferences of the executive. The domestic set’ reflects the distribution of
coalitions of preferences among societal actorstla@dlecision rules that affect the
adoption of policy. This is very similar to thecacnts of the domestic politics of
trade disputes discussed above, although the tva-¢mme metaphor draws
particular attention to the scope for an executtedsy to influence its domestic win
set (e.g., through side-payments) or that of gplaety (e.g., through the threat or
imposition of sanctions) (Putnam 1988: 450). Tdwalistic nature of a WTO dispute
reduces the analytical leverage of the internatinegotiating environment beyond

the threat and imposition of sanctions, and thehbi&not pursued this strategy by the
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time of writing (March 2010). The most distinctiaspect of the two-level game
approach for this article is its attention to tike@itives’ preferences and scope for
autonomous action.

The argument developed in the next section islibtt the Bush
Administration and the European Commission wereédg the preferences of each
were at least partially outside its own domestio-get ‘in the direction of’ the other’s
win-set, even though there is significant ‘distarween them (Moravcsik 1993:
31). As will be explained below, however, while tGommission overall was a
‘dove,” key actors within it were not. This explaiwhy approvals of GM varieties
for food and feed resumed in 2004, but approvalsddiivation did not until 2010
following a reform of responsibilities within theo@mission. Crucially, both
executives had considerable scope to pursue trefgrpnces within their respective
‘win-sets;’ which Moravcsik (1993: 24) charactess®s the ‘most fundamental way’
in which the executive can exercise influence @se Odell 1993: 258). The EU’s
much smaller ‘win-set’ with respect to national b@mompared to approvals explains
much of the variance in the levels of compliana®ss the different aspects of the

dispute.

Executive autonomy the US’s narrow complaint

The Bush administration pursued a much narroweltesige to the EU’s regulations
than typically influential domestic political actowanted, because its preferences
were more moderate than those of the mobilised dbcnactorse”. A particularly
important consideration was a desire to presesvevin policy autonomy. Because

WTO rulings have the effect of establishing precgslegovernments take care to

" Interviews, US government officials (WashingtorG,38 and 11 Jan. 2001); European Commission
officials (Washington, DC, 10 Jan. 2001; Brussk&Sept. 2003).
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avoid bringing complaints or deploying arguments thight apply to their own
policies or practices (Bown 2005; Busch and Reidh2002; Shaffer 2003).
Avoiding inadvertently constraining US regulatorasathus a consideration when
deciding whether and how to bring the GM complé#udllack and Shaffer 2009:
184)% A second consideration would seem to have bessepring the transatlantic
relationship. Trade disputes, particularly thosesped through litigation rather than
negotiation, are bad for amicable relations (BoWw@3). The decision to postpone
filing the compliant until after the completion odnventional military operations in
Iraq (Baucus 2003: 4; Pollack and Shaffer 2009),1319ggests concern for the
foreign policy ramifications of filing a complainfThe narrowness of the compliant,
requiring only that the EU enforce its own rulegant that it was less politically
explosive than would have been one that threatemeshuire the EU to change
popular policies for ensuring environmental pratactind public health.

The WTO'’s rules facilitated the Bush administratsoexercise of autonomy
by foreclosing unilateral action and delegatinguddjation to a third party. The
establishment of the WTO and the introduction oidimng dispute settlement curbed
the unilateral imposition of trade sanctions toiphrother countries’ policies, which
had been a common US practice prior to the creatitihe WTO (Bhagwatti 1990).
Combined with third-party adjudication, this me#rdt rather than the Bush
administration being the judge, deciding whethguuaish the EU, it was the
prosecutor, having to make the case to the WTOIphaethe EU’s policy violated
WTO law. This made it easier for the administnatio resist pressure to be more
aggressive because the decision would reside hétipanel. Moreover, the initiation

of a trade dispute does not require formal ratifocg although domestic support

8 Interviews, US government officials (WashingtorG,[11 Jan. 2001 and 14 Jan. 2005).
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would be needed for the imposition of credible sams (Odell 1993: 237). Thus,
while the Bush administration might pay a politipaice for not acting, it did not
need explicit approval for the action it took.tHerefore had considerable autonomy

in deciding how to prosecute the WTO complaint.

The necessity of persuading the WTO panel of thidityaof the US’s
complaint was also crucial to how it was pursukdparticular, the complaint’s
narrow focus reflected concerns about the likelthobwinning the case. Although
the WTO'’s rules impose disciplines on regulatorgisien-making, the case law of
the WTO had significantly clarified the implicati®of these rules and had
emphasised the discretion of national regulatooigdfk and Shaffer 2009: 184-7;
Young and Holmes 2006: 293, 296-8). Consequeintithe view of US trade
officials the EU’s approval procedures, should theyapplied, were compatible with
WTO rules (USTR 2004: P).Because the US government wanted to be confifent
winning the complaint it concentrated on only thaspects of the EU’s approval
process that it considered to be most clearlyatation of WTO rules? The WTO'’s
rules, therefore, delimited the grounds on whieg s (and its co-complainants)

could challenge the EUs’ measures.

Despite dissatisfaction with slowness of the Elppraval process (US 2010)
and with the proliferation of member state bans{E®09), the US has not moved to
impose sanctions. Following the expiration of ateeded deadline for compliance
(11 January 2008), the US submitted a requesetdMhO for authorisation to impose
sanctions. It almost immediately suspended tliatest, however, while it and the
EU sought to resolve the dispute. Nonethelesd)J®d&rade Representative initiated

a consultation process to identify what productghtbe included on a sanctions list

® Interview, US government official (Washington, DIZ, Jan. 2005).
19 |nterviews, US government officials (Washingtor;, 11 and 14 Jan. 2005).
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should sanctions be authorised (USTR 2008: 4288&)0Agh the US has been closely
monitoring the EU’s approval process during 2008 iawto 2010 it has not been
actively threatened sanctions or published a fisargeted products, in part because
the Obama administration has been considering bqwdceed! In addition, as the
EU has resumed approvals, it would harder to miakease to the WTO that the EU
is not complying:? The pressure from US farm interests for actichaiso eased,
particularly because increased demand for soyheabkina has reduced the
importance of the EU as an export markeThus for a combination of reasons,
neither the Bush nor the Obama administrationsabfigely sought to expand the

EU’s ‘win-set’ by threatening credible sanctions.

The US government did not pursue the EU’s regwdtamework nearly as
aggressively as influential domestic actors waoteals most activists and analysts
had anticipated. Both domestic and foreign paotiogsiderations influenced its
approach, as did the desire to construct a winoasg. The WTO framework,
therefore, enhanced the administration’s autondagyijtating its adoption of a less

aggressive approach than demanded by influentrakdtc actors.

Varying executive preferences and autonomy and fating EU policy changes

As with the US administration, the European Comiorss position has been more
conciliatory than that of most of the actors witttie EU. Crucially, the Commission
has long been more favourably disposed towardswtural biotechnology than most

of the EU’'s member states (Bernauer and Aerni 2608ommission 1998; 2002;

™ Interview, US government official (Brussels, 25F2010).

2 |nterview, US government official (Brussels, 24F2010).

13 Interviews, COPA-COGECA representative (BrussefsFeb. 2010); US government official
(Brussels, 24 Feb. 2010).
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FOEE 2007; Green 10 2009: 7; Pollack and Shaffé®2Uierberghien 2009: 395.
Commission President Manuel José Barroso, Traden@issioner Peter Mandleson,
Agriculture Commissioner Mariann Fischer Boel amdeffprise and Industry
Commissioner Ginter Verheugen, in particular, Wwaveurably disposed towards
agricultural biotechnology? Moreover, one of the Commission’s formal roleshimi
the EU is the ‘guardian’ of the EU’s rules and thesas a strong desire within the
Commission to see the EU’s GMO procedures follovied.

Although collectively the Commission was relatiwévourably disposed
towards agricultural biotechnology, not all membarthe Commission were. DG
SANCO and the Commissioner for Health Markos Kypoia (2004-8) / Androulla
Vassiliou (2008 — 10) were cautious about GM fodmlg,DG ENV and the
Commissioner for the Environment (2004-09) Staosas had stronger misgivings
about agricultural biotechnology (FAS 2007: 10; EGEDO7: 2; Green 10 2009: 7).
This matters because, as discussed earlier, tharidGparticularly, the Commissioner
responsible is the agenda setter, and Dimas ugerbtl to impede approvals for
cultivation. Given the presence of multiple agesétters within the Commission, the

Commission might be usefully thought of as a contpdSOG.

% Interviews, Commission officials (San Domenicd=@sole, 4 Dec. 2000; Washington, DC, 10 Jan.
2001); US government officials (Washington, DCng8ld1 Jan. 2001, 11 Jan. 2005); representatives of
the Biotechnology Industry Organization (Washingtb, 9 Jan. 2001); European-American
Business Council (Washington, DC, 8 Jan. 2001 &s0 Assistant USTR (Agriculture) Jim

Murphy’s testimony to the House of Representati@emmittee on Agriculture’s Subcommittee on
Risk Management, Research and Specialty Cropsrigean Agricultural Biotechnology, 3 March

1999, p. 15.

'3 Interview, Greenpeace representative (telephoiar2 2010).

'8 Interviews, Commission officials (Brussels, 23 F2010)

7 Interviews with European Commission officials (Bsels, 22, 23 and 24 Feb. 2010); representatives
of COPA-COGECA (Brussels, 25 Feb. 2010 ), Eurogsatechnology industry (25 Feb. 2010), and
Greenpeace (telephone, 2 Mar. 2010)
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The resumption of approvals of GM varieties fordemd feed

The most marked change in the EU’s practices raggu@MOs has been the
resumption of approval of GM crops for food anddfed@he Commission had
undertaken to the US that it would resume approwate the EU’s new regulatory
framework was in plac® and it did so in May 2004 just after the new frarnek was
implemented and prior to the panel’s ruling. Ascdissed earlier, however, the pace
of approvals for food and feed, increased markafttr the WTO ruling.

In the wake of the WTO ruling the Directorate Gahéor Trade (DG Trade)
and Trade Commissioner Mandelson (22 November 2 October 2008) urged
more rapid approvals of GM crops (Mandelson 200#° 2Vhile some efforts were
made to persuade the member state governmentasaeothe implications of not
complying with the WTO'’s rulings, these seem toéhhad little effect as each of the
23 votes on approvals for food and feed in SCoF@&klveen 2004 and 2009 fell
well short of a qualified majorit® DG Trade’s main focus, therefore, was on
expediting the Commission’s handling of approvalghis involved stressing the
need for speed and lobbying for additional resaircEhese efforts concentrated on
the time that elapsed between the Commission necea/positive opinion from

EFSA and putting a draft decision to the SCoFCAH fatlowing the (inevitable)

'8 Interviews, US government official (Washington, [8Jan. 2001) and Commission official
(Washington, DC, 10 Jan. 2001).

19 Interviews, Commission officials (Brussels, 22 @&4dFeb. 2010) and representative of Greenpeace
gtelephone, 2 March 2010).

% Details for the three votes prior to 2005 are ndtligally available. For the three votes in 2005
(when the EU had 25 member states) the voting tiotesiin the Council are reported, and between
eight and eleven member states representing betW2and 179 votes (out of 321) voted in favour (a
qualified majority was 232) (Council Documents 13/0%; 14565/05; 12628/06). In the 17 votes in
the regulatory committee during 2007-09 (when thehad 27 member sates) between 10 and 16
member states representing between 141 and 214 (mteof 345) voted in favour (a qualified
majority was 255) (Commission documents COM(200%; £OM(2007) 403; COM(2007) 402;
COM(2007) 397; COM(2007) 813; COM(2007) 814; COMIZp815; COM(2007) 816; COM(2008)
47, COM(2008) 218; COM(2008) 226; COM(2008) 678;MQ008) 669; COM(2009) 444;
COM(2009) 457; COM(2009) 443; COM(2009) 613).
2L Interviews, Commission officials (Brussels, 23,ghd 24 Feb. 2010).
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non-decision in the standing committee advancipgoraosal to the Council and in the
wake of the (inevitable) non-decision in the Coliapproving the crop. These
efforts focused on the GM varieties of particulancern to the complainaitsand
those for which the lack of approvals were presgnpiroblems for EU livestock
farmers” DG Trade’s efforts, however, were more successiilil DG SANCO than

with DG ENV 24

The faltering approval of GM varieties for cultiva
A significant part of the explanation for the lowarmber of approvals for cultivation
than for food and feed is that many fewer varieti@ge been submitted for approval
(18 versus 67 by the end of 2009). As of March@BESA had issued opinions on
the cultivation of five GM varieties — maize 15Fafuary 2005); Bt11l maize (April
2005); amflora potato (February 2006); maize NK@D$he 2009); and the renewal of
maize MON810 (June 2009) — many fewer than theaBieties on which EFSA had
given it opinion with regard to safety. The inran of the more sceptical view of
the Environment Commissioner/DG ENV to biotechnglagd greater member state
government concern about environmental risk assassinowever, also impeded the
approval of GMOs for cultivation.

One concern for Commissioner Dimas/DG ENV and lierénvironment
ministers of a number of member states was thetigbmess of EFSA’s
environmental risk assessments (EFSA 2008; 2000n€ib2008: 22). The two

varieties of Bt maize (1507 and Bt11) and the Amaflpotato were referred back to

22 Interviews, Commission officials (Brussels, 22 F2010); European biotechnology industry
representative (Brussels, 25 Feb. 2010).

2 |Interviews, US government official (Brussels, 220F2010); European Commission official
(Brussels, 23 Feb. 2010); European biotechnolodystry representative (Brussels, 25 Feb. 2010).
* Interviews, Commission officials (Brussels, 22,&81 24 Feb. 2010); European biotechnology
industry representative (Brussels, 25 Feb. 2010).
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EFSA to address specific concerns. Such requastarther risk assessments were
seen by many as DG ENV using its agenda-settingepoto impede approvals.

More strikingly, in October 2007 citing evidenceoabthe potential adverse
impact of Bt maize varieties on non-target spettias had come to light subsequent
to EFSA’s second positive opinion, DG ENV draftedgmosals rejecting the maize
varieties 1507 and Bt11 (ESA 2008; EuropaBio 2®igs 2007¥° When these
proposals were debated by the Commission in May 28 part of a wider discussion
on GMO policy, they were not adopted (ESA 2008sR6807). Rather, the
Commission confirmed its confidence in EFSA andadatkd its intention to take
decisions where the EU’s approval procedures redbg Commission to act, but it
agreed to refer the two Bt maize varieties badkR8A for further consideration
(Commission 2008). Thus the Environment Commissi@mnd DG ENV had tried to
block approval of two GM varieties, but they went supported by the Commission
as a whole. The outcome, however, was to delagduthe adoption of the maize
varieties for cultivation.

Moreover, when the member states have considepd\agds for cultivation,
there has been even less support than for apprimrdisod and feed. When
SCoFCAH considered maize varieties 1507 and Bt12%Rebruary 2009, for
instance, only six member states (91 votes) vatddviour of authorisation; 12 (127
votes) voted against; seven (95 votes) abstaimetitvao (32 votes) were absent
(euobersver.com 26 Feb. 2008ternational Herald Tribute25 Feb. 20093’ Despite

the absence of a qualified majority against, howeabhe Commission has not

% |Interviews, Commission officials (Brussels 22 @ddFeb. 2010); COPA-COGECA representative
(Brussels, 25 Feb. 2010); European biotechnolodystry representative (Brussels, 25 Feb. 2010).
%6 The draft proposals are available at:http://wwwogsafety.eu/pdf/dokumente/draft_1507.pdf;
http://www.gmo-safety.eu/pdf/dokumente/draft_btHf.glast accessed 11 March 2010).

" See also http://www.gmo-free-regions.org/stopdtap-action/background-information/approval-of-
new-gmos.html. Last accessed 12 March 2010.
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submitted a proposal for approval to the Councifdglarch 2010. The Amflora
potato was considered by the Council in July 200 there was no qualified
majority for or against approval (Commission 2010&8he Commission, however,
did not subsequently approve the GM potato fonatibn. Rather, it too was
referred back to EFSA in May 2008. In June 2008 &Eonfirmed its positive
opinion, and in March 2010, the Commission apprabhedAmflora potato. The
Commission, therefore, has been less activist igpect to approvals for cultivation.
Beyond the reticence of DG ENV and Commission Dimader political
considerations may have contributed to the Comomnssimore cautious approach
with respect to approvals for cultivation. Thenesf the Commission was due to
come to an end on 31 October 2009, and with Comonig3resident Barroso seeking
a second term, there were strong incentives npatsue policy initiatives that were
unpopular with the member states, such as apprakigngultivation of GM crops
supported by only a minority (THeconomist12 Mar. 2009%2 Strikingly, the
Commission’s approval of the Amflora potato canterahe new Commission took
office in February 2010 and the reassignment gdomsibility for approvals for
cultivation from DG ENV to DG SANCO (Commission Z}). A number of
observers inside and outside the Commission irgetprs reform as intended to deny

a sceptical DG ENV its agenda-setting power.

Problematic member state bans
By contrast to approvals, the Commission has reerbtscope to pursue its
preferences with respect to the member states’ bbacesuse of the strength of

member state opposition to efforts to lift themheTCommission has repeatedly

28 Interviews, Commission officials (Brussels, 22,F&b. 2010).
? Interviews, Commission official (Brussels, 24 F2B10); European biotechnology industry
representative (Brussels, 25 Feb. 2010); Greenpeacesentative (telephone, 2 Mar. 2010).
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proposed lifting the member states’ bans, but bhwtlone occasion it was
overwhelmingly rebuffed. In June 2005, prior te tWTO panel’s ruling, the
Commission’s proposals to require the lifting o #ight member state bans — Austria
(maize T25; maize Bt176; maize MON 810); Francétséad rape MS1Bn x RF1Bn;
oilseed rape Topas 19/2); Germany (maize Bt 176e& (oilseed rape Topas 19/2);
Luxembourg (maize Bt 176) — where overwhelmingatgd by the member states
(Council 2005)° Almost all of these products were subsequenttiidvawn from the
market by their producers rendering the bans rffodt. 2006 the Commission
targeted only Austria’s bans on GM maize T25 and\VR10, the only varieties
affected by member state bans that were still betd®* Twenty-one member states
voted against the proposal (Council 2006) and agairsubsequent proposal against
Hungary’s ban on GM maize MON810 (adopted in 2q@»uncil 2007). In
rejecting these proposals the Council specifietiqdar concerns about the
environmental risk assessments of the two prod@asncil 2006; 2007).

In response, the Commission proposed requiringAhatria lift its ban on
only the use and sale of the GM varieites. At@mgober 2007 Environment Council
15 member states voted against the proposal agdan in favour, but the large
number of abstentions (eight), meant that the palwas not rejected (Pollack and
Shaffer 2009: 259). After considerable internddate given the strength of member
state opposition, the Commission in May 2008 infednAustria that it was required
to lift its bans with respect to sale of the tweigtes, which it did. The
Commission’s subsequent efforts in early 2009ftdHe cultivation bans of Austria,

France, Greece and Hungary were all overwhelmirgcted (Commission 2009a:

% The closest of the votes on the eight bans (Aaisttian on maize MON 810) was 234 votes against,
54 in favour.

31 Seehttp://ec.europa.eu/food/dyna/gm_register/indexcfem.Last accessed 7 August 2010.

32 Seehttp://ec.europa.eu/food/dyna/gm_register/indexcfem.Last accessed 7 August 2010.
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4; Council 2009a: 8). Thus the EU’s win-set wiéspect to national bans on the
cultivation of GM crops is very small, and explictfection of the Commission’s
proposals means that it is not able to pursueoiisyppreferences.

In the face of such sustained opposition and tbéferation of national bans
on the cultivation of MONS810, in March 2010 the Guission (2010b) indicated its
intention to advance a proposal to allow the merstaes more choice in deciding
whether to allow the cultivation of GM crops. Thdga was first floated by the Dutch
government in February 2009 (Commission 2009a)esmlbrsed at the June 2009
Environment Council by Austria supported by 12 ottmember states (Council
2009b). It was trailed by Commission Presidentr@&so (2009: 39) in his ‘political
guidelines’ for the Commission taking office in Z01In the face of overwhelming
member state opposition to lifting national bansohivation, the Commission seems

be beating a tactical retreat.

Conclusions

The development of the transatlantic dispute oWdiOS, while quite fraught, has
been much less conflictual than was widely anttaigat its outset. The expectations
of fierce conflict reflected assessments of thengjth of societal preferences in the
two polities. These expectations thus reflectevaiting international political
economy accounts of trade disputes and the emelitgrafure on the domestic
politics of compliance. Both of these accountsid¢@xplain the less fraught
development of the dispute if there had been pawsdcietal mobilization in favour
of restraint (in the US) and compliance (in the Euijt there is no evidence that this

occurred significantly in either polity.
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This article, however, contends that the lessginhdevelopment of the
dispute and the contours of the EU’s compliancelbest be explained by the
substantive preferences of the two executives lamd¢ope they had to pursue them.
The Bush administration, for a variety of reasavas not inclined to challenge the
EU’s entire regulatory framework for GMOs, as mamfjuential interest groups and
Congressional leaders wanted. As it did not neeadl ratification of its decision, it
had considerable autonomy, enhanced by the integrgmental nature of WTO
dispute settlement, to pursue its preferred coofsetion. This illustrates that
government preferences can shape the form andasudestf a WTO dispute, not just
whether there is one.

Given the common perception of the US as highlpaasive to business
interests and the strength of the political pres$or an aggressive challenge to the
EU’s regulations, the US case is a hard case &imtftuence of government
preferences on the conduct of trade disputes. fhiedt)S government did pursue its
preferences, therefore, suggests that it is crtiebnsider government preferences
when analysing the initiation of trade disputes engenerally.

The European Commission, at least as a colleatias,more favourably
disposed towards GMOs than were the member states WTO ruling against the
EU’s failure to implement its own policies gave $skan the Commission most
favourably disposed towards biotechnology an detrar to accelerate approvals for
marketing. This was less successful with respeapprovals for cultivation, where a
sceptical key agenda setter within the Commissias &ble to impede approvals until
reforms introduced with the new Commission at tegitining of 2010 negated its
agenda setting power. The hostility of an overwhed majority the member state

governments to forcing member states to lift thains, however, means that the EU’s
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win-set is very constricted and the Commissionrteag to no scope to pursue its
preferences.

The EU’s response to the adverse WTO ruling on GNéhardly a typical
case of compliance, but it is, nonetheless, insitreic In some respects it is a
permissive case in that due to domestic decisitas the Commission has
considerable policy autonomy, particularly withpgest to approvals of GM varieties
of food and feed. Nonetheless, the decisiveneiseo€ommission’s preferences in
this respect highlights that in at least some cgegsrnment preferences might be
crucial to explaining outcomes. Moreover, the aace in changes to the EU’s policy
across the different aspects of the dispute unelihe importance of paying
attention to the opportunities and constraintsxa@tative action created by domestic
institutions.

This article, therefore, contributes to the litaras on dispute settlement and
the domestic politics of compliance by highlightithgit the substantive preferences of
an executive can be important in explaining outcanmdow important will depend on
how much autonomy the executive has given domdsticsion rules. Further, and
more implicitly, the article underlines that thecton whether to comply with an
adverse international ruling takes place withiroargoing political process in which

some actors favour policy change for reasons inu#gr® of external pressure.
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