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1. INTRODUCTION

It barely made the news in Western countries: Chen Wenying ([ 3C3), the
mother of Zeng Feiyang (4 &7¥), is suing the Chinese state media agency
Xinhua to redeem the honor of her son, a labour lawyer'. Zeng Feiyang was ar-
rested in December 2015, likely because he organized several strikes with the
Panyu Workers Association. While it is still unknown whether and when his
case will go to trial, the accusations against him were already widely spread
in the media under the control of the state’. For instance, a lenghty report
of Chinese Central TV (CCTV) issued on December 22, 2015, accuses him
not only of organizing several strikes but also of other criminal or unethic
behaviour like fraud, adultery, and embezzlement’. The chances of those ac-
cusations withstanding scrutiny are slim. But does Mrs. Chen, who is, by the
way, already 70 years old, stand a chance of winning against the influential
state media?

While appearing to be rather trivial, right of reputation cases like the one of
Mrs. Chen merit some attention, on one hand because they concern the core of
a persons’ everyday life, on the other hand because they show the workings of
the rule of law in general and tort law in particular very well, as usually con-
flicting interests need to be balanced and immaterial damages occur.

I1. HisToriCcAL BACKGROUND

Although in China modern laws protecting the right of reputation (4424,
mingyu quan) only emerged in the 1980ies, according legal rules have been
present throughout Chinese legal history. Reportedly, the Xia Dynasty (c. 2070
—¢. 1600 B.C.) knew three crimes punishable by death: Slander (&, hin), cor-
ruption (£, mo), and murder (W&, zéi)*. The concepts of honor and reputation
were also subject to musings by philosophers like Xunzi (T, c. 400 B.C.)
and Confucius (fL¥, Kongzi, 551 B.C. — 479 B.C.)’. The protection of honor

1 See https://theinitium.com/article/20160422-mainland-workersright/ (last visited
April 25, 2016).

2 Such trials through the media, often with staged confessions of the accused, are quite
common in the PRC.

3 See http://news.xinhuanet.com/2015-12/22/c_1117546098.htm (last visited April 25,
2016).

4 Sun, Chinese Legal History, p. 6.

5 Qu Zivilrechtlicher Ehrenschutz, p. 25.
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and one’s reputation was crucial in China’s hierarchical feudal society through
centuries, not to say milleniums. Even today, the Chinese are known to attach
tremendous importance to giving and keeping ‘face’ (I, mianzi).

When a new civil law was drafted in the late years of the Qing Dynasty (& #/,
QOingchao), provisions regarding the right of reputation were included, natural-
ly, even though the blueprint for the draft, the German BGB, was much more
reluctant in that aspect®. However, after the fall of the Qing Dynasty in 1911,
modern laws could not be established permanently in China due to decades of
war and civil unrest.

When the Chinese Communist Party (375, Gongchdnddng) took power
in 1949, it abandoned all laws issued by the bourgeois Kuomintang ([ [<5%,
Guéminddng ). As the communist regime failed to introduce civil legislation
in the following years, there was no protection to the right of reputation up to
the early 1980ies, when a a Criminal Code?®, a new constitution’ and the Gen-
eral Principles of Civil Law'® were introduced.

Protecting one’s reputation might be more important than ever in China. For
instance, in 2015, the Chinese Government introduced its plans to establish
a Social Credit System by 2020'". Apparently, every Chinese citizen’s eco-
nomic and social status is to be rated based on commercial activities, social
behaviour, and judicial record. For the time being, the system is being tested

N

Qu, Zivilrechtlicher Ehrenschutz, p. 25.

7 R ST IR R E RE N A T S E X R F R SR W R 4R 7R, Zhong
Gong Zhongyang guanyu feichit Guominddng de liufd quanshii yu queding jiefangqii
de sifa yuanzé de zhishi, Instructions of the Central Committee of the CPC regarding
the abolishment of the Six Codes of the Kuomintang and the principles for the defini-
tion of new legal principles for the liberated areas (February 1949).

8  The first comprehensive Criminal Code of the PRC was introduced in 1979; before
that, various administrative rules, regulations and orders containing penal provisions
were the only criminal law available (CHeN, Chinese Law, p. 168 Fn. 4).

9  The current Constitution of the PRC (4 N [RILFNE 7875, Zhonghud Rénmin
Gonghéguo xianfd) dates from 1982 and was revised in 1988, 1993, 1999, and 2004.
Previous constitutions date from 1954, 1975, and 1978. For details see Chapter 111
below.

10 The General Principles of Civil Law of the PRC (H4 A [ A [ [y @
Zhonghua Rénmin Gonghéguo minfd tongzé) were adopted in 1986 and came into
force in 1987.

11 &G AR RE IR RINEE, Shéhui xinyong tixi jianshé guihua gangyado, Planning

Outline for the Construction of a Social Credit System (2014-2020). For English

translation and original Chinese text of the outline see https://chinacopyrightandme-

dia.wordpress.com/2014/06/14/planning-outline-for-the-construction-of-a-social-cre-

dit-system-2014-2020/ (last visited April 25, 2016).



BrLumeR Tort Liability for Infringements on the Right of Reputation under Chinese Law 7

in pilot projects like ‘Sesame Credit’ established by the giant online shopping
platform Alibaba. Once the system is compulsory (likely in 2020), every Chi-
nese citizen will have to be careful to protect his reputation as computed into
his social credit score.

III. LEGAL FRAMEWORK

A. Introduction

In present-day China, the right of reputation is (at least in theory) protected in
three ways: By the Constitution, by Criminal Law and through civil laws such
as the General Principles of Civil Law and Tort Liability Law. Constitutional
and Criminal Law are only briefly discussed here. For various reasons'?, con-
stitutional rights are rarely invoked in court proceedings'®. As for the Criminal
Law, it is safe to assume that Chinese prosecutors have better things to do than
to pursue infringements on the right of reputation. Hence, civil remedies are of
great importance for the protection of the right of reputation.

B. Constitutional and Criminal Law

1. Constitutional Law

The right of reputation is widely seen as one of the fundamental human rights.
The Declaration of Human Rights, promulgated by the United Nations Gener-
al Assembly in December 1948 states in its Article 12 that

No one shall be subjected to arbitrary interference with his privacy,
family, home or correspondence, nor to attacks upon his honour
and reputation. Everyone has the right to the protection of the law
against such interference or attacks.

12 The main reason is the fact that the courts do not have the right to interpret the Cons-
titution, or, as a matter of fact, any other law.
13 In detail see CHiN, Defences, p. 5 et seq.
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Although the first Constitution of the PRC'"* was only introduced six years
later, in 1954, and despite the fact that it contains quite an extensive catalog of
fundamental rights of the citizens (Article 85 et seq.), the right of reputation
was not included. The same goes for the short-lived third Constitution issued
shortly after the end of the Cultural Revolution in 1978 (Article 44 et seq.)">,
not to mention the second Constitution of 1975'® which barely contained any
provisions beyond the right and duty of citizens to support the leadership of
the Communist Party'’”. Only in 1982, the right of reputation was introduced as
a constitutional right. Article 38 of the current Chinese Constitution'® contains
the following provision':

The personal dignity of citizens of the People‘s Republic of China
is inviolable. Insult, libel, false charge or frame-up directed against
citizens by any means is prohibited.

English Translation available at www.hkpolitics.net/database/chicon/1954/1954ae.
pdf.

English Translation available at https://upload.wikimedia.org/wikipedia/commons
/4/4e/People%27s_Republic_of China 1978 Constitution.pdf.

English Translation available at http://www.e-chaupak.net/database/chi-
con/1975/1975e.htm#d.

Art. 26 (1) 1975 Constitution.

English Translation of the 1982 Constitution (FF 4 N\ [N [E 527%, Zhonghud Rén-
min Gonghéguo xianfd) available at http://www.npc.gov.cn/englishnpc/Constitution/
node 2825.htm.

e NERILRE A RGNS BT A Z AR o S5 AR J5 920 o8 BREBEAT 13 55
HEE A2 B . Zhonghud Rénmin Gonghégudé gongmin de réngé ziinydn bit shou
ginfan. Jinzhi yong rénhé fangfa dui gongmin jinxing wiiri, féibang hé wiigaoxian-
hai.
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2. Criminal Law

Article 246 of the Chinese Criminal Law? of 1997 as last amended on August
29,2015, reads as follows?':

Whoever, by violence or other methods, publicly humiliates anoth-
er person or invents stories to defame him, shall be sentenced to
fixed-term imprisonment of not more than three years, criminal de-
tention, public surveillance or deprivation of political rights, if the
circumstances are serious.

The crime mentioned in the preceding paragraph shall be handled
only upon complaint, except where serious harm is done to the pub-
lic order or to the interests of the State.

Where information networks are used to commit the conduct in
Paragraph 1 and a victim makes a complaint to a People‘s Court,
but proves to have difficulties in providing evidence, the People‘s
Court may request that the public security organs provide assis-
tance.

For obvious reasons, infringements on the right of reputation must be of rath-
er serious nature to be subject to criminal prosecution (compare Paragraph 1

20 Chinese and English text of the Criminal Code of the PRC (H14 A R 3 1 [ /1]

21

V2, Zhonghud Rénmin Gonghégué xingfd) available at http://www.npc.gov.cn/
wxzl/wxzl1/2000-12/17/content_4680.htm and http://www.npc.gov.cn/englishnpc/
Law/2007-12/13/content_1384075.htm, respectively. For the recent 9th amendment
promulgated on August 29, 2015, which includes the addition of Para. 3 of Art. 246
Criminal Code see http://npc.people.com.cn/n/2015/1126/¢14576-27857512.html
and http://chinalawtranslate.com, respectively.

AR 7 B HA 790 8 SR B At N BB AR b b N, IR, A=
SELUNAIIGEN . 401k, I B R EUA R .

AACHE, HURRA AR, (™ E A T ALk A E X 2 1 R Ab

T REAE B 4 S SR K HUE AT A, B AR N RE B & U, (E SR AR SE
AWAER), N RIEBE AT LR A LR R A B .

Yi baoli huozhé qita fangfa gongran wiiri tarén huozhé niézao shishi féibang tarén,
qingjié yanzhong de, chu san nidn yixia youqr tuxing, jiyi, guanzhi huozhé boduo
zheéngzhi quanli.

Qiankudn zui, gaosu de cai chiili, danshi yanzhong wéihai shehui zhixu hé guojia liyi
de chuwai.

Tongguo xinxiwdng lao shishi di yi kudn guiding de xingwéi, béihairén xiang rénmin

fayuan gaosu, dan tigong zhéngju que you kunnan de, rénmin fayuan kéyi yaoqiu

gong’an jiguan tigong xiézhu.
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of Article 246 Criminal Law), and even then, it will usually only be under-
taken upon complaint (compare Paragraph 2 of Article 246 Criminal Law).

The newly added provision in Paragraph 3 of Article 246 Criminal Law
may be of some help, but then, one wonders how it is possible for libellous
content to be distributed via the internet and social media, given the strict
monitoring of all activities through the Chinese cyber police.

C. Civil Law

1. General Principles of Civil Law

Article 101 of the General Principles of Civil Law (GPCL)* protects the right
of reputation:

Citizens and legal persons enjoy the of right of reputation, meaning
their personality is protected by law, and the use of insults, libel or
other means to damage the reputation of citizens or legal persons
is prohibited®.

Like most provisions in the GPCL, the aforementioned clause is of rather gen-
eral, conceptual, and declaratory nature and fails to address the core issues at
hand*.

The text of the law is also rather vague as to the remedies for infringements
on the right of reputation. Basically, the remedies are listed in Article 120
GPCL, which states the following?:

22 At N RILATE LN, Zhonghud Rénmin Gonghégud minfd tongzé, available at
http://www.npc.gov.cn/wxzl/wxzl/2000-12/06/content_4470.htm (Chinese Version)
and http://www.npc.gov.cn/englishnpc/Law/2007-12/12/content _1383941.htm (Eng-
lish Version), respectively.

23 AR BEAZEHLER ARNEE LR, SEHER, dEEr
AIFEAR BEARHE.

Gaongmin, farén xidngyou mingyuquan, gongmin de réngé zinyan shou filii biohi,
Jinzhi yong wurii, féibang deng fangshi sunhai gongmin, farén de mingyu.

24  CHIN, Defences, p. 8.

25 ARMEELEL BB ZERL RERZINLER, AREREERE, &
AL, HEREGI, TEALIER, IR AT AR A .

ENITRRL, ZERL RSB RURER, @ SE .

Gongmin de xingming quan, xiaoxiang qudn, mingyu quan, rongyu quan shoudao
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If a citizen’s right of personal name, portrait, reputation or honor is
infringed upon, he shall have the right to demand that the infringe-
ment be stopped, his reputation be rehabilitated, the ill effects be
eliminated and an apology be made; he may also demand compen-
sation for losses.

The above paragraph shall also apply to infringements upon a
legal person’s right of name, reputation or honor.

Like the abovementioned clauses, Article 120 GPCL leaves a few open ques-
tions relating to the right of reputation, namely:

(1) How is the compensation for losses to be determined?

(2) Is there to be compensation due for moral damages? How is
it calculated?

(3) Are there any valid excuses for infringing upon another per-
son’s right of reputation?

Additionally, Article 120 GPCL, while still in force, is to some degree over-
ruled by the provisions of the Chinese Tort Liability Law?.

Given the ambiguity of the legal provisions, to determine the scope of the
right of reputation, it may be useful to turn to case law (discussed in Chapter
X).

2. Tort Liability Law

The Tort Liability Law of the PRC (TLL)*” was adopted in December 2009
after decades of legal discussion, and came into force in July 2010. Previously,
tort liability was regulated by a few clauses in the GPCL.

To begin with, personal rights and interests are mentioned in the list in Arti-
cle 2 Tort Liability Law?:

qinhai de, youqudn ydoqiu tingzhi qinhai, huifu mingyu, xidochu yingxidang, péilidao-
qian, bing kéyi yaoqiu péichang siunshi.
Farén de mingchéng quadn, mingyu quadn, rongyu quan shoudao qinhai de, shiyong
qiankudn guiding.

26 The Tort Liability Law will be discussed in the following chapter.

27 e N RILAE R ST, Zhonghud Rénmin Gonghégud ginqudn zérén fd.

28 REFRIERGE, BEGKALRIEBTHE.
AIEFAR I R, BFEAEMRL RN, 2R AR, R
B HBEL AR B E ERL WL IR, L. 41
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One who violates rights and interests protected by civil law shall
bear tort liability in accordance with this law.

The rights and interests protected by this law encompass the
right to life, the right to health, the right of name, reputation
rights, honorary rights, the rights to one’s image, the right to
privacy, the right to marital autonomy, the right to guardian-
ship, ownership rights, usufruct, copyright, patent rights, ex-
clusive rights to use trademarks, discovery rights, equity rights,
inheritance rights, and other rights and interests.

The remedies listed in Art. 15 TLL also apply to infringements on personal
rights such as the right of reputation®:

TRIRL. FEAVERL. BRIBL bR AL RIIBL RABL. hRRCEEN

5. WS

Qinhai minshi quanyi, yingdang yizhao bén fa chéngdan qginquan zéren.

Bén fa suo chéng minshi quanyi, baokuo shengming quan, jiankang quadn, xingming

quan, mingyuqudn, rongyuquadn, xiaoxiangquadn, yinsiquan, hiinyin zizhi quan,

Jianhuquan, sudyouquan, yongyitwuquan, danbdowuiqudn, zhuzuoquan, zhuanliquan,

shangbiaozhuanyongqudan, faxianquan, giiqudn, jichéngquan déng rénshen, cdichdn

quanyi.

29 R TR T N E A

(—) [FIbRH;
(=D HEBRwihG;
(=) JHBRfER;
(VU IR 7=
() KB JFER;
ON) TR
(B WALTEW
GAORNE1"3-2 N/ -E - N

VA BRI TR TT R, AT LR UE ], e BLEIFE A

Chéngdan qinquan zéren de fangshi zhiiyao you:

(vi) tingzhi ginhai;

(er) pdichu fang ‘ai;

(san) xiaochu weixidn;

(si) fanhuadn cdichdn;

(wit) huifit yuanzhuang,

(lin) péichang siinshi;

(q1) péilidaogian;

(ba) xiaochu yingxidng, huifu mingyu.

Yishang chéngdan qinqudn zéren de fangshi, kéyi dandu shiyong, yé keyi hébing

shiyong.
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The principal ways of bearing tort liability are:
. stopping the infringement
. removing impediments
. eliminating the danger
. returning the property
. restoring something to its original condition
. paying compensation for the loss
. making a formal apology
. eliminating ill effects and rehabilitating a person’s
reputation
The abovementioned ways of bearing tort liability may be ap-
plied singly or in combination.

02N L bW~

Rules as to payment for actual damages are contained in Art. 20 TLL?,

If one violates another person’s personal rights and interests, the
tortfeasor shall pay compensation according to the loss suffered
by the victim. If that loss cannot be determined without difficul-
ty, the tortfeasor shall give compensation according to the gain
he obtained. If neither the gain of the tortfeasor nor the loss of
the victim can be determined, then compensation according to the
circumstances shall be given by the People’s Court at the request
of the victim.

30 REFMANS B GEIEI HR0, BERANB 2 B R IS 24 iR
BON IR AME A E , AR BESRAS MR 1, 42 IR IR 22 W62 s ARAL
NP SRAS R 2 AE DA E , AR S it A — 80 A
OB VRIATN,  H1 A BRVEBE AR 52 B 155 100 1 5 I 12 250801
Qinhai tarén rénshén quanyi zaochéng cdichdn stnshi de, anzhao béi ginquan rén
yinci shoudao de siinshi péichdng; béi ginquan rén de siunshi nanyi quéding, qinquan
rén yinci huodé liyi de, anzhao qi huodé de liyi péichang; qinqudn rén yinci huodé
de liyt nanyi quéding, bei ginqudn rénhé qinquan rén jin péichang shu’é xiéshang bu
yizhi, xiang rénmin fdyuan tiqi susong de, you rénmin fayuan génju shiji qgingkuang
queding péichang shii’é.
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while emotional damages are covered by Art. 22 TLL3":

A tortfeasor who violates another person’s personal rights and interests
and thereby causes serious emotional damage, has to compensate the
victim for the consequent emotional loss at the request of the victim.

It is to be noted that compensation for emotional damages may only be award-
ed if ‘serious damage’ has occurred. The TLL doesn’t give any specifics as
to what is to be understood by ‘serious emotional damages’, nor does it state
precise guidelines for calculating monetary compensation for emotional dam-
ages. Hence, the courts enjoy a considerable amount of discretion when decid-
ing on monetary compensation in case of an infringement on personal rights.

3. Interpretations of the Supreme People’s Court

A particularity of the Chinese court system is the fact that the Supreme
People’s Court is rather idle in terms of actually handling cases. Under the
principle of “four levels and two instances of trials” only cases that start
with the High People’s Court — the third level — may be appealed against
at the Supreme People’s Court.

Cases from the Basic People’s Court and the Intermediate People’s
Court — the first and the second level — never end up with the Supreme
People’s Court, whathever their importance may be. The majority of cases
start at one of the two lower levels®?. Hence, the Supreme People’s Court
passes its time with handing out “Interpretations”, in which the laws are
elaborated on, and compiling a collection of exemplary cases®.

31 REFMANSIB GE, RN BRI 1, PR BN T AT SRR 45 5 5
.

Qinhai tarén rénshén quanyi, zaochéng tarén yanzhong jingshén stnhai de, bei
qinquan rén kéyi gingqiu jingshén siunhai péichang.

32 This is especially true for right of reputation cases which as a rule are tried at the
Basic People’s Court as first instance court.

33 The SPC started issuing so called Guiding Cases in 2010, for the entire collection
including English translations see https://cgc.law.stanford.edu/. Only five cases
regarding the GPCL have been published so far, none of which has touched upon the
right of reputation. Furthermore, a few cases are published in the SPC Gazette, some
of which will be discussed below.
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In the case of the GPCL, the SPC gave its first explanations in 1988, a
year after the law had entered into force, in the “Opinions of the SPC on
the Implementation of the Principles of the Civil Law of the People’s Re-
public of China™*.

As to the right of reputation, it has been explained to a certain degree in
No. 140 of the 1988 Opinions which contains the following is statement?*:

In case anyone propagates against the privacy of any other person
in writing or orally, or fakes facts to uglify the personality of other
person overtly, or damages other person’s reputation by ways of
insulting and slandering, which results in a certain influence, such
act shall be determined as an act infringing on the citizen’s right of
reputation.

In sum, the statement of the SPC doesn’t give the reader much of a clue as
to what the right of reputation means. Rather, the highest court introduces a
number of terms that are themeselves in desperate need of clarification. For
instance, the terms of ‘privacy’ and ‘reputation’, ‘slandering’ and ‘insulting’
seem to be intermixed. The means of violating another’s reputation seem to be
straightforward (in writing, orally or by faking facts) at a first glance, but does
the term ‘writing’ include electronic ways of communication such as Weibo,
the Chinese version of Twitter?

The handling of right of reputation cases by courts has been explained in
the “Interpretation of the SPC on the Trial of Cases Concerning the Right of
Reputation™® (1998) in a Q& A-format. It encompasses the following topics:

34 dE NRGEBE R T BT (P N RN Ry ) 25 I R 2 0,
Zuigdo rénmin fayuan guanyu guanche zhixing «Zhonghua Rénmin Gonghéguo
minfd tongzéy ruogan wenti de yijian.

35 PAFi. HSRETRAE M AR, BeEfLiEgEs A R HAL A HE, BLK
R RS R EM AL, G ERmN, MY ERREARSA
ERIAT A -

DA, FSkEER RS i NS, Sk NERIER, N2YAE R
FIENGERIAT N

Yi shiimian, koutou déng xingshi xuan chdng tarén de yinst, huozhé niézao shishi
gongran chouhua tarén réngé, yiji yong wiiril, féibang deng fangshi siinhai tarén
mingyu, zaochéng yiding yingxidng de, yingdang rénding wéi qinhai gongmin
mingyu quadn de xingwéi.

Yi shiimian, kéutou deng xingshi dihui, féibang farén mingyu, géi farén zaochéng
sunhai de, yingdang rénding wei qinhai farén mingyu quan de xingwéi.

36 o N BGRB8 B A4 B BUR AT A T 1R AR, Zuigao rénmin fayuan
guanyu shenli mingyuquan anjian ruogan wenti de jiéshi, Chinese version available
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(1) Venue for claims concerning the right of reputation (I.).

(2) Handling disputes referring to documents of public agencies
(IL, IV.&V)).

(3) Handling disputes referring to the press (III., VI.& VIL.).

(4) Right of reputation violations by medical units concerning
diseases like AIDS etc. (VIIL.).

(5) Right of reputation cases relating to criticism of product or
service quality (IX.).

(6) Determination of economic losses (X.).

(7) Handling right of reputation disputes relating to other civil
disputes (XI.).

Even though the SPC’s explanations offer an interesting reading, they are
probably of little practical value.

According to Article 1 of the “Interpretation of the Supreme People’s Court
on Problems regarding the Ascertainment of Compensation Liability for Emo-
tional Damages in Civil Torts”*’, which came into force as of March 10, 2001
emotional damages can be claimed in cases of the violation of the right of
reputation. However, according to the said interpretation no monetary com-
pensation should be given if the tortuous act that caused the mental suffering
is not deemed to have had “serious consequences”, rather, non monetary relief
should be granted, i.e. an order of cessation to the infringer, rehabilitation of
reputation, apology, etc.

As the Interpretation of the SPC doesn’t give any specifics as to what is to be
understood by “serious consequences’” nor does it state precise guidelines for
calculating monetary compensation for emotional damages. Hence, the courts
enjoy a considerable amount of discretion when deciding on monetary com-
pensation in case of a infringement on the right of reputation. Another clause
of interest is Article 7 of the aforementioned SPC Interpretation according to
which relatives of a deceased whose right of reputation has been infringed
upon have the right to sue for emotional damages as well.

Most recently, the Chinese lawmaker seems to be preoccupied with the in-
ternet, as reflected by the 2015 amendment of the Article 246 Criminal Code
discussed above. Not surprisingly, the SPC issued an interpretation on its own:

at www.npc.gov.cn/huiyi/Ifzt/qqzrfca/2008-12/21/content 1462860.htm. As to the
history of the Interpretation see CHN, Defences, p. 7 et seq.

37 e N R B IR T E B R BURS 1451 T I 2 DA T 1) R R, Zuigao
Rénmin Fayuan guanyu quéding minshi qginquadn jingshén stunhai péichdang zéren
ruogan wenti de jiéshi, Chinese version available at http://www.law-lib.com/law/
law_view.asp?id=589.
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the “Provisions of the Supreme People‘s Court on Several Issues concerning
the Application of Law in the Trial of Cases involving Civil Disputes over
Infringements upon Personal Rights and Interests through Information Net-
works™* of June 23, 2014. Despite their novelty, the provisions therein are of
little interest, and it remains to be seen, whether they will be taken into account
in actual cases.

To sum it up, the SPC has shown a lot of activity as far as the right of rep-
utation is concerned, with little practical consequences, though, as the cases
discussed below show.

IV. CASES

A. Introduction

China strictly adheres to Montesquieu’s idea that “The judges of the nation are
only the mouth that pronounces the words of the law, inanimate beings who
can neither moderate the strength or rigor of the law.*” An exemplary case ist
the “Seed Case” where a judge declared a provincial law that was in conflict
with national law invalid and was reprimanded for committing a serious po-
litical mistake*.

Although case law is not recognized as a source of law in the PRC, and
despite the fact that legal reasoning techniques are very much different from
the cases published by Anglo-american or Western European Courts, Chinese
case law helps to understand the letter of the law to some degree. From the
cases discussed below, it can can be concluded, for instance, that the term
‘reputation’ encompasses the appraisal of a person as to his morality, ability,
fame, creditworthiness, image, etc.*, and that ‘insult’ means that a person’s
personality or reputation is publicly damaged or destroyed*?. ‘Libel’ (or slan-

38 I N RGBT BUR MG B M 454 T N SRk RO A 2y SR A1 P vk et
T A2, Zuigdo Rénmin Fayuan guany shénli liyong xinxi weingluo ginhai
rénshén quanyl minshi jiiifén anjian shiyong filii ruogan wenti de guiding, Chinese
version available at http://www.chinacourt.org/law/detail/2014/08/id/147944.shtml.

39 «Les juges de la nation ne sont que la bouche qui prononce les paroles de la loi, des
étres inanimés, qui n’en peuvent modérer ni la force ni la rigueur.»

40 New York Times, November 28, 2005 (http://www.nytimes.com/2005/11/28/world/
asia/a-judge-tests-chinas-courts-making-history.html? r=0).

41 Seei.e. Yu Yizhong vs. The News and Publication.

42 Seei.e. Yu Yizhong vs. The News and Publication.
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der) means damaging another person’s reputation by disseminating rumours
or stories fabricated out of thin air*’. From the case of Ni Peilu and Wang Ying
vs. China World Trade Center (see below) it can be inferred that the right of
reputation can also be infringed upon if the general public doesn’t learn about
it. But, above all, the cases show the vast difference in legal culture and legal
reasoning that reflects in the jurisprudence despite the letter of the law being
largely similar to the Western blueprints.

The cases below, presented in chronological order, summarize the facts and
the reasoning of the courts. It may appear to the reader that there are gaps in
the legal reasoning. This is not due to unfaithful translation of the author from
the original source (the SPC Gazette), but due to the usual style of Chinese
court rulings.

B. Summaries of Cases

1. Xu Liang vs. Shanghai Culture and Art Newspaper Office and Zhao
Weichang*

The case of Xu Liang vs. Shanghai Culture and Art Newspaper Office and
Zhao Weichang was decided on by the Jing’an District Court of Shanghai
Municipality on October 10, 1988, and by the Intermediate People’s Court of
Shanghai Municipality on December 31, 1988.

The plaintiff, an army serviceman, had participated as a singer in a party and
had accepted the remuneration bestowed upon him, without asking for a par-
ticular amount of money. Later on, a young journalist, Zhao Weichang, pub-
lished an article stating the following: “When a news unit invited a Lao Moun-
tains hero and model serviceman who had captured the respect and love of
the broad masses with his moving songs to participate in the Shanghai Youth
Golden Autumn Evening Party, this heroic person charged 3,000 Yuan and not
one Fen less. Despite the repeated explanation by people from the newspaper
office that it would pay the remuneration according to the circumstances view-
ing on matters such as limited funds, he insisted on the charging.” Xu Liang
felt insulted by this and asked for a public apology.

43 Seei.e. Yu Yizhong vs. The News and Publication.
44 PRRVF (LESCZERIRY B EIRF L BN K, SPC Gazette, Issue 4,
1990.



Brumer Tort Liability for Infringements on the Right of Reputation under Chinese Law 19

The Basic People’s Court held that Zhao Weichang’s article and the Newspa-
per publishing it had infringed on the plaintiffs right of reputation by spreading
this untrue story and ordered a public apology to be made as well as economic
losses incurred due to the litigation to be compensated. As the plaintiff hadn’t
asked for moral damages, none were bestowed to him. The Intermediate Peo-
ple’s Court upheld the judgement.

2. Wang Faying vs. Liu Zhen and Four Magazines Including Women’s
Literature®

The case of Wang Faying vs. Liu Zhen and Four Magazines Including Women’s
Literature was decided on by the Intermediate People’s Court of Shijiazhuang
Municipality, Hebei Province on October 27, 1988, and by the Higher People’s
Court of Hebei Province on June 5, 1989 respectively.

In a newspaper article in the Qinhuangdao Daily — reprinted later in Peo-
ple’s Daily — Wang Faying, a former statistician of an Agricultural Machinery
Company in Funing County, was portrayed as someone fighting against mal-
practice.

Liu Zhen felt the newspaper article wasn’t correct and brought difficulties
to Funing County, therefore she wrote a “documentary” to expose Wang Fay-
ing. In the article, Liu Zheng described Wang Faying with words like “goblin,
big monster, gangster, mad dog, political swindler, pickpocket, rebel, special
product produced by Jiangxi province, local tyrant all along, little chili, person
specializing in seeking personal gains, South chicken in piquant sauce and
wrestle actress”.

Liu Zheng’s article was published in four different magazines and Liu Zheng
even reaped several hundred RMB worth of contribution fees. Wang Faying
claimed compensation for the infringement on her right of reputation, while
Liu Zheng claimed her article was based on interviews which faithfully report-
ed about Wang Faying.

The Intermediate People’s Court held the article was written and distributed
to humiliate Wang Faying and thus infringed on her right of reputation. The
defendants were to publish an apology statement and each pay amounts for
moral damages between RMB 1,400 (Liu Zheng) and 400 RMB. Upon appeal
by the defendants the Higher People’s Court sustained the Intermediate Peo-
ple’s Court’s judgement.

45 FRFVRRIE K (F305) FSAER 2N SR, SPC Gazette, Issue
2, 1989.
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3. Ni Peilu and Wang Ying v. China World Trade Center*

The case of Ni Peilu and Wang Ying vs. China World Trade Center was de-
cided by the Chaoyang District People’s Court of Beijing Municipality on
November 18, 1992.

The plaintiffs, two young women, complained that when shopping at
Wellcome Supermarket affiliated to China World Trade Center, they were
asked by two male employees of the Supermarket to untie buttons of their
clothing and open bags for checking, because they were suspected of
stealing. The two plaintiffs felt this was an insult and damaged their repu-
tation. The defendant argued that there was a display at the store entrance
saying the shop had the right to search bags of customers and the plaintiffs
had accepted this rule by entering the store. Furthermore the defendant
argued that since the public reputation of the plaintiffs was not diminished
the search did not constitute an infringement on the right of reputation.

The District People’s court held that the Supermarket couldn’t just assume a
right by posting a display at the store entrance, as there were no legal grounds
to do so. The court pointed out that if the defendant’s employees suspected the
plaintiffs of stealing, they should have submitted the matter to the legal organs
to handle. As to the concept of the right of reputation the court explained: “For
a citizen, reputation means the people’s certain social evaluation of his moral
character, competence, reputation, credit, etc. in light of his performance in
his work, daily life, opinion presentation and other sides; and human dignity
means self awareness and self evaluation of social status and social values by
the citizen himself. The right of reputation empowered by law is a kind of per-
sonal right and closely connects with the reputation and dignity of citizens.”

The court concluded that the reputation of the plaintiffs had been infringed
on because the way of acting of the defendant’s implied accusing them of
being thieves, so their social status was belittled. The case was finally settled
through mediation, the defendant offered an apology and paid RMB 1,000 in
moral damages to the plaintiffs.

46  iREEE. EHUFF bR & O R A B A 4y %€, SPC Gazette, Issue 1,
1993.
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4. Li Lin vs. Cenozoic Era Magazine and He Jianming*’

The case of Li Lin vs. Cenozoic Era Magazine and He Jianming was de-
cided on by No. 1 Intermediate People’s Court of Beijing on December 6,
1996, and by the Higher People’s Court of Beijing Municipality on March
21, 1997.

The plaintiff, Li Lin, was the daughter of Li Siguang, a famous geolo-
gist. He Jianming published a feature in Cenozoic Era Magazine portray-
ing Li Siguang as being unfair to other geologists, even implying he was
responsible for another geologist’s suicide during the Cultural Revolution.

The Intermediate Court held that He Jianming had failed to prove the
accusations in the feature were based on historic facts and that the article
led the public to make derogatory appraisals of Li Siguang and had there-
fore injured his right of reputation. The Court held furthermore that Li Lin
suffered mental damages due to the injury to her father’s reputation. He
Jianmin and the Cenozoic Era Magazine were to publish an apology and
pay each RMB 5,000 in moral damages.

5. Peng Jiahui v. Chinese Story*

The case of Peng Jiahui vs. Chinese Story was decided by the Intermediate
People’s Court of Chengdu City and by the Higher Court of Sichuan Province
at an unknown date in 2001 and 2002.

The plaintiff, a roughly one hundred years old lady, complained that a publi-
cation of the defendant didn’t present the history of her brother Peng Jiazheng,
a “martyr” in the 1911 revolution. The defendant, Chinese Story, had already
made a public apology and published a special article in commemoration of
Peng Jiazhen and adopted other measures. Still Peng Jiahui felt that wasn’t
enough and asked for a more in-depth apology as well as compensation for
spiritual losses of RMB 465,000 plus RMB 38,550 of physical losses.

The Intermediate People’s Court ordered Chinese Story to pay RMB 50’000
in emotional damages but held that Peng Jiahui had failed to prove physical
losses like hospitalisation. The court of the second instance upheld the deci-
sion.

47 MR GRS et R E LB AL R, SPC Gazette, Issue 1,
1998.
48 EFRBUF (FEIE) AELLENUS Z, SPC Gazette, Issue 6, 2002,
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6. Zhang Jing v. Yu Lingfeng*

The case of Zhang Jing vs. Yu Lingfeng was decided on by the People’s Court
of Gu Lou District of Nanjing City on July 16, 2001.

Zhang Jing is an internet aficionado who used to appear on the “xici.net”
website of Nanjing under the net name of Hong Yanjing. She met the defendant,
Yu Lingfengn, a.k.a. Hua Lingfeng, at a net surfers’ party. The plaintiff claimed
the defendant posted many articles under the net name “Da Yaojin” to insult
her personal dignity. She demanded the cessation of infringement, elimination
of bad effects and an apology as well as compensation of RMB 10,000 mor-
al damages. The defendant claimed there was no proof that “Da Yaojiin” was
really him, because his ID could have been stolen, furthermore he argued that
Zhang Jing’s reputation in real life had not been infringed upon and a fictitious
net subject had no right of personality.

The District Court explained that the “Internet is the product of technology
development, and it has played an important role in promoting the advance of the
human society. Though the net space is fictitious, the acts reflected by the doings
on the net are real.” The District Court referred to the Standing Committee’s De-
cision on Protecting the Internet Safety Art. 6 (2) which reads: “Those infringing
upon the legal rights and interests of others by using the Internet and constituting
civil infringement shall bear civil liabilities.” The District Court concluded that
the internet isn’t a lawless space. The Court held the identity of Hong Yanjing
was no longer fictitious because other surfers knew Zhang Jing had assumed this
name and the communications were no longer limited to the net space but also
hold in real life.

The District Court concluded Yu Lingfeng had infringed on Zhang Jing’s
right of reputation but found that a compensation of RMB 10,000 would be too
much, namely because the plaintiff had ridden a counter-attack on the defendant
on the same website. The District Court ordered the defendant to apologize to
the plaintiff and pay RMB 1,000 in moral damages. As no party appealed, the
judgement came into force.

49 KR AT KNS IR R IE B B My %, SPC Gazette, Issue 5, 2001.
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7. Yu Yizhong vs. The News and Publication®

The case of Yu Yizhong vs. The News and Publication was decided on by the
Gu Lou District People’s Cort of Nanjing City on August 20, 2002 and by the
Intermediate People’s Court of Nanjing City on November 7, 2002 respec-
tively.

The plaintiff, Yu Yizhong, a literature professor at Nanjing University, crit-
icized the book “The making of Steel” and the TV-play made out of this book
by the defendant, a newspaper office. In a newspaper article accompanied by
an editorial, the defendant counter-criticized Yu Yizhong, putting his academic
background and his political attitude into question. Yu Yizhong claimed, he
was so irritated and worried by the defendants publication that he failed to
complete his scientific research project according to schedule and his family
life was affected as well. The defendant held, it did not oppose an academic
discussion but insisted on a prudent attitude to be adopted by academics, as the
criticism of the plaintiff contained a total repudiation of the work “The making
of Steel”, it thought appropriate to start a public discussion about this.

The District People’s Court held that the newspaper article contained no
fabricated facts, therefore slander (libel) was not a given; further it held that
there was no insult either, because the article contained no wording that would
injure Yu’s personality or reputation. The District People’s Court pointed out
that social sciences are developed trough debate and argumentation and differ-
ent opinions, even when aired with a severe wording, should be tolerated. The
Intermediate People’s Court sustained the District People’s Court’s decision.

8. Li Haifeng, et al. vs. Yeji Public Security Branch Bureau and
Anhui TV Station, et al.>!

The case of Li Haifeng, et al. vs. Yeji Public Security Branch Bureau and
Anhui TV Station et al. was decided on by the Bao He District People’s Cort
of Hefei City on October 17, 2005 and by the Intermediate People’s Court of
Hefei City on March 15, 2006 respectively.

The plaintiffs were six high-school students asked for help in a police line-
up at Yeji Public Security Branch Bureau in a rape case. The line-up was
filmed and the Anhui TV Station was given a copy of the tape, which was then
used for broadcasting. In the TV-feature the faces of the six students were not

50 RV G HRIRY #12FH BB A S %, SPC Gazette, Issue 2, 2003.
51 ZRigUESE R AL R LR G SRILAEN . BB S E, SPC
Gazette, Issue 2, 2007.
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covered and it looked as if they were suspects in the rape case — which they
weren’t. Following the broadcast the plaintiffs were seen as rape offenders by
some people.

The District Court held that the social appraisal of the plaintiffs was degrad-
ed by the broadcast of Anhui TV Station and their right of reputation injured.
It also stated that the Yeji Public Security Branch Bureau, even if justified in
cooperating with the Media, was obliged to have the tape technically treated
before handing it over to the TV Station.

The district court ordered Yeji Public Security Branch Bureau and Anhui
TV to make public apologies to the plaintiffs and pay each of the plaintiffs
RMB 6,000 in moral damages. The Intermediate People’s Court sustained the
District People’s Court’s decision.

9. Xu Kai vs. Shanghai Baosteel*

The case of Xu Kai vs. Shanghai Baosteel Metallurgical Construction Cor-
poration (SBMCC) was decided by the People’s Court of Baoshan District,
Shanghai on Mai 15, 2006 and by No. 2 Intermediate People’s Court of Shang-
hai Municipality on August 14, 2006.

Xu Kai resigned from his job with SBMCC in January 2001. Afterwards, he
found it hard to find a new job, the potential employers first wanting to hire
him but then refusing to do so on various pretexts. In 2005 he learned that the
reason must have been that the potential employers believed that he had been
dismissed by SBMCC because of disobedience to labour discipline. It turned
out SBMCC didn’t notice that Xu Kai had resigned, because he had handed his
resignation to his superior instead of the office in charge. SBMCC rescinded
the labour contract only in May 2001 because the Xu Kai was “missing” from
his workplace. Apparently, SBMCC handed a copy of the dismissal notice
to the local “Labour Service Center”, but Xu Kai only received the notice of
dismissal in 2005.

The plaintiff demanded the cessation of infringement upon his right of repu-
tation, a formal written apology, compensation for unemployment amounting
to RMB 29,340 (calculation based on minimum wage for a total of 50 months
from 2001 to 2005), as well as RMB 2,000 for emotional damages. SBMCC
argued that, according to internal rules, Xu Kai shouldn’t have handed in his

52 ARtEUr BTG SRR A RMRINBEBRM S %R, Xi Kdi su Shanghdi Bdio
Gang yéjin jianshe gongst qinfan mingyu quan jiiifen an, SPC Gazette, Issue 12,
2006.
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resignation to his superior but to the labour and personnel office of the com-
pany.

The District Court held it was Xu Kai’s good right to believe that his resig-
nation was valid as his superior had accepted it. Therefore the dismissal notice
issued in May 2001 lacked ground and hurt Xu Kai’s right of reputation.

The court considered that a compensation for moral damages of RMB 2,000
as well as an apology was appropriate. As to the actual damages it held the
plaintiff had failed to prove that his troubles with finding work from 2001 to
2004 had anything to do with his bad work record. For this reason, Xu Kai
only received compensation for 8 months in 2005. The Intermediate Court
upheld the District Court’s decision.

10. Chen Moumou v. Mo Baolan, Mo Xingming and Zhou Lili*

On a morning in December 2011, 12-year-old student Chen Moumou from
Baisha took two hairpins (priced at RMB 35 and RMB 25, respectively) and
three pieces of candy (each RMB 2) at Wanbao Supermarket, hid them and
left without paying. At the door of the supermarket she was stopped by staff
named Mo Xingming and Zhou Lili. As a punishment, they used a rope to tie
Moumou on a pole in front of the supermarket and hung a plate with the in-
scription “thief” around her neck. A great number of onlookers witnessed the
spectacle.

The family of Moumou alerted the public security organs. Consequently,
the two staff members were detained for 10 days and were fined RMB 500
as administrative punishment. Five days later, the county public security bu-
reau decided that Moumou should not be penalized but be put under strict
supervision of her guardians. On the day of the incident, the grandfather of
Moumou had to be hospitalized and was diagnosed with acute bronchitis, the
total medical expenses amounted to RMB 2,058.6 yuan. Consequently, Chen
Moumou sued the supermarket’s employees and their boss, claiming she (or
her grandfather?) had suffered damages from post-traumatic stress disorder.

The Basic People’s Court of Hepu County stated, that citizens enjoy the
right of reputation and that their personal dignity is protected by law, such
that damaging the reputation of citizens with insults, libel or other means is

53 WRIEFFEFT =, U], ATIHINAR AU EREL. 2B L &, Chén Moumou
su Mo Bdoldn, Mo Xingming, Zou Lili ginfan jiankang qudn, mingyu qudan jitifen an,
SPC Gazette, Issue 5, 2015, available at http://bhzy.gxcourt.gov.cn/info/1027/6281.
htm.
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prohibited. Those rights are also apply to underage persons. The court took
it for granted, that the bronchitis of the grandfather as well as post-traumatic
stress disorder was caused by the shocking treatment of Moumou, and that the
treatment was a infringement on both her right of reputation and her right of
health. While Mo Baolan as the operator of the supermarket was not directly
involved, he was still seen as responsible sincce he had hired the perpetrators
Mo Xingming and Zou Lili. Hence, he was to bear joint and several liability.
They were ordered to pay medical expenses, care, hospital food subsidies,
transportation expenses, and mental solatium at a total of RMB 23,549.18
yuan. Furthermore, the three defendants were ordered to issue a written apolo-
gy and post it at the main entrance of the supermarket for 7 days.

Upon appeal Beihai City Intermediate People‘s Court later confirmed the
facts found in the first instance, dismissed the appeal and upheld the original
verdict.
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V. CONCLUSION

As to the law in the books, the rules applying to the right of reputation seem to
be quite straightforward and complete.

The cases generally show, that the Chinese courts take the right of reputa-
tion serious. However, there seems to be a lack of awareness of interests to be
counterbalanced. Interests to be counterbalanced include the need of the press
to publicize stories, the right of consumers to criticize faulty products, and the
utility of heated academic discussions. The Chinese courts hardly ever seem
to take those competing interests into consideration and seem to favour black-
and-white-decisions.

As far as the damages awarded go, it is hard to tell what criteria the courts
apply. In some instances, damages seem ridiculously high, for instance in the
case of Peng Jiahui v. Chinese Story. The same goes for the rules of causation:
it is hard to see any causual relationship between Chen Moumou being ex-
posed as a thief and her grandfather being hospitalized in the case of Chen
Moumou v. Mo Baolan, Mo Xingming and Zhou Lili. In the same case it has
not been explained in a satisfactory way, why Mo Baolan should be liable
along with his employees.

Some particularities due to the Chinese culture also appear. The Confucian
concept of filial piety is reflected in the fact that much weight is given to the
right of reputation of the dead. It is safe to assume that in the case of Chen
Moumou v. Mo Baolan, Mo Xingming and Zhou Lili the judges rather showed
compassion with the grandfather than with the little thief herself.

Furthermore, some cases show that whoever questions heroes, puts himself
at risk. This may have to do with the fact that the Communist Party is very sen-
sitive as far as parts of history are concerned that are source of its legitimacy**.

Some changes in society are also visible. In todays’ money-driven China, it
is quite unthinkable that anyone would take note of a performer accepting a
remuneration, such as in the case of Xu Liang vs. Shanghai Culture and Art
Newspaper Office and Zhao Weichang.

Most surprising to western eyes looking at the case law is the fact that so
much attention is still paid to (deceased) heroes and their relatives respective-
ly. As to the moral damage payments, some awards seem to be ridiculously
high, like in the case of Peng Jiahui vs. Chinese Story, while in other cases
the courts don’t seem very generous, like in the case of Xu Kai vs. Shanghai
Baosteel.

54 ZHnao, Posthumous Reputation, p. 274.
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On the whole, Chinese courts seem to take right of reputation cases seri-
ously, but the legal standards remain vague, despite the fact that a formidable
number of SPC interpretations have been issued since the enactment of the
GPCL and despite the number of interesting cases handled by Chinese Basic
and Intermediate Courts.
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