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1.  INTRODUCTION

The famous House of Lords Belmarsh' decision—in which eight Lords
quashed the United Kingdom government’s 2001 derogation order and
declared incompatible with European Convention rights Section 23 of the
Anti Terrorism, Crime and Security Act (2001) (“ATCSA”™), authorizing the
Home Secretary to detain without trial suspected international terrorists who
cannot, for legal or practical reasons, be deported from the United
Kingdom—is often described as a landmark decision and characterized as a
rule of law victory.?

I. A v. Sec’y of State for the Home Department (Belmarsh), [2004] UKHL 56, [2005] 2 AC
(HL) 68 (appeal taken from Eng.) (Hereinafter: “the Belmarsh case.” The case is commonly known as the
Belmarsh case in reference to the name of a prison in South East London in which its applicants were
indefinitely detained).

2. The Human Rights Act 1998 (Designated Derogation) Order 2001, No. 3644 [hereinafter
Derogation Order]; Mary Arden, Human Rights in the Age of Terrorism, 121 L.Q. REV. 604, 605 (2005);
see David Feldman, Proportionality and Discrimination in Anti-Terrorist Legislation, 64 CAMBRIDGE
L.J. 271,273 (2005) (arguing that “perhaps the most powerful judicial defense of liberty” since the 1770s,
ATCSA “will long remain a benchmark in public law.”), buf see Keith Ewing, The Futility of the Human
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Two elements in the decision could properly be characterized g
tensions, gaps, puzzles or outright mistakes. The first is the unaccounted-for

emergency, its detection and its declaration necessarily require a set of
assumptions with respect to what is being anticipated, detected, and detimq.
Yet more importantly, conceptualizing the emergency as the un-definable is

unhelpful because jt prevents us from asking crucial Questions about the

Rights 4c1,37B. 1. 41 (2003); K.D. Ewing & Joo-Cheong Tham, The Continuing Fuility of the Human
Rights Act, Pup. I 668 (2008) (contesting these assessments),

3 Arden, Supra note 2, at 611,
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emergencies. Only by taking definition problems seriously can we start to
criticize such processes and their effects on positive law.

To make this claim this article proceeds in three parts. The first part
highlights the contrast between the vibrant discussions about definitional
problems in other areas of emergency and disaster social sciences and the
neglect of the question in traditional emergency powers theory. Legal and
political theorists in this field, are either too focused on an excessively limited
set of conditions or, more often, too invested in institutional design that will
confront all possible exigencies. A field in which definitions are constantly
used cannot be satisfied with a theory that is inherently uninterested with the
problem of definitions.

The second and third parts make use of the Belmarsh case to illustrate
this claim. First, I present the legal politics of definitions as reflected in the
majority decision. To address the government’s position that handling
emergencies is inherently so risky that it calls for executive discretion
unconstrained by judicial review, the majority used the framework of Article
15 ECHR (European Convention on Human Rights). By doing so, the
majority maintained a distinction between two problems: first, of defining
and identifying a public emergency threatening the life of the nation, and
second, of defining the measures “strictly required” to respond to the
emergency.® It then continued this distinction in the differing levels of
scrutiny applied—deference to the executive on the two first questions and
strict scrutiny on the third 5

After discussing the gaps and instabilities of this solution and its legal
and political implications—the enshrining in positive law of a definition of
emergency as inherently impossible and a legal politics of executive
exclusivity over defining the emergency—this paper concentrates on the
alternative politics of definition that is reflected in the decision but avoided
by the court’s solution. The Belmarsh decision itself displays a rich terrain
of alternative and competing definitions of what the nature of a public
emergency is; an abundance of alternative descriptions of the existing threat
a an emergency; a wide range of suggested methods for identifying the
- scope and intensity of threats; alternative claims regarding the proper
process, procedures and standards for identifying threats; alternative
suggestions regarding the persons, institutions and locations that are to be
involved in such process, the conditions under which the process is to take
place, and the time and space available for contestation. A whole world of

5. Article 15 (1) of the ECHR reads: “In time of war or other public emergency threatening
'ﬁiﬂd‘ the nation any High Contracting Party may take measures derogating from its obligations under
this Convention to the extent strictly required by the exigencies of the situation, provided that such
- Measures are not inconsistent with its other obligations under intemational law,” Council of Europe,

- European Convention of Human Rights an. 15, Nov. 4, 1950.

6. Arden, supra note 2, at 612.
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resources available to confront the different problems of defining
emergencies is hidden, unaccounted for, in the court’s solution to the problem
of emergencies as the “un-definable.”

II. EMERGENCIES AND THE PROBLEM OF THE UN-DEFINABLE
A. Theorizing Definitions

“What does your family think about these methane plumes under the
town?"

My dad thinks it’s a disaster. He goes on and on about his business
losing money and the government doing not much to help . . .
Mom? She thinks it’s a disaster but not like dad does. She thinks
we could all end up dead or something of one of those plumes
exploding . . . [and you?] I don’t know. It seems to me like a flood
or earthquake like in San Francisco is a disaster . . . [ did say
yesterday or sometime that if my fiancé moved because of the
gases, it would be a big disaster. I don’t have a car right now.*

The quote above of a nineteen-year-old from a small town contaminated
by methane plumes, was included by Steve Kroll-Smith and Valerie J. Gunter
in a collection of essays titled “What Is a Disaster?,” published in 1998.°
The essays in the book—by leading disaster scientists in different fields
(sociology, geography, risk studies, environmental studies, anthropology,
system studies, and public administration)—all deal with the problem of
defining disasters, catastrophes, and emergencies. '° Some of the

7. Steve Kroll-Smith & Valerie J. Gunter, Legisiators, Interpreters and Disasters: The
Importance of How as Well as What is a Disaster, in WHAT IS A DISASTER? PERSPECTIVES ON THE
QUESTION 160, 165 (Enrico L. Quarantelli ed., 1998).

8. {d. This answer was given by a young man living in a Wyoming town contaminated by
methane plumes expanding under commercial and residential properties.

9. Id.

10. Nate!hatthefocmafﬂmbookEsnotmainlymtbeterm“emgmcy“butonthem
“disaster.” In disaster studies the question of what constitutes an “emergency” is somewhat secondary
because an emergency is seen as one stage of the onset of disasters. See, e.g., CTRS. FOR DISEASE
CONTROL & PREVENTION, CRISIS AND EMERGENCY RISK COMMUNICATION (2002),
http:!fww“f.omu.govfcdcynergyim!CERC%ZOComsc%ﬂﬂMatcﬁa!s‘C ERC_Book pdf (“What do
emergencies, disasters, and crises have in common? Simply, that something bad has happened or is
happcqigzg. When something bad and/or unexpected happens, it may be called an emergency, a disaster,
or a crisis depending on the magnitude of the event and the current phase of the event.™). The question of
definitions in this field regards a set of concepts (and the relation between them), which appear to allow
multiple definitions. See generally B. Wayne BLANCHARD, GUIDE TO EMERGENCY MGMT. AND
RELATED TERMS, DEFINITIONS, CONCEPTS, ACRONYMS, ORG., PROGRAMS, GUIDANCE, EXECUTIVE
ORDERS & LEGIS.: A TUTORIAL ON EMERGENCY MGMT., BROADLY DEFINED, PAST & PRESENT 275-99,
300-89 (2007), https://training. fema. gov/hiedw/docs/terms%20and%20de finitions/terms%20and%20
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contributions presented sophisticated attempts to define the concepts. !!
Others are more interested in defining the problem of defining the concepts.'?
The discussion itself was motivated by a sense that the field of disaster
studies is in need of an infrastructure and scholarly apparatus by way of
explicit models, theories, and hypotheses, all of which require conceptual
engagement."

One major pressing discrepancy was between those who assume that
disasters are physical happening out there and others who see disaster as
fundamentally a social construction. Another was the question of the breadth

definitions.pdf. This is an extraordinary resource for definitions and an annotated history of emergency
management terms where instead of narrowing the term “disaster” to one definition, the guide contains
definitions for “disaster,” and” “emergency™ spanning over 1366 pages and including 120 pages of
references to sources from which the definitions were collected.

11.  Some of these definitions are working definitions with criteria such as types of hazards
sources; time of preparation; duration of emergency; magnitude of impact (including in terms of temritory,
population, ecosystem damage, losses, political, technological, economic aftermath); time and resources
needed to recovery. See, e.g., Gary A. Kreps, Disasters as Systemic Events and Social Catalysts, in What
Is a Disaster?, 31-55. Others are more theoretical. Wolf R. Dombrowsky, 4gain and Again: Is a Disaster
What We Call a “Disaster”?, in WHAT 1S A DISASTER? PERSPECTIVES ON THE QUESTION 19 (E.L.
Mmlmmm&mmmmmamﬁmemon_
msights into both nature and culture™); Russell R. Dynes, Coming To Terms with Community Disaster, in
WHAT 15 A DiSASTER? PERSPECTIVES ON THE QUESTION 109, 113 (EL. Quarantelli ed., 1998) (“a
mmﬂmmammmmm:eﬁmbmm
beaefit some social resource whose existence is perceived as threatened™); Claude Gilbert, Studving
Disaster: Changes in the Main Conceptual Tools, in WHAT IS A DISASTER? PERSPECTIVES ON THE
QUESTION 11, 17 (EL. Quarantelli ed. 1998) (“the loss of key standpoints in common sense, and
difficuity of understanding reality through ordinary mental frameworks™); Boris Porfieriev, [ssues in the
Defimition and Delineation of Disasters and Disaster Areas. im What Is a Disaster?, (“a statercondition
destabilizing the secial system that manifests iseff in 3 maifimetioning or disruption of conpevtions and
communicaions berwess its slements or social wnits . ; partial or wial destuctiondemolition . msking
tm—ys*m«mmnﬂmmm
Famrs Discsters. Fanurs Defimizions. v What & 2 Dissse”, mipre nose €, 32 146-59 (“um occssion with
petentiaily daforae setwork of camses’ memd m he pes wih @ sy compiey wnd S o
consedation of “comseqences” far e comemperey. Wik Tppie oS B procsss Garvaed o
tme” . Sadvors Oliser Sk, Grénd Cnovges am? foe Defmzon o Discser, i W & 3 Dissns”,
s mone .2 [T7-54

% PUUCESR VeIl VAN foe combmemor of @ poimsln desrracne meew from
e zemry model o consracisd emvEoermens and @ populEmion T 2 socizl and
commomicglly produced condmon of wilnersbilty sesuitmg m @ perceived
dasruption of fhe comomany relative satisfactions of mdividuz! and sociz! nesds for
powsical sunival, socizl order and meaning, acknowiedging the imteraction and
munal comstruction of society and environment and situating disaster in 2 context
of socizlly produced vulnerabilities.

2. Hnu-ud--hﬁunwmd‘ﬁemb“bem with the

is a Disaster? An Agent Specific or an All Disaster Spectrum Approach 1o Socio-behavioral Aspects of
Earthquakes, in SOCIAL AND ECONOMIC ASPECTS OF EARTHQUAKES 456 (Barclay Jones & Miha
Tomazviev eds., 1982) [hereinafier EARTHQUAKES].

13.  EL. Quarantelli, Introduction: The Basic Question, Its Importance, and How It Is
Addressed in this Volume, in WHAT 1S A DISASTER? PERSPECTIVES ON THE QUESTION 1, 2-3 (E.L.
Quarantelli ed., 1998).
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of the referent—should it include conflict situations sych s “war,
imprisonment in concentration camps, terrorist attacks, riots, cjy]

human relations within communities.”” Another was the danger of “missing
agendas™—voices and issues that are hidden masked, obfuscated, and

14.  Id a3,
15.  Hd at4,
16.  Id a3,

broadly defined, to focus on the risk, which is even broader since it includes all possible Vulnerabilities to
disaster events. ReliefWeb Project, GLOSSARY OF HUMANITARIAN TERMS 19 (2008), htp//reliefweb.int
si:csfm!ieﬁvcb.invﬁwmeow4mmzaﬁc3 7DGEC!25?4A4ﬂ@2£8934«iieﬁfb_Mg.’003-ﬂf
(“The magnitude of potential disaster losses, in lives, livelihoods and assets, which could occar s
particular community or 8roup, arising from their eXposure to possible future hazard events and their
Vulnerability to these hazards ™),

The onset of “disasters™ are, accordingly, best viewed as a function of exposure to
risk. Tbedifftfmce between an carthquake in the middleofﬂ!e@ceanandmm
the proximity of human populations js thus one of difference in risk Viewed in
such terms disaster relief assistance js also a function of risk reduction and
management,

Amold Pronto, Consideration of the Protection of Persons in the Event of Disasters by the International
Law Commission, 15 1.5 ) INT'L & Comp. L. 449, 453 (2009). By implication, the commission oy
that the tum to “rigk» necessitates “imaginative thinking as regards to the role of law in this process.” /d.
In other words, there is a need o articulate not only conservative disaster management models but more
mnovative risk Management models, 747
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silenced.'® Many of the essays point to large and pervasive features of
economy, labor, gender, and status that are hidden and placed in the shadows
by mainstream ideas of political economy."

These concerns lead to a call not to lose sight, in defining disaster, of
the faces and voices in communities of risk:

Letting those in hazard speak for and of themselves, is one of the
few possibilities for keeping the faces and pain in the foreground
of interpretation and response . . . to listen to, value, and try to
understand the plight and experience of ordinary people in
everyday settings, and the victims of disaster, presupposes a
concern with who they are and where their experience takes place.
To focus on their words is to recognize that these are the only way
to recover experience in other places and times. To pay close
attention to what they say, their story and concerns, gives them
direct entry into the concepts and discussions of social and disaster
research.”

Hewitt warns that the agendas of the professional settings - increasingly
global, increasingly set by states and international organizations, and

increasingly machine-mediated - cause disaster scientists to forget that*

[E]ven the most downtrodden and impoverished persons . . . have
huge untapped abilities, as well as a capacity to survive where
many of those who govern or study them would not. That applies
to individuals, families and, outside the most atomized of Western
Social settings, in communities and cultures. If people stop being
active, or are prevented from developing and acting according to
the capabilities and values appropriate to their contexts, then
things indeed fall apart.”

He is concerned that the “question behind the question” of definitions is
overwhelmingly biased in favor of market agendas. The issue is how we
should “characterize disaster as a social problem to centralized organizations
and professional management . . . as though we have been asked to imagine

18. Kenneth Hewitt, Excluded Perspectives in the Social Construction of Disaster, in WHAT IS
ADISASTER? PERSPECTIVES ON THE QUESTION 75, 85, 88-89 (E.L. Quarantelli ed., 1998).

19.  Seeid; see generally INTERPRETATIONS OF CALAMITY: FROM THE VIEWPOINT OF HUMAN
ECOLOGY (Kenneth Hewitt ed., 1983); see generally Betsy Hartmann & James K. Boyce, A QUIET
VIOLENCE: VIEW FROM A BANGLADESH VILLAGE, (Zed Books Ltd 1998) (1983); see generally MICHAEL
J. WATT, SILENT VIOLENCE: FOOD, FAMINE, AND PEASANTRY IN NORTH NIGERIA (1983).

20.  Hewitt, supra note 18, at 87.

21. I at8s.
2. o
23 M
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concerned with sociologists’ attempts to “legislate definitions,” formulating
ideas about society independent of the meanings, hopes, wishes, or beliefs of
ordinary people: “in classical sociology,” they complain, “legislatom, their
ideas, and an occasional third-party client, are all that is required to know
something important about the world.” 26 They stress the necessity of
dissensus and the limitation of the legislative voice: “imagine for a moment
that disaster is 3 large pitch black wall in a room with no light, ™27 Legislative

society are two separate enterprises.” That is how the quote above fits in
the argument. For the young man who lives with his family “atop methane

situated, local definitions of a young man and his family living under threat
illustrates, for Kroll-Smith ang Gunter, the limitations of the top down,

concerns of the “how™ tyYpe—how people define and respond to disasters
Shared, collective definitions are developed through an interpretative and

G el et o

4.

25, - Sew Kroll-Smith & Gunter, Supra note 7, at 165.
26. Id at 162,

2. HWat 164,

8 n

2 n

30.  Kroll-Smith & Gunter, suprg note 7, at 165.
3R

32, Mat 166.

3B3. Ha 167.
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negotiated process.™ It is these processes that one might scrutinize in order
to ask meaningful questions about effective response.

B. Legal and Political Theory—At the “Dark Age” of Definitions

Strikingly, while disaster scientists are so deeply worried about the
question of what a disaster is—what makes it a unique phenomenon to be
studied and generalized upon, and, as seen, what makes the question itself
important—Ilegal theorists seem almost completely uninterested with this
question. They seem content in assuming that emergencies in public law are
defined by their exceptionality, by the fact that they raise occasion for the use
of special and exceptional powers. They are clearly much more interested in
maintaining the flexibility of legal institutions—laws, political branches,
administrative agencies, and officials—to deal with the unexpected. It is
remarkable that in this field, the emergency comes already defined as the
chaotic agent, which these agencies must be able to, or fail to handle.

1. Example No. 1: Carl Schmitt

An extreme but paradigmatic example of this theorizing is to be found
in Carl Schmitt’s account of the problem of liberal emergencies.> Right after
defining the sovereign as “he who decides on the exception,”® Schmitt starts
Political Theology with a terminological account of borderline concepts™”:
“a borderline concept is not a vague concept but one pertaining to the
outermost sphere.™® The exception, he tells us, is a general concept in the
theory of the state—it does not apply to any emergency decree or state of
siege.® So, we learn from Schmitt, at the center of observation is not just
any emergency, but a very specific one. It is that special kind, “which is not
codified in the existing legal order, can at best be characterized as a case of
extreme peril, a danger to the existence of the state, or the like.” It is not
just an emergency situation, but also one that “cannot be circumscribed

4. M

35. CarRL ScHMmITT, PoLmicaL THEOLOGY: FOUR CHAPTERS ON THE CONCEPT OF
SOVEREIGNTY S (George Schwab trans., Mass. Inst. Tech. 1985) (1922), https://idepolitik files.word
press.com/2010/10/schmitt-political-theology.pdf.

36. M

37. Seeid.

38. H

3. M

40.  SCHMITT, supra note 35, at 6.
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factually and made to conform to a preformed law.”™! It is the ultimate,
radical other—“the exception.™?

This is a deliberately narrow and circular concept on which Schmitt
focuses our attention. The exception is not just rare circumstance; it is
exactly that which cannot be defined. If we read Schmitt’s famous quote on
the paradox of emergencies as a descriptive definition, it reveals what kind
of condition he is interested in® An extreme emergency is a condition in
which “the details cannot be anticipated, nor can one spell out what may take
place insucha case .. ™ [tisa case, in which “the precondition as well as
the content of jurisdictional competence . . . must necessarily be unlimited ™5
A case in which one can only constitutionally know who can act. Ultimately,
an extreme emergency is that which the sovereign decides it is. An extreme
emergency is a condition of such extremity that calls for a sovereign, extra-

Schmitt is interested with this narrow, liminal, borderline phenomenon
because it is for him, essentially connected to the concept and the ideal of
“the political” and, by extension, the concept of sovereignty.*® The decision
on the exception is for Schmitt—the decision on the distinction between
friend and enemy and the conditions under which such decision is possible—
also makes “the political” possible. He is drawn to the liminal and,
exceptional, because that which is boring, repetitious, or general has no
political meaning without the passionate attention that exception reguires.’’

1. M

42, Seeid at 38,

43. M até.

4. W

45.  ScHmrT, Stpra note 35, at 7.
46.  Id até.

47. Id a7,

48.  Id. at6-7.

49. Mat1l.

50.  ScHwmrT, Supra note 35, at 17-18.
51.  Id.at1s,
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concept—that of sovereignty. In defining sovereignty by way of the
exception, what is solved, for Schmitt, is the problem of the political—the
problem of connecting actual power with the legally highest power, like the
power to decide on what is, by definition, unknowable.? But the upshot is
that Schmitt is interested only in a very narrowly defined phenomenon—that
which is, in effect, un-definable. It is therefore interesting to ask why other
theorists who are less skeptical of liberal law and liberal political institutions
are also drawn to extremely narrow definitions of emergency.

2.  Example No. 2: Oren Gross and Fionnuala Ni Aolain

A more typical example is Oren Gross and Fionnuala Ni Aolain, leading
contemporary legal scholars of emergency powers whose book, Law in Times
of Crisis, is probably the most comprehensive attempt to present
contemporary emergency measures and the problems they raise. Gross and
Ni Aoldin start their book by providing some definitional features for the
phenomena they are studying. First, they limit the scope of their research to
“violent crisis” and emergencies, by which they mean “such events as war
and armed conflicts, rebellions and terrorist attacks, as distinguished from
economic crisis and natural disasters.” Maintaining such a distinction
between different categories of crisis may not be so clear-cut because violent
emergencies may lead to the use of emergency powers that are then extended
in the context of emergencies of an economic nature.> They maintain the
distinction, arguing that violent conflict “often requires the executive branch
of government to act without the benefit of consultation with other
institutions and other branches of government and economic crises may
allow for longer response periods enabling a more sustained inter-branch
action.”™

According to Gross and Ni Aoldin, the fact that it is sometimes hard to
tell between different types of emergencies, at least with regard to describing
the measures taken to handle them, is part of the bigger problem of
definitions in this field.** While there is a clear need to define the situations

52. Idatl17-18.

53,  OREN GROSS & FIONNUALA NI AOLAIN, LAW BN TIMES OF CRISIS: EMERGENCY POWERS
I THEORY AND PRACTICE 4 (2006), GROss and NI AOLAIN cite to such legal resources as e.g., UN,
Econ. & Soc. Council, Comm. on Human Rights, Subcomm. on Prevention of Discrimination and
Protection of Minorities on ks Thirty-Fifth Session, UN. Doc. E/CN.4/Sub.2/15 (1982); SR.
CHOWDHURY, RULE OF LAW IN A STATE OF EMERGENCY: THE PARIS MINIMUM STANDARDS OF HUMAN
RIGHTS NORMS IN A STATE OF EMERGENCY 15 (London Pinter Publishers 1989); CLINTON L. ROSSITER,
CONSTITUTIONAL DICTATORSHIP: CRISIS GOVERNMENT IN THE MODERN DEMOCRACIES 6 (Princeton
Univ. Press 1979).

54 GRross & Ni AOLAIN, supra note 53,4t 5.
55 I
56. Id
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in which €mergency powers may be invoked, because of the vast scope of
the powers that they call for, defining what constitutes a state of emergency
is not an easy task 57 The term emergency, “is by its nature an elastic concept
Wwhich may defy precise definition.” They stress the reliability of this claim

by quoting the International Law Association suggesting:

[1]t is neither desirable, nor possible to stipulate in abstracto what
Particular type or types of events will automatically constitute 5

They also refer to the definition of “public emergencies” under Article
15 of the European Convention to show that the terms used are “inherently
open-ended and manipulable, 60 Finally, they refer to Alexander Hamilton’s
famous assertion that “it js impossible to foresee or to define the extent and
variety of nationa] exigencies, and the correspondent extent and variety of
the means which may be necessary to satisfy them.” ¥  Sjpce the
circumstances that endanger the safety of nations are infinite, Hamilton
concluded, “no constitutional shackles can wisely be imposed on the power
to which the care of it js committed.”? From these, the authors do not learn
that CMETgency measures muyst indeed be “unshackled,” byt that it is
especially important to ask:

58. W

59, Gross & Nj AOLAIN, supra note 33, at 5; see also Japue ORAA, HUMAN RIGHTS IN STATES
OF EMERGENCY INT'L LAW 31 (1992) (quoting the .4 Paris Report of 1984),

60.  Gross & NiAordm, Stpra note 53, at 6,

6l. I
62 4
63. I

64.  Idats.
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Since what is at stake is the tendency of emergency measures to expand over
legitimate rule and become permanent, it is particularly important to ask
what, if any, are the available, realistic controls. Thus the fact of un-
definability is assumed and becomes a reason to inquire how best to manage
control over such uncontrollable phenomenon.

Without questioning the motivation of this vast scholarly work, this
discussion features a typically simplistic account of “the problem of
definitions in emergency powers.™ Defining emergencies as un-definable
already suggests a particular set of questions about response. If emergencies
are inherently un-definable, we already in advance, before hearing the case,
question the value of any discussion about their definitions. This inherent
and assumed uncertainty at once defines an empirical and practical dilemma
and excuses, and often plainly justifies, the failure to control. Moreover,
describing the problem of defining the emergency in terms of the un-
definable holds with it another tacit, unexamined assumption—that normal
conditions are definable, supposedly predictable, managed, stable, and the
basis for productive society and productive norm development.
Emergency, as a category inherently un-definable, is understood on the
background of an unexamined, assumed normality with its correct, or at least
ordered, definable categories.

3. Example No. 3: Bhagat Singh

A good example for this fallacy can be seen in Gross and Ni Aolain’s
support for their claim that emergencies “defy precise definitions.” *’
Although a few paragraphs above the authors promised that they would not
focus in the book on authoritarian regimes because they “are not faced with
the tragic choices that violent emergencies present to democracies,” they
specifically quote colonial and post-colonial judicial authorities for their
claim that emergencies defy definitions.®® The colonial example illustrates
the emptiness and manipulability of this strong assumption.

To substantiate their prognosis that emergencies are hard to define,
Gross and Ni Aolain cite to the case of Bhagat Singh v. The King Emperor.”
The Appellant in this case was an Indian nationalist who was convicted in

65. Gross & N AOLAMN, supra note 53,at5.

66. Gross and Ni Aoléin identify this fallacy as the “assumption of separation” (d. at 12).
Unfortunately, as seen, they too commit to it.

67. Id at5s.
68. Id atl.
69. Id.at5.

70. Baghat Singh V. King Emperor, (1931) 58 A 1'69, : PC,
hitp:/findiankanoon.org/doc/617286/7type=print. The other case is from post-colonial Malaysia: Ningkan
v. Malaysia, AC 379, 390 (1970) (appeal taken from Malay. decided in the Privy Council).



By that argument, it ig quite clear—jt was the court—not the emergency

measure itself, that stripped any rule-of-Jaw significance from procedural

[Clases of €mergency, make and Promulgate ordinances for the
Peace and good governments of British India or any part thereof,
and any ordinance sg made shall, for the SPace of not more than
Six months from its Promulgation, have the like force of law as an
Act passed by the Indjan legislatyre. ™

71 Baghat Singh, 5g 14 at 169,
2. 4
B. 14

7#.. Gov't _of India Act, 1915, No. 72,  Acts of Parliament,

1915,
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The court interpreted emergency in the Act as a vague, un-definable
term.” If the emergency “does not permit of any exact definition,” it has to
be judged by someone.”® “[TThat someone must be the Governor General
and he alone.””” Therefore, the plaintiff’s contention that the conditions for
the Governor to promulgate the ordinance according to section 72 did not
exist “is so completely without foundation on the face of it that it would be
idle to allow an appeal to argue about it.””®

Can we not imagine a different set of assumptions rising from the
legislation? Obviously, the plaintiffs did. They built their argument on the
circumstances under which the ordinance was promulgated. The problem
here was not that the emergency was impossible to define, but that the Privy
Council defined it as imprecise purely in order to reject an argument about
its features and apply the doctrine that it is the Governor General who alone
must judge.” Un-definable emergencies in this case serve to hide the
oppressive face of the regular political and legal context in which the
emergency is invoked. It is thus puzzling that this case is used in reference
o the un-definability of the concept of emergency by scholars such as Gross
and Ni Aoldin, who are especially concerned about its manipulability.

4. Example No. 4: Hamilton’s Exigencies

Moving from this colonial background to which Gross and Ni Aoldin
relate their assumption that emergencies essentially defy precise definition to
the context of republican foundation, the authors refer us to Alexander
Hamilton’s famous quote that “it is impossible to foresee or to define the
extent and the variety of national exigency and the corresponding extent and
variety of the means which may be necessary to satisfy them. The
circumstances that endanger the safety of nations are indefinite.” However,
the context of Hamilton’s statement is important to understanding its
significance. The context is constitutional design and, more specifically, “the

75.  Baghat Singh, 58 1A at 169.

76. Id
7. H
78. MM

ltmnc:nsaidthmﬂwordinamedidncrtcmtdwemthcp&ceand good
government of British India. The same remark applies. The Governor General is
also the judge of that. The power given by Section 72 isan absolute power, without
any limits prescribed, except only that it cannot do what the Indian legislature
would be unable to do, although it is made clear that it is only to be used in extreme
cases of necessity where the good government of India demands it.

7. Id

80. Gross & Ni AOLAIN, supra note 53, at 6; see also THE FEDERALIST No. 23, at 121
(Alexander Hamilton) (Clinton Rossiter ed., 1961).
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necessity of a Constitution . . . to the preservation of the Unigp ! How
should the Union be designed to achieve its preservation?

Hamilton divides the inquiry to three branches: “the objects to be
provided for by the federal government, the amount of POWer necessary ¢y
the accomplishment of these objects, and the persons upon whom that power
ought to operate.” First he gives the purposes, or objects, to be answered
by the Union. They are:

I.
2

[T]he common defense of the members;
[Tlhe preservation of the public peace as well against internal
convulsions as externa] attacks;
[T]he regulation of commerce with other nations and between
the States: [and]

he superintendence of our intercourse, political and
commercial, with foreign countries ®

Operations; to provide for their Support,” and these Powers “ought to exist
without limitation_ ¢ Why? Here comes the often-quoted maxim:

82,
83,
84,
85,

110 constitutional shackjes can wisely be imposed on the power to
which the care of it is Committed. Thjs Power ought to be

id. at 121,

Ild.
Id.
Id.
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proportioned to the end; the persons, from whose agency the
attainment of any end is expected, ought to possess the means by
which it is to be attained.®®

At the moment that it is decided that the government is, “intrusted with
the care of the common defense™’ what follows is that it must have all the
powers needed “to complete execution of its trust.”*® Hence, since there is
no limit to exigencies, there can be no limit to the authority which is “to
provide for the defense and protection of the community, in any matter
essential to the formation, direction, or support of the National Forces.”™
This principle of unlimited authority is exposed as “fully recognized,™ says
Hamilton, in the fact that “Congress have an unlimited discretion to make
requisitions of men and money; to govern the army and navy; to direct their
operations.™"

So, we learn that Hamilton is referring to “exigencies” as unlimited in
the context of Congress’ unlimited discretion to provide for what was defined
already as the first objective of the Union—the common defense of its
members.”? If there is an object, common defense, then the means to achieve
it must be proportioned to it; if Congress is to be entrusted with such
objective, it must have the powers to achieve it. Hamilton defines here not
the emergency, (as un-definable) but the Union as such a body that must
attend to all imagined exigencies.” Hamilton is clearly interested in the
nature of such a new organ. Mainly, that it works according to the most
essential truths of nature and that it must be flexible enough to handle all
future threats.* He is clearly not interested in this context in defining the
nature and the scope of such threats and it is consequently misleading to refer
to his oft-quoted maxim as providing support for emergency’s un-
definability.

5. Example No. 5: Clinton Rossiter
Unlike Hamilton, for whom exigencies are exactly this broad notion of

circumstances with no temporal limit, Clinton Rossiter provides a definition
that, just like Gross and Ni Aolain’s, is temporally bounded. In a “time of

86. THE FEDERALIST NO. 23, supra note 80, at 121,

87. W

88. Id at122.

8. Id

9. I

91.  THE FEDERALIST NoO. 23, supra note 80, at 122.
92. W

93. Id at122-23,

94. Id at124.
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crisis” one should find “crisis government,” which means, “3 strong and
arbitrary government.”% Just like Gross and Ni Aoldin and Hamilton,
Rossiter is not interested in what crisis is,” but in the institution that he thinks
most fit to handle an un-definable threat—the institution of constitutiona]
dictatorship.”’

Like Gross and Ni Aoldin, early on in his discussion, Rossiter provides
a list of “types of crises” in the life of a democratic nation.”® There are, he
tells his readers, “three well defined threats to its existence as both a nation
and a democracy, which can justify a government resort to dictatorial
institutions and powers”: % (1) war; % (2) rebellion; ' (3) economic
depression. '2  Rogsiter admits, other types of crises have Justified

dictatorial methods,” events which in the past warranted an application of the
“dictatorial principle.”'* The question, then, for Rossiter is what the nature
and scope of such principle is. “The distinction,” he says, “between Lincoln
and Stalin, Churchill and Hitler should be obvious. ™%

What is at stake for Rossiter is thus not the definition of emergency, but

95.  ROSSITER, Supra note 53, at 6.

9%. I (“[In] the eternal dispute between govemnment and liberty, crisis means more
government and less liberty.™). Quoting Cecil T. Carr, Crisis Legisiation in Britain, 40 CoLuM. L. REv,
1309, 1324 (1940).

97. ROSSITER, Supra note 53, at 6.

98. W

101 4 (“When the authority of a constitutional government is resisted openly by large numbers
of its citizens who are engaged in violent insurrection against the enforcement of its laws or are bent on

102.  Reossiter, supra note 33, at 6. (“The economic troubles which plagued all the countries of
Fhe world in the early thirties invoked govemnmental methods of an unquestionably dictatorial character
i many democracies. It was thereby acknowledged that an economic crisis could be as direct a threat to
A nation’s continued and constitutional existence 45 a war or a rebellion.™).

103, 14
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coextensive with constitutional government itself.”'® Rossiter notes, it
should be clear, “like the Grand Canyon™'"’ for anyone to see why a
constitutional dictatorship is different from the non-constitutional, fascist

108

Later on in his introduction, and with the same purpose in mind, he
recalls the types of crises according to the institutions that can deal with
them.!® Rebellion is dealt with primarily in an executive fashion and calls
for the institution of some form of military dictatorship.''® Economic
depression is dealt with primarily through emergency laws and calls for
lawmaking by the executive branch of the government.'!! War, at least total
war, is dealt with in both ways. However, “[i]f a situation can be dealt with
judicially,” he tells his readers, “it is probably not a crisis.”"'? This reveals
that what is important for Rossiter is not the exigency but the institution, the
tool that is supposed to handle it, and how to make it useful in achieving the
un-definable aim of handling exigency.'"

106. Id.

107. I

108. ROSSITER, supra note 53, at 8.
109. Id.

110. Id at9.

1. K

112. Id. Rossiter identifies whether there is a crisis or not through the observation of who deals
with it. fd. Evmyimﬁmﬁmteachesusabomacemintypeoftit:mi;mmﬁalmle,forexampl:,isan
emergency device for invasion or rebellion. /d. It means extension of military government to civilian
population. /d. Rossiter explains:

[TThe institution of martial rule is a recognition that there are times in the lives of
all communities when crisis has so completely disrupted the normal workings of
government that the military is the only power remaining that can restore public
order and secure the execution of the laws.

14. Moving on to the “outstanding institution of constitutional dictatorship,” Rossiter explains that this is
an institution of a legislative nature which amounts to

a voluntary transfer of law making authorities from the nation’s representative
assembly to the nation’s executive, a frank recognition that in many kinds of crisis
(particularly, economic depression) the legislature is unequal to the task of day to
day, emergency lawmaking, and that it must therefore hand over its functions to
someone better qualified to enact arbitrary crisis laws.

Id. at 9-10. And, finally, Rossiter “unfortunately” recognizes the “law of necessity.” Id.at1l. Itisa
doctrine that is a little better than “a rationalization of extra-constitutional, illegal emergency amion.-" Id.
This necessity-knows-no-law doctrine isn’t a very pleasant theory because Hitler could shout necessity as
easily as Lincoln. Id. Constitutional dictatorship is thus better than the doctrine of necessity because
Lincoln could have used it and Hitler could not. /d.

113. ROSSITER, supra note 53, at 8.
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As seen, from Schmitt’s interest in the “outmost sphere” through

Rossiter’s focus on the “oustanding institution of constitutiona] dictatamh;'p“
to Gross and Nj Aoldin who are interested in control over the dangerousfy

liberty under Article S becayse it was not “strictly required” within the
meaning of Article 15 ECHR emergency derogation scheme. ''®  Many

115, See Belmarsh, suprq note 1; see also 4 4 Secretary of State for the Home Deparoment, 63
).

ounter-Terrorism and the Intensity of Review: A

. x - & ereinafier Tomkins, National Security] (portraying

an episode in the story of nationa] security judicia] Teview in the United Kingdom); see also A v. Secretary
De, 54,
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commentators, mostly but not omly British, regarded the decision as
“remarkable.™'” an outstanding landmark and “a beacon of light.™"'* “the
most important decision since Entick v. Carrington (1765),”'" “a victory to
the rule of law.™™ Further, Modern Law Review pronounced it “one of the
most constitutionally significant ever decided by the House of Lords™ and
commissioned four case notes to elaborate on its importance.™

But, while the majority in Belmarsh ruled that indefinite detention
without charge was not “strictly required.” they also ruled that the

was correct to conclude that there was “a public emergency

threatening the life of the nation ™™ On this matter the House showed
deference 10 government and to Parfiament. Lord Bingham accepted the
Attorney General’s argument on behalf of the government that the issue was
‘p&aﬁnﬂymwﬁhﬁ&em:aofjulgnmmmﬂn
Secretary of State. ™= Accordingly, he argued, the government’s assessment
must be given great weight because it was “a pre-eminently political
Wmammmmmmﬁm
beings and therefore, “necessarily problematic. ™ Lord Hope acoepted that
&jﬁm%hmkmmmmﬁamﬂemm
of the courts, including SIAC.™™

As Adam Tomkins concluded, in this sense, Belmarsh did not overrule
Rehman, but reconfirmed it.”>* Thomas Poole described it as having a “trace
ofsdﬁn:;inmia”mhswoadltodcfumandtolhehmmsityof
review.'” DavidDyzmhansnotedﬁmwhoughBeImhisavimyofﬂae
mieofhw,d;enmjmﬁy’sfaihnemrequﬁe&egovammmkepmper
jmﬁﬁm&onmﬂ:cquesﬁonofmeexistmofthepubﬁcmgencymakm
thisvictm'ynutonly“qualiﬁed”bma]so‘ﬁmstabie.”m

117. Tomkins, National Security, supra note 116, at 1.
118. Arden, supra note 2, at lﬁ?;meaiso?omkins,ﬂmiomlm,supmmllﬁ,ﬁl

119. KEermH D. EWiNG, BONFIRE OF THE LIBERTIES: NEW LABOUR, HUMAN RIGHTS, AND THE
RULE OF Law 237 (2010).

120. David Dyzenhaus, Deference, Sm'irymd!fmkigﬁtx,iasmmnHUMm
RiGHTS 125, 128 (Benjamin J. Goold & Liora Lazarus eds., Oxford: Hart Publ’g 2007).

121. A v. Secretary of State for the Home Department, supra note 115, at 654.
122. Tomkins, National Security, supra note 116, at 32.

123. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [25].

124. IHd.at[29].

125. Id.at[116].

126. Tomkins, National Security, supra note 116, at 32; see also Adam Tomkins, Readings of A
v. Secretary of State for the Home Department, 2005 PUB. L. 259, 259 (2005) [hereinafier Tomkins,
Readings].

127. Thomas Poole, Courts and Conditions of Uncertainty in “Times of Crisis,” PUB. L. 234,
239 (2008).

128. Dyzenhaus, supra note 120, at 128.
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€ implication of narrowing the complicated problems of definitions
t0 a single angwer is that jt obscures alternative views and contestationg both
on the problem of defining ap €mergency and op the process of identifying

A. The Challenge

At the center of this case js the Sovernment’s clajm about the nature and
SCOpe of its powers to decide what the emergency is and what is to be done
to handle jt. Jt g a claim that s made to connote and reaffirm the tradition
of the un-definable.
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then again, summing up the Attorney General claim on the question of
proportionality of the derogating measures:

As it was for the Parliament and the executive to assess the threat
facing the nation, so it was for those bodies and not the courts to
judge the response necessary to protect the security of the public.
These were matters of a political character calling for an exercise
of political and not judicial judgment. Just as the European Court
allowed a generous margin of appreciation to member states,
recognizing that they were better placed to understand and address
local problems, so should national courts recognize, for the same
reason, that matters of the kind in issue here fall within
discretionary area of judgment properly belonging to the
democratic organs of the nation.'*

The court contends, “This is an important submission properly made,
and it calls for a careful consideration.”> Here, just like in ReAman and a
long line of national security cases, the argument that is brought forward by
the State is based on defining “an area of discretion,” an area which is so
fundamentally “political” or so fundamentally “risky” that it must be
governed by the executive and Parliament internally—no outside shackles
are admitted to this area of special extreme concern.'*

Note that this image of a “discretionary area with no outside control” is
somewhat contradictory to the way the government itself brings its
arguments on its derogation measures.'> Facing the threat of judicial
intervention, the government claims that it can do almost anything it wishes
in the context of emergency and threat because here it has to tackle an
unexpected extreme danger.'®® In reality, it does not do whatever it wishes.
It applies an interpretation of its limits on the basis of convention rights and
their jurisprudence under which:

1. It cannot have universal administrative detention regimes for
all terror suspects because of the Article 5 right to liberty.

2. It cannot deport foreign terror suspects to torture because of
Article 3 and Cachal.

3. It cannot hold these “un-deportables” in detention because it
can only detain for the purpose of deportation according to
Article 5(1).

134. See Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [37].
135. Id.

136. Id.at[29].

137. Id.

138. Id.
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4. In order to detain them it must then derogate from convention
rights.
5. But then it must do so according to the conditions of Article
15 which are:
a. That there exists “a public emergency threatening the life
of the nation.”
b. That the derogation measures are “strictly required” to
meet the exigencies of the situation.
¢. That the derogation measures are not inconsistent with
the United Kingdom’s other obligations under
international law. '3

The government is tied up, entangled, and willingly committed to a set
of outside considerations and constraints within and around which it shapes
the image and the scope of response measures.

But in spite of all these self-assertions, the government’s claim that it is
committed to law and judicial institutions, the court is strongly motivated,
not so much by these commitments that the government sees itself tied to,
but by the claim of demarcation, the claim that in certain areas, as oppose to
others, the court and law is rather meek, non-constraining, and should be kept
out, as much as possible:

I would accept that great weight should be given to the Jjudgment
of the Home Secretary, his colleagues and Parliament on this
question, because they were called on to exercise a pre-eminently
political judgment. It involved making a factual prediction of what
various people around the world might or might not do, and when
(if at all) they might do it, and what the consequences might be if
they did. Any prediction about the future behavior of human
beings (as oppose to the phases of the moon or high water at
London Bridge) is necessarily problematical. Reasonable and
informed minds may differ, and a judgment is not shown wrong or
unreasonable because that which is thought likely to happen
doesn’t happen. It would have been irresponsible not to err, if at
all, on the side of safety.®

139.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [41-42], [79-80] (“{T]he court’s role
under the 1998 Act is the guardian of human rights. It cannot abdicate this responsibility.™ (quoting Int'l

140. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [29].
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The court is careful not to accept the government’s claim against its
interference all the way through.'!

I do not accept the full breadth of the Attorney General's argument
on what is generally called the deference owed by courts to
political authorities. It is perhaps preferable to approach this
question as one of demarcation of functions or what Liberty in its
written case called ‘relative institutional competence.’'*?

This demarcation of functions is then suggested on a continuum from
political to legal questions:

The more purely political (in broad or narrow sense) a question is,
the more appropriate it will be for political resolution and the less
likely it is to be an appropriate matter for judicial decision. The
smaller, therefore, will be the potential role of the court. It is the
function of political and not judicial bodies to resolve political
questions. Conversely, the greater the legal content of any issue,
the greater the potential role of the court, because under our
constitution and subject to the sovereign power of Parliament it is
the function of the courts and not of political bodies to resolve
legal questions. The present problem seems to me to be very much
on the political end of the spectrum.*

Thus the court’s conclusion, largely influenced by the government’s
claim for control over all that is so uncertain, SO much a matter of differing
opinion and so much essentially a high risk prediction, that it must be
political. The court is then especially enthusiastic to engage in efforts to
delineate, demarcate, define spaces, areas, issues, roles, functions, divisions
and distinctions, and to express the legitimacy of these divisions in view of
the government’s forceful claim for legitimate control over this vast sphere
of unpredictable, unknowable, danger.

This delineation of spaces, roles, functions, is also the key to
understanding the answer that the court provides to the government’s claim
of control over the realm of un-definable emergency. The structure of Article
15 of the ECHR allows the court to maintain a distinction, a line, a functional
barrier aimed to overcome the government’s invocation of its political realm.
Even if it is true, that emergency is an essentially un-definable concept, that
it defies definition, that it is exactly the type of concept that belongs to the
political realm, characterized by uncertainty. Even if it is true that because

141, Id.at[41].
142, Id.at[29].
143, Id.



Whenever there are questions of law and ri ghts, here we can feel safe that we
are operating within 3 recognized rule of Jaw function. “[T]he function of

Frette v, France, “The scope of the margin of appreciation wil] v
according to the circumstauces, the subject-matter and its background 147
And so, in accordance with this self—demarcation, the court maintains 3
distinction in the framework of Article 15 between two contexts. One js
purely or almost purely in the domain of the government and therefore closed

144, 1 atfan),
145. 1. at[42),

146.  Frené, App. No. 36515/97, 2002 EUR. oo HR at[21).
147. M. at[22),
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B. The Distinction
1. Defining and Identifying Public Emergency in Article 15

Because we are in the realm of government discretion on the question
of whether an emergency exists, the court, having no responsibility to
intervene, has no trouble expressing its sympathy and support for the
Appellants’ claims that an emergency according to Article 15 does not exist
and even its own grave doubts regarding the government’s assertion that it
does exist.

All of the majority’s speeches express doubts and reservations regarding
this point. First, on the issue of the definition of emergency, the court
provides a very general and conventional summary of European Court cases,
and seems to agree with the Appellants about the requirements of imminence
and temporality in the definition of “public emergency’ -

The requirement of imminence is not expressed in article 15 of the
European Convention or article 4 of the ICCPR but it has, as
already noted, been treated by the European Court as a necessary
condition of a valid derogation. It is a view shared by the
distinguished academic authors of the Siracusa Principles, who in
1985 formulated the rule (applying to the ICCPR): “Each measure
shall be directed to an actual, clear, present, or imminent danger
and may not be imposed merely because of apprehension of
potential danger.”""!

And as for the requirement of temporariness:

The requirement of temporariness is again not expressed in Article
15 or Article 4 . . . But the United Nations Human Rights
Committee of 24 July 2001, in General Comment No 29 on article
4 of the ICCPR, observed in para 2 that: “Measures derogating
from the provisions of the covenant must be of an exceptional and
temporary nature.” >

On the basis of such definition, the issue of identifying the threat, the
court agrees, is also far from clear-cut.'” On the question of imminence, the
court recalls the ministerial statements in October 2001, and March 2002,

151. Id.at[21]. The same remark about reservations can be found in Lord Rodgcr‘s_spoech when
he rejects the arguments of the appellants against the government decision about the existence of an
emergency “not without some hesitation especially in the light of the speech of my noble and learned
friend, Lord Hoffmann.” See id. at [165].

152. Hd at[22].

153. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [154].
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that “[t]here is no immediate intelligence pointing to a specific threat to the
United Kingdom, but we remain alert, domestically as well as mternaxionally
and [i]t would be wrong to say that we have evidence of a particular
threat.”'** On temporariness, the court quotes the Joint Committee op
Human Rights’ observation that, “[a]ccording to the Government and the
Security Service, the United Kingdom now faces a near-permanent
emergency,”'* and adds its own observation that, “[i]t is indeed true that
official spokesmen have declined to suggest when, if ever, the present
situation might change,”!5¢

Further, the court seems to agree and give weight to the fact that no
other State has derogated from Article 5 of the Convention in the context of
the current terrorist threat's” and to the fact that domestic organs such as the
JCHR have consistently claimed that no evidence was shown by the Home
Secretary regarding the existence of a public emergency threatening the life
of the nation.'*® Indeed, the majority seems quite impressed by such doubts
and reservations. Lord Bingham says he has misgivings that are fortified by
the opinion of Lord Hoffmann.'*® Lord Scott expresses his doubts rather
starkly:

I do have very great doubt whether the “public emergency” is one
that justifies the description of “threatening the life of the nation.”
Nonetheless, T would, for my part, be prepared to allow the
Secretary of state the benefit of the doubt on this point and accept
that this threshold criterion of article 15 is satisfied.'s0

Lord Hope maintained a positive assertion that the emergency is not
imminent.'! “[Tlhe fact is that the stage when the nation has to face that
kind of emergency, the emergency of imminent attack, has not been
reached.”62

However, all these doubts become meaningless in the face of that which
is clear by the distinction of powers and responsibilities—that, in the words
of Lord Bingham, the present question is “very much at the political end of
the spectrum,”'® or, in the words of Lord Hope, that “it is for the executive,

e e SN

154, Id at[119].

155. M at[22].

156. W

157, Jd.at[23).

158.  Belmarsh, [2004] UKHL s6, [2005] 2 AC (HL) 68 at [24].
159, Id. at [26).

160. Id. at [154] (emphasis added).

161, Id.at[119).

162, id.

163 Belmarsh, [2004) UKHL sé, [2005) 2 AC (HL) 68 at [291.



2015] Loevy 185

with all the resources at its disposal, to judge whether the consequences of
such events amount to an emergency of that kind.™'*

2. Defining the Scope of the Derogation Measures

All doubts and all reservations disappear when the court moves from
the first and second steps of Article 15 analysis to the third—that of defining
the nature and the limits of the response measures. Here, suddenly and in
spite of the fact that the rhetoric of the ECHR Court similarly refers to
domestic “margin of appreciation,” the domestic court takes on itself “[f]inal
responsibility for determining” whether measures are appropriately
qualified.'® What is the difference? It is that here “particular importance
must be attached to the effectiveness of the process of scrutiny by the
judiciary where the question raised is whether interference with the right to
liberty is strictly required by the emergency. This is because the right to
liberty is within its area of responsibility.”'*

Now that we have safely moved from the “political area™ of the question
of the existence of the emergency, to the separate question of the measures
of response, the court feels comfortable, secure, at home in its area of
responsibility. This is where reservations and doubts can be turned into
knowledge and certainty, a wide range of resources and a sense of judicial
enthusiasm and resilience, which gives this decision its historical fame. Afier
the hesitancy, narrowness and dryness of the previous step, it now seems as
if the court is putting on robes, its judicial attire, and getting to work.

Lord Bingham starts this part of the maj ority decision with the simple
wording of Article 15 decision: “Article 15 requires that any measures taken
by a member state in derogation of its obligations under the convention
should not go beyond what is “strictly required by the exigencies of the
situation.””'®’ With no hesitation this is interpreted as a “test of strict
necessity, or in the Convention terminology, proportionality.” '  The
principle and its sub-tests are laid down by reference to the classic
proportionality decisions, domestic, and comparative—the Privy Council in
de Freitas v. Permanent Secretary of Ministry of Agriculture, Fisheries
Lands and Housing'® and the Canadian cases of R v. Oakes'™ and in Libman

164. Id.at[115].

165. Id.at[113-114].

166 Id.at[113].

167. Id.at[30).

168. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [30].

169. De Freitas v. Permanent Sec’y of Ministry of Agric., [1999] 1 AC 69 (PC) (appeal taken
from Ant. & Barb.).

170. R.v.Oakes, [1986] 1 S.C.R. 103 (Can.).



foreigners are put on bail with restrictions, there are clearly means available
that are Jesg harmful to the liberty of Suspects than the one chosen in Part 4
of the ATSCA 177

When G, one of the appellants Was released from prison by
SIAC [Special Immigration Appeals Commission) on bail . ;;
Was on condition (among other things) that he wear on electronic
monitoring tag at al| times; that remains at his premises all the

; (Att'y Gen), [1997)3SCR. 569 (Can. Que.).
172, memmmos}ucmussum}
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equipment, mobile telephone or other electronic communication
devices; that he cancel the existing telephone link to his premises;
and that he install a dedicated telephone link permitting contact
only with the security company. The appellant’s suggest that
conditions of this kind, strictly enforced, would effectively inhibit
terrorist activity. It is hard to see why this would not be so.!™

Evidence to the sources of threat and the lack of rational connection are
brought from sources as wide and varied as SIAC, intelligence agencies, the
Newton Committee, European Commissioner of Human Rights and
elsewhere.'”

Here, the Court suddenly is no more silently respectful, or giving the
benefit of the doubt, to the government’s attempts to restrict its powers on
matters of “political character calling for an exercise of political, not judicial
powers.”'™ Indeed, it is actively and in full force engaged in reproaching
government for stigmatizing judicial decision-making as undemocratic. It
invokes the full breadth and depth of authorities—ECHR, the ICCPR, the
European Court, the House of Lords itself, the United States Supreme Court,
the European Commissioner on Human Rights, and down to the words of the
1998 Human Rights Act—to make plain that courts have a unique,
irreplaceable, and especially democratic role in allowing for and assuring
domestic protection of human rights.'®! If upon the existence of emergency
the Court sees itself just as a foreign court, foreign to the issues of identifying
an emergency just as a Strasburg court is, here suddenly it signs up to its
special domestic role.'"® It is exactly the function of domestic courts within
the regional human rights framework to ensure that rights are protected, in
regular times and in emergency times, and to allow for the discretionary area,
the margin of appreciation of the domestic government, to exist.'> As it is
the task of every state to secure rights enshrined in the Convention, and to
control their application, the courts have a recognized, well-defined role in
this enterprise.'**

With this extensive and powerful self-understanding, the court is now
fully competent, fully attentive and consciously ready not only to accept the
breadth of the Appellants’ argument from proportionality but to extend it
even further and criticize the government for irrationally choosing

178. Id.

179. Id.at[173-174).

180.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [37].
181. Id. at [40].

182. Id.

183 Id

184. Id
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immigration as the policy area to confront threats, as well as SIAC for
approving such choice:

[T]he choice of an immigration measure to address a security
problem had the inevitable result of failing adequately to address
that problem (by allowing non-UK suspected terrorists to leave the
country with impunity and leaving British suspected terrorists at
large) while imposing the severe penalty of indefinite detention on
persons who, even if reasonably suspected to having links with Al-
Qaeda, may harbor no hostile intentions towards the United
Kingdom.'®

The energized legitimacy of the court in this area allows it to extend its
critique beyond the ambit of the question of whether the measure is strictly
required to the rationality of the government’s broader policy choices,!®
Immigration powers that allow for distinction between nationals and non-
nationals are not the proper tool to handle threats that do not submit to such
distinction.'®” At once, and in great contrast to its hesitant moves on the
question of determining threats, we have a clear assurance by the court about

Finally, the court also extends jts critique beyond the scope of the rights
that are the focus of the derogation order to other rights, namely the Article
14 prohibition of discrimination, '*® Again, making use of a broad and

their unequal treatment is discriminatory, '! Justifying this on the basis of
fiifferent immigration  statuses might have been reasonable “in an

ST B
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The last stretch of this broad argument, which led from the words
strictly required in Article 15 to a full revocation on reasonableness and
proportionality grounds of the correctness of security policy choices taken by
the government, is the challenge to the government’s claim that deferential
treatment of aliens is allowed in international law, and especially in the
context of emergency.'” Here again the whole world enters into the court’s
analysis to prove a commitment to non-discrimination in the fight against
terrorism—from European sources, international sources, to domestic United
Kingdom sources.'™ This provides a line-up of sources that are powerfully
committed to strict scrutiny of governments’ attempts to excuse themselves
in the context of the uncontrollable emergencies from their commitments to
what is seen to be strictly required by international human rights law.'*

The court thus is able to stand behind an image of thick protection of
human rights while defining the features of derogation measures and while
scrutinizing the government’s policies as illegitimate, out of order,
exceptions. The danger of the unknowable, political, chaotic, uncontrollable
nature of emergencies is effectively contained in this image of strict scrutiny
and by the legitimate voice of the court as responsible for its application.

C. The Gap

This committed refutation of the government’s claim of unconfined
powers to decide on the emergency is rather shaky. There are indications of
a gap in the decision that cause readers to question the degree of its rule-of-
law significance and call it “unstable” in Dyzenhaus’ account or
“schizophrenic” in Poole’s words. %

1. The Unexplained Leap from Deference to Strict Scrutiny

First, and most strikingly, the court never directly justifies or explains
the leap that it allows itself to take quite silently between the two stages of
analysis. Addressing the government claims that “as it was for Parliament
and the executive to assess the threat facing the nation, so it was for those
bodies and not the courts to judge the response necessary to protect the
security of the public” and that both these maters are of “political character
calling for an exercise of political and not judicial judgment,”” the court
provides an answer, which cannot effectively be limited to the second stage

193, Id. at [55].

194.  See generally Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [75], [76], [80], [82],
[97], 1991, [117], [119].

195. Seeid. at [57-62), [64-65].
196. Dyzenhaus, supra note 120, at 128; Poole, supra note 127, at 10.
197. Belmarsh, {2004] UKHL 56, [2005] 2 AC (HL) 68 at [37].



190 ILSA Journal of International & Comparative Law [Vol. 22:1

of inquiry without direct and further explanation. Recall, the court agreed
that defining and identifying the existence of a “public emergency
threatening the life of the nation” is a political matter—or more emphatically,
“very much on the political end of the spectrum.”™** [t had also specifically
maintained that on this issue, being a question of fact and not of law, SIAC
have not misdirected itself in law.'”® On the legal point, the court stood

explicitly so, the distinction between legal and political is suddenly erased;
we are safely within the legal.

Furthermore, while on the existence of emergency the court tied jts own
nonintervention doctrine to the European doctrine of a wide margin of
deference to national authorities, it suddenly interpreted this doctrine as
relying on strict scrutiny by domestic courts, Quoting the European
Commissioner, it maintained:

Itis. .. precisely because the Convention presupposes domestic
controls in the form of preventive parliamentary scrutiny and
posterior judicial review that national authorities enjoy a large
margin of appreciation in respect to derogations. This is, indeed,
the essence of the principle of the subsidiarity of the protection of
the convention rights. 22

-_—

198. /d. at [29).
199, /d. at [27).

200. Id. at [28). This also explains why, as will be later shown, when analyzing the measures as
discriminatory, the court does ot seem to hesitate to positively assert what is the nature of the threat—
that it is brought about by British and foreigners alike. See infra Pant D. 2.vi.

201, Id.at[37).
202, Belmarsh, [2004) UKHL 6, [2005] 2 AC (HL) 68 at [40).
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The court teaches us that this truth is especially important in “times of
distress” when “the shield of military necessity and national security must
not be used to protect governmental actions from close scrutiny and
accountability. "> Suddenly, a wide margin of appreciation is provided
because of the promise of judicial scrutiny and not to justify its absence, and
the national judiciary becomes a legitimate part of the ‘national authority’
and not only its rubber stamp.**

What explains the leap? It is striking that not one of the majority judges
feels obliged to explain it. It seems to them obvious and transparent that
defining and identifying the existence of an emergency in Article 15 1s a
political assertion having to do with prediction, irrationality and uncertainty
but defining what is strictly required to handle it is so much a settled question
of law that the government’s assertion of discretion is a stigmatizing insult,
calling the courts to abandon their final responsibility.

The only Lord who actually justifies, or at least explains the difference
in the majority’s scrutiny on the two issues is the dissenting Lord Walker, for
whom it does not actually matter. Lord Walker thinks that on both issues
great deference must be given to the government.””® Maybe this is why his
interpretation of the majority’s motivation is the clearest unambiguous one:

A danger of terrorist action may be imminent even though there is
uncertainty as to when, where and how the terrorists attack. Indeed
(especially as the terrorists may try to use bacteriological,
chemical, radiological or nuclear weapons) the uncertainty
increases the gravity of the emergency, since it creates widespread
anxiety and the need for comprehensive precautions. Given the
requirement (under article 15) for a strict proportionate response
to the emergency, there is no reason to set the threshold very high,
and the jurisprudence of the European Court of Human Rights in
the cases concerning Northern Ireland and the Irish Republic . . .
shows that the Court has not set it very high.*%

According to Lord Walker, the level of uncertainty about the threat
correlates to the identification of a more extreme emergency. In this context
the reason to allow discretion on the existence of an emergency is that the
test regarding the proportionality of the measures is severe. This is the
rationale for the disparity, which he doesn’t embrace, between the standards
of inquiry on the two questions; as long as one is particularly strict on
proportionality, one may be particularly relaxed on the threshold question.

Id. 2t [41] (quoting Korematsu v. United States, 584 F.Supp. 1406, 1420 (N.D. Cal. 1984)).
Id. at [175].

Id.

Id. at [208].
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Lord Walker indeed captured if not the Justification, the motivating
reason behind the double standard of review. For the majority, the problem

207. Belmarsh, [2004] UKHL 36, [2005) 2 AC (HL) 63 & [86).
208 1d.at[91], [97).
209. /d
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accordance with its traditional values. The second is one of identifying a
threat to the ancient common-law freedoms and the danger of England
becoming a state in which a person can one day disappear into obscure
imprisonment, indefinite and without criminal charge. Both lines deeply
resonate in all of the majority speeches and strengthen the notion of
instability in their decision; it is exactly this sense of crisis, a threat to the
local political culture, to its institutions and to the rule of law, that the judges
recognize in the government’s claims of absolute discretion to decide how to
handle the emergency. It is this notion of threat that motivates the distinction
between the two questions in order to secure some measure of control over
the arbitrariness of executive emergency response. The distinction they must
maintain requires the majority to channel these worries elsewhere and let the
executive enjoy the benefit of the doubt.

The majority’s solution, however, with its strained control, must pay the
price of heavy legal implications. It is a legal, not to say legislative, or better,
adjudicative, answer to the conceptual problem of what an emergency is,
which operates within the tradition of the un-definable. If one must be
deferential on the question of whether Article 15 ‘threshold conditions
currently exist because it is a political question, then one knows what in
Article 15 emergency means. It is exactly that which is so un-definable, so
open, and so political that requires automatic deference to the unitary
decision maker. So we are again blocked by the forceful image of the un-
definable as it is once more ingrained into the legal practice of defining the
emergency within the derogation scheme.

The problem here is not only that this is a paradoxical consequence that
renders the practices of definition meaningless. Indeed, some might say, in
the spirit of the political exception, that the paradox of emergency exposes a
deep unsolvable tension in liberal law. What is much more striking here is
that this consequence is remarkably detached from the rich and varied terrain
of definitional practices, problems and solutions that are in fact reflected in
the framework of Article 15 derogation and specifically in the Belmarsh case.
This terrain is evaded and effectively eradicated by the conclusion that
identifying emergencies is essentially so risky that it must safely rest in
government discretion. When at the foreground of jurisprudence is the worry
that emergencies are un-definable, other definitions and other worries are
hidden, overridden or ignored.

The final part of the Article uses the Belmarsh decision, as a window to
the world of emergency definitions that is reflected in the decision, but is
ultimately hidden and obscured by the majority’s solution. This analysis
seeks to illustrate the claim that far from resisting precise definitions,
emergencies call for definitions and raise a wide range of important
definitional problems and an even wider range of solutions to such problems.
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The Belmarsh case illustrates the legal politics of definitions rather than the
premise that emergencies are indeed un-definable.

Kroll-Smith and Gunter plainly state in their essay, Legislators and
Interpreters in Disasters, “A definition is a way of seeing, a strategy for
looking. And every way of seeing, as common wisdom reminds us, isalsoa
way of not seeing.”?'* Unless we are able to see beyond the legislated
definition of emergency as that which is un-definable, we are doomed to
overlook the significance of the problems and most importantly the
significance of the variety of perspectives they allow into the spaces in which
emergencies are defined, identified, and contested.

IV. BELMARSH: A WINDOW TO AN ALTERNATIVE
POLITICS OF DEFINITIONS

In a wild contrast to the image of the un-definable, the decision in
Belmarsh opens up a world of definitions, requirements for definitions, and
assumptions with regard to definitions. This abundance of problems,
arguments and perspectives refutes the alleged impossibility of defining the
emergency. Not only does the court itself from the very first paragraph
define the emergency by its own description, it also helps to document a
range of other processes and procedures through which the emergency was
defined and is being defined, as well as a range of arguments contesting them.
In this part this hidden complexity is demonstrated by mapping the different
questions or problems of definitions in three large categories:

1. What is a public emergency? This consists of the questions
of what type of emergency a terrorist threat is and how the
feature “threatening the life of the nation” should be
interpreted.

2. How should one identify the conditions of the emergency?
This consists of the questions of what the proper methods for
identifying the scope and intensity of threats and the proper
process, procedures, and standards for identifying threats are.

3. Where should the process of identification take place? This
consists of questions about the agents and institutions that
should be involved in such a process.

_ Alternative answers to these questions are uncovered in the Belmarsh
decision. This, I conclude, is the decision's alternative, though disregarded,
legal politics of definitions.

210.  Kroll-Smith & Gunter, supra note 7, at 164.
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4 What s the Threat? Defining “A Public Emergency Threatening the Life
of the Nation”

|. What Kind of Threat? What Type of Emergency?

a. The Majority’s Background: A Post-9/11 Terrorist Emergency

The decision starts with a description of the emergency. It portrays the
attacks on the United States and ties them to the experiences of threat at home
and elsewhere:

The mounting of such attacks against such targets in such a country
inevitably caused acute concerns about their own security in other
western countries, particularly those which, like the United
Kingdom, were particularly prominent in their support for the
United States and its military response to Al-Qaeda, the
organization clearly identified as responsible for the attacks.
Before and after 11 September Usama bin Laden, the moving spirit
of Al-Qaeda, made threats specifically directed against the United
Kingdom and its people.”"

In one quick introductory paragraph, the court introduces a detailed
story identifying the conditions that constitute the current emergency. An
organization that has for many years announced its aggressive intentions
towards the United Kingdom and its western allies has managed to carry out
an unprecedented attack against the United States as the most prominent
supporter of the United States military response, the United Kingdom has
also come under direct threats. So, as the decision begins, the reader already
confronts not only a knowable phenomenon, but also one, which fits the
conventional portrait that is well known 10 him and quite simply identified.

b. The Derogation Order’s Background: An International
Emergency with a Local Take

This image of a terrorist threat factually recognized by the court’s
background description is complicated by the government’s description of
the threat in the derogation order. There it is depicted as a continuous
international threat that is being domesticated by the local threats of foreign

nationals. Recall that the order is structured to fit the requirements in Article

15 of the Convention. The first part is entitled, “public emergency 1n tllg
United Kingdom,” and it describes what constitutes the current emergency.

211, Belmarsh, [2004) UKHL 56, [2005] 2 AC (HL) 68 2t [6).
212, Id.at[11).
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international threat.2™ “I its resolutions 1368 (2001) and 1373 (2001), the

nited Natjons Security Council recognized the attacks as 3 threat to
international peace and security.”"*> Then the nature of the threat is briefly
elaborated—again, with reference to United Nations Security Council

The threat from international terrorism is a continuing one. In jts
resolution 1373 (2001 ), the Security Council, acting under Chapter

Then the description moves to identify the local aspect of the threat:

There exists a terrorist threat to the United Kingdom from persons
Suspected of involvement in international terrorism, In particular,
there are foreign nationals present in the United Kingdom who are
Suspected of being concerned in the Commission, preparation or
instigation of acts of international terrorism, of being members of
organizations or groups which are so concerned or of having links
with members of such Organizations or groups, and who are a
threat to the national security of the United Kingdom.2!”

The schedule concludes, “As a result a public emergency, within the
meaning of Artjcle 15(1) of the Convention, exists in the United
Kingdom.”'8 Thjs is 5 declaration of the existence of an emergency in the
United Kingdom, characterized as a “public emergency, within the meaning
of Article 15(1) of the Convention” based on these facts:

1. The terrorist attacks of September 1 | in the United States and
their British and other victims.

213, Derogation Order, supra note 2.
214. 14
2i5. M
216. Id.
217. id.

218, Derogation Order, supra note 2.
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2. United Nation Security Council recognition of the attacks as
a threat to international peace and security.

3. A United Nations Security Council requirement for all States
to take measures to prevent the commission of terrorist
attacks, (“including by denying safe haven to those who
finance, plan, support or commit terrorist attacks™).

4. A terronist threat to the United Kingdom from in particular
foreign nationals who are present in the United Kingdom and
are suspected of being involved in terrorism, of being
members of terrorist organizations or groups or of having
links with such, and who are themselves, we are told, a threat
to the United Kingdom.***

So we have a more specific terrorist emergency that can now be called
a public emergency in the Article 15 sense, it is recognized in United States
attacks, United Nations declarations, and local threats from persons who by
nationality are foreigners in England and are suspected of planning attacks
against the United Kingdom™® ;

¢. Lord Hoffmann: A Competing Crisis of Legality and Its
Overtones in the Decision

As a mirror image of the first paragraph of Lord Bingham’s speech,
which described the emergency situation on the basis of the attacks on the
United States, the threats from Al-Qaeda causing acute concerns, in his first
paragraph Lord Hoffmann identifies a threat as deep and as worrying as
that™' This case, he tells us “calls into question the very existence of an
ancient liberty of which this country have until now been very proud.”*
Here the stage is already set to acknowledge an alternative crisis; the ancient
history that is the national pride of the British is threatened, shaken, and
disturbed by the exceptional measures taken by the government under the
guise of an emergency.

Lord Hoffmann reminds us, “The question in this case is whether the
United Kingdom should be a country in which the police can come to such a
person’s house and take him away to be detained indefinitely without
trial. ™ This is the threat, becoming a country in which the police can come
and take away someone, forever. Lord Hoffmann identifies the danger
through this image as the conditions that constitute it. This threat—that

219. Id.

20, Id.

221. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [86].
22 I

223, Id.at[87].



198 ILSA Journal of International & Comparative Law [Vol, 22:]

England is changing forever—is also what drives the burst of national
localism in the next paragraph. This is not “some special doctrine of
European law. Freedom from arbitrary arrest and detention is a
quintessentially British liberty, enjoyed by the inhabitants of this country
when most of the population of Europe could be thrown into prison at the
whim of their rulers.””** This picture of domestic normality is set up as the
basis for what is now experienced, the fearful image of antiterrorist
exceptional measures changing the very essence of British political liberty.
The United Kingdom will now be like those other countries in which, once
under suspicion, one can expect to be taken one day and never come back. [f
the alternative threat is only hinted at in the beginning of the speech, at the
“finale,” after the conditions for an Article 15 emergency are laid down, it
becomes explicit that:

The real threat to the life of the nation, in the sense of people living
in accordance with its traditional laws and political values, comes
not from terrorism but from laws such as these. That is the true
measure of what terrorism may achieve. It is for Parliament to
decide whether to give the terrorists such a victory. ™

It is the sovereign, according to Lord Hoffmann, who must decide how to
respond to such threat.

Lord Hoffmann’s dissent is not the only place in the decision in which
the derogation measures are themselves described as a threat, a terrible
danger, and a crisis, which the judges must resist. In the majority speeches,
too, images are brought from the ‘dark days’ in which democracy was losing
grip because of perceived necessities. For example, Lord Scott, who is
willing to allow the Secretary of State “the benefit of the doubt™ despite his
“great doubt™* that the threshold criterion of Article 15 is satisfied, wamns:

Indefinite imprisonment in consequence of a denunciation on
grounds that are not disclosed and made by a person whose identity
cannot be disclosed is the stuff of nightmares, associated whether
accurately or inaccurately with France before and during the
Revolution, with Soviet Russia in the Stalinist Era and now
associated, as a result of section 23 of the 2001 Act, with the
United Kingdom.?*’

224. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [88].
225, Id.at[97).

226. Id.at[154] (Lord Scott).
227, Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [155).
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Lord Rodger, who expresses “some hesitation” about the existence of
an Article 15 emergency”® but bears in mind that “courts do not have the
expertise™ similarly warns: “Sometimes . . . as with the Reichstag fire,
national security can be used as a pretext for repressive measures . , "3
This, he reminds us, can happen even in good faith—like the treatment of
German and Italian enemy aliens in World War I1.2*' Lord Walker, who in
his dissent finds that indefinite detention is indeed proportionate,
nevertheless recalls the dangers of oppression in the interest of national
security and the threat of tyranny. “It is sufficient to refer . . . to the show
trial and repression which followed the Reichstag fire in Berlin and the terror
associated with the show trials of Zinoviev, Bukharin and others in Moscow
during the 1930s.7%

The alternative crisis therefore looms large at the background of the
majority’s position, as well as at the foreground of Hoffmann’s dissent. It is
the court’s special expertise as human rights guarantor to detect and declare
human rights and legality crises and to respond to them. As Lord Hope,
quoting Baron Hume (in the Commentaries of the law of Scotland Respecting
Crimes, 1844) asserted:

(1]t is obvious that . . . every court . . . must have the power of
correcting the greatest and most dangerous of all abuses of the
forms of law—that of the protracted imprisonment of the accused,
untried . . . 2?

With the dangers of the nineteenth century in memory, Lord Hope goes
on to warn, “the risks are as great now in our time of heightened tension as
they were then.”™*

2. What Is a “Public Emergency Threatening the
Life of the Nation?”

a. ECHR Jurisprudence

Although the majority does not explicitly consider or decide this
question for itself, it does refer to a variety of definitions in European
instruments and sources. Especially, the need to follow the line of ECHR

228. Seeid. at [165] (Lord Rodger).
229. Id. at[166].

230. Id. at[177).

231. 1d

232.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [193].
233, Id. at [100] (Lord Hope).

234. Id.
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cases opens up ap interesting et of examples for definitions gpg
demonstrations of definition analysis going back from the 19505 to the 19905
in ECHR Jurisprudence,

i Lawless v, Ireland: Establishing the Court’s Role on the Question of

conception, ™29 ¢ does so on the basis of evaluation of facts to find that the
Irish government “reasonably” deduced the existence at the time of a “public
emergency threatening the life of the nation™:

235. Lawless v. Ireland (N, 3), 1 Bur. ct. HR 15 (1961) at para. 28,
236. 11 at para. 14,
237, Id. atpara. 719,

238, Lawless, 1 Eyr. CLHR. g Para. 28; The court in Belmarsh does not take on this definition
neither does jt Temind the reader that there wers Competing definitions of emergency in the dissenting
Opinions in the Commissjon s Teport. A v, Sec’y of State for the Home Dep't, [2004] UKHL 56, [2003)
2AC.68 3 [154]). In this Case a nine-member majority in the European Commission of Human Rights
defined 5 ‘public emergency’ for the Purposes of Articje 15 of the European Convention as “, situation
of exceptional ang imminent danger or crisis affecting the general public, as distinct from particular
&roups, and constituting a threay to the organized life of the Community which Composes the State in

One i i between

to circumstances of war. Another dissenting opinjon Suggested that a pybiic emergency existed only when

the constitutiona] order of the stage had completely broken down when the different branches of

Sovernment coylq 0o longer function, OREN Gross & FIoNNUAL 4 Ni AoLAm, Law N TIMES OF Crisis:
at 249,

239, Lawless, | Eur. Ct. HR. para. 28,
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1. [TThe existence in the territory of the Republic of Ireland of a
secret army engaged in unconstitutional activities and using
violence to attain its purposes;

2. [Tlhe fact that this army was also operating outside the
territory of the State, thus seriously jeopardizing the relations
of the Republic of Ireland with its neighbour;

3. [T]he steady and alarming increase in terrorist activities from
the autumn of 1956 and throughout the first half of 1957.2

These facts would not be enough to constitute the existence of
an Article 15 emergency without the existence of one more factor:

4. A specific attack on the night of July 3 to 4 which had brought
to light the imminent danger to the nation caused by
continuing military activities of the IRA on Irish territory.>*'

On July 5, the Irish government proclaimed an emergency and later that
month addressed the Secretary General stating the purpose of the
detentions > The Irish government, the ECHR Court then proclaims, was
justified in declaring that there was a public emergency in the Republic of
Ireland threatening the life of the nation.**®

What the Belmarsh majority recalling Lawless does not emphasize is
that the ECHR Court in this case deliberately assesses the questions: 1. what
is a public emergency; and 2. whether one exists or doesn’t exist. The next
stage for the Lawless court was to determine whether the measures taken
were strictly required by the exigency.

For the European Human Rights Court in its very first judgment, the
definition of emergency was “natural and customary,” clear and quite
straightforward in application: an exceptional situation of crisis or
emergency; affecting the whole population; constituting a threat to the
organized life of the community; and including a requirement of imminent
danger in the process of identification.

ii. The Greek Case: High Standard of Review over the
Existence of an Emergency

From this first case taken to establish ECHR scrutiny over the question
of the existence of an emergency the court moves to The Greek Case, in
which the government of Greece failed to persuade the European

240. Id

241. Id para 29.

242. Id. para. 24, 28.

243, Lawless, 1 Eur. Ct. HR. para. 30.



202 ILSA Journal of International & Comparative Law [Vol. 22:1

Commission that there was a public emergency threatening the life of the
nation such that derogation would be justified 2

The only thing that the court in Belmarsh takes from The Greek Case is
the development by the Commission of the test for what constitutes a public
emergency, adding the requirement of actuality or imminence:

Such a public emergency may then be seen to have, in particular,

the following characteristics:
1. It must be actual or imminent.
2. Its effects must involve the whole nation.
3. The continuance of the organized life of the community
must be threatened.
4. The crisis or danger must be €xceptional, in that the

The Greek Case on the question of defining the emergency stands for
much more than this—it is an example of a serious and probing scrutiny of

In the name of “The National Revolution,” constitutional guarantees
protecting human rights were suspended.*” Mass arrests, purges of the
intellectual and political community, censorship, and martial law followed, 2**
The revolutionary government created a military dictatorship and in May
1967 informed the Secretary General of the Council of Europe that Article
15 of the Convention was being invoked.**® The governments of Denmark,
Sweden, Norway and the Netherlands made applications against Greece
which were heard, discussed at length and published in the European
Convention Yearbook of 1969,

the Commission laid down an impressive project, objective and un-
deferential, of factual and legal analysis regarding the existence of an
emergency in the case and the applicable standards of review.2 One of the

normal measures or restrictions, permitted by the
Convention for the maintenance of public safety, health
and order, are plainly inadequate 245

244, d para. 150,

245.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [18] (quoting The Greek Case, 12
Y.B. Eur. Conv. on HR. 21, para. 153).

246.  The Greek Case, 31 Eur. Comm’n HR. 1, 70, para. 22.

247. Seeid.
248. Id até6.
249, Id at2.
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major questions was whether there was on April 21, 1967 in Greece a public
emergency threatening the life of the nation.”' Here the court distinguished
between three “heads of the threat™ on the basis of Greece’s claims that there
was an emergency—the communist danger, the crisis of constitutional
government, and the crisis of public order.”? On each of these types of
emergencies, Of sources of threat, the Commission heard evidence by
witnesses - at least thirty witnesses are named and described in the
presentation of evidence on the question of a communist danger alone - and
received documents, among them reports of political gatherings, speeches by
political leaders, newspaper articles, secret dispatches, plans of action and
more.2 Evidence was brought and discussed regarding the authenticity and
relevance of these documents.”*

In its discussion of each of the different types of crisis claimed by
Greece, the Commission provided interesting criteria and distinctions. For
example, on the issue of “communist threat” it distinguished between
communist plans and their ability to execute the plans and argued that
communist takeover was not imminent.”s On the “political crisis” the
commission distinguished between “widespread anxiety about the future of
political institutions™ and such that require suspension of the constitution.
Witnesses were brought to pledge their allegiance to the constitution.”®” On
the presence of “crisis of political order” the Commission distinguished
between “a state of tension in Athens and Salonica” and the “state of
emergency” to which the Article refers.”* It fully elaborated on the question
what is “a public emergency threatening the life of the nation,” “the criteria
governing the control of declaration of public emergency” and applied them

government cannot invoke an “emergency situation which they themselves created as 2 justification for
derogating from Articles of the Convention in order to remain in power. The commission considered this
and decided that the revolution itself did not deprive of Greece of its rights, or absolve it from obligations
under the convention.” The Greek Case, 12 Y.B. Eur. Conv. on H.R. 21, para. 58, 60. The second was
whether the procedural requirements of Article 15(3) had been fully met by Greece. The applicants argued
that Greece failed in its submission to the Secretary General to indicate the Articles of the Convention
from which it had derogated; to furnish the complete text of the administrative measures; to provide full
information with regard to the administrative measures taken. Id. para. 74. The Commission maintained
that they were correct and upheld a strict procedural requirement. See id. para. 225.

251. The Greek Case, 31 Eur. Comm’n HR. 1,70, para. 51-125.

252. Id.para. 51.

253. Id. para. 55-58. Among them were members of government from the periods before and
afier the coup, other officials from the previous regime and the current one, officers of the armed forces,
economic officials and heads of unions, legal professionals, publishers and journalists from the press, one
NGO delegate and even a Professor of Byzantine Literature from the university of Athens. The Greek
Case, 12 Y B. Eur. Conv. on HR. 21, para. 96.

254. See generally The Greek Case, 31 Eur. Comm’n HR. 1,70, para. 59-75.
255. Id. para. 61.

256. The Greek Case, 12 Y.B. Eur. Conv. on HR. 21, para. 126.

257. Id.para 183.

258. Id.para 149.
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iii. That the Post-9/11 Global-Terror Emergency is Not an
Article 15 Emergency

It is not only, the Appellants claim here, that European States who are
similarly threatened by terrorism have not derogated, but that they
consciously and collectively decided not to derogate in these new
circumstances of global danger.?”? From these statements the appellants
claim that post 9/11-terror threats should not be regarded as “threatening the
life of the nation.”®” “In their fight against terrorism,” so resolved the
Parliamentary Assembly of the Council of Europe in its Resolution 1271,
January 24, 2002, “Council of Europe members should not provide for any
derogations to the European Convention on Human Rights.™™ It also called
on all member states to “refrain from using Article 15 of the European
Convention on Human Rights . . . to limit the rights and liberties guaranteed
under its article 5.2 The United Nations Human Rights Committee in its
General Comment No. 29 on Article 4 expressed “concern that states appear
to have derogated from rights Protected by the Covenant, or whose domestic
law appears to allow such derogation, in situations not covered by Article
4.7 Finally, the European Commissioner for Human Rights expressed his
opinion that “general appeals to an increased risk of terrorist activity post
September 11th 2001 cannot on their own, be sufficient to justify derogating
from the Convention . . ™7 The experiences of the 9/11 era, we learn from
the Appellants, have a lot to add to the definition of emergency in Article 15,
both on what a public emergency is and on what it is not.

¢.  Lord Hoffmann’s Competing Definition: A Threat to the
State as a Social Organism

Lord Hoffmann also resists the definition of emergency that includes
threats such as the 9/11 terrorist attacks > He goes further and presents his
own analysis of Article 15 according to which a threat to the life of the nation
is a threat to the continuation of the institution and values of the state as a
social organism—not to its people. In paragraph 91 he asks, “what is meant

by ‘threatening the life of the nation?”?™ He explains the essential terms:

272, Id.at[23).

273. Belmarsh, [2004] UKHL $6, [2005] 2 AC (HL) 68 at [24).

274, Id. at[23).

275. .

276. H.

277.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [23] (citing Opinion 1/2002 of the
Council of Europe Commissioner for Human Rights. Comm DH (2002) 7, 28 August 2002 [33).).

278, Id.at[97).

279. M.
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The “nation” is a social organism, living in its territory (in this case
the United Kingdom) under its own form of government and
subject to a system of laws, which expresses its own political and
moral values. When one speaks of a threat to the life of the nation,
the word “life” is being used in a metaphorical sense. The life of
the nation is not coterminous with the lives of its people. The
nation, its institutions and values, endure through generations. In
myimpmﬁmﬁspects,ﬁngiandis&nesamenaﬁonasitwasal
the time of the first Elizabeth or the Glorious Revolution. The
armada threatened to destroy the life of the nation not by the loss
of life in battle, but by subjecting English institutions to the rule of
Spain and the inquisition. The same was true of the threat posed
by Nazi Germany in the Second World War. This country, more
than any other in the world, has an unbroken history of living for
centuries under institutions and in accordance with values that
show a recognizable continuity.”*’

With this definition of “threat,” “life,” and “nation,” Lord Hoffmann
then considers the European Court’s analysis of the concepts as unhelpful, a
“desiccated description.”! It only means, he explains, that the European
Court gives the states a wide margin of appreciation in deciding “both on the
presence of such an emergency and on the nature and scope of derogations
necessary.””*> “What this means is that we, as a United Kingdom court, have
o decide the matter for ourselves.™*

As seen, the Belmarsh descision unfolds a range of alternative
arguments, positions and claims on the first question: “what the emergency
in Article 15 ECHR is.” Whata:eﬁlcmndiﬁonsthatsaﬁsfythetetm“public
emergency threatening the life of the nation?” Does it require imminence
and temporariness? Is it a threat to “the jon” or to “the nation,” its
institutions and its values? Doesttmtenoriﬂﬂ:rmtsatisfyﬂwhcomﬁﬁm?
What exactly is the threat experienced? Is it a condition of anxiety caused
bythe US. 911 trauma? [s it 2 condition announced by the United Nations
Security Council” Is it global? s it local” Is it actually the terrorist threat
oris it am altermative threar caused by “such ws” 25 the one alowmng for
uiltmenely pvondied. m the GsOBEIOL

Id.
; M[m]mn.ss,[mzmmx_)ssn[gz}.
(quoting Ireland v. United Kingdom, 2 Eur. Ct. HR. 25, para. 207 (1978)).

L

Id.
I
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B. How Should One Identify the Conditions as an Emergency?

1. Methods of Identifying the Scope and Intensity of Threats

As seen in the derogation order, the government presented its methods
of identification by (1) reference to actual conditions of threat: (2) reference
to the United Nations resolution regarding an international threat; and (3) by
announcing that an emergency exists.”® However, reflected in the decision
are other suggestions regarding identification methods that arise from the
interpretation of the specific requirements of Article 15.

a. Learning About Imminence

Recall that the appellants argued that if the emergency was not actual it
must be shown to be imminent.”®> In submitting that the test of imminence
was not met, the appellants pointed to ministerial statements that there was
no immediate intelligence or evidence pointing to a specific threat ™ The
government, in turn argued that an Article 15 emergency could properly be
regarded as imminent if “atrocity was credibly threatened™ by a body such as
Al-Qaeda, which demonstrated its capacity, and could be committed without
warning at any time.”’ This claim is echoed in Lord Walker’s dissent when
he claims that a terrorist threat, for the mere fact of the event being unknown
and unpredictable as to when, where and how it will take place, is indeed
imminent.2*8

b.  Learning About Temporariness

The Appellants argued that an Article 15 emergency must be temporary
and cannot require long-term adjustments because these cannot be justified
as derogation measures. > It relied again on statements by official
spokespersons that the threat that the United Kingdom faces is “near-
permanent.” **  The government argued contrarily that an emergency
couldn’t be artificially defined as temporary. ' Such a method for
identifying an emergency that requires the person who detects an extreme

284. See Derogation Order, supra note 2, at 2.

285.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [21].
286. Id. at [166].

287. W at [25]).

288. Id. at[208).

289. Seeid. at[21].

290.  Belmarsh, [2004] UKHL 36, [2005] 2 AC (HL) 68 at [22).
291, Id. at[25).
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threat to know in advance that it is not going to endure, was implausible
according to the government’s argument.**?

¢. Learning from the Practice of Other States

The Appellants argued that the practice of other states, none of which
had derogated from the European Convention, strongly suggests that there
was no public emergency calling for derogation.”® It relied on sources in
European countries and within the United Kingdom that both urge the United
Kingdom to refrain from derogation and alert the government to this
anomaly.?® “The United Kingdom is the only country to have found it
necessary to derogate from the European Convention on Human Rights. We
found this puzzling, as it seems clear that other countries face considerable
threats from terrorists within their borders.”* So commented the statutory
Newton Committee.?*

In response, the government argued that the method of looking to the
decisions of other states is improper.”” The practice of other states cannot
mean much because each government is “the guardian of its own people's
safety and must make its own judgment on the basis of facts known to - i
This British exceptionalism is to be understood on the basis of the fact that
the United Kingdom is not only an enemy of Al-Qaeda but also a special ally
to the United States™”

d.  Comparing Emergencies: Learning by Applying the
European Court Standards

In the government’s argument with regard to the inadequacy of the
requirement that emergencies in Article 15 must be only short-term crises, it
specifically relied on the Northern Ireland emergency derogation case of
Marshal v. UK. in which a long-term emergency derogation, lasting more
than nine years from the previous decision, was accepted. Similar
comparisons can be found in the majority decision where Lord Bingham
presents his legal argument from the European case law.>® He stipulates, “If
it was open to the Irish government in Lawless to conclude that there was a

292. Seeid.

293. Id.at[24]

294. Id.at[23].

295.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [23].

296. ANTI-TERRORISM, CRIME AND SECURITY ACT 2001 REVIEW: REPORT, HC 100, at 189

297. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [25].
298. Id.
299. M.
300. Id
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public emergency threatening the life of the Irish nation, the British
government could scarcely be faulted for reaching that conclusion in the
much more dangerous situation which arose after 11 September ! The
examples in European Jjurisprudence provide the court and the government
indication about the level of threat that was applied then, and may be
consistently applied to the current process of identification. If 3 Lawless-
type emergency was acknowledged, and on the assumption that the current
emergency is more severe, an emergency declaration in this case may
coherently be acknowledged and deferred-to.

e.  Learning About the Nature of the Threat from the
Nature of the Measures

At the same time that they resist the urge to decide whether the current
threat is an €mergency and bear in mind that courts have no expertise in this

measures from which he adduces that we are in “an emergency.” 3
“Indefinite imprisonment without charge or trial is anathema in any country
which observes the rule of law. It deprives the detained person of the

i T

301.  Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [28}; see also id. at [165] (Lord
RO(?S;!‘) (rejecting the appellants claim that there was no emergency). Lord Rodger also relies on the
decision in Lawless, which held that the Irish government reasonably deduced the existence of such
emergency—there the government confronted terrorist threats and there they were continuous and not
temporary. In comparison to this situation—these current emergency which were not contested by the
European Court, were less acute. Jd.

302 zd.at[116).

303, /d.at[74).

304. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [s3].
30S. /. at [87] (Lord Hoffman),

306. 7d. at [83).
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[ Learning from the Nature of the Threat About the
Nature of the Measures

i.  The Analysis of What Is “Strictly Required” Relies on an
Assumption About the Threat

Although the majority is decidedly deferential to the government’s
claims about the threat, acknowledging that these types of questions that have
to do with risk are preeminently political, it nonetheless freely interprets the
government’s claim about the nature of the exigency in order to scrutinize
the measures.’” In its proportionality analysis, the court relies on SIAC’s
assertion contesting the Home Secretary consideration that “the serious threat
to the nation emanates predominantly, and more immediately from the
category of foreign nationals.”*® The threat, SIAC concluded on the basis
of the evidence before it, “is not so confined. There are many British
Nationals already identified . . . who fall within the definition of ‘suspected
international terrorists’”3® Since the threat is not confined to foreign
nationals who cannot be deported, but also emanates from British nationals
and foreign nationals who are deported, the measures are not rationally
connected to the objective and are certainly not the least harmful measures
available.’'" Assumptions and arguments about the nature of the threat are
used in the analysis of what type of response to that threat is strictly and

rationally required.3!!

ii. Lord Rodger’s “Equality of Threats”

A version of this method of using assumptions regarding the threat in
defining the measures is Lord Rodger’s depiction of the discrimination
argument. According to Lord Rodger, the equality between the analog
groups is not equality in rights, but an equality in the threat they pose.3'2 The
threat is the same irrespective of the nationality of the individuals involved '3
In the absence of any satisfactory evidence, that members of the two groups
posed substantially different threats, the judgment of the government and
Parliament, that the exigency of the situation did not require the detention of
British suspects, undermines their simultaneous judgment that it was

307. Id.at[113].

308. Id.at[32).

309. Id. (quoting SIAC Judgment at para. 184).
310. Id.at[31].

311. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [122). (Relying on such threat
fationale arguments by the Newton Commission, JCHR, the European Commissioner and more),

312, Hd.at[77).
313. Id. at[161] (Lord Rodger).
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current condition.*® Therefore, the question is: Do the exigencies of the
situation that we face now, in which the threat is not imminent, require ﬁhat
appellants be deprived of liberty?® The question of Wwhether the derogating

A b BB o

314 id. at[168).

315, Md.at[132),

316. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [171].
317. Id‘at[le(LordHopeL

318. ld.at{l!‘?}.

319. Id.at[119).

320 k. at[221), 121,
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measures are strictly required is judged in respect to the exigencies and, in
Lord Hope's words, according to the “nature of the emergency™ and whether
there are other ways, alternative and less harmful ways, to deal with it.**' If
this is the nature of the emergency, not imminent, long term, possibly
indefinite, are the indefinite detention of foreigners strictly required to handle
it? Lord Hope answers this question negatively.**’

Thus, alternative methods for identifying threat are proposed in the
decision. How can we know whether the conditions of Article 15 are in
existence? From United Nations Security Council resolutions? By reference
to the government’s statements and declarations? From other States’
practices and declarations? By comparing current experience to past
precedents? By analyzing the response measures? By assessing the
rationality and proportionality of the measures? By judicial intuition about
the proper relation between the intensity of threat and the intensity of the
measure? This leads to the next set of concerns about how should such
intuition be informed concerns about the proper process, and procedure for
identifying and declaring Article 15 emergencies.

2. Proper Process, Procedures and Standards of Identifying Threats

The process of identifying emergencies does not only require special
methods but also proper procedures and standards for identification and
review. What is a proper process of identification? Are there special
procedural and evidentiary requirements? What standards of knowledge and
of expertise would guarantee a proper process? And what standards would
guarantee proper review for such process?

a. The Reguirement of an Informed Process

Recall that the Appellants’ argued that the emergency is not actual and
that no evidence was shown that there was an imminent danger to public
safety.” In this argument they relied on reports by the Joint Committee on
Human Rights in which this argument was stressed, “[h]aving considered the
Home Secretary’s evidence carefully,” the JCHR stated while the ATSCA
bill was still pending before the two Houses, “we recognize that there may
be evidence of the existence of a public emergency threatening the life of the
nation, although none was shown by him to this Committee.”**

The claim is more fundamental than the simple argument that

321, Belmarsh, (2004] UKHL 56, [2005] 2 AC (HL) 68 at [109], [121].
322. Id.at[124).
323. Id at[24]

324. Id. (quoting JCHR, SECOND REPORT OF THE SESSION 2001 ©2,HL.37,H.C. 372, para. 30
(UK.) (made when the 2001 Act was a Bill before Parliament); see also JCHR, FIFTH REPORT OF THE
SESSION 200102, H.L. 51, H.C. 420 para. 4 (UK.).
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imminence was not shown. According to the JCHR, the government must
make available to the Committee as wel] as to each house, and not merely to

b.  The Problem of Evidence

The court was also especially reluctant to €Xxpose itself to questions of
evidence for the government’s claim that there js an emergency. While the
Attorney General “expressly declined™ to ask the court to read the sensitive
closed material that Was considered by SIAC alone, Lord Bingham
concluded, without seeing the material, that “the closed material no doubt
substantiates and strengthens the evidence in the public domain, [but] it does
not alter its essential character and effect.”? SIAC was not misdirected in
law “and the view which it accepted was one it could reach on the open
evidence in the case 329 This, however, is a puzzling conclusion coming

327 Belmarsh, [2004) UKL 56, [2005] 2 AC (HL) 68 & [30].
328. Id.at[27),

329 Ja

330 . at[165).
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More troubling is that the court did not pay attention to the claim that
the full evidence should be provided to Parliament, if not to the courts. While
giving the executive the benefit of the doubt, it could have at least entertained
the argument that for such process to be legitimate, the legislator at least
should have access to the full picture. Instead, the court relied solely on open
general statements, which were all it needed in order to defer on the question
of the existence of an emergency while scrutinizing the measures as not
strictly required. However, if the court is right and it is truly not competent
to scrutinize such decisions, it is especially important to assure that the
process of identifying an emergency will be based on the relevant and full
evidence.

The problem of closed evidence is important not only for the judge who
wishes to be informed on the nature of the exigency in order to scrutinize the
proportionality of derogation measures, but because, as the Appellant’s
argue, there should be a space for contesting assertions about the existence
of an emergency.! If those who are affected by the government’s claim
have only access to public material, this material must be as full as possible.
In the case of SIAC, this was solved by the somewhat problematic
mechanism of the “special advocate™—while the detainee and his lawyer
cannot know much of the case against him, his special advocate can see it,
cross-examine witnesses, make representations to SIAC about it, and he may
even persuade SIAC that some of the material should be disclosed to the
detainee.’*

David Dyzenhaus argued that “constitutional furniture” must be put in
place in order to ensure that governments and parliaments deserve “due
deference.™ If they cannot allow into the public domain more detailed
information about the precise nature and scale of the threat, the authorities
should devise “some system within Parliament whereby that part of the
government’s case that cannot be publicly debated can be heard.”* The
court’s solution of deference on “political issues” relies on the assumption
that the most important evidence, that which has to do with our very
existence, must remain in secret.>*’

331. Id. at[42].

332, Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [155].
333. Dyzenhaus, supra note 120, at 130.

334. I

335, Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [42].
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¢.  Local Sensitivities as a Standard for Identifying Threats
i.  Local Sensitivities in ECHR Jurisprudence

Recall that the government relied on the European Court’s deference 1
“national authorities™ to base its claim that the British Court must also defer
to government on these issues.’*® The idea behind the doctrine is that in order
to identify a threat, local capabilities must be in place. But the implications
of this standard are contested and a variety of options are reflected in the
decision.

Ireland v. United Kingdom, and the claim of national authorities
“better position” based on direct and continuous contact. The court in
Belmarsh learns that it should pay deference to the government’s assertion
that there is an emergency from, among others, the case of Ireland v. United
Kingdom, in which the question of whether an emergency existed was agreed
upon by the parties, the Commission and the court.® The decision’s
contribution to the standards of review is in stressing local sensitivities in
deciding the existence of an emergency. With no argument by the Appellants
against the existence of an emergency, the ECHR Court explains why its
Article 15 doctrine allows “a wide margin of appreciation™ to national
authorities:

By reason of their direct and continuous contact with the pressing
needs of the moment, the national authorities are in principle in a
better position than the international judge to decide both on the
presence of such an emergency and on the nature and scope of
derogations necessary to avert it.>*®

Nevertheless, the States do not enjoy an unlimited power in this respect.
The court which with the Commission is responsible for ensuring the
observance of the States’ engagements,* is empowered to rule on whether
the States have gone beyond the extent strictly required by the exigencies of
the crisis.** The domestic margin of appreciation is thus accompanied by
European supervision.3*!

This move towards a statement that the State is in better position than
the European Court is criticized by authors who see this as an abdication of
scrutiny, “or at best the power to stamp a state decision with the legitimacy

336. Id.at[176).
337, Id.at[18].
338. Id.

339, Council of Europe, European Convention of Human Rights art. 19, Nov. 4, 1950.
340 Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [18].
41 Jd



of the Convention’s seal of approval.™* In fact, with no argument regarding
the existence of an emergency, the court could be seen as articulating a
standard for identifying local emergencies that is specifically tuned to local
contestation.>® The criticism may be more relevant to later cases in ECHR
jurisprudence, which seem to signal a move to discretion as an excuse to
refrain from scrutiny.

Later cases, a state-focused doctrine: From Ireland v. United Kingdom,
the Belmarsh court moves to the later cases that seem to repeat the account
of local capacities while standing for a wide, almost total, deference to a
State’s decision on the existence of emergency. In Brammigan v. United
Kingdom, the ECHR repeats Ireland v. United Kingdom in general, asserting
a wide local margin of appreciation to local authorities.™* It must be stressed
that in most of these later cases, there is no real contestation over the question
of whether there is an emergency and the limited role of the court is simply
stated to signal that it does have some role in this question.**

ii.  Local Sensitivities Within a Regional Human Rights Regime

On the issue of proportionate response, the Belmarsh court articulates a
important role of the domestic court in the regional framework of the human
rights Convention >* According to this argument, the Convention regime for
the international protection of Human Rights requires national authorities.
including national courts, to afford effective protection.™ “The machinery
ofpundim”ﬂmCmvulimisinﬂ:lmqwctsubsidiarywlhemﬁonal
systems of protection ** In fact, the standard of a “large margin of
Mhmmm”mwmecﬁmﬁ\m of
domestic controls.>® “It is now recognized.” the court quoies its own
dod:iae,aswdlasthe!iuomemt’smdﬂnCmmnissioner’sposiﬁon,
“that domestic courts must themselves form a judgment whether a

342 Ni Aoliin, supra note 261, at 117-18 (arguing that “Ireland v. United Kingdom started the
ﬂm&M’ﬁm&e&nwWﬁzmMyﬁmwﬁmw“ﬁmmem”}

343, Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [37].

344, WWWV.MKM]?W,CLELRJSQ(W%B.

345. The court and the applicants agree on the existence of emergency. Aksoy v. Turkey, 1996-
VI Eur. Ct. HR. 2260. barmmigan.&eommmastha“inmmmgnsmws:mmcmmun
give appropriate weight to such relevant factors as the nature of the rights affected by the derogation, the
ﬁmm&o,md&edmaﬁmof,thcmgmysima&m.” 1d. para. 43. But see Marshall
'-WW@A@.NO.MS?]ES(EW.&H.R.ZOOI)(refqr'inglfauwmouscasestorejectmc
‘claim by the applicant that the U.K.’s 1988 derogation had no validity nine years later).

346. -sdmh,[zﬂmimu.ss.{mlzac&)esm{w].

347. I

348. Id.at [48].
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Convention right has been breached . . 350 Tp, intensity of reyiey by a
domestic court therefore correlates to the margin of appreciation accorded to
the nationa] authorities on derogation,

iii. Lord Hoffmann: Local Threats and Local Resilience to Threats

of British political normality, exported as Precious valuables to those
European nations that were not lucky €nough to enjoy sych political
culture. 32 Thege were “local” ways, angd they are now dangerously

There may be SOme nations tog fragile and fissiparous to
withstand a serious act of violence but that is not the case in
the United Kingdom . This is a nation that have been tested
in adversity, which has survived Physical destruction and
Catastrophic loss of life. Tdo not underestimate the ability
of fanatica] 8roups of terrorists to kill and destroy, but they
do not threaten the life of the natiop 35¢

The valye of local sensitivities i thus extended to indicate concerns not
only about specia local Vulnerabilities byt also about specia] local abilities
to withstand threats.

TR w

351 Belmarsh, [2004) UKHL 56, [2005] 2 Ac (HL) 68 at [83].
352, 1d
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d. Alternative Standards for Judicial Deference

The government, we recall, presented a particular picture of the standard
of deference, which Lord Rodger termed “abasement™ before government
views: “The judgment on this question was pre-eminently one within the
discretionary area of judgment reserved to the Secretary of State and his
colleagues, exercising their judgment with the benefit of official advice, and
to Parliament. ™ That means indeed that to be legitimate, the process of
identifying the threat, being so political, must exclude judicial intervention.
This process must be utterly in the government’s discretion.

But there were other standards of deference that are reflected in the
decision beyond this particular one.

1. Deference According to Lord Bingham:
Functionally Bounded Deference

The most visible perspective on the meaning of deference in the
decision is Lord Bingham’s distinction between deference in respect to
political issues that have to do with predicting the unpredictable and in
respect to issues that are essentially legal. > Under this depiction, deference
exists on a continuum:

The more purely political . . . a question is, the more appropriate it
would be for political resolution and the less likely it is to be an
appropriate matter for judicial decision. The smaller therefore will
be the potential role of the Court. Conversely, the greater the legal
content of any issue, the greater the potential role of the court,
because under our constitution and subject to the sovereign power
of Parliament it is the function of the courts and not of political
bodies to resolve legal questions.*’

This *“demarcation of functions” or, “relative institutional
competence,™** raises the question of how we know that a matter is political.
So many decisions have to do with individuals’ unexpected future behavior.
This goes back to the question of the un-definable. It is the uncertainty that
is inherent to the definition of emergency that makes the decision on the
existence of an emergency, certainly and formally a legal decision because it
adheres to and is strictly required from legal obligations of the state under
the Convention and specifically from Article 15(1), which legally defines
what constitutes a derogable emergency situation, so essentially political and

355. Id. at [25], [176].

356. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [28].
357. Id.at[29)].

358, Id.



than a “natiopaj authority.” Whep  question is politica] in the court’s
understanding, it is as foreign to jt ag a foreign Judge would see himself o
be.

also the context of the nature of emergencies:

arouse fear and, g5 has often beep said, fear js democracy’s worst

359, 1d. at 30,
360.  1d. at [40),

381, Belmarsh, [2004) UKHL 36, [2005) 2 Ac (HL) 68 g [41] (quoting /ny 7 Transp. Roth
GmBH v, See Y of State for the Home Dep ),

362, Sec v of State for the Home Dep'y , Rehman, (2001] Ukiy 47 [34], [2003) 1 AC. 153,

363. Belmarsh, [2004) UL 36, [2005) 2 AC (HL) 68 at [ 12].

364, 1d at [107) (Lorg Hope).
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the judgment is to be exercised. Its exercise needs to be watched
very carefully if it is a preliminary to the invoking of emergency
powers, especially if they involve actions, which are incompatible
with Convention rights.’*

So, according to this complex Contextuality, Lord Hope combines
scrutiny over both questions—the existence of an emergency and the nature
of the measures strictly required to handle them.**’

The use of the word “strictly” invites close scrutiny of the action
that has been taken. Where the rights of the individual are in issue
the nature of the emergency must first be identified, and then
compared with the effects on the individual of depriving him of
those rights. In my opinion it is the proper function of the judiciary
to subject the government’s reasoning on these matters in this case
to very close analysis. One cannot say what the exigencies of the
situation require without having clearly in mind what it is that
constitutes the emergency.*®

He then goes on to determine, as we have already seen, that the exigency
of terrorism is indeed an emergency, but not one that is raised to the level of
imminence required by Article 15 in order to justify such measures as the
discriminatory and disproportionate ones chosen by the government.*®® The
question for him is whether the exigencies of the situation, determining that
they are neither imminent nor temporary, require that the appellants be
deprived of their right to liberty*™® He claims that all the factual material
that may provide an answer to this question is in the hands of Home Secretary
but he asks, “has he asked himself the right question in his analysis of the
material?” ' Deference, according to Lord Hope, requires that the
government ask the right question>” The right question is one, which calls
for a contextual analysis that takes seriously both the context of the right and
the context of emergency.

HEPEENR
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fii. Deference According to Baroness Hale:
Acknowledging “Imperfection™

Another interesting perspective on deference is Baroness Hale’s notion
of personal limitation:

It would be meaningless if we could only rubber-stamp what the
home Secretary and Parliament have done. But any sensible court,
like any sensible person, recognizes the limits of its expertise.
Assessing the strength of a general threat to the life of the nation
is, or should be, within the expertise of the government and its
advisors. They may, as recent events have shown, not always get
it right. But courts too do not always get it right. It would be very
surprising if courts were better able to make that sort of judgment
than the government . . . I for one would not feel qualified or even
inclined to disagree.’”

On the face of it, this is in line with the strict deference approach. The
government is best placed to identify and declare an emergency. Courts hold
no expertise and can only intervene when it is “patently” clear that there is
no emergency.’”* Notwithstanding, there is a personal and somewhat
hesitant tone here, which makes the claim of Indefinablity somewhat less
adjudicative. Baroness Hale is conveying her own imperfection, and owns
up the government and the court’s vulnerability to making mistakes. This
does not, of course, solve the problem of the gap between what the court can
say about the exigencies and what it can say about the way to handle them.
But by expressing self-doubts and limited capability and describing the
possibility that courts would be able to say more than the government about
the nature and scope of the threat as a “surprise,” Baroness Hale provides a
way to think her assertion wrong. The process of detecting an emergency,
she reminds us, is a human process, a question of regular capabilities and
regular failures.’” It therefore cannot be correctly in the province of an “all
knowing” body that decides. The problem with the government’s strict
deference, as well as the majority’s functional deference, is that identifying
an emergency is a complex process that may involve many voices and
perspectives, the relevance and importance of which are legally obscured by
the majority’s finding that this process is inherently the government’s
business.*’®

373, Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [226] (Baroness Hale).
374, Id.
375. Id.

376 At least two more approaches to deference can be detected in the decision: Lord Nicholls’
traditional deference and Lord Rodgers’ conceptual split. According to Lord Nicholls® perspective, not
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e Standards in Determining Threats: Belief and Suspicion in Article 21

s it possible to learn the standard of determining an emergency from
the standards of determining other threats? Under section 21 of the ATCSA,
“the Home Secretary may issue a certificate if he reasonably (a) believes that
aperson’s presence in the U.K. is a risk to national security and (b) suspects
that he is a terrorist. 7’ Baroness Hale notes that suspicion is an even lower
hurdle than belief. Belief involves thinking that something is true; suspicion
involves thinking that something may be true.’”™®

It is not surprising, [she tells the reader,] that of the 16 who have
been detained under section 23 so far, only one has had his
certificate cancelled by SIAC. Another has had his certificate
discharged by the Home Secretary. Two others have left for other
countries. For the rest there is no end in sight and no clear idea of
what they might be able to do to secure their release. One has been
transferred to Broadmoor (we have not been told the legal basis for
this) and another has been granted bail by SIAC on very strict

only are courts functionally restricted and prevented from making decisions on security matters, but they
are also only the “last resort” in their own functional area:

Courts’ only duty is to check that legislation and ministerial decisions do not
mbnkthehmmnrightsefpu—smsm:lvmiyaﬁected. Great latitude is to be
giveatupadiamaﬂmdministﬂsudmmprhnarydccisionmakers. Courts
Mon!y‘whmitisgppammmninhdamhlgﬂwvaﬁmmmidﬁaﬁms
involved, the primary decision maker must have given insufficient weight to the

Av. Sec’y of State for the Home Dep’t, [2004] UKHL 56, [2005) 2 A.C. (HL) 68 (appeal taken from
Eng) at [80] (Lord Nicholls). Deference, according to Lord Nicholls is bounded only by what is, on its
face, an apparent mistake. As for Lord Rodger’s notion of deference, it is characterized by a striking
conceptual split. On the question of the r:xistenceofanemergmcy,hcdmnotevenmtionmc word.
All that the argument seems to need is government say-50, On the government’s controlled evidence, and
that “the courts must bear in mind that they do not have that expertise.” Id. at [166] (Lord Rodger). There
is no way to tackle this (even by bringing in the govemnments contradictory statements). To argue against
this decision, one must “invalidate” the government's assessment that the country was facing a risk of
devastating attacks at some unspecified time, against which the government might have to take measures,
which would not have been considered necessary before the events of September 11. Id. However, with

“deference’ must be limited: “Due deference does not mean abasement before those views, even in matters
relating to national security . . .” Id. at [176). Here the courts are just “dischiarg?'ng‘” their duty,
“performing their traditional role of watching over liberty of everyone within their jurisdiction regardless
of nationality.” Id. at [178). Not even mentioning that deference is being accorded on the issue of the
existence of an emergency leaves the dramatic assertions that deference must be limited particularly
hollow.

377. Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 6% at [223] (Baroness Hale).
378. Id.
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conditions of house arrest because of his mental condition. If we
have any imagination at all, this should come as little surprise.’”

One may contrast this to Lord Walker’s insight about the urgency of the
unexpected. According to him, a very low level of suspicion is appropriate
for the most extreme threat.>*® Terrorist dangers are uncertain, he reminds
us; one can never tell when and how the terrorist will attack.®' It is this
uncertainty, which increases the gravity of the emergency.**

And so, the process of identifying threat is seen to be a contested matter.
How informed should that process be? What level of evidence is required
and how should it be made available? What is the court’s role in assuring an
informed process? What kind of standard of knowledge and expertise should
be applied to the process, and to its review? How should we understand
threat identification as a “local” capability? And if deference is the standard
of review over such process, how should we understand the term? Asa
functional division of labor? As a strict rule? Asa recognition of complexity
and plurality of voices in the process? And if so, how does this feed back to
the procedural requirements that should be put in place to assure that
contestation will be possible? This broad set of questions should be seen as
a basis for an alternative politics of definitions, one that takes seriously the
shape of and the conditions for a negotiated process for identifying threats.

C. Persons and Institutions: Competing Over the Space of Defining and
Contesting the Emergency

Besides the government, other persons and institutions claimed some
kind of competence to identify and contest the existence of an Article 15
emergency.*®

379. Id

380. Jd. at [208) (Lord Walker).

381, Zd.

382, Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [208] (Lord Walker).

383. Trelate in this section only to those persons and institutions that are seen to be potentially
inmived m contesting the existence of the emergency. Other persons and institutions are seen to be

emergency in the sense of Article 15, see A v. Sec'y of State for the Home Department ( Belmarsh) [2004]
UKHL 36, [2005] 2 AC (HL) 68 (appeal taken from Eng.) at [23]. The government was keen to resist
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1. United Nations Security Council

Recall that the government in the derogation order relied on the United
Nations Security Council resolutions, 1368(2001) and 1373(2001),*** and its
recognition that the attacks on the United States on September 11 were “a
threat to international peace and security.”?%

2. Parliament

The government, in arguing that the courts must refrain from reviewing
the finding that an emergency exists submitted that it was for the executive
and “Parliament” to assess the threat to the nation.** However, there is little
indication that Parliament was being seriously involved in the decision,
beyond rubber-stamping the derogation order.

Contrarily, there is an indication in the Appellants’ arguments for a
strong call to Parliament involvement in the process of identifying and
declaring an Article 15 emergency in the references to the extensive reporting
practices of the JCHR.**” This parliamentary committee, which was
constituted pursuant to the HRA (“Human Rights Act”) 1998 and is
authorized to assist Parliament to inspect and scrutinize governments bills
and policies for compliance with Convention rights, repeated constantly that
the government did not provide evidence to Parliament that would suffice to
assert the kind of public emergency articulated in Article 15.3* This repeated
claim resonates strongly in the decision on the background of the
government’s claim that Parliament is the executive's partner in the critically
democratic decision regarding the existence of a threat to the life of the
nation.* The claim by a parliamentary committee that evidence was not
shared with parliament strongly stands to contest the credibility of the
government’s argument that the democratically elected institutions have the
exclusive responsibility to make such grave decisions.

3. Civil Society Organizations

. Other civil society organizations and committees specializing in human
rights and security matters had presented strong claims to contest the

this intervention stressing, “each government is the guardian of its own people’s safety and must make its
o%n judgment on the basis of facts known to it.” /d. at [25].

384, Belmarsh, [2004] UKHL 56, [2005) 2 AC (HL) 68 at [11].

385, Id

386. Id. at[25), [37).

387, ICHR, REVIEW OF COUNTER-TERRORISM POWERS, EIGHTEENTH REPORT OF SESSION
2003-04, HL. 158, H.C. 713, para. 4 (U.K.).

388, See Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [24).

3%9. Id
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government's assertion that there is an emergency. ** Civil rights
associations like Liberty, who made written and oral submissions to the
House, brought forth a strong claim that the government must make its case
on the existence of a public emergency in public, accept public scrutiny and
provide the conditions, and especially the information, necessary for such
scrutiny.*!

4. Committee of Privy Counselors (“The Newton Committee™)

Established pursuant to section 122 of the ATCSA to review its
application, the Committee of Privy Counselors, the “Newton Committee,”
also made significant efforts to argue for the insufficiency of evidence
available in the public sphere for finding a justified derogation.’ The
Committee found it puzzling, for example that the United Kingdom is the
only country that found it necessary to derogate.®” It recorded the Home
Office argument about the dominantly foreign nature of the threat and drew
attention to threats From British nationals, and to the extension of the threat
from deported foreigners. A statutory body charged with the responsibility
to review the operation of the 2001 Act in view of the HRA 1998 compliance
requirements was seen by the court as competent to contest the government’s
findings on the nation's threat.**

5. SIAC

SIAC, a post-Chahal statutory tribunal, was exclusively authorized in
Article 30 of the ATCSA to hear derogation cases including designation
orders under Section 14(1) of the HRA* and was the court that first decided
that the government’s assertion about the existence of an emergency was
correct. ~ While in Rehman the government argued against SIAC’s
competence to challenge national security decisions, in this case, not
surprisingly, the government asserts not only that SIAC is competent, but
that no appellate court could intervene because it was legally correct in its
conclusion.* The court followed the government’s somewhat contradictory
arguments about SIAC's authority both in Rehman and in Belmarsh.3*

390. Id at[4].

391. MK

392. Id at[23].

393.  Belmarsh, [2004) UKHL 56, [2005] 2 AC (HL) 68 at [23).

394, M at[32)].

395. Id at[31]).

396. ANTI-TERRORISM, CRIME AND SECURITY ACT 2001, c. 24, § 30(1)Db).
397, Belmarsh, [2004] UKHL 56, {2005] 2 AC (HL) 68 at [25].

398. Id at[27).
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Note that SIAC was assumed by the Belmarsh court to be “the
responsible fact finding tribunal™® and that this was the basis for allowing
its argument about discrimination. SIAC relied on the evidence before it to
conclude “beyond argument” that the threat is not confined to foreign
pationals and that there are many British nationals already identified as
threats*® Recall that the court relies on SIAC’s authoritative findings of fact
regarding the source and nature of the threat, that it comes equally from
nationals and non-nationals, to scrutinize the proportionality of the

tion measures. It is therefore prepared to accept that SIAC is
competent and reliable in assessing threat.*"!

6. Special Advocates

Another post-Chahal statutory invention was special advocates, who,
according to Section 23 of the ATCSA., are authorized to receive information
in order to protect the interest of the suspected terrorist without
compromising intelligence sources 492 Gpecial advocates were summoned by
the treasury solicitor but eventually were not called upon to testify.*® The
idea that a special solicitor could be entrusted to see all the evidence,
including secret evidence, on which the government was basing its assertion
that there exists an emergency in existence, and make claims to contest it in
the name of the Appellants was thus only hinted at in the decision, never
explicitly considered.**

7. The Appellants

Finally, little attention in the decision was given to what was seen as
obvious: that the Appellants themselves, who are directly affected by the
government’s assertion that the existence of an emergency threatening the
life of the nation justifies the derogation from their right to liberty, may
contest the decision on this issue. Effectively, it was through the Appellants’
arguments that so many other voices entered the discussion about the
existence of an emergency; the Appellants echoed and extensively quoted the
JCHR reports, as well as the human rights organizations’ reports and the
Newton Committee statutory reports, to support their argument that the
evidence was insufficient to conclude that an emergency exists.*”

1d.at (32].

Id. (quoting SIAC Judgment at para. 95).

1d.at[32].

Belmarsh, [2004] UKHL 56, [2005] 2 AC (HL) 68 at [205].
1d. at [4).

See id. at [223] (Baroness Hale).

Id. at [195).
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While rejecting their claims on these issues, neither the government nor
the court suggested that, the appellants had no standing on this question. The
decision thus implicitly reflects a broad recognition that those affected by the
government’s declaration of an emergency have the right to bring evidence
in order to contest it.

V. CONCLUSION

Traditional theory of emergency powers, as argued in this Article, have
a limited view of definitional questions in emergencies and on why they
matter. Because scholars are interested in the extreme liminal case, or
because they are invested in institutional design to handle all exigencies,
classic emergency powers theory is comfortable with defining the emergency
as that which defies precise definition. In doing so, it generally overlooks
the importance of definitional problems and questions of definitions in the
practice of emergency law. Far from resisting precise definitions,
emergencies very often involve contestations over definitions of emergency
as a concept, over identifications of specific emergencies and over the
process and procedures for such identifications. This is what this Article
called—the legal politics of definitions—the contestations that problems of
definition in emergencies bring to the fore and the consequences of such
contestations.

The Belmarsh case in the British House of Lords is an illustration of
how such politics unfold in one court case. In front of the government's
claim that emergencies are so inherently un-definable that their identification
as well as any determination over the scope and nature of response to them
must stay under the exclusive control and discretion of the political branches,
the court relied on the framework of Article 15 ECHR to distinguish between
the question of whether a public emergency threatening the life of the nation
exists, on which it accords absolute deference to government say so and the
question of whether the measures—indefinite detention of suspected
foreigners—are strictly required by the exigency on which it applied strict
scrutiny.

This distinction, while successfully accommodating the devastating
problem of the un-definable and the arbitrariness that it allows, has some
adverse consequences. First, it exposes instability in the court’s decision, as
it could not satisfactorily respond to two strong claims: the government's
claim that if the existence of the threat is so naturally a matter for its
discretion, so is the decision what must be done to handle it and Lord
Hoffmann’s claim that the terrorist threat is not a public emergency, because
it does not threaten the life of the nation. Second, the distinction served to
legislate narrow answers to the two questions it wished to avoid: what an
Article 15 emergency is, that which the executive declares as an emergency,
and how it is to be identified, exclusively by executive declaration.
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Finally—and the most important consequence—is that the distinction
served to hide and obscure or render trivial alternative questions, views and
distinctions regarding the problem of defining emergency in Article 15 and
the process of identifying its existence. These questions call for and bring
about an alternative politics of definitions, an alternative picture of multiple
perspectives and competing claims which rather than prove that emergencies
are un-definable show why they call for problematization, contestation, and
debate. These are debates about the nature of the term public emergency in
Article 15; about the nature of the terrorist threat as an emergency; about
proper processes for identifying it, proper methods and procedures of
identification, the standards of review for such processes, the spaces and
places for contestation, and the actors to be involved.

This latter image of the politics of defining emergencies, may also have
consequences in institutional design and institutionalized norm development,
but these consequences are not, and cannot be recognized by a theory that
still assumes that emergency is a vague concept that cannot be defined.





