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State of Ind iana , Indianapolis
D uring  the tim e that I have held the office of A ttorney G eneral for 

the State of Ind iana , it has becom e clear to m e, and  I am  sure to all o ther 
attorneys in the state who defend public highw ay agencies in the field 
of tort litigation, tha t there has been a consistent and  dram atic  increase 
in lawsuits filed by drivers and passengers of vehicles who sustain injury 
as a result of accidents on public roadw ays. This increase has certainly 
been reflected in the n u m b er of tort claim s filed against the State of In d ­
iana. State statutes require an injured party  to file a notice of claim within 
180 days after an accident before a form al lawsuit m ay be filed against 
a public entity. Statistics m aintained by the Office of the A ttorney General 
indicate that in 1975, the first full year after the adoption  of the In d iana  
T o rt C laim s Act, 361 notices of claim  were filed against the State of In d ­
iana. In  1981, the first year of m y adm in istration , 614 claims were filed 
and in 1985, this total rose to 1,497. O f the total notice of claim s filed 
in these years, approxim ately 75% to 80% involved claims directly against 
the In d iana  D epartm en t of H ighw ays. I am  sure tha t local county and 
city governm ents have also experienced sim ilar increases in roadw ay- 
related  tort claim s w ithin the last ten years.

T he increase in claims and lawsuits filed against public highway agen­
cies has, of course, corresponded with a rise in the n u m b er and size of 
ju ry  verdicts in the last ten years. Increasing litigation and judgm ent costs 
have particularly  strained  the resources of local governm ent agencies.

At this point, I would like to shift em phasis away from  m ethods and 
m eans by which public entities may insure for m onetary dam ages resulting 
from law suits to the type of actions you as state and  local highw ay of­
ficials m ay take both on a day-to-day basis and  also after the occurrence 
of a serious injury  or fatality accident to m inim ize the possibility of u n ­
called for p la in tiff verdicts.

In the typical vehicle crash case, a form al law suit is not filed until 
one to two years after an  accident has occurred. O bviously, the a ttorney  
defending such a law suit on behalf of the public highw ay en tity  will have 
had no prior knowledge of the particu lar circum stances of the case. As 
an atto rney , his im m ediate goal will be to assem ble all relevant facts su r­
rounding  the accident and the charac ter and  nature  of the roadw ay in 
the vicinity of the accident at the tim e it occurred. T his is often difficult 
to do after a lawsuit is filed because, naturally , mem ories of eyewitnesses,
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policemen investigating the accident, and public highway employees with 
p articu lar knowledge of the roadw ay will fade with tim e. G ood record 
keeping of the character and  nature  of highways and  prom pt investiga­
tion of serious injury crashes will often spell the difference between a possi­
ble zero verdict or low settlem ent and  a large verdict or high m onetary  
settlem ent.

Perhaps the m ost effective tool in defending the typical serious in ­
ju ry  or fatality law suit, and one tha t m ay be utilized on a day-to-day 
basis by the public highw ay agency is simply the im plem entation  and 
m ain tenance of good and accurate record keeping concerning the ro ad ­
way itself. Records will aid the atto rney  and eventually  a ju ry  in 
reconstructing  the physical characteristics of a roadway at the tim e a p a r­
ticular accident occurred. T he  need for good record keeping can easily 
be seen in the typical road design or road defect case. In  a road design 
case, an attorney will requ ire  an accurate  set of construction, design and 
as-built plans and will also need accurate w ritten  docum entation of design 
m odifications which have been im plem ented after a particu lar roadw ay 
was built. In a road defect case, it will be crucial to an attorney  to d e ter­
mine when repairs were made in a given stretch of roadway and the precise 
na tu re  of such repairs.

Perhaps the most im portant area where accurate and complete records 
are necessary is in the typical case involving traffic signs or signals. Record 
keeping in this area has become crucial for the sim ple reason tha t the 
m ajority  of cases filed against the public highw ay agency involve issues 
of traffic signs or signals. In m y office approxim ately  75%  of all tort 
lawsuits presently pending against the Ind iana D epartm ent of H ighw ays 
involve allegations of negligence in the installation or m aintenance of traf­
fic signs or signals. In  these types of lawsuits, it is im portan t for the a t­
torney to be able to establish such things as the date traffic signals were 
erected or taken dow n; the exact placem ent of traffic signals; the specific 
types of traffic signs involved in a particu lar accident; and , the tim ing  
sequences of autom atic traffic signals. T o  successfully defend these types 
of cases, your attorney m ust have this inform ation at his or her disposal.

In  addition  to com plete an accurate  day-to-day record keeping, the 
prom pt investigation of the serious injury  or fatality accident scene is of 
p a ram oun t im portance in recreating  and  presenting  evidence of the 
characteristics of the roadw ay at the tim e of the accident after a lawsuit 
has been filed. By prom pt investigation, I am  referring  to an  investiga­
tion of the scene as soon as the accident is b rough t to the atten tion  of 
the public agency, either through  local police sources, local new spapers 
or general w ord of m outh . P rom pt investigation is necessary for two 
reasons. First, a notice of claim  is not required  to be served on the public 
agency until 180 days after the accident has occurred . Even in this six 
m onths tim e, crucial evidence m ay be lost or destroyed—chuckholes may
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be filled or signs taken down. Secondly, m ore often than  not, the general 
police investigation of the accident is inadequate and incom plete for p u r­
poses of defending these types of lawsuits. T he investigation m ay be h u r­
ried by the need to clear the roadw ay for traffic. Policem en tend to focus 
their investigations on the physical aspects of the accident which point 
to violations of traffic laws. Also, policem en tend to focus only on the 
im m ediate accident scene and rarely do they confirm  the existence of 
signage in the general vicinity of the accident scene. W hile police acci­
den t reports are im portan t tools in defending vehicle crash cases, they 
should not be used as a substitu te for an independent investigation by 
the public highw ay entity.

O bviously, the m ost effective m eans of preserving the physical 
characteristics of a roadw ay in the vicinity of a serious injury or fatality 
accident is by photographing  the accident area. It is often said tha t a pic­
ture is w orth a thousand  words. In  a recent case in ou r office, one 
photograph  was w orth thousands of dollars. We had a case involving a 
teenage d river with three passengers who crossed a centerline and was 
struck by a van traveling  in the opposite direction. T he three passengers 
were killed and  the d river was seriously injured. T he accident occurred 
in N ovem ber and a notice of tort claim  was not filed until April of the 
next year. In  their notice of claim, the Plaintiffs alleged, am ong o ther 
things, tha t the accident was caused by a series of chuckholes located 200 
feet p rio r to the im pact of the two vehicles. Police photographs taken at 
the scene focused only on the area  of im pact and the roadw ay itself was 
obscured by em ergency vehicles. W hen the tort claim  investigation was 
done some six m onths after the accident in the spring, photographs showed 
the existence of patch ing  in the area  referred to by the Plaintiff. Five 
relatives and  friends of the plaintiffs were deposed and  all testified that 
the chuckholes referred  to were present im m ediately before and  after the 
accident. Records indicated that general patching had  been done in the 
area  some four m onths after the accident and  five m onths p rior to the 
accident. From  tha t evidence alone, it was difficult to determ ine w hat 
the roadw ay was like on the day of the accident. P rio r to the trial of the 
case, how ever, it was discovered tha t an insurance investigator for the 
injured driver had taken pictures in the area of the accident approxim ately 
36 hours after the accident. O ne picture clearly depicted the area referred 
to in the p laintiffs’ notice of claim and  no chuckholes were present. T he 
obvious inference from this evidence was that the chuckholes form ed and 
were patched du rin g  the w inter o r spring  in betw een the tim e of the acci­
den t and  the filing of the notice of claim. T he state ultim ately received 
a verdict in its favor at trial based on this photographic evidence.

In  addition  to the need for accurate record keeping and prom pt in ­
vestigation of the scene of a serious injury  or fatality accident, a third  
obvious tool in defending public entities from liability is the investiga­
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tion which should occur after the filing of a notice of claim with the public 
entity  which m ust occur w ithin 180 days of the accident itself. O bviously 
the purpose of the notice of claim  sta tu te  is to insure that public entities 
have notice of a claim  and an opportun ity  to investigate a claim  w ithin 
a reasonable tim e after an accident has occurred . Since a p la in tiff has 
two years to file a form al law suit, it is im portan t tha t the public entity  
p rom ptly  investigate claims soon after a notice of claim is received to 
preserve necessary evidence. W hen filing a notice of claim , an  in jured  
party  m ust state his theories of liability, a sta tem ent of facts, and  also 
m ust list all witnesses to the accident know n to them  at tha t tim e. W rit­
ten sta tem ents may be taken of the w itnesses listed in the notice of claim 
which will aid your attorney in evaluation of the case and which will serve 
to perpetuate  the w itnesses’ m em ory of the accident. In  cases of m inor 
accidents the notice of claim  will often be the public en tities’ first notice 
of a potential claim. In  m ore serious cases, the post-notice of claim  in ­
vestigation can be used to expand  upon investigations of the scene con­
ducted  im m ediately after the occurrence of the accident in question. 
Theories of liability alleged in the notice of claim  which were not ob ­
vious from  prior at-the-scene investigations can be explored.

For exam ple, a police report in a p articu lar case m ay indicate that 
a vehicle rounding  a curve left a roadw ay due to d river intoxication and 
struck an off-road obstacle. T he initial investigation by the public highway 
em ployee would naturally  tend  to focus on the existence of signage prior 
to the curve, the absence of guardrail, the type of obstacle the vehicle 
struck and  its distance from  the actual roadw ay. A tort claim  filed later 
m ight, in addition to the issues m entioned, raise as an  additional allega­
tion of negligence tha t the speed lim it was excessive based on the angle 
of the curve. Such an  assertion w ould tend  to negate intoxication as a 
causative factor in the accident. At tha t po in t, the public highw ay entity  
could then begin an investigation of this p articu lar allegation and also 
begin to accum ulate the necessary records tha t the attorney will need to 
defend the case.

T he  benefits to the public en tity  of p rom pt investigation and  the 
tim ely accum ulation  and  preservation  of evidence in the serious injury  
or fatality case are num erous. In good cases, the attorney  is b e tte r able 
to present his case to a ju ry . In  particularly  bad  cases, the a tto rney  m ay 
be able to obtain a settlem ent. In cases w here liability is questionable, 
bad facts m ay be m inim ized and good facts m ay be m axim ized at the 
outset of the lawsuit. P rom pt and aggressive investigation of the serious 
injury  or fatality case will also serve to be tte r prepare expert witnesses, 
such as accident reconstructionists and transportation engineers, who may 
be called upon  to testify at trial.

In  sum m ary , the expanding  n a tu re  and  increasing cost of highw ay 
tort litigation to public agencies now forces us as em ployees, officials and
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representatives of public agencies to take a m ore aggressive posture toward 
defending these types of lawsuits. T o rt liability is now a daily fact of life 
for the public highw ay em ployee and  his em ployer. R ecognition of this 
fact at both the local and  state level and  the im plem entation  of policies 
and procedures designed to m inim ize the potential for uncalled for p la in­
tif f  s verdicts, a few of which I have briefly touched upon today, will cer­
tainly help to alleviate the increasing strain  on local and  state budgets.

35


