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Abstract:

The family courts in England and Wales are being significantly reformed in line with the coalition government’s aim to speed up the process and increase the numbers of children being adopted from care. In September 2013 the Court of Appeal handed down a judgment, Re B-S (Children) [2013] EWCA Civ 1146, that has wide-ranging implications for professional practice and decision-making in care proceedings. The judgment challenges the policy direction and provides guidance about what is required before courts can make orders separating children from their birth families, particularly in cases of non-consensual adoption. In this paper we outline the changes occurring in the family justice system, some key elements of Re B-S, and examine the challenges for implementing practice consistent with the requirements of Re B-S. It is argued that the standards set by Re B-S are unlikely to be fully implemented without much further attention to the complexities posed by the policy and practice context of social work with children and their families involved in care proceedings.
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Introduction 

There are many changes being implemented in the family courts in England and Wales in 2014. The Children and Families Act 2014 incorporates into legislation recommendations from the Family Justice Review (MoJ, 2011) that include measures to speed up the process of care proceedings. Alongside this government policy initiatives to increase the number of adoptions of children from care have been introduced. However there have also been recent court judgments that challenge the dominant discourse and policy direction.  In September 2013 Sir James Munby President of the Family Division sitting in the Court of Appeal handed down a judgment, Re B-S (Children) [2013] EWCA Civ. 1146 (hereafter referred to as Re B-S), which has wide-ranging implications for professional practice in public law family court proceedings.

In this article it is argued that whilst Re B-S provides judicial guidance regarding decision-making in the family courts, its ideals are unlikely to be fully implemented without much further attention to the complexities posed by the policy and practice contexts of social work with children and their families. In this paper we outline the changes occurring in the family justice system, some key elements of Re B-S, and examine the challenges posed within current policy and practice contexts.
Reforms of the Family Justice System

The length of time taken and cost to the public purse of care proceedings have been the subject of much debate for many years (Murch & Mills, 1987; Booth, 1996; LCD, 2002).  In 2003 the Protocol for Judicial Case Management in Public Law Children Act Cases (President of the Family Division & Lord Chancellor, 2003) was largely unsuccessful in preventing delay by strengthening judicial case management (Masson, 2010). In 2005 the Labour government set up a review of care proceedings to examine the use of resources and identify practice that diverts children from court proceedings (DCA, 2005). The Public Law Outline (PLO) was introduced in April 2008, as a tool for the management of care proceedings in the family courts. The PLO required more emphasis to be given to the prevention of cases coming to court by the greater use of pre-proceedings assessments of parents and family members. 

In the immediate aftermath of the implementation of the PLO, the number of care proceedings decreased dramatically (Gupta & Lloyd-Jones, 2010). However this was short-lived. Following the publicity and reports at the end of 2008 surrounding the death of Peter Connelly there was a dramatic rise in the number of care proceedings (Dickens et al., 2013), which continued over the next few years (CAFCASS, 2014).  This resulted in significant resource difficulties for all involved in the family court system, and renewed concern over the length and cost of these cases. In recognition of the increasing pressure on the system alongside concerns about delay and effectiveness, in 2010 a review of the family justice system chaired by a former Treasury economist, David Norgrove, was established. The Family Justice Review (MoJ, 2011) concluded that the legal framework is appropriate, but that proceedings are taking too long to the detriment of children, and are too costly. In January 2013 the Family Justice Board Action Plan was released and a new Public Law Outline published (FJB, 2013). The revised PLO was initially piloted and then incorporated into statute through the Children and Families Act 2014. Key changes brought in by this legislation relevant to the consideration of the implementation of Re B-S include:

· Introducing a time limit of 26 weeks when courts are considering whether a child should be taken into care for all but ‘exceptional’ cases;
· Promoting ‘fostering for adoption’ so that children are placed sooner with the families that are able to adopt them; 
· Limiting the use of expert evidence to that which is necessary to assist the court to resolve proceedings justly;
· Restricting judicial oversight of the care plan for the child. 
These changes have been subject to much debate and some criticism. For example Family Rights Group have argued that ‘fostering for adoption’ fundamentally undermines the principle that placing a child for adoption should only be pursued if options for the child to live with their parents or wider family have first been properly explored, and it should always be subject to fair process and judicial scrutiny (Ashley, 2013). Gore (2012) acknowledges that the current delays are unacceptable and can prejudice the welfare of children, however argues that better outcomes for children are not going to be achieved by imposing an arbitrary time limit, when the underlying causes, including lack of court and local authority resources, are not addressed.  Holt and Kelly (2012) question whether better outcomes are going to be achieved solely by imposing an arbitrary time limit.  They also suggest that the government is faced with an apparent paradox: ‘the reforms envisaged are the widest ranging since the advent of the Children Act 1989, but government finances have rarely been so stretched’ (Holt & Kelly, 2012, p. 155)

The evaluation of a pilot project in West London to reduce the duration of care proceedings found that it succeeded in getting the median duration down from 49 weeks the year before to 26 weeks. Half the cases are therefore still taking longer than 26 weeks, which reflects the flexibility required in the interests of children's welfare and justice (Beckett et al., 2013). The authors also highlight the importance of active leadership, sufficient local authority resources, dedicated court time and the availability of guardians at the initial hearing (Beckett et al., 2013).

Main themes of Re B-S

The case leading to the judgment by Sir James Munby was not directly concerned with care orders, but about a mother’s application for leave to oppose the making of adoption orders in relation to her two children. However this paper focuses on paragraphs 15 – 49 of Re B-S in which consideration is given to general issues about practice and decision-making in care and adoption proceedings. In these paragraphs the fundamental principles in relation to adoption are first outlined. It is restated that the aim of statutory intervention should be to reunite children with their families if possible and effort should be devoted to this end (Re B-S, paragraph 18). Courts need to take the ‘least interventionist’ approach, and as the European Court of Human Rights said in YC v United Kingdom (2012) 55 EHRR 967: ‘family ties may only be severed in very exceptional circumstances and … everything must be done to preserve personal relations and, where appropriate, to ‘rebuild’ the family. It is not enough to show that a child could be placed in a more beneficial environment for his upbringing’ (paragraph 134). 
Children’s interests to remain within their birth family must not be lost sight of and the assistance and support available to families to care for the children has to be considered.  Reference is made to the Supreme Court case Re B (A Child) (Care Proceedings: Threshold Criteria) [2013] UKSC 33, [2013] 1 WLR 1911 (Re B), which states that ‘before making an adoption order … the court must be satisfied that there is no practical way of the authorities (or others) providing the requisite assistance and support’ (Re B, paragraph 105). Judges are required to be ‘rigorous in exploring and probing local authority thinking in cases where there is any reason to suspect that resource issues may be affecting the local authority’s thinking’ (Re B-S, paragraph 29). Re B-S requires that a stringent and demanding test be applied before parental consent is dispensed with in cases of adoption. The language used in Re B is restated, including that adoption is ‘the most extreme option’, a ‘last resort – when all else fails’, to be made ‘only in exceptional circumstances and where motivated by overriding requirements pertaining to the child’s welfare, in short, where nothing else will do'. (Re B-S, paragraph 22).

In Re B-S serious concerns are expressed about the frequently inadequate analysis and reasoning provided in support of a plan for adoption by local authority social workers and children’s guardians. Sir James Munby notes that ‘in the last ten days of July 2013 very experienced family judges in the Court of Appeal had occasion to express concerns about this in no fewer than four cases’ (Re B-S, paragraph 31).  He firmly states that ‘it is time to call a halt’ to these deficiencies (Re B-S, paragraph 30), as it is ‘simply unacceptable in a forensic context where the issues are so grave and the stakes, for both child and parent, so high’ (Re B-S, paragraph 40). Guidance is provided about what is required. The evidence before the court needs to address all options, and contain an argument for and against each option leading to reasoned conclusions. This is not just relevant for a care plan for adoption. McFarlane LJ in Re G (A Child) [2103] EWCA Civ 965 (Re G), a case about long term fostering, states that assessments ‘need to take account of the negatives, as well as the positives, of any plan to place a child away from her natural family’ (Re G, paragraph 48). 

Judges come under criticism for not providing adequate balancing exercises, analyses of the proportionality of decisions in accordance with the European Convention on Human Rights and Fundamental Freedoms (ECHR), and reasoned judgments. Drawing upon the judgment of McFarlane LJ in Re G, the linear approach taken by some judges is criticised. The linear approach is described as follows:

‘In most child care cases a choice will fall to be made between two or more options. The judicial exercise should not be a linear process whereby each option, other than the most draconian, is looked at in isolation and then rejected because of internal deficits that may be identified, with the result that, at the end of the line, the only option left standing is the most draconian and that is therefore chosen without any particular consideration of whether there are internal deficits within that option’. (Re G, paragraphs 49-50)

Instead the need for ‘global holistic evaluations’ is emphasised (Re B-S, paragraph 43). This involves an evaluation of the positives and negatives of each option and then a comparison with all competing options, including an acknowledgement of the ‘draconian nature’ of the permanent separation of a child from her birth family (Re G, paragraph 53). Whilst Re B-S does not envisage conflict with the twenty-six week timescale, if the evidence is not available to the required standard within the time limit, the judgement makes it clear that an adjournment must be directed because ‘the issues are too grave, the stakes for all are too high, for the outcome to be determined by rigorous adherence to an inflexible timetable and justice thereby potentially denied’ (Re B-S, paragraph 49). 
The concerns noted by the Appeal Court judges in Re B-S chime with reservations being expressed by some academics and practitioners about the return to a risk-averse ‘child rescue’ culture, and the consequent increasing numbers of non-consensual adoptions (Dale, 2013; Featherstone, et al., 2014; Parton, 2014). The reassertion of key principles of domestic legislation and the ECHR in Re B-S, as well as provision clear guidance regarding the standard of evidence and judgments, we would argue offer a framework for social work practice consistent with the promotion of human rights and social justice. However there are key contextual obstacles that need to be recognized and addressed, in order to achieve the standards expected by the President and other senior members of the judiciary. In the sections below we explore these in relation to wider policy and political contexts; current issues facing social work; and reform of the family courts. 
Wider Policy and Political Contexts
Fox-Harding (1997) explored the historical development of contemporary child protection systems and developed a useful framework for considering value perspectives and how these influence policy. Key differences between the perspectives include the importance of birth family ties and the role of the state in family life along a supportive versus controlling spectrum.  Other authors have undertaken comparative studies of child protection systems and identified different paradigms in relation to state intervention in family life. The child protection and family service orientations are two broad frameworks for that are often used to compare systems in different countries (Freymond & Cameron, 2006). Lonne et al. (2009) identify a child protection paradigm across a range of countries driven by risk averse practices focusing on child protection, rather than child welfare and family support. Whilst the last two years of New Labour saw a clear re-emergence of a child protection orientation (Parton, 2014), the shift away from a family service orientation has significantly escalated under the coalition government. Not only is it now seen as important to ‘rescue children from chaotic, neglectful and abusive homes’ (HM Government, 2013, p.22) but it is government policy to take more children into care, place more for adoption, and speed up the process. However it could be argued that Re B-S, which stresses the importance of support provision for families and adoption as a last resort, broadly reflects a more family support/ pro-birth family ties value perspective that is at odds with the direction of coalition government policies. 

Featherstone et al., (2013) suggest that in contemporary debates the voices of advocates of the value perspective that Fox Harding (1997) called ‘the defence of the birth family and parents’ rights’ are largely missing. This perspective emphasizes the importance of supporting vulnerable parents to bring up their children safely in adverse socio-economic circumstances. There is evidence of increasing numbers of children and families experiencing poverty and deprivation (Ridge, 2013), with the poorest children and families bearing the brunt of the recession and of austerity measures (Browne, 2012).  Not only are coalition government policies on welfare benefit changes impacting on vulnerable parents’ capabilities to adequately care for their children, as indicated by the huge rise in families depending on food banks (Cooper & Dumpleton, 2013), but the reduction in family support services caused by severe reductions to local authority budgets, also diminishes the buffers to deal with the effect of social adversities (Ridge, 2013). The ‘early intervention’ discourse underpinning government policy takes an unforgiving approach to parenting, such that parents (particularly working class mothers) are expected to ‘change’ within prescribed timescales with limited consideration of social and political contexts and the complex range of factors that may have diminished their capabilities to be ‘good enough’ parents (Grover & Mason, 2013; Featherstone et al., 2014). 

The current policy and political context will undoubtedly impact on decisions about the removal of children and the severance of birth family ties. Re B-S’s requirement that adoption be a last resort, following the provision of assistance and support to help families meet their child’s needs, will inevitably be a challenge to achieve. On a practical level limited availability of services experienced by families as supportive and promoting their capabilities will restrict the efficacy of pre-proceedings work and reduce the chances of successful reunification (Biehal, et.al, 2011; Farmer & Wijedasa, 2013). There is considerable evidence to suggest that family and friends carers currently receive inadequate financial and practical support (Hunt et al., 2008; Hunt & Waterhouse, 2013). The authors have anecdotal evidence to suggest that some local authorities are rejecting kinship care placements because of lack of adequate housing. Changes to housing benefit and limited social housing provisions, particularly in areas such as London, are likely to exacerbate difficulties for kinship carers. 
Alongside the cuts in benefits and public spending, there has been increasing public and media discourse fuelled by the government’s political ideology that stigmatises and demonises people living in poverty (Parton, 2014). The individual blaming of families for their socio-economic hardship, although present in some of the policies of New Labour, has significantly gathered pace under the coalition government. Professionals are not immune from the influence of the dominant discourse. Studies by both Hooper et al. (2007) and Burgess et al. (2014) found that that practitioners can tend to overlook and fail to assess adequately socio-economic factors. Hooper et al. (2007, p.97) concluded that: ‘a limited conception of poverty, lack  of resources to address it, and lack of attention to the impacts of trauma, addiction and lifelong disadvantage  on the choices that people experience themselves as having may contribute to overemphasising agency at the expense of structural inequality’.
The government has strengthened the policy to promote adoption through changes introduced in the Children and Families Act 2014. Bainham and  Markham, (2014, p.1002) identify a ‘philosophical gulf’ between government policy and the views expressed by senior judiciary in Re B-S and other court judgments. It could be argued that the government’s adoption reforms indicate a determined attempt to weaken the links between children and their birth families (Kirton, 2013). Featherstone et al. (2013, p.8) assert that child protection practice which situates the idealized child separate from their families ‘is extremely dangerous especially in very unequal societies’. The juxtaposing of the ‘feckless, neglectful or dangerous (inevitably poor) birth parent’ with the ‘loving’ adoptive parent that permeates the policy debate is likely to have seeped into decision-making for some children. In Re B-S it was noted that judges in the Court of Appeal have expressed concern about the inadequacy of analysis and reasoning put forward in support of care plans for adoption. Ryder LJ in Re S, K v The London Borough of Brent [2013] EWCA Civ 926 laments the absence of any evidence to support the assertion that only adoption will achieve the security and permanency that the child requires. Whilst patently inadequate, this social worker’s position is unsurprising given the government-led focus on increasing the numbers of children adopted from care underpinned by the view that adoption is the ‘gold standard’. 

The dominant political ideology and related policy initiatives are likely to influence the organizational agendas of local authorities and the practice of social workers in various different ways (Fox-Harding, 1997). There are clear benefits for local authorities to promote adoption over other options. Not only is it often cheaper, but also government league tables continue to ‘name and shame’ local authorities with poor records of placing children for adoption (DfE, 2014). Re B-S provides some protection against ideological dogma; however it is undoubtedly challenging for social workers juggling the demands of their organizations to increase adoption and that of the courts to implement the principles of Re B-S. At the same time increasing numbers of families are struggling in socially adverse circumstances and family support services are being reduced. 
The context of social work practice
The Family Justice Review (MoJ, 2011) reforms were designed to be implemented in conjunction with the reforms recommended by the review of the child protection system conducted by Professor Eileen Munro. The Munro review identified systemic failures, highlighted the need for a reduction in prescriptive timescales, and stressed the importance of reflective and relationship-based practice (Munro, 2011). In many respects the Munro review articulated many of the criticisms that had been voiced over a number of years about the growth in the bureaucratisation and proceduralisation of social work (Gupta and Blewett, 2007). Practitioners had been subject to a range of audits, targets and organisational demands that had the effect of directing them from the core work of developing effective relationships with family members. Some recommendations of the Munro review, such as slimmed down statutory guidance and the removal of the distinction between ‘initial’ and ‘core’ assessments, have been implemented (HM Government, 2013). However the statutory timescale for completion of an assessment has been retained, and the government maintains some centralized targets and league tables, such as the children in care and adoption performance tables (DfE, 2014). 

The wider and sustained impact of the Munro review on child protection practice is questionable. A report published by the British Association of Social Workers on behalf of the All Party Parliamentary Group on Social Work suggests that the pace of implementing Munro’s recommendations is extremely slow and that the ‘bulk of her recommendations for revitalizing child protection work are being sidelined’ (BASW, 2013, p.8). Preventative services recommended by Munro are being reduced, excessive bureaucracy continues, the caseloads of too many social workers remain dangerously high, and ICT systems continue not to be fit for purpose. The report cautions that government policies, most notably in relation to adoption, negate Munro’s emphasis on diminishing targets and bureaucracy and instead risk placing more expectation and higher workloads on already struggling teams. However despite the many challenges facing social work, the evidence heard by the inquiry included ‘solid and inspiring examples of extremely good practice that continues to take place on the ground’ (BASW, 2013, p.9). A Community Care (2013) survey of 600 practitioners came to similar conclusions. For example 88% of respondents stated that budget cuts have left children at increased risk of abuse, and 73 % reported that they lack the time, support or resources to prevent children from experiencing serious harm. 

The Centre for Social Justice report, Enough is Enough (Eastman, 2014), provides a damning picture of the state of some local authority child protection services. For example it is reported that: ‘a greater emphasis is placed on process in some local authorities, than on the importance of creating and building relationships with vulnerable children and young people, and developing an understanding of the root of their difficulties’ (Eastman, 2014, p.14). White et al. (2010) argued some years ago that the demands of poorly designed systems, such as ICS, has led social workers to having less time to undertake direct work. Systems focusing on timescale and targets within a command and control culture are not conducive to the devlopment of trust and effective helping relationships between social workers, children and families (Featherstone et al., 2014).
The Enough is Enough report (Eastman, 2014) also identified significant cuts to early help resources, extremely high thresholds, and the heavy caseloads of many social workers. Eastman (2014, p.102) explains that: ‘many witnesses believe that this is due to budget restrictions, and that social care services are resource rather than need-led, adopting a crisis response because they are so stretched’. It would seem from these studies that systemic problems, as well as funding constraints are seriously hindering effective social work service provision to many vulnerable children and families. For social work practice to be consistently compliant with Re B-S, practitioners need to be able to have the time, skills and support to work with families to develop their strengths and capabilities, whilst also ensuring children are safeguarded. 

Re B-S makes very explicit the judges’ expectations of local authority social workers and children’s guardians to provide critically analytical and well-reasoned assessments to support their recommendations for children. The social worker and children’s guardians are regarded as experts required to provide ‘clear conclusions and recommendations adequately reasoned through and based on evidence’ (Re B-S, paragraph 48). This has been further confirmed in section 13 of the Children and Families Act 2014. In the coalition government’s response to the Family Justice Review, a commitment is made to provide better training for social workers to enable them to undertake ‘more high quality work with children and families’ in order to ‘ensure more credible evidence is put before the courts’ (MoJ & DoE, 2012, p.15). Unfortunately no commitment is given to more resources for this training nor to address the problem of overstretched social workers whose workloads are already too high. Eastman (2014) argues that some social care teams struggle to develop and build a learning culture. Obstacles to continuing professional development include problems releasing staff and cuts in local authority training budgets. In relation to providing an analysis of the options as required by Re B-S, templates for statements and care plans are being revised and standardized. However organizational contexts also need to be able to facilitate social workers to critically reflect upon their work, analyze all the options available in supervision, and make recommendations based on an individual child’s needs rather than policy or management imperatives. 

Whilst some social workers are able to achieve standards required by Re B-S, this is not universal. All children and families require and deserve services that treat them with humanity and uphold their rights. The ideals envisaged by Sir James Munby and the other senior judges are unlikely to be realized on any consistent basis without further attention to the underlying causes of the significant challenges facing children’s social work, most notably severe budgetary constraints and a continuation of a bureaucratic target culture and punitive inspection regime.

Re B-S and reforms of the family justice system

The implementation of practice compliant with Re B-S must also be seen as part of the plethora of changes currently occurring in the family courts. With the tighter time limits, there is a greater expectation of assessments needing to be undertaken in the pre-proceedings period. However the quality of pre-proceedings work is variable. A study on partnership with parents highlighted key contextual challenges undermining the aspirations of the PLO, including the increasingly regulated and bureaucratic climate in which local authority social workers work and the erosion of opportunities for effective relationship-based practice (Broadhurst & Holt, 2010). Broadhurst and Mason (2013) highlight the plight of mothers who experience the successive permanent removal of their children. They identify a lack of post removal support services, as well as pre-birth processes that are weighted towards forensic assessment rather than the provision of practical and emotional support. The reforms may also reduce the chances of children being placed within their family network if thorough assessments have not been carried out in the pre-proceedings stage. It can however be very difficult for families to fully engage in assessments, when there has been no judicial involvement in the decision to remove a child from his or her birth parents (Lindley, 2013). In the current context of local authority social work provision, as discussed above, judges are likely to continue to see inconsistencies in the quality of pre-proceedings work and extent of support services provided, with decisions about permanent separation being a ‘last resort’ and ‘when all else fails’ continuing to be difficult.
Sir James Munby has consistently supported the twenty-six week limit that is now enshrined in the Children and Families Act 2014. As he said in his first ‘View from the President’s Chambers’ [2013] Fam Law 548, twenty-six weeks is ‘a deadline, not a target; it is a maximum, not an average or a mean’. However the law does provide for an extension ‘to enable the court to resolve the proceedings justly’ (s. 32 (5) of the Children and Families Act 2014). In Re B-S clarification is provided regarding the twenty-six week time limit not constraining justice, if robust evidence and recommendations based on an analysis of all options is not available. Sir James Munby is broadly optimistic about compliance with what is required within the current reforms of the family justice system, although acknowledges that the demands of Re B-S ‘may well place an onerous burden on practitioners and judges’ (Re B-S, paragraph 49). In a subsequent judgment, Re S (A Child) [2014] EWCC B44 (Fam) (Re S), he reiterated the message that deadlines can and must be met, but also provided further guidance on different contexts in which an extension may be necessary,
Gore (2012), however, questions whether the time limits can be achieved without the risk of children and parents’ human rights being compromised when problems, including budgetary constraints that have led to high case loads for social workers and Children’s Guardians, are not addressed. Writing from the perspective of a local authority legal representative, Bainham and Markham (2014, p. 1001) suggest that for hard-pressed over worked practitioners operating within local authority financial constraints ‘often it is just not possible for final evidence to provide the type of detail and alternative outcomes that the higher courts now desire’. A study by Brophy et al. (2013) on the work of independent social workers suggests that they play a vital part in ensuring a high standard of evidence is provided for judges, particularly in the absence of good quality local authority social work assessments. The Children and Families Act 2014 has brought in stricter controls on the use of experts, including independent social workers. The tighter timescales and limiting of fees by the Legal Aid Authority are also likely to reduce the number of independent social work assessments available to judges in care proceedings. 
In January 2014 Mrs Justice Pauffley in her judgment, Re NL (A Child) (Appeal: Interim Care Order: facts and Reasons)[2014] EWHC 270 (Fam), highlighted the dangers of a rigid adherence to tight timescales and stated that ‘justice must never be sacrificed upon the altar of speed’ (paragraph 40). This sentiment was ‘wholeheartedly endorsed’ by the President of the Family Division in his Re S judgment mentioned above (paragraph 29). Re B-S and subsequent judgments provide safeguards against the rigid adherence to timescales. However judges and courts will be faced with competing demands to avoid delay and meet the twenty-six week target, whilst also ensuring children and their parents’ rights are respected when making decisions with life-long consequences. Masson (2014 p.84) argues that as practice standards are constrained by the realistic availability of resources, legal challenges based on Re B-S may encourage ‘return to past practice, reliance on external experts and delay’.
There are other changes to the family justice system that would appear to be somewhat contradictory to the sentiments expressed in Re B-S, but about which there is not the space in this article to discuss in detail.  The reduction of the courts’ scrutiny of care plans, including sibling placements, was recommended in the Norgrove review (MoJ, 2011). Whilst it is currently unclear how this will be implemented in practice following the introduction of the Children and Families Act 2014, the requirement of Re B-S that judges analyze the pros and cons of all the placement options must surely include consideration of sibling relationships, which are after all often one of the longest in a person’s lifetime. ‘Fostering for adoption’ provisions introduced in April 2014 in the Children and Families Act 2014 require local authorities to consider placing a child during the period of temporary local authority care with foster carers who can go on to adopt the child. At the time of writing the impact of these changes, particularly in light of Re B-S’s requirement for adoption to be a last resort, is also not known.
Conclusions

Re B-S and other similar case law judgments reassert fundamental legal principles in relation to cases involving the possible permanent separation of a child from his or her birth family. Senior members of the judiciary have restated the importance for children’s welfare of supporting birth families to care for their children wherever possible. Permanent separation, especially adoption, should only be considered as a last resort and following detailed critical analysis of the various options and support services that could be provided. Unnecessary delay is to be avoided, but justice must not be compromised in favour of speed.

We would argue that Re B-S sets a standard of practice and decision-making that is consistent with social work values and the promotion of human rights. However guidance judgments on their own are insufficient to effect meaningful change and the implementation of the requirements of Re B-S in practice will be challenging within current political, policy and practice contexts. There is a fundamental dissonance between the ideals of Re B-S and the political ideology and policies of the coalition government. Rising levels of poverty and inequality, alongside stringent cuts in family support services and a blaming approach to families experiencing social adversities is not conducive to the provision of ‘requisite assistance and support’ (Re B, paragraph 105) to enable children to remain within their birth families (Featherstone et al., 2014). The ‘philosophical gulf’ between the sentiments of Re B-S and government policy is particularly evident in relation to adoption (Bainham & Markham, 2014, p.1002). Social workers are left in the invidious position of having to negotiate organizational demands driven by the policy agenda for more and swifter adoptions and the requirements of the court to analyse all realistic family options and only recommend adoption when ‘nothing else will do' (Re B-S, paragraph 22). 

Given the challenges facing social workers working in child protection as outlined above, questions need to be asked about how many will realistically be able to achieve the required standard for final evidence within the twenty-six week timescale. Bainham and Markham (2014, p. 1001) raise the same issue in relation to Cafcass guardians working within a similarly constrained resource environment, and ask ‘how can they undertake the task now requested of them with (metaphorically speaking) one hand tied behind their backs?’ Whilst Re B-S provides a safeguard against poor practice and deficient analyses, the aim of avoiding unnecessary and harmful delay for the child could be compromised. In order to achieve effective practice within a timely matter the underlying causes of the problems need to be urgently addressed. These causes include the significant financial constraints on Children’s Services that are leading to high thresholds, heavy caseloads and a reduction in preventative work; as well as organizational systems based on command and control blame cultures that restrict opportunities for practitioners to develop effective relationships with children and families.

Thanks to the court judgments of Re B-S, Re B, Re G and others the glass is now half full; however it will remain so without changes to the policy and organizational contexts and resources available for social work practice and family support services.
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