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RELIEVING THE TRUSTEE-SOLICITOR: A MODERN PERSPECTIVE ON SECTION 61 of the Trustee Act 1925? 
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INTRODUCTION

In recent times the availability of relief for a trustee’s personal liability for breach of trust has come to the fore in a spate of cases, which may be loosely termed “mortgage fraud” cases. We do not use this expression as a term of art. Broadly speaking mortgage fraud can be said to occur “where individuals defraud a financial institution or private lender through the mortgage process”.
 It takes an increasingly sophisticated and wide-ranging variety of forms, both small and large scale, encompassing opportunistic activity by individuals and organised crime. 
 Amongst its many guises, it may involve application fraud (for example, mortgage applicants inflating their income or suppressing their credit history) and identity fraud (impersonation of home owners or vendor’s solicitors). It also includes valuation and registration fraud. Quite commonly fraudulent activity may depend upon the (active or unwitting) participation of professionals such as banks, estate agents, valuers, and solicitors.
 It therefore holds the potential for the engagement of both civil and criminal liability (under the Fraud Act 2006). In this article, however, the expression “mortgage fraud” is used less strictly and relatively narrowly. It is essentially meant to be a convenient shorthand way of referring to cases in which fraudulent dealings have come to light during what ostensibly appears to be standard house purchases. Although each of the mortgage fraud cases we consider differ in detail, there are some common denominators in the factual matrix that are worth highlighting at the outset. Having instructed its solicitor, the lender advances purchase money for it to hold in its client account pending completion and subject to the lender’s instructions. Unbeknown to both lender and solicitor, the purchase is, in fact, a sham. When the solicitor releases the money expecting to obtain the lender’s security by way of a mortgage on completion, this is not forthcoming. Not only is the solicitor thereby in breach of trust,
 the lender’s funds have disappeared. As a result the lender looks to the “innocent” solicitor to recoup its loss, preferring breach of trust as opposed to alternative causes of action, such as, for example, breach of undertaking or a claim in negligence. One factor influencing the choice of action is the absence of the need to establish fault, a boon for a lender who may face difficulty in establishing that a solicitor is careless when there are no clear indications of the fraud. In this respect, it is also relevant that liability for breach of trust is unaffected by defences, including that of contributory negligence, thereby maximising the lender’s margins of recovery. 
In these mortgage fraud cases, although the question of the solicitor’s liability has raised some intricate arguments,
 ultimately it has not proved to be the focal point for adjudication. This is because the solicitor’s unauthorised payment of the money it holds on trust and the consequential failure to complete the transaction has invariably been found to be a breach of trust, liability for which is strict. Rather, the principal anxiety in the litigation, which prompts the line of enquiry pursued in this article, revolves around the key considerations that govern the operation of a court’s discretion to absolve the solicitor of liability. The trust law mechanism available for this purpose is found in s. 61 of the Trustee Act 1925.
 Most recently, in Santander UK Plc v RA Legal Solicitors,
 Briggs L.J. subjected this statutory relieving provision to detailed analysis and confirmed a role, already canvassed in earlier mortgage fraud cases, for causation to play in its operation.
 He also emphasised the need to interpret the legislative terms free from the influence of the equivalent company law jurisdiction and its associated jurisprudence. Putting to one side these issues of statutory interpretation, the recent case law stands as a testament to the versatility and continuing vitality of a judicial relieving power that owes its origins to a Victorian statutory provision that conferred discretion on the court to relieve trustees from liability. At the same time these cases suggest refinements to the operative terms of the legislation. It can be maintained that mortgage fraud disputes present the courts with novel and distinctive factual and policy challenges. However, it is questionable how far introducing consideration of causation assists them in their task of interpreting the statute.
The judicial texture of trustee relief: origins and orthodoxy

The genesis of the current power to relieve trustees who are in breach of trust derives from s. 3(1) of the Judicial Trustees Act 1896.
  That provision was conceived as part of the deliberations of the Select Committee on Trusts Administration,
 established in February 1895. It appears from the report of the Committee’s proceedings that the momentum for alleviating trustees from the rigours of their legal duties had contemporary judicial endorsement,
 and arose, in large measure, from a concern that the shortage of people ready and willing to assume the office was exacerbated by the harshness of the potential consequences that could result from a determination of liability. During the Committee’s proceedings its Chairman observed:
“private trustees are exposed to a very rigorous rule of law; that is to say, things may be breaches of trust which nevertheless imply neither dishonesty, nor really unreasonable, conduct when looked at from a general point of view....” 
 
To which, Lindley L.J., in expressing his agreement added: “I think that Trustees have been very harshly dealt with by the Court of Chancery from time out of mind… .”
  The anxiety of the Committee, and its impetus, was largely, but not exclusively, prompted by the plight of the inexperienced lay trustee of a conventional Victorian trust - most likely a family affair - with duties of investment on behalf of beneficiaries. This is a far cry from the solicitor in the twenty first century “mortgage fraud” cases whose trusteeship is but an incident of his professional duties when acting for the purchaser or lender involved in the acquisition of real property, which is the commercial backdrop for the recent case law. 
Section 61 of the Trustee Act 1925 reproduces virtually verbatim the language of its 1896 predecessor.
  In essence, it invests the court with the power to exonerate a trustee from liability, either in whole or in part, provided the breach in question is both honest and reasonable and where the court believes it is fair to do so. One measure of the significance of the provision resides in the way it has proved to be an enduring template for the introduction of similarly worded legislative powers in a number of other Anglo-Commonwealth legal systems.
 A further indicator of its influence can be seen in its adoption by the comparable company law provisions applicable, amongst others, to directors.
 Theoretically, s. 61 offers rich potential as a tactical component in the defendant’s armoury,
 so much so, it has come to be seen as occupying what may be termed a “belt and braces” role.
 In practice, however, it is striking how seldom the section has been subjected to close judicial scrutiny during the 120 or so years since its first enactment. The case law on the jurisdiction was most prevalent as the 19th century gave way to the 20th century. Thereafter it has been less commonly pleaded and judicially discussed, and when it has been, more often than not it has been disposed of quite swiftly and in a cursory fashion, even where the defence has proved successful.
 That said it is entirely feasible that, by its very existence in the legal landscape, s. 61 has held, and continues to hold, considerable sway in determining out-of-court settlements for breach of trust.  Equally, the inclusion of exemption clauses in trust instruments may also alleviate the need for trustees to seek relief. This will be particularly pertinent for professional trustees.
 Notwithstanding these factors, the provision nevertheless continues to represent what is regarded as a longstop defence for the errant trustee. 
Since its inception, whenever the courts have engaged in considering the application of the legislative language there has been a judicial reticence to set precise guidelines for the exercise of the discretion. This was recognised early on in the lifetime of the provision’s predecessor. As Byrne J. observed in Re Turner:
 

“It would be impossible to lay down any general rules or principles to be acted on in carrying out the provisions of the section, and I think that each case must depend upon its own circumstances.”

This preference for keeping the availability of relief as fluid as possible, one that envisages it to be a broadly based power of exoneration,
 is not without merit. Over the years fluidity has been recognised as a hallmark of the enduring resilience and vitality of the power. This has enabled it to adapt to the context of the application and the changing context in which trusteeship operates. Admittedly this feature does, however, bring in its train a measure of unpredictability. While perhaps this is inevitable, it is nonetheless challenging, both in terms of applying the provision and in grasping its true rationale and proper function. From the outset, commentators on s. 61’s predecessor appreciated that the elliptical draftsmanship produced an uncertain solution to the problem that its architects sought to address. For instance, one leading lawyer, F. H. Maugham, writing about s. 3(1) of the Judicial Trustees Act 1896 in the Law Quarterly Review in 1898, observed:

Only the peremptory plea of necessity could be held to excuse such a curious mode of legislation.  If a law is repugnant to the public conscience, it should be altered in a definite manner: the method adopted by this s. is likely to lead, not only to doubt as to its scope, but also to different practical applications of it in different courts... .

At first sight the criticism seems to be compelling. True the provision confers a very broadly drafted discretion to excuse trustees, not least in its central requirement of fairness. Yet, Parliament can be said to have acted deliberately in eschewing a more “definite manner”, opting instead for its chosen method of instituting an open-textured discretionary power to exonerate. Besides, Maugham’s assessment has proved far from prescient in the way in which the judicial discretion has operated throughout its lifetime.  The courts do not seem to have encountered any great difficulty in applying the legislative language, and it continues to be routinely pleaded. 
The judicial texture of trustee relief: causation - a modern heresy?
Against this backdrop, the recent line of mortgage fraud cases with which this article is concerned seeks to inject a veneer of certainty surrounding the judicial relieving power, now to be found in s. 61. The desirability of this development serves to raise more questions than it solves. This trend finds its most recent and most pronounced expression in Briggs L.J.’s reasoning in the Santander decision. Drawing upon earlier judicial discussion, he confirmed causation as part and parcel of the court’s determination of whether or not the statutory discretion should be exercised.  This is strikingly novel shift in direction. We argue that its desirability is problematic for a number of reasons. First, it is far from easy to see how it is justifiable in terms of either the legislative language or its accumulated case law.  Second, it is not clear what value causation brings to the process of exoneration and, in any case, there is an inherent ambiguity in its proposed formulation. Third, one effect of examining issues of causation is to place an undue accent on the unreasonableness of the conduct in question. In our view, this turns the pre-condition for the exercise of discretion on its head. The court should be evaluating whether or not the conduct of the trustee is reasonable before it goes on to consider whether in the circumstances it is fair to exercise its discretion and excuse the breach. It is hard to see how matters of causation help in pinpointing if the trustee has or has not behaved reasonably. However, this is not to deny the place causation may conceivably hold in the judicial evaluation of whether or not it is fair to relieve the trustee from liability. In this sense there is a real danger that the courts are perpetrating what may be termed a “category error” in relation to the construction of the statutory language. It is our contention that if causation has any place in the application of s. 61 it should be confined to the determination of fairness rather than form part of the prior investigation of the reasonableness of the trustee’s conduct.  Finally, there is one further dimension of Briggs L.J.’s approach that merits exploration. His preference is for a firm demarcation between the almost identical wording of the statutory power to excuse trustees, on the one hand, and company directors, on the other. A persistent drafting challenge that s. 61, but more particularly its company law equivalent in the form of s. 1157 of the Companies Act 2006, has presented to the courts is the apparent illogicality that negligent behaviour on the part of the trustee or director can ever be regarded as reasonable. Although in respect of the company law relieving jurisdiction the courts have managed to square this circle,
 the recent mortgage fraud cases such as Santander have found it less easy to follow suit.   To this end, Briggs L.J. thought it wrong to interpret s. 61 by reference to decisions on its company law counterpart. We explore the wisdom of this line of thinking further, below.  
THE ANATOMY OF RELIEF
Before turning to these specific concerns, and to set these modern judicial developments in context, it is valuable to begin by briefly dissecting the detailed terms of s. 61.
 At the outset what must be appreciated is that the granting of relief involves two distinct stages which serve as a sensible and worthwhile sequential way to approach the application of the statutory power of relief.
 The first stage depends upon the trustee having acted both “honestly and reasonably” - the burden of proof in establishing each lying with the trustee.
 Cumulatively, these two considerations represent a gateway through which the trustee must pass before the court can begin to contemplate whether or not to exercise the discretion to grant total or partial relief – which is the second stage contemplated by the provision. This discretionary stage depends upon the judge finding that it is fair to excuse the breach.
 Yet, even if the court concludes that fairness points in favour of the trustee in this respect, the inclusion of the word “may” in the drafting of s. 61 suggests that relief need not necessarily follow automatically.   
Since the creation of the statutory discretion to grant relief the determination of honesty has seldom presented difficulty or received extensive judicial attention.
 At its root it is more a matter of showing that the trustee has acted with the interests of the trust in mind rather than being concerned with a determination of his rectitude.
 As might be expected, the discretion will manifestly not be available in the face of a trustee’s dishonesty.  It is notable that the lenders in the mortgage cases have not sought to impugn the honesty of the defendant solicitors who from the facts presented to the court appear to be unwitting participants in the fraudulent schemes.
 Naturally had they in some way been implicated in the sham transaction then it seems impossible for them to claim that their liability should be relieved. 

Arguably, the most formidable obstacle presented by s. 61 is the other gateway requirement that the defendant has acted reasonably.
 This element has generated argument. One perennial anxiety about the interpretation of reasonableness that has surfaced in the case law can be expressed in the following paradox: if the trustee has acted negligently in committing the breach of duty in question, how can he be said to have acted reasonably so as to be eligible for relief? It appears that the architects of the forerunner to s. 61 were mindful of this apparent incongruity,
 as were the judges who were first seized with its application in circumstances where the trustee’s actions smacked of carelessness. The point emerges clearly in Kekewich J.’s approach in Re Smith,
 a case decided within the first decade after the creation of to the statutory relieving provision. There the judge considered whether a widow trustee, Mrs Thompson, had been reasonable in signing and completing cheques and returning them to her solicitor in circumstances where a solicitor’s clerk was able to encash them before disappearing with the proceeds. As the learned judge noted, this left the beneficiaries to seek recourse against innocent parties, including the trustee, Mrs Thompson: a feature that, as we shall see, is also prominent albeit in the markedly differing circumstances prevailing in the recent case law arising from mortgage fraud.  Having acknowledged that Mrs Thompson “did not take all the precautions which a very careful or a very astute person might have taken”, Kekewich J. determined that for the purposes of the availability of relief she “cannot be said to have acted otherwise than reasonably, and there is therefore no reason why she should suffer.”
 Such a generous approach can be seen in the interpretation of reasonableness in other cases of the same vintage, where it seems evident that the judges erred towards a lenient understanding of the notion because the breach of trust was in their assessment: “judicious”
  or it was one that was “inadvertent … involving no moral blame”.
 Admittedly, the sentiment here appears to regard technical breaches of trust amounting to an administrative error as being forgivable even though they were careless. On this thinking they can and should be distinguished from instances of more blatant carelessness on the part of the trustee which clearly would and should not be considered reasonable enough to attract relief. Indeed, it is hard to contemplate how a trustee, whether lay or professional, who fails to discharge the requisite degree of care in the conduct of the trust will normally be successful in demonstrating reasonableness for the purposes of claiming relief from liability. This much is fairly evident in the English case law. A similar attitude is discernible in the interpretation of the New Zealand legislative counterpart, s. 73 of the Trustee Act 1973. In Re Mulligan,
 the court denied relief to an aged trustee whose intransigence and antagonism prevented the diversification in trust investments recommended by her co-trustee, a trust company. Panckhurst J. concluded “[e]ven making allowance for her age and lack of trust experience, I am quite unable to find that she acted reasonably in her capacity as a trustee.”
 It may be worth pausing to reflect upon the lessons to be drawn from this accumulated Anglo-Commonwealth case law, lessons which represent operational features of statutory power to relieve. First, the accent is on determining whether the trustee’s conduct can be viewed as reasonable. It is not pre-occupied with finding ways in which the trustee has acted unreasonably. Second, the judges have not baulked at the prospect that a negligent trustee might sometimes, albeit exceptionally, be found to have acted reasonably. In effect, minor transgressions falling short of gross negligence might not operate to bar the trustee from satisfying the reasonableness component of the gateway stage of relief. In these decisions the courts do not dwell on what distinguishes negligence from gross negligence in this context; nor do they offer any guidance on how the distinction is to be drawn. This is very much in line with the way s. 61 has been traditionally viewed as facilitating an open-ended determination of each element of the legislation. These are, then, matters that are left for each judge to consider on a case by case basis. As we shall see, the approach to s. 61 that emerges from the mortgage fraud cases challenges these two archetypical features that emerge from the prevailing judicial attitude to reasonableness.


These judicial explorations of the apparent paradox – of finding negligent behaviour reasonable - have generally involved what might be loosely termed “traditional trusts”, ones that “will typically govern the ownership-management of property for a group of potential beneficiaries over a lengthy number of years”,
 and circumstances where trustee decision-making is dependent upon exercising prudence. Here, liability is fault-based. This judicial mind-set acknowledges that liability that flows from the trustee having acted with gross negligence is outwith s. 61’s conception of reasonableness. By contrast, the nature of the solicitor-trustee’s breach in the recent case law on mortgage fraud is different in a number of key respects. It occurs in that species of bare trust (dubbed by some judges a “commercial trust”) arising from the parties contractual arrangement which in the mortgage fraud cases is entered into by the lender and its solicitor.
 Typically, the bare trust continues until completion of the conveyance or, if completion does not occur, until the mortgage monies are returned to the lender.
 Where this does not happen, so that there is a breach of trust, the solicitor-trustee’s liability is strict. It is precisely in such cases involving breach for which liability is strict that s. 61 fulfils the greatest need. This is because the trustee who is liable irrespective of fault may still benefit from the relieving provision if he or she has acted reasonably and the court determines that it is fair for liability to be excused in part or in full.  The potential to grant relief in such circumstances serves to alleviate the harshness of strict liability.  As such, this holds the potential for the court to contain the extent of the equitable compensation that would otherwise be recoverable.
 By the same token, adopting causation as a means of containing the measure of liability may render consideration of s. 61 otiose.
 
SECTION 61: THE ASCENDANCY OF CAUSATION
Although the earlier mortgage fraud cases had explored a role for causation in understanding the gateway requirement of reasonableness, it took the Court of Appeal in Santander to promote reliance upon it to new heights. As a consequence, the place of causation in the operation of s. 61 seems to have become unassailable, leaving the main area of dispute to be the nature of the causative element. In Santander, the claimant lender (successors to the Abbey National Building Society), advanced £150,000 to Mr Vadika to purchase a property in London. He contributed £50,000 of his own money. The solicitor defendants, R. A. Legal (RAL), acted for both the purchaser and the mortgagee. Another solicitors’ firm, Sovereign Chambers LLP (Sovereign), advised RAL that it had been instructed on behalf of the vendor. Whilst Sovereign was a legitimate firm in good standing with the Law Society, it was acting dishonestly. In fact, the registered owner, Ms Slater, had neither instructed the firm nor had she agreed to sell the property in the first place to Mr Vadika, although it was on the market. In anticipation of exchange and completion on 17 July 2009 Santander transferred the £150,000 to RAL two days earlier. RAL failed to inform Santander that completion had not occurred and also failed to return the funds to them. On 28 July RAL arranged an inter-bank transfer of £200,000 into Sovereign’s client account.  The following afternoon RAL believed they had effected a simultaneous exchange of contracts and completion. In fact, Sovereign never transferred any of the monies to the vendor nor did it discharge the mortgage registered against the property. This left Santander without any security for the money it had lent to the purchaser. It therefore initiated these proceedings against RAL for breach of trust in order to recoup its funds.
 
At first instance, Andrew Smith J. found that RAL acted in breach of trust by releasing Santander’s monies on 29 July without obtaining a legal charge. He decided, however, that RAL should be wholly relieved from liability under s. 61. It was accepted that they had acted honestly.
 Moreover, the solicitor-trustee had behaved reasonably. Responding to the claimant’s barrage of criticism about RAL’s negligent handling of the conveyance, the judge found that none of the alleged deficiencies on RAL’s part were “connected” with Santander’s loss, nor did they amount to such a degree of fault that was sufficiently serious so as to deny them access to the court’s discretion to relieve them of liability.
  On appeal, RAL were denied relief.  Integral to the Court of Appeal’s reasoning is an acceptance that causation has a role in determining reasonableness for s. 61 purposes. It is our contention that this raises three inter-related lines of enquiry. First, is recourse to causation in establishing the pre-condition of reasonableness for the purposes of accessing relief justified by precedent?  Second, what exactly does causation mean in this context? Finally, what are the justifications for imbuing the statutory language with causation?

Precedent

It will be recalled that s. 61 makes no mention of causation. For a trustee who is in breach, access to discretionary relief is predicated on establishing no more than that he or she has “acted honestly and reasonably… .”  Moreover, there is no discernible trace of “causation” in the mainstream jurisprudence surrounding the provision, for instance, the case law involving unauthorised investments by trustees.
  Yet the preponderance of the mortgage fraud cases decided before Santander introduced such a requirement into the equation, albeit with varying degrees of emphasis.  For example, in Davisons Solicitors v Nationwide Building Society,
 reversing the finding of the trial judge, the Court of Appeal granted relief under s. 61. Nationwide offered to lend in excess of £185,000 for the purchase of a West Midlands property that was subject to an existing charge in favour of GEMHL Ltd. In reality the owner was not selling, but a fraudster, who had set up a fake branch of a genuine solicitor’s firm, and impersonated a solicitor from that firm, and claimed to be acting for him. Mr Wilkes, Davisons’ solicitor acting for Nationwide, checked the existence of the branch office and the named solicitor both by an online search and with the Law Society and the SRA. When they released the mortgage money to fund completion the purchaser was registered at the Land Registry. However, Nationwide’s charge could not be registered because the imposter had absconded, leaving GEMHL’s pre-existing charge undischarged. Liability for breach of trust was clear-cut. Even though completion had not taken place, Mr Wilkes was found to have been honest in releasing the funds. On the key question of reasonableness for the purposes of the relieving provision, the issue centred on whether Mr Wilkes had properly obtained confirmation that the GEMHL charge would be redeemed. Nationwide contended that the defendant had been unreasonable in failing to use the requisite TA13 form as provided by the Council of Mortgage Lenders Handbook for this purpose. The Court found that Mr Wilkes had not acted unreasonably because the answers he had obtained in the OYEZ form he had used instead of TA13 contained an implicit undertaking to discharge pre-existing charges.  Delivering the only reasoned judgment, Sir Andrew Morritt C. observed that: 
“The section only requires Mr Wilkes to have acted reasonably. That does not, in my view, predicate that he has necessarily complied with best practice in all respects. The relevant action must at least be connected with the loss for which relief is sought and the requisite standard is that of reasonableness not of perfection… . In my view, Mr Wilkes did, in all the circumstances, act reasonably.”
 

The judge continued:

“Little argument was directed to the exercise of the discretion if we found that Davisons had acted honestly and reasonably. This is not surprising. The loss sustained by Nationwide was caused by the fraud of an unconnected third party. Even if Davisons had insisted on answers to requisitions on form TA13 and on separate written undertakings it is probable that the impostor would have complied, the matter would have proceeded to apparent completion by post and the impostor would have disappeared with the balance of the purchase money. The lapse from best practice, if any, did not cause the loss to Nationwide. Given that Mr Wilkes acted both honestly and reasonably I can see no ground on which Davisons should be denied relief from all liability. I would so order.”
 

It is striking that when the Chancellor is determining whether Mr Wilkes acted reasonably his reference to causation is couched relatively obliquely in the term “connected”. Nonetheless, this lays the foundation for the more extensive and explicit development of the role afforded to causation in subsequent cases dealing with relief.  It is also worthwhile reflecting on why the judges feel the need to refer to causation. Typically this arises by way of response to the contention that the mortgagee’s loss would have occurred in any event irrespective of the solicitor’s conduct, given that, among other things, the loss is attributable to the independent activities of the fraudster. So in Davisons it was contended that had Mr Wilkes fully complied with his instructions the loss to the claimants would have occurred anyway.  It therefore appears that it is this understandable nod to the innocence of the solicitor that is leading the courts to overlay their assessment of reasonableness with a consideration of which of the solicitor’s actions are connected to the loss. Arguments about causation are, however, not confined to discussion of s. 61’s gateway requirement of reasonableness. It is also a factor being judicially considered in those mortgage fraud cases where the court goes on to make its assessment of whether it is fair to grant the solicitor-trustee relief.  As we will later go on to argue, if causation has any place in the operation of the relieving provision it should be within this discretionary element (fairness) as opposed to the pre-condition (reasonableness). 
The tendency, nascent in Davisons, to read causation into s. 61’s notion of reasonableness gained heightened momentum in Ikbal v Sterling Law.
 Here the singular factual difference in the litigation is that the transaction did not, strictly speaking, depend upon a mortgage fraud because the house purchaser, Ikbal, raised the necessary funds from family members rather than an institutional lender. Nonetheless, his solicitors, Sterling Law, committed a breach of trust in making an unauthorised disbursement of the purchase money to Fernando & Co, the solicitors acting for a fraudulent vendor who was impersonating the deceased registered proprietor.
 It appears that the fraudulent party was employed by Fernando & Co, although this was not known by Sterling at the time of its breach of trust. Mr Nicholas Davidson QC, sitting as a Deputy Judge of the Chancery Division, identified a range of failings on the solicitor’s part, some before and some after the apparent completion date. These were, respectively, assessed as being either “unreasonable” or “very unreasonable indeed”.
  However, this was not enough to complete the determination of s. 61’s requirement of reasonableness. In the judge’s view it was not simply a matter of determining Sterling’s requisite duty of care because the question to be considered is different under the statute.
 Taking his lead from the approach taken in Davisons, he concluded that it was imperative to go further by enquiring whether any of the unreasonable conduct, of either degree of culpability, was “connected” with the claimant’s loss.
 Indeed, had it been enough to show negligence, it seems clear that Sterling would have been held to be ineligible for relief.
 Absent some causative connection, the shortcomings, however grossly negligent, were therefore not inimical to a consideration of the discretionary element of s. 61. Thus, the judge found:
“It follows that, for the purposes of section 61, the defendant has proved that he acted reasonably. This is, and is only, because of the lack of causal connection between the defendant's behaviour and the loss.”

A notable feature of this approach is the determinative emphasis attributed to causation when assessing reasonableness. It is important to remember the context for this assessment. The judge’s focus is on differentiating between the various tasks carried out by the solicitors as part of the conveyancing process, some being seen as relevant to the weighing up of whether they have acted reasonably, and others as being irrelevant, even where there was clear evidence that such tasks were handled incompetently. Further, the later analysis in the judgment does not confine causation to the gateway component of reasonableness. The judge returned to make considerable play of causation when evaluating whether or not, for the purposes of the third element of the provision, it was fair to grant relief.  Such a construction of reasonableness proved determinative, the judge noting that “[w]ere it not for the causation point, I would refuse relief” notwithstanding his assessment that “[t]he claimant was ill served by the defendant.”
  In this way, the courts seem intent on cementing the idea that it is sensible to allow the double importation of causation into the operation of s. 61. 
This judicial inclination to utilise causation when determining solicitor-trustees’ claims for relief from liability in the mortgage fraud litigation is less clear-cut and more muted in Lloyd’s TSB Bank Plc v Markandan & Uddin.
  There, the trial judge identified two key obstacles as to why the defendant solicitors’ payment of purchase money in breach of trust could be said to be reasonable for the purposes of s. 61. The first shortcoming was that they had paid the money over to solicitors who fraudulently purported to act for the vendor without receiving the necessary documentation. The second shortcoming was their failure to take the necessary steps to verify that the vendor’s solicitors’ branch office with which they had been dealing was, in fact, genuine.
 This analysis finds resonance in the reasoning of the Court of Appeal, where the single reasoned judgment was delivered by Rimer L.J. Affirming the trial judge’s refusal of relief, he observed:  
“Whilst it is impossible not to have sympathy for [the defendants] in becoming enmeshed in the fraud, the judge's conclusion was that, by these two shortcomings, they brought their misfortune upon themselves. If they had instead performed their role as solicitors with exemplary professional care and efficiency, but had still parted with the loan money in circumstances that were objectively reasonable, the decision on the s. 61 application might have been different.”
 

The focus here is rightly fixed upon the evaluation of reasonableness by reference to the defendant solicitors’ conduct of the transaction, and most particularly upon the extent to which any “shortcomings” are tantamount to gross negligence. It is not made dependent upon assessing whether or not that conduct caused the loss sustained by the bank. Finding the solicitor-trustee to have been unreasonable so as to preclude the availability of s. 61, Rimer L.J. added the following insightful parting shot, albeit by way of an obiter explanation about why the discretionary relief was unavailable: 
“It is, therefore, the discretionary power under section 61 that provides the key to the claimed unfairness of holding a solicitor liable for breach of trust in circumstances such as the present. The careful, conscientious and thorough solicitor, who conducts the transaction by the book and acts honestly and reasonably in relation to it in all respects but still does not discover the fraud, may still be held to have been in breach of trust for innocently parting with the loan money to a fraudster. He is, however, likely to be treated mercifully by the court on his section 61 application. [The defendant’s] conduct of the transaction was, however, found to fall short of the standard that merited such mercy.”

Rimer L.J.’s reasoning is attractive. Re-locating causation back to its appropriate place, as a factor to be weighed in the balance when determining the fairness of granting relief. This means it forms part of the second stage of what s. 61 requires, the exercise of the discretion rather than adding unwarranted complications to the statutory gateway pre-condition of reasonableness. 

Notwithstanding Rimer L.J.’s holistic view of the statutory components of s. 61, Markandan & Uddin does, however, refer to ideas of causation, and does so in the guise of the “but for” test.
 Thus, counsel for the trustee-solicitor submitted that the loss would still have occurred even if there had been completion involving an exchange of money for forged documents. Although the relevance of this was robustly rejected,
 it draws attention to the perceived unfairness visited upon the unwitting solicitor-trustee. Despite some ambivalence about relying upon notions of causation, it cannot be denied that in both Davisons and Markandan & Uddin the courts appear to believe it holds some relevance to the determination of the reasonableness of allowing relief. Yet in these decisions its place is relatively unformed, and is certainly less cogently pressed than the way in which Santander injects causation into the terms of the provision. It is therefore hard to resist the conclusion that in terms of precedent the basis for the importation is at best fragile. The judicial navigation of the relieving provision in the case law that preceded the mortgage fraud cases does not give unassailable support for this modern development.   
The uncertain meaning of causation 

Concerns about legitimacy aside, there is no denying that infusing reasonableness with ideas of causation has gained currency in the majority of decisions surrounding mortgage fraud. What is less clear is what is meant by causation. Here there is a measure of indeterminacy over the correct test, just as there is indeterminacy in setting the standard to be applied to conduct connected to the loss. This is a deliberate choice advanced as both a virtue and a necessity. In his leading judgment in Santander, Briggs L.J. loosely posits what may be seen as a spectrum of potential tests by which causation might be determined. He roundly rejects two of the stricter variants on the continuum; namely, “the effective, primary or predominant cause of the loss” as casting “the net too narrowly”;
 and a “but for” test,
 for being too “restrictive”.
  By the same token he gives equally short shift to adopting the most expansive test, one that would accommodate “every aspect and detail of the solicitor trustee's conduct which occurred, or played any part in, the process which began with the transfer of the loan money by the lender to the solicitor trustee and ended with its theft by the fraudster.”
 This led him to adopt something of a “middle way”:

“Between those extremes, it seems to me that some element of causative connection will usually have to be shown, and that conduct (even if unreasonable) which is completely irrelevant or immaterial to the loss will usually fall outside the court's purview under s. 61.”

The judge’s formulation is far from definite. While this may well be the nature of the beast given the permutations of the conduct that the court may be asked to consider as having a causal link with the loss suffered, this hardly sets up a clear sense of what level of connection will render s. 61 unavailable. The position is exacerbated because Briggs L.J. goes on to contemplate how exceptional circumstances may dictate a relaxation of the usual test. He therefore adds the following rider, one that cautions against:

 “… an over-mechanistic application of the requirement to show the necessary connection between the conduct complained of and the lender's loss. There may be highly unreasonable conduct which lies at the fringe of materiality in terms of causation, and only slightly unreasonable conduct which goes to the heart of a causation analysis. It would be wrong in my view to allow this purely mechanistic application of a causation-based test for the identification of relevant conduct to exclude the former from any consideration under s. 61.”

Overall, the effect is to pile ambiguity onto what is an uncertain basic position – Briggs L.J.’s middle way. It seems incontrovertible that the line of cases, culminating in Santander, suggests that causation in one form or another is superimposed upon s. 61’s pre-condition of reasonableness. It remains to be seen how future courts will respond; and what they will make of the rationale of this development.
Justifications 

The thrust of judicial thinking that sees causation as relevant has the effect of separating conduct that is considered reasonable for the purposes of awarding relief, from conduct that is considered unreasonable. In other words, it is meant to serve as a filter mechanism. It appears that the underlying anxiety here is with the perceived conundrum that a trustee can ever be regarded as acting reasonably when in breach of duty. As commented above, this is well-trodden territory in respect of trustees and s. 61. However, Briggs L.J. does not refer to that line of authority. Rather, he prefers to see the debate as if it is exclusive to the judicial discussions relating to the parallel company law provision – currently to be found in s. 1157 of the Companies Act 2006.
 To his credit, it is true to say that this conundrum has assumed greater prominence in the company law equivalent to s. 61, although, in fact, there has not always been unanimity in the response to the perceived difficulty on this point. The most explicit consideration is to be found in Re D’Jan of London Ltd.
 There the company’s controlling director was held liable for the loss it sustained when, after a fire, the insurers repudiated the company’s policy because the insurance proposal contained various misrepresentations. There was little difficulty in establishing liability because he had breached his common law duty of care and skill as a director by signing the proposal form without first reading it. However the court relieved him in part from liability. In so doing Hoffmann L.J. highlighted the ostensible incongruity:

“It may seem odd that a person found to have been guilty of negligence, which involves failing to take reasonable care, can ever satisfy the court that he acted reasonably.  Nevertheless, the section clearly contemplates that he may do so and it follows that conduct may be reasonable for the purposes of section 727 despite amounting to lack of reasonable care at common law.”

It is noteworthy that this approach injects some measure of subjectivity into the relieving provision’s gateway criteria of reasonableness.
 It seems highly likely, given Mr D’Jan’s status as a director of, and 99% shareholder in, his own business, that signing the form without first reading it was reasonable because it was “the kind of thing that could happen to any busy man” and it was not “gross”.
  Moreover, Hoffmann L.J. is not alone in adopting a flexible and pragmatic construction of reasonableness, one that does not bar less culpable negligence from meeting the gateway requirement so as to qualify for consideration of full or partial absolution. Take, for example, the similarly aligned observation in Re Brian D Pierson (Contractors) Ltd that “…’reasonableness’ for the purpose of section 727 must be meant to be capable of being satisfied by something less than compliance with the common law standard of care in negligence.”
 
There is, however, at least one contrary pronouncement since Re D’Jan.  In Coleman Taymar Ltd v Oakes,
 Judge Robert Reid Q.C. offered a trenchant rebuttal of Hoffmann L.J.’s more lenient stance:  “I do not see how the reasonableness requirement can be a subjective requirement.  Any reasonableness test must by its very nature be objective.”
 However, this is not the last judicial word on the matter. In  Barings Plc v Cooper & Lybrand,
 Evans-Lombe J. sided with Hoffmann L.J.’s stance:  
“They may have acted reasonably for the purposes of the section even though I have found them to have acted negligently, if they acted in good faith and their negligence was technical or minor in character, and not ‘pervasive and compelling’”.
 

In Santander Briggs L.J. acknowledges this prevailing interpretation. Yet he dismisses the relevance of relying upon the associated case law,
 on the basis that it would “be wrong, by any process akin to reverse engineering, to interpret section 61 by reference to the historically more recent and undoubtedly more difficult provisions now to be found in section 727 of the Companies Act 1985.”
  In our view the judge appears to over-emphasise the distinctions in the drafting of the two provisions and their consequential significance. Section 727 lists (as does its successor, s. 1157) distinct heads of liability, namely “negligence, default, breach of duty or breach of trust”. By contrast, s. 61 simply refers to relief for breach of trust. In our view, this is of little import. The absence of iteration in s. 61 should not disguise the reality that liability for breach of trust sometimes depends upon establishing fault. Of course, this is not the case in the mortgage fraud litigation.  There are, however, many breaches of trust where the question of liability depends upon conduct that is unreasonable or otherwise involves fault. As the corpus of s. 61 cases indicate, the availability of relief does not turn upon whether the breach in question is or is not fault-based. Besides, as we have shown, there is support in the case law surrounding s. 61 and its Victorian predecessor in favour of the possibility that a careless trustee who is in breach of duty can nevertheless be found to have acted reasonably.
 Briggs L.J.’s strident dismissal of the jurisprudence surrounding the parallel company law provision is clearly misconceived. This is not a case of interpreting earlier legislation by reference to later analogous provisions. The initial introduction of statutory relief in company law by s. 32 of the Companies Act 1907 was substantially influenced by the original 1896 trustee relieving provision.
 Not only is there evidence of a close link in the Parliamentary history,
 there are also instances of judicial interpretation of the company legislation by reference to its trust’s predecessor.
 Moreover, since the enactment of the parallel relieving provisions, the judges have also encountered and responded to the same conundrum of finding negligent behaviour reasonable.  

It is possible to discern other justifications being offered in support of both the value of turning to causation per se and also for adopting the preferred version of the test – termed the middle way.  Throughout their legislative existence the relieving provisions have been applauded as creating a broad, open-ended and flexible basis for intervention, one untrammelled by strict precedent and illuminated only by loose generic judicial guidance. Arguably, this is a virtue and positive strength. This is seen in the most recent review of the company legislation, which, in 2006, resulted in the enactment of the substantially unchanged terms in s. 1157.
  The mortgage fraud cases, however, take a different perspective. The judicial unease appears to arise from two intertwined considerations. One of these lies with the need to deter litigation by maximising certainty for those advising the parties about the application of s. 61.
  The paradox here is that there is every prospect that such clarity and certainty will not be achieved by introducing causation in to the determination of reasonableness. Indeed it may simply shift the focus of the advice that is needed about the operation of the provision. This is all the more likely when one considers the ill-defined and indeterminate ambit given to causation by the courts in the mortgage fraud litigation.  Overall, it is difficult to avoid being sceptical about this particular claim. The other concern appears to be about constructing reasonableness in a way that will help bolster and maintain the quality of the conduct of solicitors engaged in conveyancing transactions.
 Sir Terence Etherton C. robustly states this prophylactic-orientated agenda in more general terms, not simply confined to solicitors, as follows:
“Furthermore, section 61 must be interpreted consistently with equity’s high expectation of a trustee discharging fiduciary obligations.”

Whatever justifications there may be for requiring causation as an additional component to the award of relief, the absence of any such requirement in the legislative language must lead to the conclusion that the courts are engaging in judicial statutory re-drafting. The judgments in the mortgage fraud cases are heavily nuanced and the repercussions may not be fully appreciated until there have been further opportunities for the judges to revisit the issues. One possible development might be to confine the use of causation to solicitor-trustees in mortgage fraud cases, leaving the more fluid assessment of whether the defendant has acted reasonably to contests involving what may be imprecisely termed, traditional trusts. This, however, would lead to the unappealing outcome of setting up diverging approaches to relief which would be hard to justify and operate. Ultimately, this brings us back to the crux of our argument. Section 61 does, and should, function by assessing whether the trustee has acted “reasonably”.  Giving an answer may involve accepting that a trustee may or may not be at fault in committing the breach. It is common ground in the mortgage fraud cases that the disbursement of the purchase monies without the prospect of completion is always a breach of trust, and one that inevitably causes loss to the lender. But in such cases, and even those where the breach entails a finding of negligence, there is nothing inherently wrong or illogical in saying that he should be eligible for relief because, taking a holistic view, the defendant acted reasonably. Of course in determining reasonableness, the behaviour to be judicially considered is almost invariably connected in some sense to the breach. But that does not mean that causation should be the driver in assessing reasonableness for the purposes of the granting of relief. In the context of the mortgage fraud cases, if there is a call to balance where the loss should fall, be it on the unwitting mortgagee or the hapless solicitor, the appropriate mechanism within s. 61 is its reference to fairness rather than the gateway requirement of reasonableness. 
CONCLUSION

The mortgage fraud cases are a timely reminder of the adaptability of the trustee relieving provision in the120 years of its lifetime. They promote the question of the availability of relief to excuse trustee liability from its customary peripheral position in trusts litigation to centre stage. However, they are atypical. For one thing the commercial backdrop to the litigation of solicitor-trustees undertaking conveyancing work is in stark contrast to the concerns about over-burdening trustees of traditional trusts which triggered and resulted in the wake of the introduction of the jurisdiction in 1896. Liability for breach in the mortgage fraud cases is also strict. There is therefore no need to establish a breach of duty in managing the terms of the trust that falls short of the requisite standard of care and skill. It is our contention that these factors are not especially relevant when it comes to thinking about the scope and judicial mechanics of relief. Certainly it is not immediately obvious how they justify – in terms of precedent or principle – a substantial interference with the status quo as represented by the pre-existing case law about relief, such as Re Smith.
  The statutory jurisdiction in s. 61 may be perceived as existing in tension with the need to maintain the highest possible standards of trusteeship. However, the granting of relief should not be taken as a signal that no breach of trust has occurred. It is not, nor should it ever be, an inducement for trustees to fall short in the performance of their duties. Whilst this is important in all spheres of trusteeship, it is, nowhere more critical than for solicitor-trustees in conveyancing where the trust is an incidence of that process. This is all the more important because other innocent parties to the transaction, including lending institutions, will have suffered financial loss as a result of the solicitor-trustee’s breach. What relief can ensure is that the law does not overlook circumstances which indicate that it may be appropriate to excuse such a solicitor-trustee from liability if the departure from best practice is pardonable. As the duties are strict, not depending on determinations of whether reasonable care has been taken, s. 61’s gateway consideration of “reasonableness” holds particular importance.
Indeed it is clear that the gateway considerations – honesty and reasonableness – hold continuing value. Certainly, there is nothing in the mortgage fraud cases in support of a more radical solution of erasing reasonableness from the provision – even though doing so would overcome the need to gloss s. 61 with notions of causation. Although this revision was proposed by the UK’s Company Law Steering Group it was not implemented by the Companies Act 2006;
 and it is not realistic to suppose that any such change to the power to relieve trustees is likely to occur in England and Wales.
  As reasonableness is set to continue to play its gateway function it should not operate so as to impede unduly the trustee’s access to the discretionary component of the relieving provision, which involves examining the fairness of excusing the trustee. In terms of finding an appropriate balance between the two stages to be considered when granting relief, the paradigm is encapsulated in Olssen J.’s analysis delivered in Maelor-Jones v Heyward-Smith:
 
“the court… ought not to shrink from giving effect to its sense of fairness and justice. It should not hesitate, in a proper case, to relieve a person from what, having regard to particular facts and circumstances – particularly where the person concerned has acted honourably, fairly, in good faith and in a commonsense manner as judged by the standards of others of a similar professional background – from what might otherwise be seen to be a harsh and oppressive consequence of the strict application of the law… .”

The italicised words indicate that the solicitors in the mortgage fraud cases whose handling of the transactions fell below industry norms may not be entitled to the merciful application of s. 61. This is unobjectionable and should not distract from the central issue of process when construing the statutory terms. With its emphasis on justice, Olssen J.’s approach is attractive. It resonates with the objectives set for the provision by its architects. Considering fairness may often turn upon bringing the interests of others affected by the breach into the equation. All this also stands against unnecessarily complicating the meaning given to reasonableness. Moreover the accent here should be on the conduct surrounding the breach that can be described as reasonable, and not on the connection that conduct – whether reasonable or unreasonable - has to the loss. One effect of introducing an imprecisely conceived idea of causation is to side-line s. 61 in a significant number of cases. This is because the extent of a trustee’s liability is already subject to the loss having been caused by the breach.               

*Respectively, Emeritus Professor of Commercial Law at UCL, Faculty of Laws; and Senior Lecturer in Law, at Queen Mary University of London. In addition to the referee’s valuable suggestions this article has also benefited from the insightful comments of Professors Rob Chambers, James Penner and Peter Watts, and the participants at the Company Law Symposium 2015 held at the University of Hong Kong. The usual caveat applies.
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