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Unfit to Plead or Unfit to Testify? 

R v Orr [2016] EWCA Crim 889 

 

Keywords: unfitness to plead; effective participation; trial of the facts ; cross-examination; s.35 

Criminal Justice and Public Order Act 1994 

The appellant, a solicitor, was convicted of being concerned in a money laundering arrangement. He 

as fi st t ied i  , ut the t ial as te i ated he  the appella t e a e u fit  sho tl  afte  
his cross-examination had begun. A new trial commenced in October 2014. The appellant gave 

evidence-in-chief. However, on the day that the prosecution was due to commence cross-

examination, the appellant was unwell. The trial judge adjourned the trial to allow the appellant to 

be examined by a psychiatrist. The psychiatrist, applying the principles set out in the Mental Capacity 

A t , as of the opi io  that the appella t as u a le to pa ti ipate i  his t ial  at [ ] . A 
se o d ps hiat ist i di ated that the appella t s e tal state as su h that he as o  u a le to 
gi e e ide e i  his o  defe e , e de i g hi  u fit to plead  at [ ] . Cou sel fo  the appella t 
presented two options to the judge. The first option was to continue the trial with the appellant not 

undergoing cross-examination, but on the condition that the prosecution could not make a closing 

spee h. The se o d optio  as to fi d the appella t u fit to plead a d o e e a t ial of the 
fa ts , follo i g the p o edu e set out i  s. A of the C i i al P o edu e I sa it  A t  the 

 A t .  

The trial judge eventually decided that the appellant was unfit to be cross-examined, but that he had 

been fit to give evidence-in-chief. The judge allowed the trial to continue, but ruled that the 

p ose utio s losi g spee h ust ot efer to any subject that the appellant had not been in a 

position to meet in cross-examination. The judge directed the jury on the issue, including that the 

i a ilit  to gi e e ide e as ot the appella t s fault a d that the ju  should ot spe ulate a out 
the answers the appellant may have given had he been cross-examined (at [18]). 

The appellant was convicted and appealed on the following grounds: 

 If the trial judge found the appellant was unable to be cross-examined by virtue of his 

inability to properly respond to questions asked in cross-examination, he should have ruled 

that he was not fit to be tried, discharged the jury from returning verdicts and then, 

proceeded to a determination by the jury as to whether the appellant had done the act or 

made the omission charged against him in accordance with section 4A(1) of the Criminal 

Procedure (Insanity) Act 1964; 

2)  I  the alte ati e the appella t s o i tio  is u safe si e he did ot e ei e a fai  t ial  at 
[19]). 

 

HELD, allowing the appeal, the way in which the case progressed had not disadvantaged the 

appella t, as he had dealt ith the C o s ase i  detail i  his e ide e-in- hief, the p ose utio s 
closing speech had been restricted, and the jury had been directed on the issue (at [20]-[22]). 

However, the issue of fitness to plead had not been dealt with correctly. Fitness to plead cannot be 

dete i ed  efe e e to o l  pa t of the t ial p o ess. The apa it  to e oss e a i ed is pa t 
a d pa el of the defe da t s a ilit  to gi e e ide e i  his o  defe e  at [ ] .  
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Section 35(1)(b) of the Criminal Justice and Public Order Act 1994 provides support for the 

contention that a finding that the appellant was unfit to be cross-examined does not necessarily 

determine the question of fitness to plead at [ ] . “e tio   ate s fo  situatio s he  the 
ph si al o  e tal o ditio  of the a used akes it u desi a le fo  hi  to gi e e ide e , fo  the 
pu pose of dete i i g hethe  ad e se i fe e es a  e d a  f o  the defe da t s failure to 

testif . The t ial judge s uli g as a iguous. Ho e e , he appea ed to ha e fou d that the 
appellant was unfit to plead, rather than it being undesirable for him to give evidence (at [27]).  

The criteria for determining fitness to plead were identified in the case of R v Pritchard (1836) 7 C & 

P 303 and subsequently endorsed and refined by the Court of Appeal. Fitness to plead includes a 

requirement that the defendant be able to give evidence in his own defence, meaning that he can 

understand the questions he is asked, apply his mind to answering them, and convey intelligibly the 

answers he wishes to give (R v M(John) [2003] EWCA Crim 3452 at [24]). The trial judge appeared to 

have found that the Pritchard criteria were met up until the point of cross-e a i atio . This ust 
i pli itl  ea  that he fou d that the eafte  the  e e ot et  at [ ] .  

Once the trial judge had determined that the appellant was no longer fit to participate in his trial, he 

should have followed the s.4A procedure. Sectio  A is a statuto  a dato  e ui e e t hi h 
a ot e a oided  the ou t s ge e al dis etio  to o de  p o eedi gs othe ise, ho e e  
e efi ial to the defe da t the  ight appea  to e  at [ ] . The Cou t o luded that the ju  

should not have been allowed to return a verdict, other than a verdict of acquittal if they were not 

satisfied o  the e ide e al ead  gi e  i  the t ial that the appella t did the a t ha ged agai st hi  
(at [30]). 

 

COMMENTARY 

This is a complex case which highlights the confusion generated by both the current test for 

unfitness to plead and the procedure to be followed when the issue is raised. Three key issues arise 

from the judgment. First, the scope and interpretation of the test for unfitness; second, the stage at 

which a finding of unfitness to plead may be made; and third, the interplay between the unfitness to 

plead process and s.35 of the Criminal Justice and Public Order Act 1994. 

 

The test for unfitness 

 

In its 2016 report, Unfitness to Plead (Law Com. No.364), the La  Co issio  oted that [t]he 
current Pritchard test used to assess u fit ess to plead … is ot o siste tl  u de stood o  applied 

 li i ia s, legal p a titio e s a d the ou ts  pa a. . . I  the i sta t ase, the fi st ps hiat ist 
applied the ite ia set out i  the Me tal Capa it  A t  the  A t  a d o luded that the 
appellant lacked the necessary decision-making capacity to participate in his trial. However, as the 

Law Commission pointed out, decision-making capacity does not form part of the current unfitness 

test, in contrast with the civil capacity test under the 2005 Act (Law Com. No.364, para 1.14). Rather, 

the Pritchard test fo uses o  a defe da t s i telle tual a d og iti e a ilities. The test ste s f o  
the nineteenth century case of R v Pritchard (1836) 7 C & P 303, but has been reframed and 

expanded in subsequent cases. In its current form it requires a defendant to be capable of doing the 

following: 

 u de sta di g the ha ges;  de idi g hethe  to plead guilt  or not; (3) exercising his 

right to challenge jurors; (4) instructing solicitors and counsel; (5) following the course of the 
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p o eedi gs;  gi i g e ide e i  his o  defe e.  R v M(John) [2003] EWCA Crim 3452 at 

[20]) 

In the present case, the Court of Appeal oted that the apa it  to e oss e a i ed is pa t a d 
pa el of the defe da t s a ilit  to gi e e ide e i  his o  defe e  at [ ] . The a ilit  to gi e 
evidence means being able, 

 (a) to understand the questions he is asked in the witness box, (b) to apply his mind to answering them, 

a d  to o e  i telligi l  to the ju  the a s e s hi h he ishes to gi e  M(John) at [24]; Orr at [25]).  

The se o d ps hiat ist opi ed that the appella t as u fit to plead e ause he as u a le to give 

e ide e i  his o  defe e  at [ ] , thus add essi g at least o e aspe t of the efo ulated 
Pritchard test. However, the evidence of the psychiatrists was not subject to detailed examination. 

The fi st ps hiat ist ga e sho t o al e ide e  at [14]), and the second produced a report, which 

appears to have simply been accepted by both parties and the judge.  

The Cou t of Appeal suggested that the u usual i u sta es … a  ha e e ited a o e detailed 
e plo atio  of the ps hiat ists  easo s a d o lusio s  at [ ] . I  R v Walls [2011] EWCA Crim 

443, the Court of Appeal suggested that psychiatric evidence should normally be scrutinised 

thoroughly where the issue of unfitness to plead is raised: 

[S]ave in clear cases, a court must rigorously examine evidence of psychiatrists adduced before them and 

then subject that evidence to careful analysis against the Pritchard criteria ... Save in cases where the 

u fit ess is lea , the fa t that ps hiat ists ag ee is ot e ough…; a ou t ould e failing in its duty to 

oth the pu li  a d a defe da t if it did ot igo ousl  e a i e the e ide e a d ea h its o  o lusio .  
(Walls at [38])    

In particular, an issue that could have been explored in the present case was whether the appellant 

could have continued to give evidence if assisted by an intermediary (at [26]).  

The expansion of the use of special measures, including intermediaries, to assist vulnerable 

defe da ts to pa ti ipate i  the t ial p o ess is a ajo  pla k of the La  Co issio s p oposals for 

reform of the law of unfitness to plead. The aim is to ensure that a full criminal trial takes place 

he e e  possi le e ause this is the opti u  [p o ess] fo  a defe da t fa i g a i i al 
allegatio  La  Co . No. , pa a . .   The u e t law facilitates this to an extent, as the Criminal 

Procedure Rules require that 

the ou t ust take e e  easo a le step― 

(a) to encourage and to facilitate the attendance of witnesses when they are needed; and 

(b) to facilitate the participation of any pe so , i ludi g the defe da t  C i  P‘ . . 

“e tio   of the Youth Justi e a d C i i al E ide e A t  the  A t , hi h p o ides fo  
the examination of a vulnerable witness to be conducted through an intermediary, does not extend 

to vulnerable defendants. Sections 33BA-33BB of the 1999 Act, which were introduced by the 

Coroners and Justice Act 2009, would enable a defendant who gives evidence to be examined 

through an intermediary, but these sections have not been brought into force. Nevertheless, a court 

may appoint an intermediary for a defendant relying on its i he e t po e s a d u de  the Criminal 

Procedure Rules to take su h steps as a e e essa  to e su e that he has a fai  t ial  C v Sevenoaks Magistrates  
Court [2009] EWHC 3088 (Admin)). A defence intermediary may be appointed for the whole trial or only 

to assist the defendant while he is testifying (R (on the application of OP) v Secretary of State for 

Justice [2014] EWHC 1944 (Admin)).  

http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=30&crumb-action=replace&docguid=I6260A4A0E42311DAA7CF8F68F6EE57AB
http://login.westlaw.co.uk/maf/wluk/app/document?src=doc&linktype=ref&context=30&crumb-action=replace&docguid=I6260A4A0E42311DAA7CF8F68F6EE57AB
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The provision of intermediaries for defendants has recently suffered a setback with the introduction 

of amendments to the Criminal Practice Directions in April 2016, which provide that defence 

i te edia ies should e appoi ted o l  a el , a d appoi t e t fo  the du atio  of a t ial should 
e e t e el  a e  CPD, F. . The Cou t of Appeal lea l  o luded that the p ese t ase, i  
hi h the issue of the appella t s apa it  to testif  a ose pa t a  th ough gi i g his e ide e, as 

such a rare case that the judge ought to have considered intermediary provision.  Adjustments had 

already been made to the trial process to enable the appellant to participate. The provision of an 

intermediary ought at least to have been considered, particularly as the appellant had apparently 

i di ated that he ould like to a  o  gi i g e ide e a d to ha e the oppo tu it  of a s e i g 
questions put i  oss e a i atio  at [ ] . Whethe  it ould ha e ee  possi le to o tai  a 
defence intermediary at short notice so as to enable the defendant to continue to testify and to be 

cross-examined is another matter. Difficulties in finding and funding defence intermediaries are well 

known (see, for example, R v Cox [ ] EWCA . “ee also P. Coope  a d D. Wu tzel, A da  late 
and a dollar short: in search of an intermediary scheme for vulnerable defendants in England and 

Wales  [ ] C i  L‘ . 

The Court of Appeal thought that the judge s uli g o  the issue of u fit ess to plead as 
a iguous. The judge fou d that the appella t as ot fit to u de go oss e a i atio  ut that 
up until that point (underlining supplied) the Pritchard ite ia e e et  at ] . I  the ie  of the 

Cou t of Appeal, the judge had the e  i pli itl  dete i ed that the appella t as o lo ge  a le 
to fully participate in his trial within the Pritchard efi ed ite ia  at [ ] . I  efe i g to full 
pa ti ipatio , the Cou t adopted, i  pa t, the te i olog  used  the La  Co issio  i  its efo  
p oposals. The Co issio s p oposed test ould fo us upo  the apa it  to pa ti ipate effe ti el  
(see Law Com. No.364, Chapter 3 and draft Bill Clauses 3(2) and 32(2)). The Commission favours 

incorporating a non-exhaustive list of relevant abilities, including the ability to give evidence.  

The Co issio  eje ted the suggestio  that the e as a eed to e plai  hat gi i g e ide e  
e ui es, as the la k of elaboration does not appear to be problematic as the test is currently 

f a ed  pa a. . . The p ese t ase ould suggest othe ise. The Cou t of Appeal a epted that 
the wording of s.35 of the Criminal Justice and Public Order Act 1994 (see below) supports the 

p opositio  that a fi di g that a defe da t is u fit to gi e e ide e i  oss e a i atio  does ot 
e essa il  dete i e the uestio  of fit ess to plead  at [ ] . This suggests that so eo e ho is 

unfit to be cross examined may nevertheless be fit to plead, whereas being able to give evidence in 

his o  defe e e ui es the apa it  to e oss e a i ed   at [ ] . The Cou t did ot ela o ate 
upo  the disti tio  et ee  fit ess to gi e e ide e i  oss e a i atio  a d apa it  to be 

oss e a i ed , so pe haps so e guida e o  this issue is eeded.  

  

The s.4A procedure 

An unusual aspect of the present case is that the issue of unfitness to plead arose as the appellant 

was about to be cross examined. This seems to have caused a degree of confusion as to the options 

available to the trial judge. The Court of Appeal observed that the judge could not have been 

assisted  the fa t that ju io  ou sel a d Quee s Cou sel fo  the appella t ade diffe e t, a d 
sometimes inconsistent, submissions as to whether and how the trial should proceed. They applied 

to dis ha ge the ju , i di ated that the  ould ot e i pla a l  opposed  to the t ial o ti ui g 
and argued that the prosecution should be barred from making a closing speech, although the legal 

basis upon which the judge could so order is unclear. It appears that the judge was not asked to 



5 

 

formally rule on either the issue of unfitness to plead or the question whether a hearing under s.4A 

of the 1964 Act was required. 

The Court of Appeal proceeded on the basis that the judge had found that the appellant satisfied the 

Pritchard criteria at the point at which he was to be cross- examined. In doing so, the Court 

confirmed two important points. First, where a defendant satisfies the unfitness to plead test, the 

s.4A procedure must be followed; it is mandatory, not discretionary. Second, where a defendant 

e o es u fit pa t a  th ough the p o eedi gs, a s. A hea i g ofte  k o  as a t ial of the fa ts  
must commence at that stage.  

Under s.  of the  A t, the uestio  of fit ess to e t ied shall e dete i ed as soo  as it 
a ises . Whe  the issue a ises at a  ea l  stage, ho e e , the ou t a  postpo e the dete i atio  
of fit ess u til a  ti e up to the ope i g of the ase fo  the defe e  p o ided it is e pedie t to 
do so a d i  the i te ests of the a used  s. . If the question of unfitness is deferred to the 

opening of the defence case, the defence can make a submission of no case to answer, potentially 

resulting in an acquittal, before the issue of unfitness to plead has to be determined (s.4(3)). As the 

Law Commission explained in its consultation paper: 

 

It [is] the efo e possi le fo  the a used to a oid a fi di g of u fit ess to plead if the ju  
returned a verdict of acquittal at the close of the prosecution case, because they were 

directed to do so on the basis that there was insufficient evidence for a properly directed jury 

to convict. This [is] significant because it provide[s] an opportunity for the accused to avoid 

the out o e of a disposal u de  se tio  .  Unfitness to Plead, Law Com. CP No.197, 

para.2.13)  

Once the court has found that a defendant is unfit to plead, s.4A is engaged and the trial cannot 

proceed or further proceed. Instead the jury must dete i e hethe  the defe da t did the a t o  
ade the o issio  ha ged agai st hi  as the offe e  s. A . I  the p ese t ase, ha i g 

implicitly found that the appellant was unfit to plead, the trial judge was obliged to convert the trial 

into a t ial of the fa ts . His failu e to follo  the a dato  p o isio s of s. A e de ed the 
conviction unsafe, despite the fact that the trial had otherwise been fair.  

  

Section 35 of the Criminal Justice and Public Order Act 1994 

The case raises a further important issue: the question of where the distinction lies between being 

u fit to plead  a d ha i g a ph si al o  e tal o ditio  hi h akes it u desi a le  fo  a 
defendant to give evidence for the purpose of s.35(1)(b) of the Criminal Justice and Public Order Act 

1994. The Court of Appeal referred to s.35(1)(b) as support for the contention that a finding that a 

defendant is unfit to give evidence in cross-examination does not necessarily determine the question 

of fitness to plead (at [24]). The Court also took the view that, at the heart of the respective 

o te tio s of appella t a d espo de t, as the issue of hethe  the e te t of the appella t s 
disa ilit  … [ e de ed] hi  u fit to plead  athe  tha  aki g it u desi a le fo  hi  to gi e 
evide e  at [ ] . This suggests that, i  the o te t of the p ese t ase, the Cou t a  ha e 
o side ed u fit to e oss e a i ed  as a alogous to u desi a le to gi e e ide e , athe  tha  
u fit to plead . Ho e e , the Cou t did ot esol e the issue of where the distinction lies between 

u fit  a d u desi a le . The judg e t is, the efo e, helpful o l  i  so fa  as it o fi s that the e is 
a difference between the two concepts. 

While there is set criteria for determining unfitness to plead, judges have wide discretion in applying 

s.35(1)(b). In R v Friend, the Court of Appeal declined to spell out a test, finding that the clarity of the 
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la guage of s.  is su h that it is ot e essa  to supple e t the A t ith a test  [ ]  WL‘ 
1433 (CA), 1443). In the same case, the Court indicated that most of those who satisfy s.35(1)(b) on 

account of a mental condition will also be unfit to plead (at 1440). In subsequent cases, s.35(1)(b) 

has been applied very restrictively  (see, for example, R (on the application of DPP) Kavanagh [2005] 

EWHC 820 (Admin); R v Ensor [2009] EWCA Crim 2519; R v D [2013] EWCA Crim 465). Thus, the grey 

area in which a defendant can be fit to plead, yet suffer from a mental or physical condition which 

makes it undesirable for them to give evidence, appears to be very small. Arguably, the courts 

should reconsider the need for a test or guidance for the application of s.35(1)(b). Although the trial 

judge s atte tio  as ot spe ifi all  d a  to s. , su h guida e ould ha e ee  helpful in the 

present case; it could have assisted the judge in determining how to proceed and made his position 

less ambiguous.  

Guidance on the application of s.35(1)(b) could also clarify the relevance of factors which do not 

form part of the unfitness to plead test, such as the possible impact of testifying on the health or 

ell ei g of the defe da t, a d the defe da t s a ilit  to gi e e ide e effe ti el  i.e. the ualit  
of his e ide e . A lea  disti tio  et ee  u fit to plead  a d u desi a le to gi e e ide e  is also 
important because of the different outcomes. A finding that it is undesirable for a defendant to give 

evidence does not mean that the defendant is barred from giving evidence, nor that the trial cannot 

proceed in the usual way. It simply means that adverse inferences should not be drawn if he chooses 

ot to testif  o  a s e  a  uestio . O  the othe  ha d, if the defe da t is u fit to plead, a t ial of 
the fa ts  ust e held, at hi h the defe da t s mens rea is not in issue, a different type of finding 

is reached than in ordinary trials, and judges have different (and limited) disposal options, including 

the option to make a hospital order. The significant difference between the two outcomes supports 

a contention that the disti tio  et ee  u desi a le  a d u fit  should e g eate  tha  e isaged 
in R v Friend.  A oad defi itio  of u desi a le to gi e e ide e  ould e su e that ul e a le 
defendants who are fit to plead, yet suffer from a condition which may affect their testimony, are 

not disadvantaged by their decision to remain silent. In respect of the present case, given that the 

t ial judge o side ed the appella t s e tal health a  a solute a  to oss-examination, there can 

be little doubt that he was unfit to plead rather than it being undesirable for him to give evidence. 
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