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INTERNATIONAL CHILD ABDUCTIONS. THE CHALLENGES FACING AMERICA

CharlesF. Hall, IV

INTRODUCTION: THE PROBLEM

International child abductors often escape domestic law enforcement and di sappear
without consequence or resolution. International child abductions occur too frequently; in the
United States alone, the number of children abducted abroad every year has risen to over 1,000.
Currently, 11,000 American children live abroad with their abductors.?> These abductions occur
despite international treaties and the Congressional resolutions that have significantly stiffened
the penalties for those caught. Effectively combating international child abductions requires
drafting resolutions that are acceptable across the diverse societies and cultures of the
international community. Without such resolutions to fill the gaps of current treaties this
problem will continue and the suffering endured by children being uprooted and hidden from one
of their parents will continue.

Therise in both international marriages and divorce rates along with increased ease of

travel has correlated with therise in child abductions.® Statistics from the Missing Children’s
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Registry show that abductions by parents are five times greater than by strangers.* The Justice
Department reported that of the 358,700 children abducted in the U.S. each year 354,100 were
abducted by one of their parents.®> Law enforcement agencies reluctance to get involved in
international child abductions, though understandable, is regrettable as it |eaves the vast
resources of these agencies off limits to left-behind parents.® The cost of locating an
international child abductor isvery high, especially for athird world nation with strapped
resources struggling to adequately combat “local murders, inner city crime and ‘real’
kidnappings.”” Finding ways to offset resource utilization and for participation of these crucial
nations is necessary for more effectively combating international child abductions.
|. THREE INTERNATIONAL CHILD ABDUCTION TREATIES

To understand how current treaties are ineffective at eliminating international child
abductions and to objectively determine how improvements can be made it is important to trace
the historical and cultural context of these treaties. The first noteworthy treaty to combat
international child abductions was a Western European treaty, the Hague Convention of 1961 on
the Protection of Minors (hereinafter “ 1961 Hague Convention”). Its purpose was to combat the
growing problem in Western Europe of child kidnappers crossing from one European nation to
the next. In recognition of both its shortcomings and the growing world-wide problem of
international child abductions, the treaty was metamorphosized from aregional to aworld-wide
treaty, the Hague Convention on the Civil Aspects of International Child Abduction of 1980

(hereinafter “1980 Hague Convention”). An internationa standard for basic child rights, the
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Convention on the Rights of the Child (hereinafter “CRC’), was drafted in 1989 by the United
Nations and ratified by 191 nations out of the 193 nationsin the world.? Despite these treaties,
the high number of international child abductionsin the U.S. every year indicates that the
problem has not been completely solved.

A. 1961 Hague Convention

After World War 11, the number of marriages between citizens of different Western
European states increased. Asthe divorce rate climbed, so too did the number of international
child abductions; this rise in kidnappings was the impetus for drafting the 1961 Hague
Convention. The 1961 Hague Convention was a Western European creation and functioned
primarily as aresult of their shared societal and cultural views. This treaty was adequate in many
respects as long as abductors never crossed the boundaries of Western Europe and into nations
with different cultural views and policies on children. Since this treaty was only between
Western European nations, an immigrant who had dual citizenship could easily abscond with his
and hiswife' s children to a nation where the treaty was inapplicable.

Another primary problem with the 1961 Hague Convention was that if a child was
abducted from his country of habitual residence to another country, the country he was abducted
to decided who would have custody over him, instead of the country he was abducted from.?
Ultimately, this did not deter completely international child abductions, because an abductor

absconded with the child to a particular country on account of his belief that it was a safe
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haven.® In addition, each nation’s courts determined what was the “best interests” of children
abducted into their country.** Therefore, achild that was a resident of England and was
abducted to Germany would be subject to the definition of best interests of the child by the
German court where his custody case would be held.

B. 1980 Hague Convention

With ever increasing marriages and divorces between Western Europeans and non-
Western Europeans, the 1961 Hague Convention became increasingly inadequate. The 1980
Hague Convention was an attempt to strengthen the 1961 regional treaty by rewording certain
mandates and by extending the treaty from just Western Europe. Currently, the 1980 Hague
Convention has expanded from 40 nations in 1997* to 62 signatories in 2003.

The 1980 Hague Convention “appliesin cases of removal or retention of a child when
such removal or retention isin breach of custody rights of another entity.”** These rights are
obtained under the child’s country of habitual residence prior to removal.™ It requires each
member of the treaty to “appoint a Central Authority to handle the cases that arise under the
[1980 Hague] Convention.”*® To obtain the goal of the voluntary return of the kidnapped child,
the treaty mandates that each signatory create a Central Authority to receive petitions for return

and for access, for finding the child, for providing information about the child and the state’s
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laws, to initiate necessary proceedings for the return of the child, to givelegal aid to the parties,
and to make the necessary administrative arrangement for the liberation of the child from the
abductor."

1. Implementation of the 1980 Hague Convention

In addition to appointing a Central Authority, the 1980 Hague Convention needs
signatories to implement national legislation in order for the treaty to function. The U.S. enacted
the International Child Abduction Remedies Act (hereinafter “ICARA”) to implement the 1980
Hague Convention.® ICARA is the procedural mechanism that implements the 1980 Hague
Convention in the U.S.*and does “broaden the jurisdiction in which a person seeking the return
of an abducted child may present the abduction claim”;*® ICARA states that anyone “*seeking to
initiate judicial proceedings under the [1980 Hague] Convention for the return of a child’ may
file apetition in any court having jurisdiction.” # What this meansiis that an American parent
with custody rights may filein any American court that has personal and subject matter
jurisdiction, in addition to filing under the designated Central Authority inthe U.S.
Unfortunately, although ICARA does implement the 1980 Hague Convention and provides for
some minor expansions, it is not intended to supplant or to work apart from it. Therefore, “while
ICARA enables aparent to seek relief under an international agreement, it does not bestow
substantive rights itself.”?* Hence, ICARA is practically ineffective in regards to kidnappers

who seek refuge in non-signatory nations.
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2. Shortcomings of the 1980 Hague Convention

Even though the 1980 Hague Convention is an improvement over its predecessor, it
nonetheless has shortcomings. The main problem isthat the treaty is still not ratified by many
nations outside of Europe or North America. The 131 nations that have not ratified the 1980
Hague Convention include most East Asian, Middle Eastern, South Asian, Latin American, and
African nations. While the 1961 treaty was formed and functioned as a Western European
treaty, the intent of the 1980 treaty was world-wide in scope but in practice it has simply
functioned mostly as a North American and European treaty.?®

Lisa Nakdai mentions four primary problems with the convention.?* First, thereis an
absence of athreat of criminal charges. Second, both countries must be signatories for the 1980
Hague Convention to function. Only in cases where both the nation of habitual residence and the
nation to which the child is abducted are signatories can the 1980 Hague Convention apply.?
Given that only 62 nations are signatories to this treaty shows how easily an abducbr can evade
the treaty.?® In order for an abducted child to be returned from one signatory nation to the other,
“there must be an extradition treaty set up between the two countries’” and “it must contain
international parental child abduction as grounds for extradition.?”  An extradition treaty “only
works to return the abducting parent, not the child.”?®® Therefore, return of the child is voluntary,
not compelled. Whereas the parent may be forced to return to the signatory nation, the return of

the child is not forced so long as the abductor is willing to undergo any penalties upon being
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extradited. Third, each nation hasits own set of laws and viewpoints on how to implement the
1980 Hague Convention. Thisleadsto avast lack of uniformity in the application of the treaty’ s
mandates. Fourth, the excessive use of the exceptions clauses, ultimately, undermines the treaty.

3. TheExceptions

Another key problem with the treaty is the exceptions clauses. Each exception clause
weakens the power of the 1980 Hague Convention primarily by creating a system of arbitrariness
and inconsistency.

i. Article 13(a)

Article 13(a) states that if aleft behind parent did not have custody rights at the time of
the abduction, then the signatory nation to which the child was taken is not compelled to return
the child.?® Ultimately, this leaves the | eft behind parent at the mercy of a court that may be
naturally biased to the abductor. After al, if the parent knew she had good chances of losing
custody, she would likely abscond with her child prior to court proceedings in the child’s country
of habitual residence.

ii. Article 13(b)

Article 13(b) “creates the largest amount of judicial discretion”* by giving judges the
authority to avoid returning an abducted child if she deemsthat if returned the child would be
subject to “graverisk” of “physical or psychological harm or otherwise [would be] place[d] . . .
in an intolerable situation.”>! The problem with this exception is that grave is not defined; it is

subject to the interpretation of the individua court and influenced by the views of a particul ar

#1d. at 254 (citing Overall Conclusions of the Special Commission of October 1989 on the Operation of the Hague
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nation.**  While the grave risk of harm clause “focuses solely on the family in which the child
will be placed, the ‘intolerable situation’ language connotes both a societal and familiar
element.” ** Hence, intolerable situation exception is more prone to abuse than the grave risk to
harm exception.

iii. The Consent Exception

The consent exception is another controversial exception in Article 13(b), that “ permitsa
judge to refuse to return achild if the judge finds that ‘the child objects to being returned and has
attained an age and degree of maturity at which it is appropriate to take account of its views.”*
The most obvious problem with thisis where does one draw the line? What are the criteriafor
making such a judgment? Each judge’s bias and her society’ s bias play a major component in
determining whether a child is mature enough. Asis obvious, this exception “allows judges to
make subjective decisions.”®

v. Article 12--One-Year Limitation Statute.

The courts where the abducted child has been taken has the discretion to not force
extradition, if one year has lapsed since the child was abducted and the court believes that the
child has “settled” in his new environment.*

vi. The Age Limit
Onefina problem isthat if the child reaches the age of 16 the custodial parent may not

invoke the 1980 Hague Convention and the child may be kept by the non-custodial parent.®’

Another primary shortcoming of the treaty isthat it only applies to children who have not

*d. at 260-61
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reached 16 years of age.®® Thisisa problem because different countries have different ages at
which one becomes alegal adult.
vii. Article 20

One final exception is Article 20, which states that a child does not have to be returned if
it “’would not be permitted by the fundamental principles of the requested State relating to the
protection of human rights and fundamental freedoms.’” % From 1980 to 1997 this has been used
only twice and has only been used with utmost care. °
C. Convention on the Rights of the Child (CRC)

CRC “isamultilateral treaty adopted by the General Assembly of the United Nationsin
1989, after amost 10 years of drafting.”** Currently, 191 of the 193 nations in the world have
ratified this treaty.” Although the U.S. has signed the treaty seven years prior, it still refuses to
ratify it.** Somalia, which has been racked with civil war and tribal feudalism for over a decade,
isincapable of “becoming a party to atreaty such as CRC.”** CRC seeks to set a basic standard
for children’s human rights on “awide range of issues, including discrimination, religious
freedom, sexual exploitation, abortion, child labor, capital punishment, corpora punishment, use
of children in armed conflict, education, and many others.” *® Lauded as ‘the most

comprehensive statement of children’s rights ever made and the first to give such rights the force
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of international law’”“*it isa bit perplexing that our nation which had such a strong say in the

drafting of the treaty, has refused to ratify it.

1. Obstaclesto Passage of CRC in U.S.

There are several objectionsto U.S. ratification of CRC. First, many fear that it will
undermine U.S. sovereignty over American children.*’  Second, some argue that what the treaty
would require our federal government to mandate is the prerogative of the state governments.*®
Third, opponents argue that the treaty undermines the authority of parents over their children.*
Some proponents of this argument fear that their children would be able to have abortions, even
against parental objection. Plus, they fear that parents would be subject to criminal penadtiesif
they prevented their children from exercising any of the rights enumerated in CRC.> Fourth,
proponents fear that corporal punishment of children will be outlawed. And finally, they fear
that capital punishment of children will be outlawed and this would go against certain state
governments in the U.S. that allow capital punishment of children as young as 16.> Ultimately,
many of these objections are to due to one of two assumptions: 1) that our individua freedoms
guaranteed by our Bill of Rights will be undercut by CRC, and 2) the federal government will be
forced to undermine state authority to enact CRC.

2. Intersections between CRC and the 1980 Hague Convention

The Permanent Bureau of the Hague Conference on Private International Law wrote a
memo examining the four main intersections between the 1980 Hague Convention and CRC.*

First, the 1980 Hague Convention “ serves as a means of ensuring the dictates of Article 10,

“®1d. (quoting id.)

“ Clemens, supra note 2, at 170 (citing Hall, supra note 45, at 925; American Context, supra note 45, at 27).
“81d. (citing Federalism I ssues, supra note 45, at 29-30).
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paragraph 2 of CRC. >* While Article 10, paragraph 2 of CRC maintains that a child who has
parents living in different nations has the right to have “personal relations and direct contacts

with both parents,”°

the 1980 Hague Convention provides, with the required accompanying
national legislation, the meansto do so. Second, Article 8 of CRC maintains “ State Parties will
‘respect the right of the child to preserve his or her identity, including nationality, name and
family relations as recognized by law without unlawful interference.’”>® Abduction, obviously,
is deemed such a deprivation. Paragraph 2 of Article 8 requires the State Parties to cooperate to
speedily bring about an end to this deprivation. In addition the Permanent Bureau states, “’the
[1980] Hague Convention works to strengthen and protect the identity or personality of the child
against wrongful infringement.””>” Third, the Permanent Bureau interprets Article 11 of CRC as
encouraging nations to join international child treaties such as the 1980 Hague Convention.*®

Fourth, the Permanent Bureau argues that CRC’ s “best interest of the child” clause, is consistent

with the 1980 Hague Convention®

*1d. (citing id.)

**|d. (quoting Convention on the Rights of the Child, Nov. 20, 1989 (entered into force Sept. 2, 1990), G.A. Res.
4425, U.N. GAOR, 44" Sess., Supp. No. 49, U.N. Doc. A/44/49, reprinted in 28 1.L.M. 1488 (1989) [hereinafter
CRQ]).
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*1d. (citing id. at 544-546).

11



CONCLUSION: POTENTIAL SOLUTIONS

Overdl, the world has made tremendous progress in combating international child
abductions. Since the implementation of the 1980 Hague Convention and with the increased
number of nations that have signed on to the treaty, U.S. international child abductions seems to
finally be leveling off to about 1,000 per year.®® Despite this, this number is double what it was
just over adecade before.®* The problems with the 1980 Hague Convention ultimately liesin its
exceptions clauses and limited membership.

CRC, athough abeacon of hope in combating international child abductions, has not
been signed by the U.S. primarily due to powerful groups within the U.S that fear that our
individual freedoms, including right to privacy, guaranteed by our constitution and state rights
will be undermined. Although it seems very unlikely that CRC will be passed in the immediate
future, a grassroots campaign to alay these fears might be successful. The U.S. learned the
difficulty of working apart from the international community, when working on its own
Congress passed the International Parental Kidnapping Crime Act of 1993 (hereinafter
“IPKCA”) to curb international abductions to nations that were non-signatories to the 1980
Hague Convention.®> While adding criminal penalties to international child abduction isa

welcomed move asit is lacking in the 1980 Hague Convention, the impact of IPKCA was muted

% Compare Clemens, supra note 2, at 151 (“An estimated 1,000 new abductions are reported in the United States
each year.”) (citing Federal Response to International Parental Child Abductions: Hearing before the House Comm.
on International Relations, 106™ Cong. (Oct. 14, 1999) (statement of Jess T. Ford, Associate Director, International
Relations and Trade I ssues, National Security and International Affairs Division, U.S. General Accounting Office),
available at http://www.house.gov/international relations/106/full/106first/testimoney/ford.htm (last visited Oct.8,
2002) [hereinafter Federal Response]) with Sapone, supra note 19, at 137 (“* About a thousand U.S. children are
smuggled out of the country each year, double the rate a decade ago.’” (quoting Elizabeth Fernandez, Custody
Floutersto Pay Dearer: Senate Sanctions Respond to Plight of Children, San Fran. Examiner, June 19, 1997, at
AB8).

¢! Sapone, supra note 19, at 137 (citing Elizabeth Fernandez, Custody Flouters to Pay Dearer Senate Sanctions
Respond to Plight of Children, San Fran. Examiner, June 19, 1997, at A8).

% Seeid. at 134-35.
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because of its unilateral nature.*® To more effectively combat international child abductions, the
U.S. needs to cooperate further with the rest of the world by ratifying CRC.

Although this paper has not examined the full complexities of CRC nor examined its
effectivenessin reducing the international child abduction rates between the 1980 Hague
Convention signatories and non-signatories, CRC promotes and encourages the more stringent
1980 Hague Convention. Perhaps, if a grassroots campaign could address the fears of opponents
to CRC, the U.S. will eventually ratify. Ultimately, this might encourage non-signatories to the
1980 Hague Convention to follow our example in cooperating.

Beyond the current treaties, there are a number of things that our government can do to
reduce the number of international child abductions. First, the U.S. should try to encourage non-
members to sign the treaty.** Second, the U.S. should sign bi-lateral agreements with non-
signatory nations, working to draft atreaty that avoids what that particularly nation finds
unacceptable in the 1980 Hague Convention, and design one that achieves some level of
cooperation from that nation.® Third, the U.S. can use pressure in the form of economic
sanctions, political sanctions, and travel sanctions to encourage non-cooperative nations to
cooperate.®® Although progress has been made worldwide and in the U.S., the U.S. needs to
utilize these suggestions so that it can more easily retrieve the 11,000 children that are stranded

abroad and more effectively prevent more international child abductions from occurring.®’

% Seeid.

6 See Nakdai, supra note 24, at 259.

® See Harper, supra note 3, at 280.

% See Sapone, supra note 19, at 137-138.

%7 Clemens, supra note 2, at 151 (citing Federal Response, supra note 60).
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