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On the Freedom To Associate Or Not To Associate Wth O hers
Thormas Kl even
Abstr act

This article discusses the freedomto associate or not to
associate with others. Associational issues are pervasive in
the law, and arise on both an individual and a societal |evel.
Wthin societies one party may want to have an association with
anot her who doesn’t want the association, or parties may want to
have an association that others find objectionable or may want
not to have an association that others favor. 1In all of these
situations society as a whol e nust deci de whether to enpower one
party to inpose an unwanted rel ationship on others, and whet her
to prohibit associations that parties want or inpel associations
that parties don’'t want. Simlar issues arise anbng societies,
where parties may resort to international |law to resolve

associ ational conflicts or in the absence thereof will have to
wor k out associational conflicts anong thenselves. The thesis
of the paper is that there is no general noral or |egal
principle for resolving such associ ational issues. Rather their
resol uti on depends on historical and social context, and
ultimately on societies’ ever evolving values. |In particular,
associ ational issues will affected by the extent to which a
society’s values are nore individualistic or collective. By way
of illustrating the point the article discusses the factors that
m ght conme in to play in a variety of associational contexts,
including marriage, race relations, emgration and i mm gration,
and ot hers.
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ON THE FREEDOM TO ASSOCI ATE OR NOT' TO
ASSOCI ATE W TH OTHERS

Thomas Kl even’

It is commonly asserted in casual conversation that there
is or should be a right to associate or not to associate with
whom one chooses. In fact, however, societies frequently induce
associ ations people don’t want to have and deter those they do.
This article addresses the types of situations that give rise to
associ ational issues and the considerations relevant to their
resolution. It does not attenpt to devel op a general theory of
free association, about the possibility of which I am skeptical
gi ven the unresol vabl e val ue di sputes underlying al
associ ational issues. However, unpacking how differing
associ ational issues are resolved in practice wthin and anong
soci eties should shed sonme |ight on what those val ues are.

Part A outlines the types of situations in which
associ ational issues arise. How associational issues are
resol ved depends greatly on whether a nore individualistic or
col l ective perspective is brought to bear. Part B develops this
point in general through a discussion of Locke and Aristotle,
and Part Cillustrates the point through a brief excursion into
the institution of marriage. Part D then analyzes in nore

detail how the process plays out as regards conflicts anong
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society’'s nenbers, while Part E does the sane when society
itself is a party.?
A. Types of Associational |ssues

Associ ational conflicts abound in social life. Wthin a
society Party A may wish to associate with Party B, who may not
wi sh to associate with Party A Exanples include A s desire,
not shared by B, to be friends with or to marry or to remain
married to B, to go to school wth or live in the sane
nei ghbor hood as B, to belong to the sane club or professional
association as B, and many nore.? To resolve these conflicts
soci ety could enpower A to force the association on B, enpower B
to avoi d the association, or have society itself resolve the
matter pursuant to criteria which my take into account the
wi shes of the parties and other considerations society deens
rel evant.

O Party A and Party B may wi sh to have an associ ation that
society as a whole finds objectionable, or conversely may w sh
not to have an association that society desires. Here society

nmust deci de whether to abide by the wi shes of the parties or to

! For other treatnents of free association, see, e.g., FREEDOM OF ASSOCI ATION ( Any
Gut mann, ed., Princeton University Press 1998)(articles discussing froma
variety of perspectives the inportance of free association within a society
and factors relevant to the resolution of conflicts over free association

2 Even situations as seemngly inpersonal as taxation, as when society seeks
to conpel those who don't want to participate to financially support public
prograns that benefit others, entail associational conflicts. A relationship
bet ween parties on a purely financial level is still a type of association,
and poses questions that quite resenble those arising in nore intimate

associ ati ons.



prevent or conpel the association against the parties’ w shes.
Exanpl es of preventing associations that parties wi sh to have
i nclude the regul ati on of sexual behavior or crimnalizing
conspiracies in restraint of trade. Exanples of conpelling
associ ations parties do not wish to have include the draft or
forced integration.

O society itself nmay be involved as a party to an
associ ational conflict, as when soneone wants to | eave or enter
a society against society’'s wi shes, or when peopl e occupyi ng
part of a society wish unilaterally to secede. Here society
nmust deci de whether to accede to the other party or inpose (or
try to inpose) its will. O all the involved parties may be
soci eties, as when nations have territorial disputes, or when
nations wish to inpose on or unilaterally withdraw fromtreaties
with other nations. Here the international community may try to
intervene simlar to a society’s resolution of conflicts anong
its nenbers, in the absence of which societies have to work it
out anong t hensel ves.

In all these associational contexts, soneone or sone entity
must ultimately control the outcone of the existence or not of
an association. Parties cannot at the sane tine both be and not
be friends, be and not be married, attend integrated and
segregat ed schools, participate together in sone societal

venture and not participate, be a nmenber and not be a menber of



society, be a party and not be a party to a treaty. And al
soci eti es have ways, through | aw and custom and at tinmes brute
force, of allocating the power to control the outconme in such
associ ational contexts and of conpelling or inducing the
adherence of their nenbers and others. The purpose of this
paper is to exam ne the ways in which that power is allocated,
toward the end of identifying and eval uating the considerations
that underlie the differing resolutions of associational
conflicts in divergent social contexts.?
B. Who Should Control: Individual and Coll ective Perspectives
One’s view of the appropriate resolution of associational
conflicts and of who should control the outcone is dependent to
a great degree on one’s view of the nature of social life, and
in particular on the extent to which one has an individualistic
or communal view of social life.

The extrenme individualistic view posits the prinacy of the

3 This is not the place to attenpt a thorough explication of the meaning of

t he concept “society”, which has to do with such factors as interdependence,
conmon val ues and culture, authoritative institutions, territoriality, and
the perception of its nenbers. By and large herein | use society to refer to
somet hing on the order of a country or nation. But dependi ng on which
factors are enphasi zed, the concept is flexible enough to include
associations fromthose as snall as a nuclear famly to the world conmunity
as a whole. Consequently, it is possible for soneone to be a nenber of many
societies at the sane tine, both public and private and with or without a
formal governmental structure. And each society may have its particul ar

net hod of resol ving associational issues, although the types of

consi derations that cone into play may correspond. On the nuances in neaning
of the concepts of society, comunity and nation, and on their constitutive
factors, see generally KarRL W DeUTSCH, NATI ONALI SM AND SoC AL COVMUNI CATI ON: - AN | NQUI RY
I NTO THE FOUNDATI ONS OF NATIONALITY (2d ed., MI1.T. Press 1966); ANTHONY D. SM TH,

NaTI ONAL | DENTITY (Uni versity of Nevada Press 1991).



i ndi vi dual .* The individual precedes society and all

rel ati onshi ps; and society and any relationship is only
justifiable or consistent with the rights of the individual when
peopl e freely choose to enter society or formrel ationships.
The extreme conmunal view posits the primacy of the collective
over the individual.® People are inevitably and unavoi dably
ennmeshed in rel ati onshi ps because they are by nature soci al
animals born into relationships not only with their parents but
on sonme level with all others, because their fates are

i nescapably intertwined with the fates of all others and their
wel fare inescapably interdependent with the welfare of al

ot hers, and because in sone way all their actions affect all
others and they are affected by the actions of all others.®
Consequently, many relationships which may seemto be freely
chosen or rejected are, in fact, highly conditioned by the
soci al circunstances in which people find thensel ves. And
society at large has a legitimate interest in preventing and

i nposing relationships in the name of the common good. Even

those rel ationships that are left to private choice entail a

4 As expressed, for exanple, in the philosophies of John Locke and Robert
Nozi ck. See JOHN LOcke, THE SECOND TREATI SE OF GOVERNMENT ( The Liberal Arts Press
1952) (originally published in 1690); ROBERT Nazi CK, ANARCHY, STATE, AND UTOPI A
(Basi c Books 1974).

5> As expressed, for exanple, in the philosophies of Aristotle and M chael J.
Sandel . See AR sTOTLE, THE PaLiTics (Canbridge University Press 1988); M CHAEL J.
SANDEL, LIBERALISM AND THE LIM TS oF JusTiCE (Canbri dge University Press 1982).
 There is no exit. Even death does not fully avoid relationships, which may
continue in the formof obligations inposed on one’s estate or of the

i nfl uence one continues to have on others after death.



col l ective decision that society is better off by so treating
t hem

The reality of social life in all nodern, and perhaps al
historical, societies is sone blend of individualistic and
communal thinking. Sone types of relationships are nore or |ess
freely chosen, while others are nore or less involuntary or
i nposed; and often the |line between free choice, involuntariness
and inposition is blurry. And the treatnent of particul ar
rel ati onshi ps as nore open to choice or as nore subject to
inmposition is a function of both individualistic and collective
consi derations which may cut both ways. In many if not nost
instances it will be possible to advance both types of
consi derations for or against treating relationships as open to
choi ce or subject to inposition.

This interplay between the individual and the collective
can be found in even the nost individualistic and communal
t hi nkers; for exanple, Locke and Aristotle, who certainly
represent thinkers close to the opposite ends of the spectrum
For Locke, political (and by extension social) |ife begins when
people in “a state of perfect freedom.by their own consents..make

n7

t hensel ves nenbers of sonme body politic. Wthin given

soci eti es people then “by conpact and agreenent” establish rules

" Lockg, supra note 4, at 4, 11. “Men being, as has been said, by nature all
free, equal, and independent, no one can be put out of this estate w thout
his own consent.” [d. at 54.



regarding the control and distribution of property and ot her

resour ces, @

and “by common consent” states do the same thing as
among thensel ves. ® Locke’s enphasis on consent, which is at the
heart of contenporary libertarianism?® is a highly
individualistic viewthat at first blush would seemto nake it
difficult ever to justify inposing a political or any other

rel ati onshi p on soneone.

But there are qualifications that bring collective
considerations into play. One is the obligation Locke inposes
on people not to use their freedomso as “to harm another”, ! and
the related [imtation on their right to freely appropriate the
common resources of the state of nature that they | eave “enough

and as good ...in comon for others.”?!?

These qualifications
force people into relationships with others whether they like it
or not: by having to take the interests of others into account
in planning one’s own behavior, or having to respond to the
conplaints of others that one has violated the qualifications,

or having to bargain and coordinate with others so as to

m nimze conflict over and prevent overexploitation of

8 Locke, supra note 4, at 27.

° Id.
10 See Nazick, supra note 4, at 334 (“Voluntary consent opens the border for
crossings”; “Treating us with respect by respecting our rights, (the mninm

state) allows us, individually or with whom we choose, to choose our life and
to realize our ends and our conception of ourselves, in so far as we can,
ai ded by the voluntary cooperation of other individuals possessing the sane

dignity”).
1 Locke, supra note 4, at 5.
12 1d. at 17.



resources. Such necessities hel p explain why Nozick descri bes
t he devel opment of his Lockean Mnimal State |ess as a voluntary
com ng together than as a spontaneous, al nost automatic
process. 3

Second, even with regard to voluntary political
rel ati onshi ps, once soneone “by actual agreenent and any express
decl aration” consents thereto, the person becones “subject to
t he governnent and dom nion of that commonwealth as long as it
has a being..and can never again be in the |iberty of the state

n 14

of nature. Mor eover, once soneone becones a nenber of a

society “he authorizes the society.to make laws for himas the

»n 15

public good of the society shall require, and within the

society “the majority have a right to act and concl ude the

rest.”1

In short, through consensually entering into a societal
rel ati onship, one may not withdraw fromthat rel ati onship and
can then have (or is deened to consent to have) many ot her types
of relationships inposed on the party pursuant to collective

consi der ati ons.

Locke must, of course, deal with the question of people who

13 Nazick, supra note 4, at 10-25, 108-119 (describing the “invisible-hand”
process by which a “mninmal state” arises out of the anarchic state of nature
as a means of people’s protecting their rights and interests). “Qut of
anarchy, pressed by spontaneous groupi ngs, mutual -protection associations,

di vi si on of |abor, market pressures, econonies of scale, and rational self-
interest, there arises sonething very much resenbling a mininal state or a
group of geographically distinct mninmal states.” /d. at 16-17.

¥ Loke, supra note 4, at 69.

15 7d. at 50

18 1d. at 55.



are born into already existing societies, which is to say npbst
peopl e t hroughout history. |If after a society’'s initial
consensual founding everyone born into it automatically and
irrevocably becane nenbers of it, that would be the end of the
consensual nature of political relationships. So Locke
propounds that “a child is born subject to no country or

n 17

gover nment , and upon becoming an adult is “at |iberty what

governnment he will put himself under.”!®

But what constitutes the exercise of that |iberty may be
quite subtle indeed and highly constrained as a practi cal
matter. Constrai ned because “the son cannot ordinarily enjoy
t he possessions of his father but under the same terns his

»19  Constrai ned

father did, by becom ng a nenber of the society.
because the socialization process and a nultitude of econom c
and enotional bonds that exist in all societies nmake it
difficult for nost people to choose to belong to a society other
than that which they are born into; and because unlike in
Locke’s time the entire world is now divided into nation states
that strictly regulate entry, such that for nost people there is
no other alternative than where they are born. And subtle

because due to the practical constraints the process of

consenting is such that “people take no notice of it and,

7 1d. at 67
18 1d. at 68.
¥ 7d. at 67.

10



thinking it not done at all, or not necessary, conclude they are

natural |y subjects as they are men."?° |t

is but a short step
fromhere to the general viewthat in reality many rel ationships
are far fromfreely chosen and that what may appear as consent
often is an illusion masking the largely involuntary and
socially constructed nature of relationships.

This is an easy nove for Aristotle whose starting point,
unli ke Locke's “state of perfect freedom” is that “man is by
nature a political animal”;? and that rather than arising from

n 22

consent “the state is a creation of nature and is “by nature

"23  goci al

clearly prior to the famly and to the individual.
life is an involuntary rel ationship because “a social instinct
is implanted in all nmen by nature”? and “the individual when

i solated, is not self-sufficing.”?®

Fromthis staring point, a
variety of involuntary relationships exist in society: “For that
sonmeone should rule and others be ruled is a thing not only

necessary, but expedient; fromthe hour of their birth, sonme are

20 14,

ARI STOTLE, supra note 5, at 3.

2 4.

B 1d. at 4.

2 1d.

2% |d. Conpare SANDEL, supra note 5, at 150: “.to say that the menbers of a
soci ety are bound by a sense of community is not sinply to say that a great
many of them profess communitarian sentiments and pursue comunitarian ains,
but rather that they conceive their identity.as defined to sone extent by the
conmunity of which they are a part. For them conmunity describes..not a

rel ati onship they choose as in a voluntary associ ation) but an attachnent
they discover, not nerely an attribute but a constituent of their identity.”

11



26 and “the male is

mar ked out for subjection, others for rule”;
by nature superior, and the female inferior; and the one rules,

and the other is ruled; this principle, of necessity, entails to

all mankind.”?" One can reject Aristotle’ s view of these
particular relationships and still find there a case for the
non- consensual nature of many relationships in social life.

Yet in Aristotle too we find the yin-yang of communal and
i ndi vidualistic thinking, bearing in mnd that the notion of
i ndi vidual rights was not highly devel oped in that era of
history.?® Thus, subject to its regulation for the common good, ?°
Aristotle supports private property — the essence of which is

to enpower the owner to choose with whomto associate with

regard to the property’s use.*® And this for a variety of

26 ARISTOTLE, supra note 5, at 6.

27 |d. at 7.
28 See, e.g., ARSTOTLE, N COVACHEAN ETHICS (Bobbs Merrill 1962). For Aristotle
one’s ethical duties, i.e., how one should treat others, derive fromthe

pursuit of one's highest end, which is happi ness, which cones about through
t he devel opnent of one’s excellences and virtues, which include the way one
treats others. See also THE | NDIVIDUAL AND THE STATE 1-24 (H. MacL. Currie, ed.,
J.M Dent & Sons 1973)(discussing the roots of the idea of respect for the

i ndividual in periods of ancient Greek and Roman denocracy and its maturation
-- “the essential dignity and sanctity of hunman life, freedom of thought and
criticism ..popular governnent.., the rule of |aw based on the inpartial

admi ni stration of justice,” at 5 -- in western civilization beginning with

t he Renai ssance and Protestant Reformation).

2“1t is clearly better that property should be private, but the use of it
conmon; and the special business of the legislature is to create in nen this

benevol ent disposition.” ARSTOTLE, supra note 5, at 26. “Cearly, then, the
| egi sl ator ought not only to aimat the equalization of properties, but at
noderation in their anpunt.” /d. at 34. “The true forms of governnent,

therefore, are those in which the one, or the few, or the many govern with a
view to the common interest; but governments which rule with a view to the
private interest, whether of the one, or of the few, or of the nany, are
perversions.” [d. at 61.

30 See, e.g., Thomas Kleven, Private Property and Denocratic Socialism 21 LEG
Stub. For. 1, 12-21 (1997)(“Omwnership confers decision naking power over

12



reasons with both collective and individualistic overtones.

“When a man feels a thing to be his own,” this contributes to

personal pleasure and thereby to the devel opnent of one’s

1

excel l ence; 3 and the greatest pleasure is “in doing a kindness

or service.(to others), which can only be rendered when a nman

n 32

has private property. And private property enabl es people to

“set an exanple of liberality” or “liberal action,” deriving

from“the use which is made of property.”*® And, finally, “there
is much nore quarreling anong those who have all things in

n 34

comon, such that with private property “men will not conplain

of one another, and they wll make nore progress, because
everyone will be attending to his own business.”®

And, while people (alas only nmen to Aristotle) are

naturally political animals, Aristotle acknow edges that “they

things, the right to deternine how things are to be used and who nay have
access to them which in turn neans that others who do not have the right to
share therein, i.e., who are not co-owners, have the duty not to interfere
with the owner’s control,” at 18); Kenneth J. Vandevel de, The New Property of
the N neteenth Century: The Devel opnment of the Mbdern Concept of Property, 29
BuFr. L. Rev. 325, 359 (1980)(“To say that one owned property was to say that
t he owner had sone set of rights, privileges, powers and i munities.

Mor eover, one who did not own property had a set of no rights, duties,
disabilities, and liabilities relative to the owner.”). But conpare State of
New Jersey v. Shack, 277 A . 2d 369 (N. J. 1971)(overthrow ng trespass
conviction of field worker and attorney for organi zati ons assisting m grant
farmworkers on ground that property owner does not have right to exclude
themfromvisiting with workers in their on-premses living quarters so as to
deny workers the “opportunity to enjoy associations custonmary anong our
citizens”).

31 ARISTOTLE, supra note 5, at 26.

32 1d.

3 1d. at 27.

34 1d.

% 1d. at 26.
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are al so brought together by their common interests,”3®

i npl yi ng
that free choice is at play in establishing politica
relationships. And, while Aristotle is not an unadulterated fan
of denocracy and sees advantages to other fornms of governnent as
wel |, he does note as anpbng denocracy’s virtues that “a man

should live as he likes,"?

al so inplying freedomof choice in
rel ati onshi ps.

To conclude this part of the discussion, | do not propose
totry to resolve here which of the foregoing perspectives, the
i ndi vidualistic or the communal, is the nore correct or
appropriate for addressing associational issues. I|ndeed, the
debat e over that question is probably endl ess and unresol vabl e,
and in the real world nost or all societies have an ethos that
i ncor porates sone aspects of both approaches albeit with
differing enphases in differing societies. Therefore, we should
expect to find societies resolving associ ational issues
differently in keeping with the nuances of their nores. And
within societies we should expect to find associ ational issues
resolved differently over tine as their nores evol ve.

C. The Institution of Marriage
To illustrate the point just nmade, let’s briefly | ook at

the institution of marriage. In the United States the

establishnment of a marital relationship is wdely viewed as the

% 1d. at 60.
3 1d. at 144.
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choice of the two parties, both of whom nust agree and either
one of whom may block its establishnment. |In this context, the
party who doesn’t want an association prevails over the party
who does, and therefore controls the outcone.

I ndi vi dual i stic values underlie this arrangenent. To force
soneone to marry anot her against one’s will would be seen as a
vi ol ation of human dignity and of the fundamental i ndividual
right to control one’s destiny with regard to such nmatters.
This sentinent flows fromcultural notions of what marriage
entails. The intimacy of marriage, ideally based on | ove and
typically involving sexual relations, is one obvious el enent.
More coll ective notions are also |likely at play, such as the
per cei ved i nportance of the nuclear famly to society’s
successful functioning and of the inportance of marriage based
on nutual choice to the success of the nuclear famly.

Underlying all these el enents are debatabl e val ue and
enpirical judgnents. A society in which the extended famly is
a nore inportant institution than the nuclear famly m ght well
see marriage based on | ove and the choice of the two parties as
pronoting the latter and undermning the former. This may help
explain the practice in sonme societies, perhaps nore so in the

past though still found today, of arranged marriages.® It night

% See, e.g., OAENJ. BROUDE, MARRIAGE, FAMLY, AND RELATIONSHI PS 192-195 (ABC-CLIO
1994) (conparing arranged marriage practices in various cultures); Xu X aohe &
Martin King Wiite, Love Matches and Arranged Marriages, in NexT oF KIN 420

15



be thought that marriage based on intense interpersonal intinmacy
and nutual choice will weaken the ties to other nenbers of and
| ead couples to separate thenselves froman extended famly; and
that marriages arranged by one's famly or parents, with the new
coupl e perhaps living with one of their famlies as is often the
case in societies with arranged nmarriages, will strengthen
extended famly ties.

No doubt arranged narriages have often taken into account
the wi shes of the parties. Wen not, arranged nmarriage i s an
i nstance of an association that one or both of the parties may
not want. Wiile ultimately it may be difficult to force an
adamantly unwilling party to marry, various social pressures can
be applied to induce conpliance. Threats of disinheritance and
ostraci sm have frequently been used, even in societies as
individualistic as the United States, to induce conpliance with

parental w shes, and in sonme societies even the killing of a

(Lorne Teppernman & Susannah J. W/l son, eds., Prentice Hall 1993)(conparing
and contrasting arranged marri age practices in China and Japan). For
articles on recent efforts at reformin societies with historical traditions
of patriarchal narital practices, including arranged narriage, see, e.g.,

M chel e Brandt & Jeffrey A. Caplan, The Tension Bet wen Wnen's Ri ghts and
Rel i gi ous Ri ghts: Reservations to CEDAW by Egypt, Bangl adesh and Tuni sia, 12
J. L. & RELIGoN 105 (1995-96); Mark Cammack, Lawrence A. Young & Ti m Heat on,
Legi sl ating Soci al Change in an Islanic Society - I|ndonesia’s Marriage Law,
44 Am J. Cow. L. 45 (1996); Anna M Hann, Holding Up Mbre Than Hal f the Sky:
Marketi zation and the Status of Wnen in China, 11 J. CoNTEMP. LEG Iss. 791
(2001); shirley L. Wang, The Maturation of Gender Equality Into Custonary
International Law, 27 N.Y.U J. IN'L L. & Pa. 899 (1995); Sherifa Zuhur,
Enpowering Wnen or Di sl odgi ng Sectarianism G vil Marriage in Lebanon, 14
YALE J. L. & FEM 177 (2002).
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recal citrant child has been condoned or accepted.

Wil e nutual choice is the prevailing approach to the
establishment of a marriage in this society, the right to nake
t hat choi ce has been severely limted by requirenments such as
not already being married to soneone el se or not being of the
same gender. Such requirenents reflect societal concerns, like
pronoti ng procreation or perceived noral offensiveness, that are
t hought to trunmp the value of individual choice even with regard
to a matter as intinate as marriage. For exanple, anti-polygany
| aws m ght be justified as protecting wonen and children from
percei ved oppression or ensuring that there are potenti al
partners for everyone who wants to marry; and banni ng sane-sex
marriage mght be justified as pronoting procreation or
preventing practices that violate societal nores. Neverthel ess
not only are there strong individual rights clainms for allow ng

pol ygamy“® and same-sex marriage, but polygany has been widely if

% For reports on countries where “honor killings” of women for various
reasons, including refusal to submit to arranged marri ages, are common and on
the indifference and conplicity of the authorities, see, e.g. Amesty
International, Pakistan: Honor killings of girls and wonen, at http://ww.
amesty. org/ ai.nsf/index/ ASA330181999; Genderci de Watch, Case Study: Honor
Killings and Bl ood Feuds, at http://ww. gendercide. org/ case_honour. htm ;

Human Ri ghts Watch, Viol ence Agai nst Wonen and “Honor” Crines, at http://ww.
hrw. or g/ press/ 2001/ 04/ un_oral 12_0405. ht m

40 For divergent views regarding pol ygany, see, e.g., Stephanie Forbes, Note,
Wiy Have Just (nhe?: An Eval uation of the Anti-Polygany Laws under the

Est abl i shment d ause, 39 Hou. L. Rev. 1517 (2003)(arguing that |aws banning
pol ygany violate the Establishnent O ause of the First Amendnent per

pronoti on of particular religious views and absence of an overridi ng secul ar
purpose); Keith E. Sealing, Polygam sts Qut of the O oset: Statutory and
State Constitutional Provisions Against Pol ygany Are Unconstitutional Under
the Free Exercise dause, 17 Ga. St. U L. Rev. 691 (2001)(arguing that anti -
pol yganmy laws intentionally discrimnate against Mornons without a legitinmate

17



di m nishingly practiced in other societies and there are
movements here and el sewhere to |egitinize same-sex unions.*
Nor is the free choice nodel fully applicable to the
termnation of a marriage, i.e., divorce. In sone societies,
including the United States in earlier times, divorce has been

next to inpossible to obtain even when both parties want it.*

secul ar purpose); Maura |. Strassberg, D stinctions of Form or Substance:
Monogany, Pol ygany and Sane- Sex Marriage, 75 N.C. L. Rev. 1501 (1997) (arguing
that anti-polygany |aws are justifiable per the contribution of polyganmy to
despotic and inegalitarian societies and of nobnogamy to the nodern |iberal -
denocratic state); R chard A Vasquez, Note, The Practice of Pol ygany:
Legitimate Free Exercise of Religion or Legitimate Public Menace? Revisiting
Reynol ds in Light of Mdern Constitutional Jurisprudence, 5 N.Y.U J. Legis.
& Pub. Pol. 225 (2001-2002) (arguing that harms of polygany to wonen and
children constitute a conpelling governnent interest justifying its

prohi bition).

41 See, e.g., CGoodridge v. Department of Public Health, __ Mss.
(2003) (deni al of benefits of civil marriage to same-sex partners infringes
fundamental rights of individual liberty and equality in violation of

Massachusetts Constitution); Baker v. State, 744 A 2d 864 (Wt.

1999) (excl usi on of sane sex couples frombenefits and protections of marriage
vi ol ates Conmon Benefits Cl ause of Vernont Constitution); difford Krauss,
Gay Marriage Plan: Sign of Sweeping Social Change in Canada, New York Timnes,
Section A, Page 8 (June 19, 2003)(reporting on Canada's decision to |legalize
same-sex marriage). For arguments in favor the right of sane-sex nmarriage,
see, e.g., Elvia R Arriola, Law and the Fanily of Choice and Need, 35
LousvitLE J. Fam L. 691 (1996-97); MRK STROSSER, LEGALLY WD 23-74 ( Cor nel |
University Press 1997) (argui ng that bans on same sex marriages violate the
equal protection and due process clauses); Cindy Tobisman, Marriage vs.
Donestic Partnership: WII W Ever Protect Lesbians’ Famlies, 12 BERKELEY
WOMEN s L. J. 112 (1997). For argunents agai nst or counseling a gradua
approach to the recognition of sane-sex marriage, see, e.g., George W Dent,
Jr., The Defense of Traditional Marriage, 15 J.L. & Pa.. 581 (1999); Linda S
Echol s, The Marriage M rage: The Personal and Social Identity Inplications of
Sane- Gender Matrinony, 5 McH J. GENDER & L. 353 (1999).

42 Thr oughout nost of Europe prior to the 1800s, largely influenced by
religious doctrine proclainming the indissolubility of marriage, divorce was
virtual ly unknown and annul nent very hard to obtain, such that couples who
want ed out of marriage had to settle for living apart while remaining
formally married. Likew se in colonial Anerica divorce was difficult to

obt ai n and unconmon, especially in the South, although |egislative divorces
were occasionally granted. After independence the situation in the South
remai ned the sane, while largely restrictive judicial divorce |aws were
devel oped in sone Northern states. By 1880 |egislative divorce was dead and
nost states had general divorce |aws of varying degrees of stringency. See,
e.g., LAVReENCE M FRI EDMAN, A Hi STORY OF AMERI CAN LAw 181-82, 436-40 (Sinmon &
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Once divorce was generally allowed in the United States, it
was ordinarily necessary to show cause, such as adultery,
desertion or cruelty.*® This usually posed little probl em when
both parties wanted out, since they could stipulate to or
fabricate cause.* But a requirenment of cause coul d pose a
substanti al obstacle when one party wanted out and the other
didn’t. In such instances the party wanting the association to
continue controlled if the party not wanting it was unable to
show cause. True, the party wanting out m ght be able to
physically | eave so that the parties were no |onger living
together as a married couple, but the fornmality of the marriage
and the attendant | egal and even social obligations would stil
remain.

It is possible to reconcile the requirenent of cause with
the mutual choice nodel. The choice to marry in the face of the
cause requirenment could be seen as akin to an agreenent not to
sever the association without cause. This rationale wuld seem
nore convincing if the parties had a choice of marrying under a

reginme permtting unilateral divorce or under one requiring

Schuster 1973); MaX RHEINSTEIN, MARR AGE STABILITY, DIVORCE, AND THE LAw 7-27
(University of Chicago Press 1972)

43 Conprehensi ve divorce |aws began to arise in the United States in the nid-
1800s. Although initially a few states established fairly perm ssive grounds
for divorce, by the late 1800s restrictive divorce |laws were the norm See,
e.g., FREDVMAN, supra note 42, at 436-40; REINSTEIN, supra note 42, at 28-55;
Wal ter Wadlington, Divorce Wthout Fault Wthout Perjury, 52 VA. L. Rev. 32,
35-44 (1966).

4 See, e.g., FREDMAN, supra note 42, at 439 (“collusion was a way of life”);
RHEINSTEIN, Ssupra note 42, at 55-63; Elizabeth S. Scott, Rational

Deci si onmaki ng About Marriage and Divorce, 76 VA. L. Rev. 9, 15-16 (1990).
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cause, as is currently being tried or considered in sone

states. *®

When the only available option is divorce for cause,
then society as a whol e i nduces individuals who want the
benefits of marriage to limt their ability to exit the
rel ati onshi p agai nst the wi shes of the other party, thereby
enpowering the party who wants the relationship to continue.
Currently in the United States it is fairly easy to sever a
marital relationship through divorce, since nost states either
have no fault divorce or inpose standards such as
inconmpatibility or irreconcilable differences that are quite
easily shown.*® Consequently, when one party wants a marriage to
continue and the other wants out, the latter controls.
However, although unilateral divorce is now fairly easy,
society’s requirenment of support for ex-spouses and of children

i npi nges on one party’'s ability to totally end all aspects of

the relationship against the will of the other party. Support

4 Both Arizona and Loui si ana have recently adopted “covenant marriage”
statutes enabling parties to choose to marry under a system requiring
traditional fault grounds for divorce rather than the generally applicable
no-fault system Ariz. Rev. Stat. s.25-901 et seq. (1998); La Rev. Stat.
s.9:272-275, 307 (1997).

46 See MARY ANN GLENDON, ABORTI ON AND Di VORCE | N WESTERN LAW 64- 81 (Harvard University
Press 1987) (identifying 18 states as having divorce on nonfault grounds only,
2 as requiring nutual consent for nonfault divorce, and 30 states as having
m xed fault and nonfault systens that inpose various waiting periods for
contested unilateral nonfault divorce; and conparing the United States to
West ern Europe where only Sweden has a totally nonfault system Ireland

prohi bits divorce, and nost countries have nonfault or m xed systens with

wai ting periods and/or judicial discretion to deny a contested unil ateral
nonfault divorce against a faultless party on hardship grounds); HERBERT JACOB,
SI LENT REVOLUTI ON:  THE TRANSFORMATI ON OF DI VORCE LAWIN THE UNI TED STATES 1-2, 43-103 (The
Uni versity of Chicago Press 1988)(detailing the history of the no-fault
nmoverrent in the United States); Wadlington, supra note 43, at 44-52

(di scussing the operation of divorce | aws based on inconpatibility).
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requi renents mght be rationalized in a nunber of ways,
i nvol ving both individualistic and collective concerns: on the
basis of a party’s having voluntarily undertaken such
obligations by virtue of choosing to marry or have children; or
the perceived unfairness of allowing total exit when a |ess-
wel | -of f spouse may have foregone opportunities for self-
sufficiency in the interest of the marital or famly
rel ationship; or a judgnent that individuals should be
responsi bl e for providing for their offspring rather than
leaving it entirely to the other parent or to society as a
whol e; or the contribution of support requirenents to the
preservation of the nuclear famly as an integral societal
institution. In any event, support requirenments depart at |eas
to some degree fromtotal freedomto exit an unwanted
relationship that another party wants. |In fact, support
requi renents may be inposed even agai nst the wi shes of both
parties to a divorce, as through | aws requiring divorcees to
rei mburse the state for welfare benefits paid to ex-spouses and
children.*

In sum despite the intimacy of the marital relationshinp,
this and other societies frequently intervene through | aw and
social practice to prevent people who want to marry from doi ng

so, and to conpel or induce people who don’'t want to marry or

47 See Paul K. Legler, The Coming Revolution in Child Support Policy:
I nplications of the 1996 Wl fare Act, 30 Fam L.Q 519 (1996).

t
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remain married to do so. Both individualistic and collective
consi derations govern the institution of marriage, and different
bal ances are struck anong societies and within societies over
tine.
D. Associ ational Considerations Anong Parties Wthin a Society
In this section | want to try to flesh out nore thoroughly
sone of the considerations relevant to deciding who shoul d
control the existence or non-existence of associations anong
society’s nenmbers.*® Let’s assume a society deciding (i) whether
to allow, prohibit or mandate particular relationships, and (ii)
who shoul d control the outconme in case of conflict over the
exi stence or not of a relationship. Every society so deciding
will have a bias, deriving fromits culture and nores and likely
changi ng over tine, of the relative significance to the decision

of various individual and collective considerations.?* Yet

“8 |Like the concept of society, supra note 3, the concept of nmenbership is
conpl ex and vari abl e, depending on the enphasis placed on the various factors
t hat m ght be thought relevant, such as formal citizenship, voluntarily
joining and/or agreeing to be a menber, presence in a society and/or
participation in its activities. Since nenbers of a society frequently
receive nore favorable treatnent than non-nmenbers, the issue of whether
soneone is a societal nenber may be hotly contested. See infra, notes 115-16
and accompanying text, re the |lesser rights of prospective inmigrants. See
also Plyler v. Doe, 457 U. S. 202 (1982)(equal protection clause applies to
undocunented alien children present within a state such that the state nust
provide them free public education available to citizens and | awful aliens);
Martinez v. Bynum 461 U. S. 321 (1983)(no equal protection violation for
state to deny free public education to children residing in district for
primary purpose of attending public school).

“ In this society, for exanple, the presunption when the lawis silent is
that parties are free to nutually decide to have or not to have an
association. An alternative approach is possible, at least with respect to

t he establishment of an association, namely that all associations require
prior collective approval. That the former rather than the latter is the
case reflects the individualistic bias of the society.
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al t hough these biases will often produce different outcones in
sim | ar associational contexts, the considerations that cone
into play may be the sane.

1. Term nating an Exi sting Rel ationshi p.

Since individual freedomis so highly valued in this
society, let’s assune a society in which interpersonal relations
are ordinarily up to the parties involved,® and in case of
conflict that the party not wanting a relationship ordinarily
controls, unless there are sufficient countervailing
considerations either to socialize the decision or to enpower
the other party to control. And let’'s address first a party
desiring to termnate an existing relationship that the party
voluntarily entered into and that the other party wants to

conti nue. %t

%0 Like the concepts of society and menbership, what it means to say that
soneone is involved in a relationship is subject to a variety of

i nterpretations depending on such factors as whether they have agreed to the
rel ationship, their degree of interdependence with others, or their feeling
or being affected by what others do. Due to their commopn destiny, there is a
sense in which everyone in the world is involved in a nmutual relationship.
Yet the extent of the relationship may have | egal significance. For exanple,
| aws requiring parental consent before a minor can obtain an abortion seem
prem sed on the existence of a relationship with the child that warrants
parental involvenent in the decision, subject to the child s right to opt out
of that aspect of the parent-child relationship if the child can denonstrate
sufficient maturity to a judge who thereby becones involved in the decision
as kind of a surrogate parent. Planned Parenthood of Southeastern

Pennsyl vania v. Casey, 505 U.S. 833 (1992). 1In contrast, holding that
parents have the right to deny visitation privileges to grandparents seens
prem sed on the absence of a sufficiently strong grandparent-child
relationship to overcone the parent-child relationship. Troxel v. Ganville
530 U.S. 57 (2000). See also infra, notes 115-16 and accomnpanying text, re
the | esser rights of prospective inmm grants as agai nst those who are al ready
soci etal nenbers.

51 \Were one party wants out of an existing relationship and the other
doesn’t, several resolutions are possible. One is to allow unilatera
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As noted above with regard to marriage, individualistic
consi derations do not necessarily support the right of a party
wanting out always to have the absolute privilege to conpletely
termnate an existing relationship against the will of the other
party. Suppose at the inception of a relationship the parties
agree that the relationship my be term nated only by nutual
agreenent and that neither shall have the right to termnate it
unilaterally. If later one party wants out, the other who
doesn’t mght claimthat the first party has voluntarily parted
with whatever right it may ot herwi se have had not to have or
continue an unwanted relationship. To reject that claimit is
necessary to treat the unilateral right to term nate an unwanted
rel ati onship as inalienable, thereby making the stipulation

agai nst unilateral term nation void.

term nation, a second to allow unilateral termnation but subject to the
requi renent that the party wanting out sonehow conpensate the other party, a
third to allow the party wanting the relationship to continue to specifically
enforce the agreenent against unilateral ternmnation, and a fourth to all ow
speci fic performance but subject to the requirement that the party wanting in
somehow conmpensate the party wanting out. (The possible resolutions are
derived fromthe taxonony of property and liability rules developed in the
classic article, Quido Cal abresi & Douglas Melaned, Property Rules, Liability
Rul es, and Inalienabilty: One View of the Cathedral, 85 Harv. L. Rev. 1089
(1972)). Only the first alternative fully satisfies the individualistic
claimof an absolute privilege to termi nate an unwanted rel ati onship over the
other party’'s objection. The second alternative is next nost favorable to
the party wanting out. But it is inconsistent with an absolute privilege to
term nate because having to conpensate the other party inpinges on the
privilege and may at tines be so costly as to i nduce soneone to remain in an
unwant ed rel ati onshi p; and al so because it entails a concession to the party
wanting a relationship to continue, enpowers that party in bargaining over
the relationship’s future, and requires that the relationship continue in the
form of whatever the required conpensation consists of. Still this second
alternative, as well as the third and fourth which are even nore favorable to
the party wanting in, are all consistent with an individualistic approach to
social life.
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A commitment to individualismmay at tinmes support view ng
sonme individual rights as inalienable, as when parting with
those rights would overly underm ne what it nmeans to be a person
and pervert a commitnent to individualism?® For exanple, it
m ght be clainmed that people have an inalienable right to life
and liberty, and thus that they should not be permtted to agree
to allow others to kill or enslave them?® But as the debate
over physician assisted suicide shows, it is far fromclear that
a commtnment to individualismsupports maki ng even these
fundamental rights inalienable in all instances.® It is even
possible to claimthat inalienability is inconsistent with a
comm tnent to individualism such that people should be free to

part with all their individual rights,?®

at | east so long as they
do so voluntarily and wi thout coercion (assunmng that to be a

possi ble state of affairs — a point to be devel oped nore fully

52 See, e.g., Margaret Jane Radin, Market-Inalienability, 100 Harv. L. REV.
1849 (1987) (arguing for the non-conmodification of aspects of the self that
are integral to personhood).

%% See, e.g., JOHN STUART MLL, ON LIBERTY 95 (WW Norton & Co. 1975)(originally
publ i shed in 1859)(“The principle of freedomcannot require that (soneone)
shoul d be free not to be free. It is not freedom to be allowed to alienate
(one’s) freedom™).

% See, e.g., Washington v. ducksberg, 521 U.S. 702 (1997) (assistance for
terminally ill patients in comitting suicide not a fundamental |iberty

i nterest protected by due process clause); Raphael Cohen-A magor & Monica G
Hartman, The Oregon Death Wth Dignity Act: Review and Proposals for

I nprovenent, 27 J. LEG 269 (2001); Neil M Gorsuch, The Right to Assisted
Sui ci de, and Eut henasia, 23 Harv. J. L. & PuB. Po.. 599 (2000); Christine
Nayl on O Brien, Gerald A. Madek & Gerald R Fererra, Oregon’s @uidelines for
Physi ci an Assisted Suicide: A Legal and Ethical Analysis, 61 U PITT. L. Rew
329 (2000); PHysic AN AssisTeD SuclDE (Robert F. Weir, ed., Indiana University
Press 1997); Melvin |I. Urofsky, Justifying Assisted Suicide: Comrents on the
ngoi ng Debate, 14 NorrRe Dave J. L. ETH. & Pus. Pa.. 893 (2000).

% See, e.g. Nwick, supra note 4, at 58, 331 (arguing that a free society nust
al | ow soneone to consent to being killed or enslaved).
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bel ow) . °°

The problemin the present context is that there are
conpeting individual rights clains. Not to allow unilateral
w thdrawal froma relationship does limt the freedomof the
party wanting out, but allowing it also inpacts the freedom of
the party wanting in. Thus the assertion that a party has the
inalienable right to unilaterally and with inpunity w thdraw
fromany relationship, even after agreeing otherw se, nust
contend with the individual right claimof the party wanting the
relationship to continue that to allow unilateral wthdrawa
woul d infringe its individual rights in light of the consequent
harns the party m ght suffer after changing position and passing
up other opportunities in reliance on the agreenent. It is not
sufficient to rebut this claimto argue that the party wanting
in has no legitimate claimof detrinmental reliance because the
party should realize at the outset that the right to withdraw is
i nalienable and thus freely assunmes the risk of the other
party’s unilateral withdrawal. The issue is whether individual
rights considerations support nore the recognition of an
inalienable right of unilateral termnation or of a right to
hold a party to an agreenment not to unilaterally wi thdraw or at
| east to be conpensated in the event thereof.

In such situations, i.e., when individual rights

5 See infra notes 88-89 and acconpanyi ng text.
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considerations are inplicated on both sides of an issue, which
may often and perhaps al ways be the case, it nust be decided
which side’s interests are weightier. This decision wll
frequently, if not always, require a contextual analysis of
which side’s interests seem stronger under the circunstances.
For exanple, the claimfor a right to unilaterally w thdraw from
a marriage seens stronger when shortly after marrying one party
wants out and the other stands to suffer no nore perhaps than a
brief enotional hurt, than when one party has sacrificed a
career in order to assist the other party s career and then
years | ater after achieving success the other wants out and
woul d | eave the sacrificing party destitute. At a mnimmthe
sacrificing party would seemto have a strong claimfor a right
to receive support, i.e., conpensation, fromthe party wanting
out .

Now | et’s assunme that there is no agreenment not to
termnate, that the parties have voluntarily entered into a
rel ati onship without specifying either way whether there is a
right of unilateral term nation, and that now one party wants
out and the other wants the relationship to continue. Again, it
nmust be decided which side’s interests are weightier in context.
Let’s conpare two situations: first two parties establish a
friendship and later one wants to end it while the other wants

it to continue; second, two parties nutually undertake sone
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joint economc venture and |later one wants out. In this society
today the right to unilaterally termnate a friendship is the
norm whereas at tinmes neasures are taken to induce the
conti nued exi stence of business relationships or at least to
require conpensation in the event of unilateral ternination.?®’
The two situations cannot readily be distinguished on the
basis of a friendship’ s being inherently term nable at any
party’s will in that it depends on an enotional comm tnent that
cannot be inposed. In fact, by forcing people to associate it
may wel |l be possible to induce enotional commtnents that one or

both parties would otherwi se reject, as when master and sl ave or

57 For exanple, although courts have been unwilling to conpel perfornmance of
personal service contracts, they will at tinmes enjoin breaching parties such
as entertainers and others with unique skills for working for conpetitors.
See, e.g., Restatenent (Second) of Contracts s.367 (1981); WIIliam Lynch
Schal | er, Junping Ship: Legal |ssues Relating to Enployee Mbility in H gh
Technol ogy, 17 LaB. LAw 25, 33-34 (2001). Simlarly, express and at tines

i mpl i ed non-conpetition clauses and covenants not to disclose between

enpl oyer and enpl oyee or in professional associations are enforced, subject
to a reasonabl eness test that depends on whether there exists a legitimte
protectable interest such as trade secrets or noney invested in training or
whet her the purpose is sinply to tie soneone to the firmor the effect is to
overly underm ne nobility. See, e.g. Rachael S. Arnow Ri chnon, Bargaini ng
for Loyalty in the Information Age: A Reconsideration of the Role of
Substantive Fairness in Enforcing Enpl oyee Nonconpetes, 80 OrR L. Rev. 1163
(2001); Gllian Lester, Restrictive Covenants, Enployee Training, and the
Limts of Transaction-Cost Analysis, 76 IND. L.J. 49 (2001); Suellen Lowy,
I'nevitabl e Disclosure Trade Secret Disputes: Dissolutions of Concurrent
Property Interests, 40 STAN. L. Rev. 519 (1988); Stewart E. Sterk, Restraints
on Alienation of Human Capital, 79 VA. L. Rev. 383 (1993); Katherine V.W

St one, Know edge at Work: Disputes Over the Ownership of Human Capital in the
Changi ng Workpl ace, 34 Cow. L. Rev. 721 (2002); Sela Stroud, Non-Conpete
Agreenents: Wighing the Interests of Profession and Firm 53 ALA. L. Rewv
1023 (2002). When successful such actions, although not specifically
requiring the continuation of a business relationship, nmay induce its

conti nuance by preventing people who want out from establishing alternative
rel ati onshi ps.
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jailer and prisoner develop affection for one another.®® And a
successful business relationship also requires a type of
enotional conmtnent anong its associates, a conmtnent that is
in many ways every bit as intimate as in a friendship.*® Nor can
the situations readily be distinguished by the contractual
nature of the econom c venture, or by the reliance and
opportunity costs associated with it. A friendship too is a
type of agreenent, ordinarily nore tacit perhaps than the usual
busi ness rel ationship but nevertheless typically entailing a

mut ual conmitment to respond to the other when asked and when
able to do so. And in reliance on that commtnent, and to their
detriment if the commtnent is withdrawn, friends frequently
change position and pass up other opportunities.

So perhaps what distinguishes friendship from business are
coll ective considerations, like the centrality of business
relations to the materialistic ethic that prevails in this
soci ety and the percei ved dependence of the successful

functioning of the econom c systemon binding contracts. Absent

%8 Re slavery, see, e.g., NATHAN | RN HUGE NS, BLACK ODYSSEY: THE AFRO- AVERI CAN ORDEAL
IN SLAVERY 114-53 (Pant heon Books 1977); KENNETH M STAWPP, THE PECULI AR | NSTI TUTI ON:
SLAVERY I N THE ANTE- BELLUM SoUTH 322-31, 377-82 (Alfred A Knopf 1956). Re
prisons, see, e.g., DANNEL GLASER, THE EFFECTI VENESS OF A PRI SON AND PAROLE SYSTEM 121-
22, 141-46 (Bobbs-Merrill 1964); GResHAM M SYKES, THE SOC ETY OF CAPTIVES: A STUDY
OF A MAXI MUM SECURI TY PRISON 54-55 (Princeton University Press 1958); HaNns TocH,
LIVING IN PRISON: THE ECOLOGY OF SURVIVAL 260- 62 (Anerican Psychol ogi cal Asso.
1992).

* See, e.g., W EDWARDS DEM NG, THE NEw ECONOM CS FOR | NDUSTRY, GOVERNMVENT, EDUCATI ON
28-29 (The MT Press 2d ed. 2000) (enphasi zing the inportance to an
enterprise’s success of “giv(ing) everyone a chance to take pride in his
work,” “informal dialogue,” “conradeship,” “study-groups and soci al

gat herings,” and generally developing a spirit of cooperation).
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such consi derations, attenpting to inpose on people intimte
relations like friendships m ght be thought to offend human
dignity. Yet a society is certainly conceivable where
friendship is seen as so integral to its success that
unilaterally term nating friendships, at |east w thout good
cause, is discouraged in various ways.® Even in this highly
i ndi vidualistic society people are di scouraged fromcavalierly
endi ng friendships unilaterally through social pressure, like a
bad reputation making it difficult to establish friendships in
t he future.
2. Establishing an Initial Relationship

So far the analysis has been skeptical of the right of a
party not wanting an association to control the outcone in al
i nstances, at |east as regards an already existing rel ationship.
Now let’s turn to the inception of a proposed associ ati on and

consider in turn first one that both parties want and others

60 See, e.g., Joan G Mller, David M Bersoff & Robin L. Harwood, Perceptions
of Social Responsibilities in India and in the United States: Mral

I nperatives or Personal Decisions, 58(1) J. OF PERSONALITY AND ScC. PsycH. 33
(1990) (finding that Indians tend to view responsibilities to others,
especially to friends and strangers, nore in terms of noral obligations,
whereas Anericans tend to view themas nore a matter of personal choice);

Ni | ouf er Qasi m Madhi, Pukhtunuali: GOstraci sm and Honor Anpbng the Pathan H ||
Tri bes, 7(3/4) ETHOLOGY AND Soci 0Bl OLOGY 295 (1986) (reporting on the practice of
ostracism including expulsion fromthe tribe, as neans of deterring behavior
contrary to tribal norms and of unifying the group); Paras Nath Singh, Sophia
Chang Huang & CGeorge G Thonpson, A Conparative Study of Selected Attitudes,
Val ues, and Personal ity Characteristics of Anmerican, Chinese, and Indian
Students, 57 J. oOF SO AL PsycH 123, 130 (1962)(“The Anmerican culture gives
nore enphasis to personal autonony and individuality. |In contrast to this,

I ndi an and Chi nese students give nore enphasis to synpathy, |ove, affection,
mutual help and fam |y bonding, resulting in synpathetic and sacrificing
attitudes”).
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find objectionable, then one that one party wants and the ot her
doesn’t, and finally one that neither party wants while others
do.

a. Relationships that Both Parties Want - Wen both parties
want to have a relationship in a society favoring the individual
right of free association, preventing themfrom doing so would
seemclearly to violate their rights, absent at |east overriding
col l ective considerations. Exanples of such collective
considerations are |laws prohibiting conspiracies to overthrow
the governnent or in restraint of trade. |In other instances,
however, assertions of collective considerations nay not suffice
to overcone the value of free association

Take the practice of the forced separation of the races, as
wi th mandatory segregation in the United States and South
African apartheid and as still practiced in sone societies

1

t oday. ®® Forced separation inposes through the use of

61 See, e.g., YAmakov Kop & ROBERT E. LITAN, STICKI NG TOGETHER: THE | SRAELI EXPERI MENT | N
PLURALI SM 20- 21, 30-34, 74-75, 86, 98 (Brookings Institution Press 2002)

(di scussing various governnent practices pronoting the segregation of Arab
Israelis and their separation fromnainstreamlife -- the expropriation of
Arab | ands, confining Arabs in their own towns for two decades under nilitary
rule, the requirement of permits to |leave their towns, restrictions on the
sale of land to Arabs and the allocation of |and on the basis of ethnicity,

t he deni al of governnment jobs and the exclusion of Arabs fromnilitary
service, separate schools for Arab children with Hebrew taught as a secondary
| anguage -- and characterizing the situation as “separate but not equal”);
BRENDAN MURTAGH, THE POLITICS OF TERRI TORY: POLI CY AND SEGREGATI ON | N NORTHERN | RELAND 34-
43, 47-49, 151, 163-67 (Pal grave 2002)(detailing extensive segregation in
Northern Ireland along religious lines, but finding, despite the use of peace
lines in Belfast to separate religious enclaves so as to avoid conflict, a

| ack of evidence to support the use of planning instruments to achieve ethno-
political objectives and characterizing government policy nmore as one of

“beni gn acceptance” of separation than of design); Tracy WIkinson, Bosnia’s
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gover nnment al power the preferences of those who don’t want
interethnic rel ationships on those who do. In the United
States, for exanple, anti-m scegenation |aws and | aws nandati ng
school and residential segregation prevented those bl acks and
whites who wanted to marry or go to school or live together from
choosi ng to have those associ ati ons. °

I n support of |aws against race m xing m ght be asserted
the right of groups to preserve their ethnic purity, which m ght
becone watered down over tinme if their nmenbers were allowed to
cross the line. Evaluating the nerit of the ethnic purity

argunment ultimately demands a val ue judgnment about which there

Et hnic Division Rel ocates to the O assroom Los Angel es Tines, Cctober 19,
1997, at 1 (reporting on the segregation of students in schools in the
Musl i m Croat Federation with “separate-but-equal” progranms for Bosniak Mislim
and Roman Catholic Croatian children).

62 Re interracial marriage, see Loving v. Virginia, 388 U S. 1 (1967)
(prohibition against interracial marriage constitutes invidious

di scrimnation based on race with respect to a fundanental individual |iberty
and therefore violates equal protection clause). Re residential segregation,
see Buchanan v. Warley, 245 U. S. 60 (1917)(city ordi nance prohibiting both

bl acks and whites fromliving in nei ghborhoods where other race is in the
majority violates equal protection clause); Harnon v. Tyler, 273 U S. 668
(1927) (city ordinance prohibiting both blacks and whites fromliving in

nei ghbor hoods where other race is in the majority, except with consent of
majority of other race, violates equal protection clause); Shelley v.

Kraemer, 334 U S. 1 (1948)(judicial enforcenent of racially restrictive
covenants in deeds constitutes discrinmnatory state action in violation of
equal protection clause). Re schools, see Brown v. Board of Education, 347
U S. 483 (1954)(mandatory segregation of the races in public schools violates
equal protection clause). Conpare Herbert Wechsler, Toward Neutral
Princi pl es of Constitutional Law, 73 Harv. L. Rev. 1, 34 (1959)(viewi ng the

i ssue posed by enforced segregation as one of “denying the association to
those individuals who wish it and inposing it on those who would avoid it,”
and opining that there is no neutral constitutional basis for favoring one
claimover the other); ALEXANDER MBI CKEL, THE LEAST DANGEROUS BRANCH: THE SUPREME
COURT AT THE BAR OF PaLiTics 57 (Yale University Press 1986, 2d. ed.)(replying to
Wechsl er: “What on the score of generality and neutrality, is wong with the
principle that the | egislative choice in favor of a freedomnot to associate
is forbidden, when the consequence of such a choice is to place one of the
groups of which our society is constituted in a position of pernmanent,
humliating inferiority).”
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may be di sagreenent. To sone the pursuit of ethnic purity
anounts to racism whereas to believers it represents ethnic
pride and group solidarity. In the United States today, judging
the worth of people on the basis of race is generally perceived
as wong and as contrary to society’'s ethos that people are to
be judged on their individual nerits, i.e., by their character

3

and actions, ® and especially so when the governnent makes

i nvi di ous race distinctions. %

VWhile in keeping with the
society’s individualistic ethic people my be entitled to their
personal prejudices and even to practice themto sone extent,
they are not to use the governnent as a nmeans of inposing their
views and practices on society as a whole. So if some comunity

shoul d attenpt to reinstate the forced separation of the races

for the purpose of preserving ethnic purity, even if supported

63 As nost eloquently expressed by Martin Luther King in his “I Have A Dreant

speech: “1 have a dreamthat nmy four children will one day live in a nation
where they will not be judged by the color of their skin but by the content
of their character.” At http://ww. mecca.org/~crights/dreamhtn .

8 Loving, supra note 62. The debate over the permissibility of affirmtive
action, see infra note 68, ultimately turns on one’'s view of whether all race
di stinctions are inherently invidious (or at |least presunptively so), in that
affirmati ve action anobunts to inpermssible discrimnation against whites by
denyi ng them benefits based on race rather than judging themon their nerits,
or whether race distinctions are nore perm ssible when the purpose is benign
and seeks to eradicate the effects of racial oppression. See Adarand
Constructors, Inc. v. Pena, 515 U. S. 200 (1995)(affirmative action in letting
of governnent contracts nust be judged under strict scrutiny standard); id

at 239 (Scalia, J., concurring in part and concurring in judgnent): “ln ny

vi ew, government can never have a ‘conpelling interest’ in discrimnating on
the basis of race to ‘nake up’ for past racial discrimnation in the opposite
direction”; id. at 240, 241 (Thomas, J., concurring in part and concurring in
judgrment): “(G overnnent sponsored racial discrinmnation based on benign
prejudice is just as noxious as discrimnation inspired by malicious
prejudice”; id at 242, 243 (Stevens, J., dissenting): “There is no noral or
constitutional equival ence between a policy that is designed to perpetuate a
caste system and one that seeks to eradicate racial subordination.”
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by a majority of both blacks and whites, that woul d be
unaccept abl e t oday because so clearly violative of society’s
prevailing ethic. Nevertheless, a society is conceivable, and
sone may exi st today, where the preservation of the group is
seen as nore inportant than the rights of individual nmenbers.®

b. Rel ationships that One Party Wants - Now let’s turn to
associ ations that one party wants and another doesn’t, and let’s
exam ne the appropriateness of forcing rel ationships on the

unwanting party in a society that generally favors free choice. °®

8 As reflected in the past generation in an intensification of ethnic
conflict and an increased division of groups of people along ethic lines in
several parts of the world: the partition of colonial India into |largely

Hi ndu I ndia and | argely Muslim Pakistan, the creation of Israel as a
religious state primarily for Jews and the resultant struggle for the
establishment of a Palestinian state, the civil war in Lebanon between Arab
Christians and Muslins, the Hutu genocide of the Tutsi in Rwanda, the break-
up of the Soviet Union and Yugoslavia into nore ethnically honbgeneous
states. See, e.g., SUZANNE M CHELE BI RGERSON, AFTER THE BREAKUP OF A MULTI - ETHNIC

EMPI RE:  RUSSI A, SUCCESSCR STATES, AND EURASI AN SECURI TY (Praeger 2002); NoeL MaLcOM
BosNIA: A SHORT HISTORY (MacM |l an 1994); GERARD PRUNIER, THE RWANDA CRISIS: Hi STORY OF
A Genocl DE (Col unmbi a University Press 1998); EDwaRD W SAID, THE PaLiTiCS OF

D1 SPOSSESSI ON: THE STRUGGLE FOR PALESTI NI AN SELF- DETERM NATI ON, 1969- 1994 ( Pant heon
Books 1994); KawaL SALIBI, A HoOUSE OF MANY MANSIONS: THE Hi STORY OF LEBANON RECONSI DERED
(1.B. Taurus & Co. 1988); |AN TALBOT, | NDIA AND PAKI STAN (Oxford University Press
2000); YUGosLAVIA AND AFTER 87- 115, 138-154, 196-212, 232-247 (David A. Dyker &
| van Vejvoda, eds., Longnman 1996). |In many of these areas the now divided
groups, while maintaining ethnic identity and varyi ng degrees of insularity,
intermngled and interacted for many years in relative harnony. Various
historical factors, not all yet fully exam ned, may have contributed to the
recent ethnic division: historical ethnic identification and nationalism the
exploitation of ethnic differences for their own ends by col onial powers or

i ndi genous actors; the inposition of nation states fromw thout rather than
spont aneous devel opnent fromwi thin; the collapse of or failure to devel op
uni fying structures; population growh and scarcity of resources; the uneven
devel opnent of and increasing disparities anong and within various regions of
the world. That the entire situation nmay be socially constructed does not
make t he ethnic divisions and the enphasis on the group any less real, just

| ess endemic and nore readily subject to change under different (shall we say
nore humane) social conditions.

% Here the obverse of the four alternatives discussed above, see supra note
48, would be first to allow the party wanting a relationship to inpose it on
t he unwanting party, second to allow the relationship to be inposed but
require the party wanting the relationship to conpensate the unwanting party,
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As wth already existing relationships, an initial problemas
regards the initiation of a relationship when the parties are
not in agreenent is that there are parallel individual rights
clains. Allow ng soneone to inpose a relationship inpinges on
the freedomof the party not wanting it, whereas enabling a
party not wanting a relationship to avoid it inpacts the freedom
of the party wanting in. So, again, a balancing of interests is
required. Here, however, the detrinmental reliance argunent of
the party wanting in is unavailing, since it turns on the
exi stence of an agreenent that induces the reliance. Thus the
i ndi vidual right claimof a party involved in a long term
marriage, that the other party should not be able with inpunity
always to unilaterally term nate the relationship, seens
stronger than the claimthat the party wanting in should be able
to force an unwanted marri age on another party in the first
I nst ance.

In other contexts, however, there may be sufficient reasons

for enpowering one party to initiate an unwanted rel ationship

third to allow the unwanting party to avoid the relationship but require
conpensation to the party wanting the relationship, and fourth to allow the
unwanting party to avoid the relationship entirely. Only the |ast
alternative fully favors the party not wanting the relationship, whereas the
first three all concede sonething to the party wanting the relationship

Even the third alternative, which of the first three is |least favorable to
the party wanting the rel ationship, inmposes a relationship on the unwanting
party, since requiring the unwanting party to conpensate the other party is
initself a type of relationship. And it is inconsistent with an absolute
privilege to avoid an unwanted rel ati onship, since having to conpensate
strengt hens the bargai ning position of the party wanting in and nay induce
the unwanting party to establish a relationship that would otherw se not cone
about .
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with another. To illustrate, let’s revert to the race relations
exanpl e and exam ne possi bl e scenari os once the mandatory
separation of the races has been outlawed. Let’'s first assune
that whites prefer segregation while blacks prefer integration,
or in other words that blacks want a relationship that whites
don’t.% One context might be the desire of blacks for access to
publ i c enpl oyment or colleges previously reserved for whites.

I ntegration m ght conme about once public institutions begin to
operate on a color blind basis and apply the sane hiring and

adni ssions criteria to both blacks and whites.

57 There has al ways been a divergence of opinion within and between the bl ack
and white communities over the desirability of integration versus separation.
See infra notes 95, 98 and 102. Historically, the | eadership of the black
conmunity has al so been diverse, with sonme |like Martin Luther King and
Thurgood Marshall pushing for integration, while others |ike Marcus Garvey
and Mal col m X being nore nationalistic. See, e.g., ADAM FAIRCLOUGH, MARTIN LUTHER
KING JR University of Georgia Press 1995); WLLIAM L. VAN DEBURG, MODERN BLACK
NATI ONALI SM FROM MARCUS GARVEY TO LOul S FARRAKHAN ( New Yor k University Press 1997);
JUAN WLLI AMS, THURGOOD MARSHALL: ANMERI CAN REVOLUTI ONARY ( Ti nes Books 1998).

% O achieving integration in public institutions may require affirmative
action that sets aside positions for blacks or at |east takes race into
account in ways that pronote integration. See Gutter v. Bollinger, 123
S.Ct. 2325 (2003)(public | aw school nay consider race or ethnicity as a
factor in adm ssions process per conpelling interest in attaining diverse
student body provided it does not set aside slots or establish quotas for
mnority applicants and enpl oys sane general standards to all applicants);
Gratz v. Bollinger, 123 S.Ct. 2411 (2003)(public university' s consideration
of race in adm ssions process not narrowmy tailored to achi eve conpelling
interest in diversity per awarding all mnority candi dates a bonus w t hout
maki ng i ndividualized determination of nerit and per effect of bonus in

nmaki ng race the decisive factor such that ampunts to virtual set-aside). See
supra note 64. One possible justification for affirnmative action in this
context is that without it the advantage that whites have as a result of past
racismthat failed to judge blacks on their nerits would becone entrenched,
and that rectification is needed to counteract that advantage. See, e.g.
Cheryl 1. Harris, Wiiteness as Property, 106 Harv. L. Rev. 1709 (1993).

Anot her is that nerely prohibiting discrinmnation against blacks is
insufficient in practice to assure judgnents based on nerit because the
lingering racismof the past is difficult to prove and often operates on a
subconsci ous or unconsci ous | evel even when people think they are and may
appear to be judging based on nerit. See, e.g., Charles R Lawence, The /d,
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One response to whites who object to integration in this
context is that the relationship is not forced since they have
willingly entered into it by accepting public enploynment or
choosing to attend public colleges. But since public
institutions may as a practical matter be the only viable
options for many people, there is a sense in which the
relationship is less than fully voluntary. So a stronger
response, even acknow edgi ng a degree of forced association, is
that to satisfy white preferences for non-integration would
require the governnent to reinstate mandatory segregation in
violation of its obligation to treat people as equals and not
di scrim nate agai nst themon the basis of race.

Now | et’s nove fromthe public to the private arena and
assune that various entities (schools, clubs, professional
associ ations, political parties, housing, public accomobdations,
and the like) are discrimnating agai nst blacks in accordance
with the preferences of their white clientele. And let’s assune
that | aws are proposed to ban those practices, and that whites
obj ect that such laws would violate their freedom of association
by forcing themto associate with blacks. They m ght assert
further that in a society val uing individual freedom people mnust
be allowed the latitude to hold and put into practice beliefs

that nay be offensive to others, so long at | east as they

t he Ego, and Equal Protection: Reckoning Wth Unconscious Racism 39 STAN. L.
Rev. 317 (1987).
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function in the private spheres of social life and do not
attenpt to use the power of governnent to inpose their beliefs
on others who are then equally free to practice their beliefs.
But as strong as nmay be these clainms in the abstract, in context
there are strong individual rights considerations to the
contrary. First, the equal freedom argunent is strongest when
in practice there is genuine nutuality, and beconmes weaker when
there isn’t and when the exercise of their freedons by sone
adversely affects the ability of others to exercise theirs. For
exanple, the nutuality argunent seens quite strong with regard
to people’ s sexual preferences, particularly when they are
practiced in the privacy of one’s hone so that others are not
forcibly exposed to themand remain free to simlarly pursue
their own sexual preferences.® But the nmutuality argument
col l apses in a society where whites control the neans of

achi eving success in life and use that control to maintain their
dom nance by denying access to others. As against the

i ndi vidual freedomto choose with whom and with whom not to

% See, e.g., Lawence v. Texas, 123 S.Ct. 2472 (2003)(state statute
crimnalizing sexual conduct between persons of the sane sex violates rights
of liberty and privacy protected by the Fourteenth Anmendnent). Lawrence
overrul ed Bowers v. Hardw ck, 478 U S. 186 (1986)(sodony statute as applied
to consensual sex between gay nen in bedroom of home does not violate
fundamental right of privacy). Conpare id. at 199, 213 (Bl ackmun, J.,

di ssenting): “This case involves no real interference with the rights of
others, for the nere know edge that other individuals do not adhere to one’'s
val ue system cannot be a legally cognizable interest, ...l et alone an interest
that can justify invading the houses, hearts, and minds of citizens who
choose to live their lives differently.”
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associ ate nust be counterbal anced the val ue of the individual
right to equal opportunity, which is also a promnent ethic in
this society and which nmay at tines outwei gh associ ati onal
consi derations.

Second, and related, the free association argunent is
stronger the nore private the context and weaker the nore
public. The free association claimasserts the right to do in
private that which the governnent itself could not legitimately
do or mandate, i.e., the right to act on one’'s racial prejudices
in ways that woul d violate people’s individual right not to be
di scrim nated against on the basis of race if the governnent
were involved. A society with a strong individualistic ethic
needs a distinction between the public and the private spheres
of social life, since if everything were viewed as public there
would be little or nothing left of individual freedom’ But the
di stinction between the public and the private is often blurry.

For exanple, white dom nance in this society in the nomnally

° See Brown, supra note 62, at 493: “In these days, it is doubtful that any
child may reasonably be expected to succeed in life if he is denied the
opportunity of an education. Such an opportunity, where the state has
undertaken to provide it, is a right which nmust be nmade available to all on
equal terns.”

' See Kl even, supra note 30, at 12-21 (“(A) denocratic society in which
peopl e have no rights as individuals and groups, but only as nenbers of
society at large,...would be an undesirable state of affairs...because

i ndi vidual s and groups do have legitimte interests which any society worthy
of being called denocratic nmust recognize and accord”, at 20-21); Robert H.
Vnooki n, The Public/Private Distinction: Political D sagreenent and Acadeni c
Repudi ation, 130 U. PA L. Rev. 1429 (1982)(discussing the distinction between
public and private spheres as a neans of identifying when governnent
regulation is and is not justified, and academi c critiques of the
nmeani ngf ul ness of the distinction).
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private spheres of social life is to a great extent a by-product
of past racist action on the part of the governnent. "
Furthernore, when racist practices in the nomnally private
spheres of social life becone w despread, they take on a public
character. There is little practical difference, for instance,
between a | aw prohibiting blacks fromliving in white

nei ghbor hoods and the w despread practice of whites refusing to

sell or rent to blacks.

2 See, e.g., Richard Thonpson Ford, The Boundaries of Race: Political
Geography in Legal Analysis, 107 Harv. L. Rev. 1841, 1849-57, 1860-78 (1994)
(arguing in a society with a history of governnment fostered raci smand which
has since reforned, elimnating | egal support for discrimnation and even
raci st thinking but |eaving behind the vestiges of its forner racism that
“even in the absence of racism race-neutral policy could be expected to
entrench segregation and soci o-econonic stratification in a society with a
history of racism” at 1852; and arguing that the formally race-neutra
structure and practice of |ocal governnent have done just that in the US.);
Harris, supra note 68, at 1715-21, 1737-57 (discussing slavery, segregation
and the racialization of the lawin general in the United States); KENNETH T.
JACKSON, CRABGRASS FRONTIER:  THE SUBURBANI ZATI ON OF THE UNI TED STATES 195- 203, 207- 218,
225-30 (Oxford University Press 1985) (di scussing the devel opnent of the
practice of “redlining” black and poorer nei ghborhoods by the New Deal Era’'s
Honme Omners Loan Corporation and the subsequent adoption of the practice by
private | enders, the participation of the Federal Housing Authority in
contributing to and pronoting segregated housing patterns in the post Second
Worl d War suburbani zation of the United States while the central city areas
where many bl acks lived deteriorated, and the contribution of the federa
government’s public housing programto the creation of urban ghettoes through
granting suburban communities the discretion to reject public housing and
allowing cities that accepted it to concentrate public housing in the poorest
nei ghbor hoods); DESMOND KiI NG, SEPARATE AND UNEQUAL: BLACK AMERI CANS AND THE US FEDERAL
GOvERNMENT ( Cl arendon Press 1995) (detailing the history of the U S.
government’s involvenent in fostering segregation of its workers and in
federal prograns through the mid 20'" century, which “could not hel p but
define in part the character of the Anerican polity and ensure unequa
treatnment for Black American enpl oyees,” at 16).

® Conpare Buchanan and Harnpn, supra note 62, which struck down city

ordi nances mandating racially separate nei ghborhoods, and Shelley, supra note
62, which invalidated judicial enforcenent of racially restrictive covenants.
In fact, racially restrictive covenants are still a valid neans of

mai nt ai ni ng nei ghborhoods’ ethnic purity, so long as they are informally
adhered to and there is no outright refusal to sell to soneone on account of
race. See id., at 13 (“So |long as the purposes of (the restrictive)
agreenments are effectuated by voluntary adherence to their terns, it would
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So the bal ance as between the individualistic val ues of
free association, non-discrimnation and equal opportunity
depends on context and scope. To illustrate, let’s conpare race
and religion. The freedomto practice one’s religionis
protected in the United States because historically, due to the
sensitivity of religious beliefs and their centrality to
people’s world views, societies’ dom nant religions have often
used the power of government to oppress mnority religions and
advance their religious views.™ This is inconsistent with all
of the above values. So the purpose of protecting free exercise
is to assure all religious groups an equal opportunity to
associate freely and wthout discrimnation in order to pursue
their religions, even though sone of their beliefs and practices

®  Furt her nore, to ensure

may be quite reprehensible to others.’
its neutrality as between differing religious and other world

vi ews, the governnent may not pronote one religion over others

appear clear that there has been no action by the State and the provisions of
t he (Fourteenth) Anendnent have not been violated”); and Jones v. Alfred H
Mayers, 392 U. S. 409 (1968)(Civil Rights Act of 1866 bars private

di scrimnation based on race in the sale or rental of property).

" See, e.g., Zelman v. Sinmons-Harris, 122 S. . 2460, 2502 (2002) (Justice
Breyer’'s dissent from Court’s decision upholding parents’ use of governnent
funded school vouchers to enroll children in religious schools).

> See, e.g., Wsconsin v. Yoder, 406 U.S. 205 (1972)(free exercise rights of
Am sh entitle parents to renove Anmish children fromschool after eighth grade
and raise themin Armish life style without violating state's compul sory
attendance law). But conpare Board of Education of Kiryas Joel Village
School v. Gunet, 512 U. S. 687 (1994) (viol ates establishnment clause for state
to create special school district for religious group, overriding religion's
free exercise clains); State of Oregon v. City of Rajneeshpuram 598 F. Supp
1208 (D.Or. 1984)(viol ates establishnent clause for state to all ow

i ncorporation of city conpletely controlled by religious organization
overriding religion's free exercise clains).
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nor religion in general.’®

However, this separation between
church and state does not prevent government, in order to
pronote the common good, fromintervening in religious affairs
when their practices contravene inportant secul ar val ues’’ or
fromincidentally benefiting religion in the furtherance of
| egiti mate secul ar objectives.’® So the overall picture is of a
soci ety where people in their private spheres of association
enjoy a relative autonony fromthe greater society, the degree
of which autonony fluctuates as their actions are perceived as
nore or |ess of public nonent.

Anal ogously in the racial context, on the one hand we have
whites who prefer to be with whites asserting the right to
associate so as to practice beliefs that others find

obj ectionabl e and to exclude blacks in order to do so, much |ike

a religious group mght confine nenbership to believers. On the

® See, e.g., Edwards v. Aguillard, 482 U S. 578 (1987)(statute forbidding
teachi ng of evol ution unless acconpani ed by creationi smviol ates

est abl i shnent cl ause per purpose of pronoting particular religious belief);
Wal l ace v. Jaffree, 466 U. S. 924 (1984)(statute authorizing period of silence
in public schools for meditation or voluntary prayer inperm ssibly endorses
religion in violation of establishnent clause); Abington School Dist. v.
Schenpp, 374 U.S. 203 (1963)(statute requiring Bible reading at begi nning of
school day viol ates establishnment clause); Engel v. Vitale, 370 U S. 421
(1962) (same re state prescribed non-sectarian prayer).

" See, e.g., Enployment Div., Dept. of Human Resources of Oregon v. Smith,
494 U.S. 872 (1990) (deni al of unenploynent benefits re firing for cause for
use of peyote, a prohibited controlled substance, does not violate free
exercise rights of Native Americans who use peyote in religious rituals);
Prince v. Massachusetts, 321 U.S. 158 (1944) (uphol di ng agai nst free exercise
cl ai m prosecution of parent for violation of child labor laws re use of child
to distribute and sell religious literature).

® See, e.g. Zelman v. Simmons-Harris, 122 S.Ct. 2460 (2002)(state provision
of educational vouchers used by parents to enroll children in religious
school s does not violate establishnment clause per secul ar purpose of

i mprovi ng educati onal opportunities and freedom of parents to select schools
of their choice).
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ot her hand, we have the fundanental secul ar val ue that people
shoul d not be discrimnated agai nst on account of race. This
value is as central to people’s humanity as is the sanctity of
their religious beliefs, and the need to protect it also arises
froma history of oppression. |If society is to accommodate both
of these fundamental individual interests, then racial
exclusivity is nore acceptable the narrower and nore private its
scope and less so the nore it spills into the public arena and
per petuates historical oppression. Thus the case for racial
exclusivity is far weaker, for exanple, for a political party or
prof essi onal association than for a genuinely private club, ’”® and
is stronger when the preference for racial separation is mnutual
and | eaves avenues for those who prefer integration than when it

under m nes equal opportunity. 8

® Conpare Terry v. Adams, 345 U.S. 461 (1953)(nonminally private white voters’
association’s pre-primary selection of candi dates, where prinary and general
elections ratify those selections, violates Fifteenth Arendnent’s prohibition
agai nst state abridgenment of the right to vote on account of race per state
entangl ement in process) and Smith v. Allright, 321 U S. 649 (1944)(sane re
excl usion of blacks from Denocratic Party’s primary elections), w th Mose
Lodge No. 107 v. Irvis, 407 U S. 163 (1972)(no state action in violation of
equal protection clause re granting of liquor license to private club that
excl udes bl acks).

8 A bal ancing test that takes into account the extent to which assertions of
free association, if protected, would perpetuate historical oppression or
undermi ne equal opportunity, as against the extent of the inpact on

associ ational interests of requiring unwanted associations, night help
explain the divergent results in a series of Suprene Court cases dealing with
excl usi on based on race, gender and sexual orientation. Conpare Runyon v.
McCrary, 427 U.S. 160 (1976) (application of federal non-discrimnation
statute to prohibit private, commercially operated, non-sectarian school from
denyi ng adm ssi on based on race does not violate free association rights of
school or parents per governnment’s overriding interest in elimnating

i ncidents of slavery and per school’s presuned right to pronote inits
curriculumthe desirability of racial segregation) and Roberts v. U S.
Jaycees, 468 U.S. 1 (1984)(state requirenent pursuant to statute prohibiting
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To illustrate this point further, suppose that in the nane
of pronmoting ethnic identity people of a common ethnic heritage
congregate in a particular |ocale, and even take steps to
preserve the ethnic character of the area and to prevent others
fromliving there.® And let’s consider two scenarios. In the
first, while sone people separate along ethnic |ines others do
not, such that there are anple communities avail able for people
preferring ethnic honogeneity and for those preferring
diversity. In the second, the vast ngjority of the major ethnic
group in a society separate thenselves, |eaving those in the
mnority who prefer diversity no choice but tolive in a

mnority comunity.

di scrimnation on basis of sex in places of public acconmodati on that

Jaycees, a non-profit corporation that pronotes young nen’s civic

organi zation, adnmit wonen as nenbers does not violate male nenbers’ freedom
of intinmate or expressive association per insufficient intimcy of the

rel ationship involved and state’s conpelling interest in assuring equa

access to public goods and services and in conbating the stereotyping of
worren in ways that underm ne individual dignity and deny equal opportunity to
participate in political, economic and cultural life); with Hurley v. Irish-
Ameri can Gay, Lesbhian and Bi sexual G oup of Boston, 515 U. S. 557

(1995) (application of state public acconmpdati ons | aw prohibiting

di scrimnation on basis of sexual orientation so as to bar organizers of St
Patrick’s Day parade fromdisallowing Goup to narch as a group and to carry
banner stating its purpose, although allow ng menbers of group to participate
as individuals, violates organizers First Amendnent right of expressive
associ ation by requiring inclusion of disfavored nessage) and Boy Scouts of
Amrerica v. Dale, 530 U S. 640 (2000) (application of state public
accommodations law to prohibit Boy Scouts from expelling scout master who
publicly declared his honobsexuality, which Boy Scouts clained contravened the
values it seeks to pronote, violates First Amendnent right of expressive
associ ation by significantly burdening its ability pronote those values). O
does the diversity of the results reflect | ess sensitivity to the interests
of gays than of women and ethnic mnorities?

8 One approach might be the use of restrictive covenants linmiting residency
to nmenbers of that ethnic group (see Shelley, supra notes 62 & 73); another

m ght be the acquisition of a large tract of land to be collectively owned
and occupi ed by an organi zati on whose nmenbership is limted to that ethnic
group (see Gty of Rajneeshpuram supra note 75.)
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The first scenario seens | ess problematic than the second.
In the first, while sone people may be deprived of the
opportunity to enter sone comrunities due to their ethnicity --
for instance people who di sapprove of voluntary segregation and
want into communities of a different ethnicity in order to
pronote integration -- there are still available conmunities
that nmeet their associational preferences; whereas enpowering
themto force their way into the unavail able communities would
underm ne the associ ational preferences of those living there.
In the second scenario, on the other hand, the associati onal
preferences of nost or all of the nmajor ethnic group are net
while the preferences of many mnorities are not. And by virtue
of being deprived of the opportunity to associate with the
majority, mnorities may al so be deprived of conparable life
chances because, say, there is nore noney and therefore better
education in majority communities, or because the majority have
access in their conmunities to informati on and contacts that are
unavailable in mnority communities and are integral to success
inlife.® |If so, that would contribute to the majority’s
per petual dom nance within the society as a whole, and thus
strengthen the mnority claimfor being enpowered to force an

unwanted rel ationship on the majority.

82 See, e.g., Sweatt v. Painter, 339 U 'S. 629 (1950)(law school segregated by
| aw vi ol ates equal protection clause)(“The | aw school, the proving ground for
| egal training and practice, cannot be effective in isolation fromthe

i ndividuals and institutions with which the |aw interacts”).
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c. Relationships that Neither Party Wants - Finally, let’s
consi der proposed associ ations that none of the parties want.

As with associations that both parties want, in a society
generally favoring free choice the presunption would ordinarily
be that the parties control when they are in agreenent, unless
there are overriding collective considerations. To illustrate,
let’s continue with the exanple of race rel ations and exan ne

t he appropriateness of inposing integration on blacks and whites
when neither want it and both prefer separation.

Suppose, for exanple, follow ng mandatory segregation that
race consci ous desegregation plans, including such neasures as
forced busing, are proposed for the purpose of pronoting
integration in public schools.® And suppose that both bl ack and
white parents oppose the plans, and prefer a freedom of choice
approach that woul d enable parents to select the schools their
children attend. And suppose that if inplenented the freedom of
choi ce approach would result in substantially segregated
school s. 8

Both bl ack and white parents m ght argue for freedom of

choi ce on grounds of free association, so that everyone can

8 See Swann v. Charlotte Mechl enburg Board of Educ., 402 U S. 1 (1971)
(uphol di ng forced busing as desegregation renedy in fornerly de jure
segregated system.

8 See Green v. County School Board of New Kent County, 391 U.S. 430

(1968) (overthrowi ng freedom of choice desegregation plan in fornerly de jure
segregated system contai ning only two schools where all whites and 85% of

bl acks chose to attend forner segregated schools).
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decide for thenselves with whomto attend school. They m ght
al so assert that just as nmandatory segregation viol ates people’s
rights by preventing associations they want, so conversely do
integration plans that force people who don't want to associate
with each other to do so.®

One possible response is that a major purpose of public
education is to help build a cohesive society through the
devel opnment of w dely shared basic values, |ike tolerance and
under st andi ng, that pronote the cooperative behavi or necessary
for society to thrive as well as the respect for others that a

soci ety val uing individual freedomdemands.® So it might be

8 peopl e may be forced together under non-race-conscious as well as race-
consci ous desegregation plans. For exanple, rather than freedom of choice or
forced busing, a nei ghborhood school approach night be inplemented and mi ght
force people who don’'t want to associate for racial or other reasons to be
together. (Indeed, where education is conpul sory, even freedom of choice may
force some to attend schools with others with whomthey don’'t want to
associate.) But a race-neutral nei ghborhood school approach that forces
unwanting parties together might be thought preferable to a freedom of choice
plan likely to result in a dispersal of students throughout a school district
i n that nei ghborhood school s enabl e greater parental involvenent and expend
less tinme and noney on transportation, all of which nay produce better
educational outcones. Assuming that individual rights claims do not always
on principle trunp collective considerations, relevant questions night be
whet her the evidence really supports the asserted collective concerns
(bearing in mind that at tinmes collective considerations are specul ati ve and
may require a period of experinentation to see if in fact they pan out), and
whet her some types of collective considerations are on principle weightier

t han ot hers when bal anced agai nst individual rights clains. For exanple,
when stacked up against the freedomto associate, the benefits to society of
reduced racial prejudice or of better educational performance mi ght be

t hought wei ghtier than efficiency considerations such as increased costs,

al t hough at some | evel the cost of protecting some individual rights mght

i mpi nge on the ability to pronote others or mght become prohibitive as a
practical matter.

8 See, e.g., JouN DEVEY, DEMOCRACY AND EDUCATION 94-116 (Macmillan 1926) (devel opi ng
“a denocratic conception of education“); Aw GUTMAN, DEMOCRATI C EDUCATI ON 41- 47
(Princeton Univ. Press 1987)(discussing and favoring a “denocratic state of
education” where “all citizens nust be educated so as to have a chance to
share in sel f-consciously shaping the structure of their society,” at 46, and
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clainmed that society is better off in the | ong run when peopl e
are forced to integrate against their wishes in that forced
integration reduces racial prejudice, thereby reducing the
social turnmoil that results therefrom and enhanci ng productivity
through a greater willingness of people of different races to
wor k cooperatively together.

A second response has to do with the way in which
preferences are fornmed. Looked at fromthe perspective of the
current nonent, it does appear that forced integration negates
the preferences of those who prefer separation. But preferences
devel op over tinme, are the result of exposure and conditioning,
can change over tinme and under different conditions, and m ght
well be different in the present had past exposure and
condi ti oning been otherwise.® So it might be claimed that the
current separatist preferences of both blacks and whites are the
by-product in the United States of a history of past racism and

of government participation therein, and that the very sane

that to acconplish this end nust “aid children in devel oping the capacity to
understand and to eval uate conpeting conceptions of the good |life and the
good society,” at 44, and nust “use education to incul cate those character
traits, such as honesty, religious toleration, and nutual respect for
persons, that serve as foundations for rational deliberation of differing
ways of life,” at 44).

8 Conpare, e.g., PIERRE BOURDIEU, DiSTINCTION. A Soc AL CRITIQUE OF THE JUDGEMENT OF
TASTE 468 (tr., Richard Nice, Harvard University Press 1984)(a study of how
social life conditions people’ s tastes (read preferences): “The cognitive
structures which social agents inplement in the practical know edge of the
social world are internalized, ‘enbodied social structures. The practica
know edge of the social world that is presupposed by ‘reasonabl e’ behavior
within it inplenments classificatory schenes.., historical schenes of
percepti on and appreciation which are the product of the objective division
into classes (age groups, genders, social classes) and which function bel ow
the I evel of consciousness and di scourse”).
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peopl e who currently prefer separation m ght prefer integration
had history been otherwise. In a sense, then, current
separati st preferences nmay be inposed rather than freely chosen,
or at least so highly conditioned as to be virtually
involuntary, and it mght be clainmed that at |east a period of
forced integration is needed so as to counteract past
conditioning and put people in a position to nore freely choose
whether to integrate or separate.® Fromthis nmore long-term
perspective forced integrati on does not derogate from but
actually pronotes freedom of associ ation.

This point is particularly significant in the case of young
children who nay be thought not yet capable of freely choosing
with whomto associate or not, and who due to their tender age
may be especially susceptible to being conditioned by their
parents. This poses a possible conflict between the individual
rights of children and of parents, and raises the question of
whet her parents have the individual right to raise their

children as they see fit even though that m ght derogate from

8 See, e.g., GROUPS IN CONTACT: THE PSYCHOLOGY OF DESEGREGATION (Norman M ller &
Marjorie B. Brewer, eds., Academ c Press 1984)(containing studies in various
soci eties and contexts of the conditions under which the “contact

hypot hesi s”, which posits that “one’s behavior and attitudes toward nenbers
of a disliked social category will becone nore positive after direct

i nterpersonal interaction with them” at 2, holds true; identifying such
factors as contact under egalitarian circunstances that mnimze preexisting
status differentials and enabl e cooperative behavi or invol ving nutual

i nt erdependence and intimate interpersonal associations; but noting the
absence of studies of the carryover of inproved inter-ethnic relations in
structured environnents |ike schools to every-day life, at 6).
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their children’s individual rights.® An associational issue is
at stake here because the clained parental prerogative to
control children’s upbringing asserts the right to i npose on
children a relationship they m ght not choose to have if they
were in a position to decide, or m ght say when ol der they would
not have chosen if they had been.

In response it mght be asserted, while acknow edgi ng sone
degree of parental prerogatives on individual rights grounds,
that society as a whole may intervene in the parent-child
relationship so as to protect the individual rights of children
as against their parents.®® O it night be asserted that society
as a whole has a collective interest in raising children that is
as strong as or stronger than the parental prerogative claim
and consequently that society has the right to intervene in or
supplant entirely the parental raising of children when that

serves the conmon good. %

8 See Casey, supra note 50, at 899-900 (parental consent requirenent for
abortion by mnor child valid provided acconpani ed by by-pass procedure
enabling mnor to obtain abortion upon judicial determination that mnor is
mat ure enough to give consent or that abortion would be in her best
interests).

% For exanple, while the fundamental right to raise their children entitles
parents to educate their children in private school as against state
requirenent to enroll themin public school, Pierce v. Society of Sisters,
268 U.S. 510 (1925), it is inplicit in Pierce that compul sory education | aws
are valid and that the state may conpel parents to educate their children in
order to protect their best interests. See also Prince, supra note 77,
hol di ng that parental prerogatives and free exercise of religion do not
entitle parents to violate child | abor | aws.

%1 Conpare, e.g., QUTMAN, supra note 86, at 22-28 (considering and ultimately
rejecting the “famly state” nodel of education whose “defining feature.is
that it clains exclusive educational authority as a nmeans of establishing a
harmony - one might say, a constitutive relation - between individual and
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So the fact that children are involved may strengthen the
argunent for the forced integration of schools. First, since
children may not yet be in a position to freely choose with whom
to associate, the collective interest in conditioning children
to prefer integration may be as strong or stronger than the
parental interest in conditioning themto prefer segregation.
Second, society as a whole nay have a legitimate interest, as a
surrogate for children, to protect their right to receive an
adequat el y bal anced education so that they can nore freely
choose whether to factor race into their associati onal
preferences as adults. %

Agai n, a contextual analysis is necessary in order to fully
eval uate the strength of these conpeting considerations. 1In the
real world, not only may current preferences be culturally
condi ti oned, but blacks and whites may not be on an equal
footing in asserting and realizing their preferences. For

exanpl e, in sone circunstances bl acks nay prefer integration but

soci al good based on know edge,” at 23); PAULA RAYMON, THE KiBBUTZ COVMMUNI TY AND
NATI ON Bul LDI NG 53-55, 233-36 (Princeton University Press 1981)(di scussing the
conmunal living arrangenents, later |argely abandoned, of children in the
early years of the Israeli kibbutzimas based on the “socialist principle
that the community should replace the famly” and that “(t)he ki bbutz and not
the parents woul d provide for the child,” at 55, and the tension this caused
particularly for nothers who desired a nore famly oriented approach to
child-rearing).

92 See, e.g., QutMaN, supra note 86; Smith v. Board of School Conmissioners of
Mobi | e County, 827 F.2d 684, 692 (11'" Gir. 1987)(rejecting parental challenge
to public school texts as teaching “religion of Humani sni in violation of
establ i shnent clause per the state’s “indisputably non religious purpose.to
instill in.public school children such values as independent thought,

tol erance of diverse views, self-respect, maturity, self-reliance and | ogical
deci si on maki ng”).

51



opt for separation due to social pressure fromwhites who

control their access to a livelihood or who express outright
hostility to integration.® O blacks who prefer integration may
choose separation because so many whites opt for separation that
integrated settings are not available or because the avail abl e
integrated settings are inaccessibly | ocated or prohibitively

expensi ve. %

Where those things occur, not only does it
strengthen the argunents for forced integration just advanced,
it also inplicates those rai sed above in the discussion of
forced integration where whites don't want it but bl acks do.

On the other hand, after a period of experinentation it may

turn out that forced integration does not inprove but in fact

wor sens race relations and increases people’s preferences for

% See, e.g., ROBERT L. CrRAIN, THE PaLITICS OF ScHooL DESEGREGATION (Al di ne Publ i shing
Conpany 1968) (a study of school desegregation in 15 cities, sone of which
experi enced resistance as hostile as nmob viol ence and others a nore
cooperative response, and generally concluding that extent of actual conflict
was over bl own); National Urban League, The State of Bl ack Anerica-2001 at
htt p: //ww. nul . or g/ soba2001/ sobaresults. htm (reporting that 32% of bl acks
pol |l ed said they have chosen not to nove somewhere because they felt

unwel cone); Gary O field, Housing Segregation: Causes, Effects, Possible
Causes, at note 25 (Harvard University Cvil Rights Project 2001) at
http://ww. | aw. harvard. edu/civilrights/publications/index2. htm (“Black fears
of violence and intimdation in some white comunities are still serious
obstacles to housing choice”); RAV. v City of St. Paul, 505 U S. 377
(1992) (overthrowi ng as violation of free speech Bias-Mtivated Crine

Ordi nance as applied to burning of cross on lawn of black fanmly in

predom nantly white nei ghborhood).

% Since whites are still economically better off than blacks, see infra note
99, they may use their greater wealth to isolate thenselves in communities
that are beyond the nmeans of blacks and may use private deed restrictions or
zoning to maintain the price of housing at levels too high for blacks to
afford. See, e.g., Village of Arlington Heights v. Metropolitan Housing
Devel opnent Corp., 429 U. S. 252 (1977)(rejecting race-based equal protection
chal |l enge to denial by suburb of Chicago with over 64,000 residents of whom
only 27 were bl ack of rezoning for |ow cost housing where center city bl acks
woul d i kely reside absent showi ng of discrimnatory intent or purpose).
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educational separation.® O it may be that blacks and whites
continue to or increasingly prefer separation even after the

effects of historic conditioning have attenuated.® And perhaps

% Here the real -world data is mixed and subject to differing interpretations.
Ofield reports that Gallup polls during the 1990s showed majority and
growi ng belief anong both blacks and whites that integration inproves
education for both groups, while that at the sanme tine both groups favored
nei ghbor hood schools. Gary Ofield, Schools Mre Separate: Consequences of a
Decade of Resegregation 6-7 (Harvard University Civil Rights Project 2001) at
http://ww. | aw harvard. edu/civilrights/publications/index2.htm. And a
Publ i c Agenda Foundation Survey of 1998 found that 80% of black parents and
86% of whites believe inproving educational quality is nore inportant than
integration. STEVE FARKAS & JEAN JOHNSON, TIME TO MOVE ON:  AFRI CAN- AVERI CAN AND WAHI TE
PARENTS SET AN AGENDA FOR PuBLI C (Public Agenda Foundation 1998). Measured over
time, white support for the principle that blacks and whites should go to the
sanme school s has increased substantially over the years, from 1956 when hal f
supported separate schools to 1995 when 96% supported integrated schools.
HOMRD SCHUMAN, CHARLOTTE STEEH, LAWRENCE BOBO & MRRI A KRYSAN, RACI AL ATTI TUDES | N AMERI CA:
TRENDS AND | NTERPRETATION 103( Harvard University Press 1997)[ hereinafter RacAL
ATTITUDES] (reporting on and anal yzing Gal |l up, National Opinion Research
Council, and other attitudinal polls). Wen the issue is personalized, there
has been a substantial increase in white willingness to send their children
to school with blacks, although that willingness declines as the nunbers
change. Wth few black students white willingness has been consistently high
over the years; with half black students whites were evenly divided in the

| ate 1950s and early 1960s, but by the 1990s | ess than 20% voi ced objections;
with blacks in the magjority white objection was in the 70% range in the
earlier years, whereas by the md 1990s whites were about evenly divided.

Id., at 140-41. On the other hand, whites have generally been unsupportive
of forced integration. As regards whether the federal government should “see
toit” that white and bl ack children go to school together, over the years
whites consistently answered no nore often than yes. And whites have

consi stently opposed forced busing, although opposition has declined sonewhat
from over 80% between the nmid 1970s and m d 1980s to 67% opposed in 1996.

Id., at 123-25. Black support over time for the principle of integrated
school s has al ways been nearly unani nous, and bl acks have expressed little
opposition to attending school with whites no matter what the nunmbers. /d.,
at 240-41, 254-55. Yet black support for federal efforts to “see to it”

consi stently declined fromover 80%in the md 1960s to |less than 60%in the
md 1990s. On the other hand, while blacks were about evenly divided between
support for and opposition to forced busing when it first started in the md
to late 1970s, by the nmid 1990s support for forced busing rose sonewhat to
about 60% [/d., at 248-49.

% The debate in recent years over whether previously de jure segregated
school s should be relieved of their judicially supervised obligation to
desegregate turns on differing perceptions of whether the vestiges of de jure
segregation have in fact sufficiently attenuated, despite the persistence of
de facto residential and school segregation, that school districts should not
be hel d responsible for the on-going segregation. See, e.g., Freeman v.
Pitts, 503 U S. 467, 495-96 (1992)(“Where resegregation is a product not of
state action but of private choices, it does not have constitutiona
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at the same tine, as a result of governnental efforts to
equal i ze opportunity in other areas of social life, white
dom nance di mi ni shes and the economi ¢ and political power of
bl acks and whites becones nore equal. A society is certainly
concei vabl e where ethnic groups freely choose to |live and go to
school separately in order to preserve their ethnic identity or
because they just don’'t get along well in those arenas, while
they interrelate on equal terns in other areas of social life.
Under such circunstances the justification for forced
i ntegration weakens, and the nore it can be seen as violating
the individual right to choose one’s associ ati ons.

Currently the United States seens sonmewhere in the m ddle.
As a result of both voluntary and forced integration, school and
nei ghbor hood segregati on decreased sonmewhat follow ng the dem se
of mandatory segregation. But nost blacks and whites still
continued to attend |l argely segregated schools and live in

| argel y segregat ed nei ghbor hoods, and racial separation in those

implications..As the de jure violation becones nore renmote in tine and these
denogr aphi ¢ changes intervene, it becones less likely that a current racia

i mbal ance in a school district is a vestige of the prior de jure systeni);
Board of Education of Oklahoma City Public Schools v. Dowell, 498 U.S. 237,
249-50 (1991) (standard for determ ni ng whether desegregation decree shoul d
have been terninated is whether school board “had conplied in good faith with
t he desegregation decree since it was entered, and whether the vestiges of
past discrimnation had been elimnated to the extent practicable”); id. at
251-52 (Marshall, J., dissenting)(“l believe a desegregation decree cannot be
lifted so long as conditions likely to inflict the stigmatic injury condemed
in Brown | persists and there remain feasible nmethods of elimnating such
conditions”).
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spheres has increased in recent years.? Overt racial prejudice

8

has decreased sonewhat, °® and the avenues of opportunity have

opened a bit; % but blacks are still subjected to substanti al

9 Raci al segregation in schools began to diminish in the late 1960s and early
1970s when courts began to vigorously enforce desegregation. The degree of
raci al separation of black children reached its lowest point in the nidto

| ate 1980s, has been increasing since then, and has now returned to about the
| evel of the earlier years. See, e.g., Erica Brandenburg & Chungnei Lee,
Race in Anerican Public Schools: Rapidly Resegregating School Districts
(Harvard University Cvil Rights Project 2002) at http://ww.]| aw. harvard. edu/
civilrights/publications/index2.htm; Ofield, supra note 95, at 11-12, 15-
16, 23-26, 28-42. These studies attribute the increased school segregation
of the 1990s to the nmovenment of whites to suburbia, the increased
concentration of mnorities in central cities, and the Suprenme Court’s
deenphasi s on desegregation. See supra, note 96. Ofield also reports on
hi gh and unchangi ng | evel s of residential segregation between 1980-2000.
Ofield, supra note 93, at 39-40. Despite black preference for and
increasingly favorable attitudes of whites toward residential integration

see id., at notes 25, 44-45, 50, and infra note 98, segregation may be high
in fact due to the wide inconme differentials between blacks and whites. See
infra, note 99.

% Over the years there has been a substantial increase in white wllingness
to vote for a black presidential candidate (from63%no in 1958 to 95%yes in
1997) and in favorable attitudes toward interracial marriage (from 62%
support for laws against intermarriage in 1963 to 87% opposition in 1996 and
from 96% di sapproval of intermarriage in 1958 to 67% approval in 1997).

RACI AL ATTITUDES, supra note 95, at 106-07. Wiite support for the principle of

i ntegrated education and in willingness for their children to attend

i ntegrated schools has al so increased substantially, although they have been
general |y unsupportive of forced integration. See infra note 95. Likew se,
while still somewhat anbival ent, whites have becone nore supportive of
residential integration. In 1963, 39% of whites strongly agreed and only 19%
strongly di sagreed that whites should have the right to keep bl acks out of

t hei r nei ghbor hoods, whereas by 1996 65% strongly disagreed and only 6%
strongly agreed; simlarly, white support for open housing |aws grew from 34%
in 1972 to 67%in 1996. RAC AL ATTITUDES, supra note 95, at 106-07, 123-25.

And while in 1958 45% of whites indicated they would definitely or m ght nove
i f blacks noved next door and 79%if blacks noved into the nei ghborhood in
great numbers, by 1997 the respective figures were 2% and 25% simlarly, 69%
of whites preferred all or nostly white nei ghborhoods in 1972, whereas by
1995 the figure declined to 43% /d., at 140-41. See also Maria Krysan

Data Update to Racial Attitudes in America (2002) at http://tigger.uic.edul
~krysan/raci al attitudes. ht m (reporting on polls showi ng a decline between
1990 and 2000 from 48%to 31%in the nunber of whites opposed or strongly
opposed to living in neighborhoods nore than hal f bl ack).

% The gap in high school graduation as between whites and bl acks has
decreased substantially over the years: in 1978, 67.9% of whites and 47. 6% of
bl acks 25 and over had conpleted four or nore years of high school, whereas
by 1998 the gap had decreased to 83. 7% for whites versus 76.0% for bl acks;
and for 25-29 year olds the conpletion rates for whites and bl acks was
virtually identical, 88.1%versus 87.6% however, while the gap has decreased
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raci al discrinmination,® and whites still disproportionately

1

domi nate positions of power.!® Meanwhile the integrationist

over the years, the graduation rate for blacks continues to | ag behind that
of whites (73.4% versus 81.6%in 1998) and the gap actually increased a bit
bet ween 1994-1998. WLLIAMB. HaRvEY, M NORITIES IN H GHER EDUCATI ON 2000- 2001,
Tables 1 & 3 (American Council on Education 2001). On the other hand, while
many nore bl acks attend coll ege now than before, due to a substantially |ower
graduation rate the gap in conpletion rates has not inproved over the years;
bet ween 1978-1998 the four-or-nore-years-of-college conpletion rate for

bl acks 25 years or older increased from7.2%to 14.7% while the rate for
whites actually increased a bit nore from16.4%to 25.0% [/d., at Tables 3,
4 & 9. Likewise the incone gap between whites and bl acks continues to be
substantial, has remai ned about the sane percentage-w se for the past 40
years or so, and in gross dollars has grown substantially over that time. In
1967 mean famly income for whites was $9, 116 and for bl acks was $5,916 or
65% of that for whites, whereas in 1998 the figure for whites was $62, 384 and
for blacks was $38,563 or 62% of that for whites. Joint Center for Political
and Economi ¢ Studies, Joint Center Data Bank, Inconme and Wealth at http://
WWw. j oi ntcenter. org.

100 See, e.g., Black/Wite Relations in the United States-1997 at http://ww.
gal | up. com pol | / speci al reports/soci al audi t s/ sa970610. asp (1997 Gal |l up pol |l
showi ng that between 25% 45% (dependi ng on age and gender) of bl ack
respondents reported experiencing discrimnation in the past 30 days while
shoppi ng, between 15% 32% whi |l e di ning out, and between 10% 23% at work --
with the highest incidence in all categories reported by black nen between
18- 34, 34% of whom al so reported experiencing discrimnation by police);
Krysan, supra note 94 (reporting on 2000 survey show ng 64% of bl acks and 33%
of whites believe discrinmnation is a cause of racial inequality, 1999 survey
showi ng 59% of bl acks believe bl acks do not have as good a chance as whites
to get jobs for which they are qualified, and 2001 survey show ng 51% of

bl acks believe blacks do not have as good a chance as whites to get housing
they can afford and 47% of not having as good a chance as whites of getting a
good education whereas al nost 90% of whites who believe they do); National
Urban League, supra note 89 (reporting that of those blacks polled who have
tried to get a nortgage 25% said they had experienced di scrimnation);
Ofield, supra note 93, at notes 42-43 (reporting on continuing and nmassive
di scrimnation agai nst blacks in housing); U 'S. Equal Opportunity Enmpl oyment
Conmi ssi on, Race-Based Charges at http://ww. eeoc. gov/stats/race. htnl
(reporting during fiscal years 1992-2001 an annual average of nore than

29, 000 conpl aints of race-based enpl oynent discrimnation, roughly 12% 13% of
whi ch on the average and 19% i n 2000/ 2001 received neritorious resolutions).
101 African- Arericans conprise about 12% of the popul ation of the United
States. U S. Census Bureau, Profile of General Denographic Characteristics:
2000. Yet as of 1/31/00 the nunber of black elected officials, although at
an all tinme high and al nbost seven tines the nunber in 1970, represented | ess
than 2% of all elected officials. David A Bositis, Black Elected Officials:
A Statistical Sunmary, 2000 (Joint Center for Political and Econom c Studies,
2002) at http://ww.joi ntcenter. org/ what snew beo-2000/i ndex. htm . And bl acks
represent |ess than 5% of federal judges and | ess than 4% of |awers, and own
only about 4% and account for less than 1% of the profits of the nation’'s
non-farm busi nesses. Federal Judicial Center at http://air.fjc.gov/history/
judges frmhtm ; ABA Conmi ssion on Racial and Ethnic Diversity in the
Profession, Mles to Go 2000: Progress of Mnorities in the Legal Profession
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push followi ng the end of mandatory segregati on seens to have

92 and there seens to be

waned sonmewhat in recent years,?
substantial support anong both bl acks and whites for school
vouchers and ot her free choi ce options. %

At this juncture, therefore, it is an open question whet her
t he consi derations supporting efforts to pronote school
i ntegration continue as once thought to outweigh those
supporting freedomof choice. |If a shift to freedom of choice
were to result in schools and communities avail able both for
t hose bl acks and whites preferring ethnic honogeneity and for

those preferring diversity, and if it were to contribute to

equal i zed opportunity for blacks, then freedom of choice would

9 at http://ww. abanet.org/mnorities; U S. Census Bureau, Bl ack-Onned

Busi nesses: 1997 (Cctober 2000).

102 See, e.g., FARKAS & JOHNSON, supra note 95 (reporting that both black and
white parents believe educational quality to be nore inportant than
integration); National Urban League, supra note 93, (reporting on 2001 survey
of black adults showi ng 60% believing the primary focus of bl ack

organi zati ons shoul d be econom c opportunity, 24%political |eadership, and
only 7% integration). But conpare id. (also reporting that 80% of bl acks
polled prefer living in racially m xed nei ghborhoods); Ofield, supra note 93
at note 25 (reporting on a 1997 Gl lup poll show ng that blacks

overwhel mingly prefer integrated to all black areas); Ofield, supra note 95,
at 7, 9-11 (arguing that continuing efforts to desegregate schools is
consistent with black support for quality education in |ight of evidence that
i ntegration inproves opportunities for blacks).

103 |'n a Washi ngton Post Survey of 2001, 45% of the respondents supported and

50% opposed vouchers. In an Anerican Viewpoint poll of 1997, containing
somewhat different wording fromthe Washi ngton Post Survey, 67% supported and
28% opposed vouchers. In Gallup polls on allow ng the choice of private

schools at public expense, in 1999 41% supported and 55% opposed, whereas in
1993 24% supported and 74% opposed. See Public Agenda at ww. publ i cagenda.
org. The support for vouchers appears to be somewhat greater anong bl acks

t han whites, although the support anong both groups may be declining. In
pol s conducted by the Joint Center for Political and Economic Studies, in
1998 48. 1% of bl acks and 41. 3% of whites supported vouchers, whereas in 1997
the figures were 55.8% for blacks and 47.2% for whites. See Joint Center
Dat a Bank, National Opinion Poll 1996-2000 at www. j oi ntcenter.org. And the
Nati onal Urban League, supra note 89, reported that 41% of blacks polled in
2000 supported vouchers, but only 34%in 2001.
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pronote both associational and egalitarian values. But freedom
of choice would produce a stark conflict between these val ues,
and therefore be of nore dubious nerit, if it were to result in
an inferior education and reduced |ife chances for bl acks.

E. Associ ational |ssues Wen Society is a Party

Now | et’ s address associational conflicts when society
itself is a party, and conpare their resolution to how
associ ational conflicts anong the nenbers of a society are
handl| ed.

First, let’s address situations when sone party wants out
of an existing relationship with a society, using em gration and
secession as exanples. Currently, international |aw guarantees
the right of people to freely | eave their countries, and nost

countries adhere to this norm %

This right came about only
after an intense international canpai gn and against the

obj ections of countries, nostly underdevel oped or fromthe
Communi st bl oc, who feared that free em gration would hurt them
t hrough the | oss of people whomthey had devoted their resources

to educate and train and who could contribute to their

devel opnment. However, the objectors succunbed to the pressure

104 See Thomms Kl even, Wiy [nternational Law Favors Em gration Over
Immgration, 33 U MAM INTER-AMER. L. Rev. 69, 71-73 (2002). The right to

| eave i s guaranteed by the Universal Declaration of Human Rights, art. 13,
the International Covenant on Civil and Political Rights, art 12(1)&2), and
various regional treaties.
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of the nore powerful Western nations. %

| ndi vi dual i stic considerations support the right to freely
em grate, which is tantanmount to enpoweri ng people who don’t
want to associate anynore with their countries to unilaterally

term nate that relationship. %

This is akin to allowng a party

to a marriage to freely exit, and is in fact nore favorabl e than

t he common practice under perm ssive divorce |aws that allow

unilateral termnation but often require the relationship to

continue through the inposition of support obligations.

Anal ogously, sone countries allow people to emgrate only after

conpleting mlitary or other mandatory public service and for

prof essionals |ike doctors only after practicing for a tine.
Such imtations represent a balancing of interests as

bet ween the clained individual right to associate or not with

whom one chooses and col |l ective considerations |ike conpensating

society for the benefits one has received during the

associ ation. Looking at society as anal ogous to anot her person

wi th whom a party m ght have an associ ation, conpensation m ght

be justified in individualistic terms. The receipt of benefits

105 For a history of the international recognition of the right to freely

em grate, see ALAN Domy, CLOSED BORDERS: THE CONTEMPORARY ASSAULT ON FREEDOM OF MOVEMENT
111-41 (Yale University Press 1987).

106 For a nore thorough discussion of the individualistic and collective
considerations relating to freedom of novenment in the international context,
see Kl even, supra note 104, at 74-83.

107 See generally U.S. Department of State, 1999 Country Reports on Human
Rights Practices (available on the Dept. of State’s website). Cuba, for
exanpl e, requires doctors and other professionals to practice 3 to 5 years
before being eligible for an exit pernit.
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froma society can be seen as giving rise to a tacit agreenent
to perform expected social obligations in return, or to an
inplied contract to do so lest the party otherwi se be unjustly
enriched at society‘s expense. As noted above, Locke cones
surprisingly close to using such reasoning to posit that thereby
sonmeone becones permanently tied to a society, so that one
cannot then sever the relationship w thout society’s consent. %
And societies are certainly concei vabl e where people are seen, a
la Aristotle perhaps, as being irrevocably tied to their
societies by virtue of being born into them-- nuch like famly
life is often viewed.

Al t hough current international practice as regards
emgration is not so collectively tilted, that is not the case
wi th secession. Wen a group of people occupying a particular
portion of a country desire to withdraw and either formtheir
own nation or join another, the current international standard
and practice is that nations’ sovereignty over their territory

entitles themto prevent secession w thout their consent.

108 | ocke, supra note 14, and acconpanyi ng text.

1091 refer here to the ability of part of an established international State
to freely secede without the consent of the State -- bearing in mnd that
since international lawis still not very highly devel oped and is still
heavily intertwined with power politics anmong nations, it is difficult to be
definitive about it. That said, the principles of self-determnation and
non-intervention in the internal affairs of a State would seemto inmply that
a State’s | aws govern when parts of a State nay withdraw. If a State’'s |aw
permts withdrawal, even unilaterally, then there is consent. |If not, then
it would seemthat a State ordinarily has the right to prevent a unil ateral
secession, by force if necessary, and that other states are ordinarily
obliged not to intervene (except perhaps to prevent the excessive use of
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There is, though, a free association claimhere, anal ogous to
that of an em grant, not to have to remain in a society agai nst
one’s will; or analogous to the claimof religious or other
groups within a society of the right to a relatively autononous
sphere within which to pursue their destinies.

Agai n, the explanation for this divergence seens one of
context and scope, there being factors that heighten the
significance of collective considerations when a portion of a
country secedes. Wen that happens not only are people |ost but
| and and other resources as well, so that the harnful inpact on
the rest of society intensifies. And while the cunul ative
effect of individual em gration can be substantial over tine,
secessi on may cause an i medi ate and trenmendous inpact that may

be more difficult for a society to cope with.® And unlike

force or in those instances when there is a right to secede). See JAMES
CRAWFORD, THE CREATI ON OF STATES I N | NTERNATI ONAL LAw 84- 106, 114-18, 215-18

(Cd arendon Press 1979). Wiile a part of a State might assert that unilateral
secession is justified by its own right of self-determ nation, the State’'s
right of self-determnation would ordinarily seemto be overriding, except
perhaps in the case of oppression or nisgovernnment of an area. [d., at 86,
100, 115-17 (referring to “the possibility that the principle [of self-
determ nation] will apply to territories which are so badly m sgoverned that
they are in effect alienated fromthe netropolitan State,” but suggesting
that the concept is highly controversial and applicable if at all in nodern
times only to Bangl adesh). See also, infra, notes 111 and 119. Now as a
practical matter part of a State nmay be strong enough to successfully secede
wi t hout consent, to establish de facto self-governance and other incidents of
statehood, and to receive recognition as a State by the international
conmunity. Here it would seem nore appropriate to say not that the new State
had a right to secede but that the international community has acknow edged
practical reality and ratified the successful secession after the fact. See
CRAWFORD, Supra, at 248-66.

110 Societies do at times suffer inmmediate mass emigrations in tinmes of fam ne,
war or internal strife, frequently resulting from oppression within the

soci eties thenselves. See, e.g., infra note 119 (regarding the nass
mgration of mllions of Hi ndus and Msl ens between India and Paki stan
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group autonony within a society, secession entails a nore
conpl ete departure fromthe association, whereas relatively
aut ononmous groups within a society are still subject to its
ultimate authority.

Still, if freedomof association is to be taken seriously
as a fundanental individual and group right, areas that want to
secede froma society have an interest that must be consi dered.
Thi s nakes the reasons pronpting secession relevant. Thus a
portion of a society wanting to secede because it is being
oppressed by the rest of society would seemto have a stronger
claimthan one that wants to secede so as to gain control over
the bulk of a society’ s resources or engage in sone practice
like slavery that contravenes society’ s fundamental val ues. !
And if society is not willing to let an area go, then it may
have the obligation to accommbdate the desire for separation by
provi di ng opportunities for relative autonony, |ike

decentralizing society into states or provinces with their own

follow ng partition); Susanne Schneidl, Conflict and Forced M gration: A
Quantitative Review in GLOBAL M GRANTS, GLOBAL REFUGEES 62 (Aristide R Zolberg &
Peter M Benda, eds., Berghahn Books 2001).

111 For commentary on the right to secede, see, e.g., Lea Brilmyer, Secession
and Sel f-Determination: A Territorial Interpretation, 16 YALEJ. INTC L L. 177
(1991) (arguing for right to secede when territory illegally annexed but not
on grounds of nationality or group cohesiveness al one); Al an Buchanan,
Federal i sm Secession, and the Mrality of Inclusion, 37 ARz L. Rev. 53
(1995) (arguing for right to secede of groups suffering severe injustices at
t he hands of the state but otherwi se no general right to secede); Robert W
McGee, The Theory of Secession and Energi ng Denpbcracies: A Constitutional
Solution, 28 STAN. J. INT L L. 451 (1992)(arguing for a right to secede).

62



governments and powers. 12

Now | et’ s address situations when sonme party wants to
establish an association with a society, using inmmgration and
the nerger of societies as exanples. Current international
practice as regards immgration is the opposite fromemgration.
Wiile a party is substantially free to | eave and sever the
relationship with one’s country, there is no conparable right to
enter and becone a nenber of another society. Rather, pursuant
to the principle of national sovereignty, societies have the
virtually unfettered right to refuse entry to outsiders. !
Simlarly, a society’s national sovereignty entitles it to
rej ect mergers sought by other societies.

This application of the principle of national sovereignty
is akin within a society to a party’s asserting the absol ute
right to refuse associations with others. But in that context
we found reason to question the absol uteness of such a right, as

when it would contribute to others’ oppression or harmthe

112 See, e.g., Hurst Hannum Rethinking Sel f-Deternination, 34 VA. J. INTL L.
1, 66 (“In nost instances, self-determ nation should cone to nmean not

st at ehood or independence, but the exercise of what might be terned
‘functional sovereignty.’ This functional sovereignty will assign to sub-
state groups the powers necessary to control political and economic nmatters
of direct relevance to them while bearing in mnd the |legitimte concerns of
ot her segnents of the population and the state itself”.).

113 See KLEVEN, supra note 104, at 71.

14 Prior to the now virtually world-w de extension of the nation-state system
a State’s acquisition of territory fromindi gent peoples not inhabiting a
recogni zed state by conquest or cession (typically under threat of force) was
conmonpl ace. See CRAWORD, supra note 109, at 173-74. In nodern tines,
forcible annexation or consolidation wuld seemclearly to violate the
principles of self-determ nation and non-intervention. /d., at 106-07, 112-
13.
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society as a whole. Consequently, so applied the principle of
nati onal sovereignty may overly protect nations’ self-

determ nation against |legitimte conpeting considerations
advanced by others wanting in. On the other hand, there may be
situations when a society is justified inrejecting or limting
associations with outsiders in its pursuit of collective self-
determ nation, as when it is not capable of providing for the
newconers or when the inpact would so transform society that the
opportunity for self-determ nation would be lost. So, again, a
bal ancing of interests is required, taking into account context
and scope.

Let’ s consider several scenarios, starting with
immgration. Because it is virtually absolute the principle of
nati onal sovereignty entitles nations to treat outsiders in ways
that would violate the fundanental rights of nmenbers if done to
them |In this society, for exanple, while the governnent may
not discrimnate against its nenbers on the basis of race, it
may indiscrimnately do so and did for nmuch of the twentieth
century when dealing with outsiders wanting to inmigrate.*®
Mor eover, menbers of this society have the right to travel and

settl e where they please, such that states and localities may

115 See KLEVEN, supra note 104, at 86-87. Some commentators believe the U.S.'s
immgration practices are still racist, if not as explicitly so as in the
past. See works cited at id., note 58.

64



not refuse to accept them as nenbers of their comunities.®
Yet as regards immgration a nation’s right to collective self-
determ nation overrides al nost all conpeting considerations.
The only exception is that if soneone can find their way into a
country, they may not be deported to another country where they
woul d face persecution. ’

This | eaves very little play to individualistic values in
ot her situations where human dignity is at stake. Suppose a
mnority of the world s popul ati on occupi es a di sproportionate
share of the available I and, wherein is |located a
di sproportionate share of the world s resources, and as a result
enj oys a disproportionately higher standard of living. And
suppose people in other parts of the world are suffering due to
bur geoni ng overpopul ati on and ot her factors to which the well -
of f societies may have contributed, |ike colonial exploitation

8

and environmental degradation.® Under these circunstances,

116 See Edwards v. California, 314 U S. 160 (1941)(invalidating statute

prohi biting the transport of indigents into the state); Shapiro v. Thonpson,
394 U.S. 618 (1969)(invalidating statutes denying welfare assistance to
residents of |ess than one year); Saenz v. Roe, 526 U S. 489

(1999) (invalidating statute linmting welfare benefits during first year of
resi dency).

117 United Nations Convention Relating to the Status of Refugees, Articles 31-
33, adopted 28 July 1951 and entered into force 22 April 1954.

118 The worl d’s popul ation, now at about 6 billion, is expected to reach
between 8 and 11 billion by 2050, and nost of the population growmh will be
in the | ess devel oped parts of the world. United Nations Popul ation

Di vision, Wrld Popul ati on Prospects: The 2000 Revision 5, at http://ww.
un. or g/ esal/ popul ati on/ publ i cati ons/ wpp2000/ wpp2000 vol une3. ht m  The

rel ati onshi p between popul ation growh and poverty is unclear due to the
multiplicity of variables that enter into the equation. Does popul ation
grow h in underdevel oped areas cause poverty, such that what is needed are
efforts to control population growh so as to alleviate poverty? O does
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according the well-off societies the absolute privilege to
refuse admttance on the basis of the right of national self-
determ nati on seens overly one-sided. Indeed, it seens unlikely
t hat nations woul d be accorded such a right under a nore highly
devel oped international order and that its existence today
reflects the dom nant power of the world' s richer nations over
the rul es of the gane.

Simlar considerations conpete in the context of societal
nmergers. To illustrate, let’s consider two hypotheticals:
first, India proposes a reconsolidation with Pakistan into a
single unified nation; second, Puerto Rico proposes that it be

admtted to the United States as a state. Al though under

poverty cause popul ati on growt h, such that what is needed is devel opnent to
reduce poverty which will in turn |ead to reduced popul ation growm h? The
answer seens to be sonetinmes one, sometimes the other, sonetinmes both, and
soneti nmes neither because other causal factors |ike environnental degradation
are at play? See, e.g., Al ain Marcoux, Popul ation and Environnental Change:
from Li nkages to Policy |ssues (Sustainable Devel opment Dept., Food and
Agricultural Og. of the United Nations Jan. 1999) at http://ww.fao.org/sd/
WPdi r ect/ WPr e0089. ht ny Geoffrey McNicol |, Popul ati on and Poverty: The Policy
I ssues (Sust ai nabl e Devel opnent Dept., Food and Agricultural Og. of the
United Nations Jan. 1999) at http://ww.fao. org/sd/ WPdirect/Wre0088. ht m
Sone argue along individualistic |lines that the poorer countries should be
responsi ble for solving their own devel opnental and poverty probl ens or
suffer the consequences. However, to the extent that poverty does cause
popul ati on growm h and that the countries experiencing the greatest popul ation
grom h are poor as a result of past and present exploitation by the richer
nati ons, then the argunment that as reconpense the richer nations should
sonehow assi st through helping to relieve the population strain or with
econom ¢ devel opnent and fam |y planning becones strong even in

i ndividualistic terms. See, e.g., ANDRE GUNDER FRANK, CAPI TALI SM AND UNDERDEVELOPMENT
IN LATIN AMERICA (Monthly Revi ew Press 1967); Edward CGol dsnith, Devel opment as
Col oni alism in THE CASE AGAI NST THE GLoBAL Econow 253 (Jerry Mander and Edward
Goldsmth, eds., Sierra Cub Books 1996); WALTER RODNEY, HOw EUROPE UNDERDEVELGPED
AFRI CA (Howard University Press 1981). Mbdreover, a nore conmunal view of the
worl d as an interdependent community m ght suggest that the world s richer
nati ons have a duty to aid the |less-well-off whatever the causes of the
disparities. See, e.g., McHAEL WALZER, SPHERES OF JUSTICE: A DEFENSE OF PLURALI SM AND
EquAaLI TY 31-51 (Basi ¢ Books 1983) (di scussing the “duty to aid").
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current international practice both Pakistan and the United
States have the absolute right to reject these associations,
there are conpeting considerations and arguabl e differences
bet ween the two situations.

One difference is that while what is now I ndia and Paki stan
was unified under British colonialism that rel ationship was
severed and the two are now i ndependent nations; ! whereas as a
territory of the United States Puerto Rico is arguably already a

20

menber of the society, and is seeking the full-fledged

119 The division of the subcontinent into separate nation-states along largely
religious/ethnic lines, India being |argely H ndu and Paki stan | argely
Muslim is an outgrowth of both the area’s pre-colonial history and the

i npact of British domination of the subcontinent between the mddle of the
19'" and 20'" centuries. See, e.g., TALBOT, supra note 65, at 1-133. Despite
Indian efforts to bring about a unified, multi-ethnic, secular nation in

whi ch Hi ndus woul d be the substantial majority, Pakistani/Mslimseparatism
led to partition and the establishnent of India and Pakistan (with a western
and eastern portion on opposite sides of India) as separate nation-states in
1947, acconpani ed by the nmass migration of mllions of nostly Muslins from
India to Paki stan and of nostly Hi ndus from Pakistan to India. [/d., at 134-
61. Both countries contain and have experienced struggl es anpbng vari ous
mnority religious and ethnic groups. |In Pakistan, Bengali separatismled to
the break away of Pakistan’s eastern wing and the formati on of Bangl adesh as
an i ndependent nation in 1971. /d., at 252-59. India has experienced Sikh
et hno- nati onal i sm and demands for internal autonony as well as secession in
the Punjab region. [d., at 265-73. And India and Paki stan have been at

| ogger heads si nce independence. See infra, note 123.

1200y, S. interest in Puerto Rico stens back to the earliest days of the nation.
Fol | owi ng the Spani sh- Anerican War Spain ceded Puerto Rico to the US. in
1899, and Puerto Rico was nade and has since renmai ned a dependent territory
of the U.S. JosE TRIAS MNGE, PUERTO RIcO. THE TRIALS OF THE OLDEST COLONY IN THE WORLD
21-29 (Yale University Press 1997). In 1900 a civil governnent under the
ultimte control of the U S. was established. [d at 36-43. |In 1917, Puerto
Ri cans were granted Anerican citizenship. /d at 67-76. 1In 1951, follow ng
a referendum approving it and subject still to ultimate U. S. authority,
Puerto Rico becane sel f-governing and the Commonweal th of Puerto Rico was
established; and in 1952 the citizenry adopted and Congress approved Puerto’s
Constitution. [/d. at 107-18. Throughout its history as a territory Puerto
Ri co’ s econony has been integrated into and dependent on that of the U. S
Janes L. Dietz & Emlio Pantojas-Garcia, Puerto R co’'s New Role in the

Cari bbean: The Hi gh- Fi nance/ Maqui | adora Strategy in CoLONIAL DiLEWA: CRITI CAL
PERSPECTI VES ON CONTEMPORARY PUERTO 103 ( Edwi n Mel endez & Edgardo Mel éndez, eds.,
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st at ehood t hat ot her nenbers have. *?!

To anal ogi ze to
i nterpersonal rel ationships, one mght say that India and
Paki stan were at one tine married, divorced, and are now
i ndependent parties deciding whether to renew the marri age;
while the United States and Puerto Rico are now de facto marri ed
as at common | aw, and that Puerto Rico wants that status
legitimzed so that it can receive all the benefits of a fornal
marri age.

Secondly, the history of the relations between Paki stan and
India differs fromthat between the United States and Puerto
Ri co, and the inpact of a nmerger on Pakistan and the United
States differs. |India and Pakistan split in |large part because
of the internal conflict between H ndus and Muslins, and there

2

is on-going aninosity between the two.!?? So if consolidated

South End Press 1993); Edwi n Mel éndez, Politics and Economic Refornms in Post-
War Puerto Rico, id. at 79.

121 The issue of Puerto Rico’'s status has been debated since the beginning.
See MNGE, supra note 120. Wthin Puerto Rico there have been three non-

bi ndi ng plebiscites: in 1967, 1993 and 1998. |In all three there has been
substantial support for statehood, ranging from39%in 1967 to al nost 47%in
1998. I ndependence has received mnimal support, well below 5% In 1967 and
1993, commonweal th status outpoll ed statehood, although by a much | arger
margin in 1967 (60%to 39% than in 1993 (48.6%to 46.3%. See http://

el ecti onspuertorico.org/ 1998/ sunmary. htm; http://el ecti onspuertorico.org/

archivo/1967.htm . Interpreting the results of the 1998 plebiscite is
difficult, due to the fact that statehood and i ndependence were conpeting
with two conmonweal th-1ike alternatives -- one simlar to the present status

of subjection to the ultimte authority of Congress and the other consisting
of full self-governance subject to as yet undefined econonic and defense ties
to the U S. and with U S. citizenship only for those already having it and
their descendents -- each of which received | ess than 1% support and with

none of the above which received 50% of the vote. See Elections in Cuba,

1998 Pl ebiscite Status Definitions at http://el ecci ones puertorico. org/
honme_en. html .

122 The on-going aninosity has resulted in four wars and several near wars, and
has revolved | argely around the Kashmr region of India, whose population is
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wth India into a unified nation where they would be a small and
di sfavored mnority, and even if India should commt to a

rel atively autononous provincial status for Pakistan, Pakistan
Musl inms have a legitinmate concern that they m ght be oppressed
and unable to freely pursue group self-determnation. Puerto
Rico, on the other hand, is arguably already part of this
society, has many of the responsibilities (e.g., mlitary
service, subjection to U S law but not all the benefits (e.g.,
seats in Congress, the right to vote for President) of

st at ehood, '** and nmay have | ost other opportunities to flourish
had it been left alone. Under these circunstances Pakistan
woul d seem on bal ance to have a stronger claimthan the United
States to avoid an unwanted rel ationship with the other party.
And if the United States were unwilling to admt Puerto R co as
a state, at a mnimumit would seem obligated, after arguably
forcing it into an unwanted relationship in the first place, to
all ow Puerto Rico to becone an independent nation if it so
chooses.

F. Concl usi on

Wil e the casual remark that people should be free to

largely Muslimand which both countries claim The causes of the conflict
are varied and contested, and include not only the religious/ethnic factor

but also both countries’ efforts at nation-building and other geo-political
factors as well. See, e.g., SUMT GANGULY, CONFLICT UNENDI NG | NDI A- PAKI STAN TENSI ONS
SINCE 1947 (Col unbia University Press 2001).

123 Monce, supra note 120, at 162-64; |nfoPlease, Puerto Rico at http://info

pl ease. conl i pa/ AOL13949. ht i .
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choose with whomto associate or not to associate may often be
an appropriate response, | have tried to show that in nmany
contexts it is not. At tinmes it may be appropriate for society
to prevent associations harnful to a party involved or to
society as a whole. And at tines it may be appropriate to
i npose associ ations on parties, even highly intimte
associ ati ons, when they have made conmitnments that others have
relied on or when it serves the common good. And at tines these
considerations may be inplicated when society itself is a party
to a contested rel ati onshi p.

| nevi tably, when associational conflicts arise, there wll
be assertions of individual and group rights and of collective
interests on all sides, and it will be necessary to assess the
strength of the conpeting considerations in social context.
Rat her than attenpting to thoroughly categorize the rel evant
contexts and considerations, | have tried to establish that the

notion of free choice in associations is overly sinplistic and

to illustrate the point with enough exanples to show that

associ ational conflicts are ubiquitous in social |life and relate
to issues -- like marriage, race relations, nmenbership in

soci ety, and others discussed herein -- that are central to

human dignity and the well-being of society.
As al ways when there is conflict over such issues, there

may be many perspectives and passionate di sagreenent over the
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appropriate outcone and who shoul d be enpowered to decide. The
struggle for power in social life is on-going, and associ ati onal

conflicts are at the heart of the struggle.
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