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Wine Wars: The 21st Amendment and

Discriminatory Bans to Direct Shipment of
Wine

Todd J. Zywicki

Abstract

This essay is actually a series of posts from the Volokh Conspiracy weblog (www.volokh.com)
that discusses the policy and constitutional issues surrounding a question that the

Supreme Court will hear this term, whether discriminatory barriers to the inter-

state direct shipment of wine are constitutional. Because of the timeliness of the

issue, the essay is presented in this unusual and informal format so as to be avail-

able to the public more rapidly than through the traditional law review format.

This essay” reviews the historical evidence and ratification history of the 21st
Amendment, and concludes that the answer is unambiguously no.

The purpose of the 21st Amendment was to reverse the 18th Amendment’s dis-
astrous experiment with federal Prohibition, and thereby to restore the balance
between state and federal power that had existed prior to the 18th Amendment. It
did this in two ways. First, §1 of the Amendment repealed Prohibition, restoring
to the States their exclusive police power authority to regulate the local sale and
distribution of alcohol. Second, §2 of the Amendment constitutionalized certain
federal laws that allowed the States to enforce their police power on equal terms
against alcohol shipped in interstate commerce as against alcohol manufactured or
sold within the State. Section 2’s purpose was to nullify a line of Supreme Court
decisions that compelled some States to “reverse discriminate” in favor of out-of-
state vendors. As a result, the 21st Amendment removed the federal government
from meddling in local affairs, but did not cede a novel and unnecessary power to
the States to meddle in the federal government’s traditional control over interstate
commerce.



In other words, the 21st Amendment enabled dry States to remain dry if they
so chose, but it did not empower wet states to engage in economic warfare against
the products of other wet States.
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shipment of wine are constitutional. Because of the timeliness of the issue, the essay is presented
in this unusual and informal format so as to be available to the public more rapidly than through
the traditional law review format. This essay” reviews the historical evidence and ratification
history of the 21°' Amendment, and concludes that the answer is unambiguously no.

The purpose of the 215 Amendment was to reverse the 18" Amendment’s disastrous
experiment with federal Prohibition, and thereby to restore the balance between state and federal
power that had existed prior to the 18" Amendment. It did this in two ways. First, § 1 of the
Amendment repealed Prohibition, restoring to the States their exclusive police power authority to
regulate the local sale and distribution of alcohol. Second, § 2 of the Amendment
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equal terms against alcohol shipped in interstate commerce as against alcohol manufactured or
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21°" Amendment removed the federal government from meddling in local affairs, but did not
cede a novel and unnecessary power to the States to meddle in the federal government’s
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In other words, the 21° Amendment enabled dry States to remain dry if they so chose, but
it did not empower wet states to engage in economic warfare against the products of other wet
States.
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1. Effects of direct shipping

According to empirical study, the benefits to consumers from direct wine shipment can be
substantial, both in terms of variety and price. A study by the FTC
http://www.ftc.gov/opa/2003/07/wine.htm published during my tenure found that found that 15
percent of a sample of popular wines available online were not available from retail wine stores
within 10 miles of McLean. Moreover, because this was a study of the "Top 50" most popular
wines the Wine and Spirits annual poll, these were not obscure wines. For smaller wineries,
availability in traditional outlets would be even smaller.

In addition, depending on the wine's price, the quantity purchased, and the method of delivery,
consumers can save money by purchasing wine online. Because shipping costs do not vary with
the wine's price, consumers experience the greatest savings on expensive wines, while brick-and-
mortar stores may offer better prices on less expensive wines. The McLean study suggests that, if
consumers use the least expensive shipping method, they could save an average of 8-13 percent
on wines costing more than $20 per bottle, and an average of 20-21 percent on wines costing
more than $40 per bottle. In a recent working paper, the authors of the original paper update their
research and find essentially the same findings:
http://www.mercatus.org/regulatorystudies/article.php/790.html

What about underage drinking? This may come as a shock to Conspiracy readers (who certainly
would never have done such a thing in their younger days), but apparently some kids these days
are able to buy beer and wine at the local 7-11, notwithstanding the vigilent efforts of the sleepy,
hourly-wage sales clerk behind the counter at 11:00 p.m. Friday night. In fact, studies show that
minors can fairly routinely purchase alcohol from traditional bricks-and-mortar sellers.

Does this mean that minors will be buying Pinor Noir over the Internet? Probably not. The FTC
surveyed liquor enforcement officials in several states that permit direct shipping and they
reported few, if any, problems with direct shipping leading to increased underage access. This is
not surprising, of course, as intuition tells us that minors are not likely to get a hankering for a
perky Merlot, swipe their parent's credit card, order wine on-line, and have it shipped to them for
arrival several days later, and to make sure that there is some adult at home to sign for the
package when it arrives.

In fact, the actual experience of state liquor officials confirm this intuition. They point to several
reasons why minors are unlikely to buy wine over the Internet. First, Gallo, Blue Nun, and other
cheap perennial favorites of 20 year olds are cheaper and easier to get at 7-11; because of
shipping costs, only more expensive wines are cheaper on-line. Second, there are substantial
inconveniences associated with obtaining alcohol on-line as opposed to a traditional seller, such
as needing a credit card and being forced to wait several days for delivery of the product. Finally,
many states have implemented safeguards that can reduce the danger of underage access to
alcohol, such as clearly labeling the package and requiring an adult signature upon delivery.

Also, in the Supreme Court cases, there are already 200 New York wineries shipping directly to

consumers. The issue is not whether or not to allow direct shipping--that bridge has already been
crossed. The issue whether to allow Virginia and Oregon wineries to ship to consumers on the
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same basis as the 200 New York wineries that are already shipping. Consumers can get just as
drunk on New York wines as California or Washington wines, thus it is doubtful that temperance
is the real justification for these laws. Indeed, the legislative history of the states' enactments
indicate that it was protectionism, not temperance, that animated them.

Proffered concerns about underage drinking are thus merely a stalking horse for the financial
interests at stake in these cases. Allowing direct shipping of wine isn't going to cause minors to
start getting loaded on Sonoma Cutrer. Its just a question of whether consumers will be allowed
to take advantage of the greater selection and lower prices available from direct shipping.

Update:

A few other thoughts prompted by reader inquires:

First, it is clear from the legislative history of the state regulatory regimes that the purpose of the
discrimination in NY and Michigan is to protect and encourage their in-state wine industries, not
to further consumer protection goals.

Second, in the testimony at the FTC hearings on the topic, the states that permit direct shipping
testified that to the extent that they get complaints about supposed shipments to underage
drinkers, those complaints have almost uniformly come from competitors and wholesalers--they
almost never receive any complaints from parents saying that their kids bought wine off the
Internet.

Third, to the extent that there is some generic consumer protection goal furthered by the
regulatory regimes here (such as food purity, etc.), there is no distinction between wine, grapes,
grape juice, etc. In fact, one of the leading dormant Commerce Clause cases on point is the Hunt
case, which dealt with a discriminatory ban imposed by North Carolina against Washington
apples. Moreover, the question is not whether California wineries can sell wine in New York, it
is whether California wineries can ship directly to consumers for personal use, rather than having
to pay the wholesaler's mark-up. Thus, the product is going to get directly to consumers in the
same form in a sealed package and the question is whether it will be done so in the most efficient
manner possible.

2. The twenty-first amendment: its text

There is no persuasive policy goal to justify discriminatory bans that permit direct shipment by
in-state wineries but prohibit out-of-state wineries. New York, for instance, has 200 farm
wineries shipping directly to consumers and has not proffered any evidence that consumers can
only get drunk on California wines but not New York wines. Given the absence of any
reasonable justification for these laws, the next question is whether the 21st Amendment
nonetheless permits states to engage in this arbitrary discrimination, notwithstanding the dormant
commerce clause.

An essential purpose of the Commerce Clause was to eliminate the protectionist barriers erected

by the states under the Articles of Confederation. As Justice Johnson wrote in Gibbons, "If there
was any one object riding over every other in the adoption of the constitution, it was to keep the
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commercial intercourse among the States free from all invidious and partial restraints.” Gibbons
v. Ogden, 22 U.S. 1 (1824) (Johnson, J., concurring). The 21st Amendment, as we will see, was
intended to deal with the narrow but difficult problem of transitioning from the federal
prohibition regime under the 18th Amendment to the post-Prohibition world after the 21st
Amendment repealed prohibition. The 21st Amendment restored the constitutional balance that
had been upset by the 18th Amendment, but was not intended to give the states power to engage
in economic warfare against each others' products. Indeed, the reciprocal protectionist barriers
and economic Balkanization that the states have erected in recent years is exactly the behavior
that the Commerce Clause was intended to prevent. Hughes v. Oklahoma, 441 U.S. 322, 325
(1979).

But what of the 21st Amendment? Section 1 of the 21st Amendment repealed the 18th
Amendment, thereby ending Prohibition. Section 2 of the 21st Amendment provides, "The
transportation or importation into any State, Territory, or possession of the United States for
delivery or use therein of intoxicating liquors, in violation of the laws thereof, is hereby
prohibited.” It is argued that by its plain language this provision gives the states plenary power
over interstate commerce in alcohol, to regulate "importation or transportation™ in any way the
state sees fit, including imposing discriminatory bans on importation. But this plain language
interpretation is clearly wrong.

Section 2 by its own terms neither specifically mentions the Commerce Clause nor is it
specifically limited only to the Commerce Clause. Thus, there is no distinguishing principle in
the text of 82 of the 21st Amendment that would justify its application to a partial repeal of the
Commerce Clause with no modification of any other provision of the Constitution, such as the
First Amendment, Equal Protection Clause, or Due Process Clause. Still less is there any reason
to believe that it repeals only the dormant Commerce Clause, while leaving all other provisions
of the Constitution intact.

Early interpretations of 82 in fact did point to its plain language to interpret the 21st Amendment
as a blanket exception to the Constitution. In upholding a state liquor regulation in State Bd. of
Equalization of California v. Young's MKkt., the first Supreme Court case addressing §2, the
Court stated, "The claim that the statutory provisions and the regulations are void under the equal
protection clause may be briefly disposed of. A classification recognized by the Twenty-First
Amendment cannot be deemed forbidden by the Fourteenth.” 299 U.S. 59, 64 (1936).

The rationale for limiting the text of §2 is evident. Otherwise, a state could pass a law that
prohibited the importation of kosher or sacramental wine. Or could permit the importation or
transportation of alcohol to white people or to those who sign a pledge not to criticize the
government. Indeed, if the expansive interpretation of the plain language is adopted, it seems that
the state government could enslave members of the population and make them drive beer trucks.
Given the absurd consequences that would flow from an expansive interpretation of the 21st
Amendment, it is reasonable to assume that contrary to the interpretation imposed in Young's
Mkt., the framers of the 21st Amendment did not intend to eliminate all constitutional limits on
the states' regulatory authority. In other words, whereas the final clause of the provision refers to
"in violation of the laws thereof," it clearly should be read as in violation of otherwise valid laws
thereof. And, in fact, in a whole stream of subsequent cases, the Supreme Court has correctly
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held that the 21st Amendment does not nullify the application of the 1st Amendment Freedom of
Speech, 1st Amendment Establishment Clause, Due Process Clause, or Equal Protection Clause.
Clearly, therefore, state authority is not untrammeled under the 21st Amendment.

But perhaps the 21st Amendment repeals commercial provisions of the Constitution, and not
individual liberties protections. Note first, however, that this distinction is not found anywhere in
the text of §2--so much for the unambiguous language of that provision. So that the distinction
must be found in some extra-textual source (which will be discussed in upcoming entries). But
assuming somehow the phrase "importation or transportation™ somehow magically gets
converted into a selective repeal of only commercial clauses, does this authorizes states to
engage in economic warfare against the products of other states with no justifiable basis?

Well, no. First, the Supreme Court has held that 82 does not repeal the "Import-Export” Clause
of the original Constitution. In Department of Revenue v. James B. Beam Distilling Co., 377
U.S. 341 (1964), the Court stated, "This Court has never so much as intimated that the Twenty-
first Amendment has operated to permit what the Export-Import Clause precisely and explicitly
forbids. . . . Nothing in the language of the Amendment nor in its history leads to such an
extraordinary conclusion.” Id. at 344-45. Then, in Hostetter v. Idlewild Bon VVoyage Liquor
Corp., 377 U.S. 324,331-32 (1964), the Court observed, "To [conclude] that the Twenty-first
Amendment has somehow operated to “repeal’ the Commerce Clause wherever regulation of
intoxicating liquors is concerned would . . . be an absurd oversimplification. If the Commerce
Clause had been pro tanto ‘repealed, then Congress would be left with no regulatory power over
interstate or foreign commerce in intoxicating liquor. Such a conclusion would be patently
bizarre and is demonstrably incorrect.”

So the Court has held that notwithstanding the specific mention of "importation” in the 21st
Amendment, it does not repeal the "Import-Export” Clause, and notwithstanding the mention of
"transportation” it does not prohibit the transportation through New York for delivery to a duty-
free shop at the airport (the facts of Hostetter). In short, notwithstanding the initial impression
that the plain language of the 21t Amendment gives the states the power to do whatever they
want to, the Supreme Court has not interpreted it that way and it is absurd to think that Congress
intended that meaning.

Whatever the 21st Amendment does, therefore, there is no evidence that it was intended to
overturn one of the fundamental purposes of the Constitution, which was to eliminate internal
trade barriers that plagued the country under the Articles of Confederation. As James Madison
stated, the Commerce Clause "grew out of the abuse of the power by the importing States in
taxing the non-importing, and was intended as a negative and preventive provision against
injustice among the States themselves."

3. The Dormant Commerce Clause

Nothing in the text of the 21st Amendment specifically repeals the dormant Commerce Clause,
nor does it specifically repeal only the dormant Commerce Clause and no other provision of the
Constitution. Nonetheless, some conservatives have argued that the dormant Commerce Clause
is not "in" the Constitution but is rather a figment of the judicial imagination made up by the
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Supreme Court. So as a result, all the 21st Amendment supposedly does is make this judicial
gloss inapplicable in the context of the 21st Amendment. This view is hinted at in the opening
line of Judge Easterbrook’s opinion in Bridenbaugh v. Freeman-Wilson, "This case pits the
twenty-first amendment, which appears in the Constitution, against the “"dormant commerce
clause," which does not."

Moreover, | have heard many conservatives insist that Justices Scalia and Thomas do not believe
in the dormant commerce clause, so that all the 21st Amendment supposedly does is repeal this
illegitimate judicial usurpation of state authority. This view is incorrect on many grounds. First,
it proves too much, in that it would repeal any supposedly nontextual right or power, regardless
of its history or foundation in the structure of the Constitution. Second, it conflates two different
prongs of the dormant Commerce Clause, the well-established nondiscrimination principle and
more controversial balancing test of Pike v. Bruce Church.

First, a primary purpose of the Constitution was to prohibit the states from engaging in the type
of protectionism and economic warfare the prevailed under the Articles of Confederation. "If
there was any one object riding over every other in the adoption of the constitution, it was to
keep the commercial intercourse among the States free from all invidious and partial restraints.”
Gibbons v. Ogden, 22 U.S. 1 (1824) (Johnson, J., concurring). Indeed, concerns about state
protectionism were "the immediate cause, that led to the forming of a [constitutional]
convention." Gibbons, 22 U.S. at 224. Madison himself justified the grant of Commerce Clause
authority to the federal government as, "[growing] out of the abuse of the power by the importing
States in taxing the non-importing, and was intended as a negative and preventive provision
against injustice among the States themselves."

Moreover, it is not sufficient simply to argue that ambiguous textual commands (such as section
2 of the 21st Amendment) should trump constitutional constructions just because they are
nontextual. If this were so, then it would mean, for instance, that the 21st Amendment would
repeal the incorporation doctrine, or the so-called "reverse incorporation™ doctrine of Bolling v.
Sharpe. Indeed, this would mean that the 21st Amendment would also repeal cases such as
McCullough v. Maryland in the context of alcohol. Indeed, this rationale would render the
unwritten doctrine of Marbury v. Madison itself invalid in cases involving the 21st Amendment.
There is no indication that the framers of the 21st Amendment intended these absurd result, and
it would be contrary to all accepted principles of constitutional interpretation to infer such absurd
results absent some congressional indication to the contrary. In fact, as Justice Brennan observed
in North Dakota,the Court has "never held" that regulations affecting the importation and
transportation of alcohol "are insulated from review under the federal immunity doctrine [as
established in McCullough] or any other constitutional ground, including the dormant Commerce
Clause.”

Second, the hostility of some conservatives to the dormant Commerce Clause is based on a
confusion between two different prongs of the dormant Commerce Clause, the nondiscrimination
principle on one hand, and the balancing test of Pike v. Bruce Church on the other. Under Pike,
the Court weighs the benefits of the state regulation against the costs it imposes on interstate
commerce. Scalia has properly criticized this doctrine as lacking intellectual coherence and of
turning the court into a super-legislature weighing the policy wisdom of state enactments.

http://|aw.bepress.com/gmulwps/art2



Although Justice Scalia has consistently criticized the Pike balancing test, he has consistently
recognized the nondiscrimination principle. Writing the opinion for the Court in New Energy v.
Limbach, for instance, he wrote, , "It has long been accepted that the Commerce Clause ...
directly limits the power of the States to discriminate against interstate commerce. This
“negative' aspect of the Commerce Clause prohibits economic protectionism - that is, regulatory
measures designed to benefit in-state economic interests by burdening out-of-state competitors.”
New Energy Co. v. Limbach, 486 U.S. 269, 273 (1988).

More precisely, Scalia concurred in Healy, noting that even though the price scheme there dealt
with alcoholic beverages, the 21st Amendment did not save it, "since its discriminatory character
eliminates the immunity afforded by the Twenty-first Amendment."”

Justice Thomas has also questioned the textual foundation of the dormant Commerce Clause, but
he has not questioned the constitutional foundation of the nondiscrimination principle. In Camps
Newfound, for instance, he trashes the dormant Commerce Clause, but makes clear that he
would still apply the dormant Commerce Clause, just doing so under the Import-Export Clause,
which he would apply to interstate commerce as well foreign trade. Thus, he says, "our rule that
state taxes that discriminate against interstate commerce are virtually per se invalid under the
negative Commerce Clause may well approximate the apparent prohibition of the Import-Export
Clause itself." 520 U.S. at 636.

Thus, although Scalia and Thomas would both abandon the balancing test of Pike, it is clear that
they both believe that the ban on protectionism is well-grounded in the Constitution, although
Thomas would anchor it in the Import-Export Clause instead of the dormant Commerce Clause.
(As an aside, Cass Sunstein offers an interesting and persuasive defense of the Pike test, rooted
in the nondiscrimination principle. Sunstein argues that where the burden on interstate commerce
of a regulation manifestly outweigh the benefits, this supports an inference that the real intent of
the law is protectionism and thus unconstitutional. Cass R. Sunstein, Naked Preferences and the
Constitution, 84 Colum. L. Rev. 1689, 1689-92 (1984)).

4, Purpose of the 21st amendment

There is no reasonable policy defense for discriminatory bans on interstate direct shipment of
wine, the plain language of the 21st Amendment does not authorize discriminatory bans, and the
dormant Commerce Clause does not automatically yield to other constitutional provisions, such
as the 21st Amendment. This means that the effect of the 21st Amendment on the wine direct
shipping debate must be found in the historical context of the 21st Amendment, which will be
the focus of the next several postings on the topic.

The purpose of the 21st Amendment was to restore the constitutional and legal balance that was
interrupted by the enactment of the 18th Amendment imposing federal prohibition. Under that
regime, the states had the power under their general police power to regulate the distribution and
sale of alcohol within their boundaries and Congress had used its Commerce power to enact
several laws that eliminated a peculiar "reverse discrimination” that had been caused by several
Supreme Court decisions that had forced dry states to admit imports of alcohol produced in other
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states. The states' police power, however, did not extend to interference with interstate
commerce--as it was expressly well-established that the states' power to regulate alcohol under
their police power authority did not authorize them to erect discriminatory barriers to interstate
commerce. Thus, the states could impose restrictions on the manufacture, sale, and consumption
of alcohol, but these rules were required to be imposed in an even-handed manner on all products
regardless of state of origin.

This state police power was buttressed by the Wilson Act and Webb-Kenyon Act, which were
enacted by Congress pursuant to its police power to enable dry states from being forced to accept
imports from out-of-state, as was the case under the then-prevailing Commerce Clause
jurisprudence of the Supreme Court. Thus, the purpose of the 21st Amendment was intended to
prevent dry states from being forced to discriminate in favor of interstate commerce, not to
authorize wet states to erect protectionist barriers against the products of other wet states. The
21st Amendment, in turn, constitutionalized this legal regime and restored the pre-18th
Amendment constitutional balance. First, it withdrew the federal government from the field of
local police power regulation into which it had essentially strayed under the 18th Amendment
regime. Second, it restored to the states exclusive police power authority. Third, it
constitutionalized the Wilson and Webb-Kenyon Acts, which as will be seen, permitted the states
to exclude the sale of out-of-state alcohol on the same terms as in-state alcohol, essentially
subjecting out-of-state alcohol to the same police power regulations applied to in-state. Fourth, it
retained the long-standing ban on using the police power to erect protectionist barriers against
out-of-state products.

It is absurd to think that the framers of the 21st Amendment intended to grant wet states the
power to unilaterally block the importation and sale by out-of-state producers on the same terms
as in-state producers of the identical products. Not only is it absurd, but the historical context that
culminated in the ratification of the 21st Amendment, as well as the overwhelming body of
legislative history on point leads to this conclusion.

Incidentally, it is often argued that the purpose of the 21st Amendment was to allow "dry states
to stay dry." | personally don't think this fully captures the intent of the Amendment, because it
appears to me that it would allow wet states to regulate other aspects of alcohol pursuant to its
police power and to impose those same requirements on out-of-state sellers as well. Thus, for
instance, the state could establish a minimum age for purchasing alcohol and apply that in an
even-handed fashion to both in-state and out-of-state sellers. Thus, the 21st Amendment
probably reaches regulation beyond the mere binary decision whether to stay dry completely, but
instead permits an even-handed exercise of the state's police powers to extend to products
shipped in interstate commerce.

5. Nineteenth-century alcohol jurisprudence

During the Nineteenth Century it was recognized that the states could exercise their police power
to regulate alcoholic beverages within their borders and to prohibit the in-state manufacture and
sale of alcohol. License Cases, 46 U.S. (5 How.) 504 (1847); Mugler v. Kansas, 123 U.S. 623
(1887). In the License Cases, Chief Justice Taney wrote, "If any state deems the retail and
internal traffic in ardent spirits injurious to its citizens, and calculated to produce idleness, vice,
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or debauchery, | see nothing in the constitution of the United States to prevent it from regulating
and restraining the traffic, or from prohibiting it altogether, if it thinks proper.” Several similar
cases followed over the next 40 years, such that the Court in Mugler wrote, "These cases rest
upon the acknowledged right of the states of the Union to control their purely internal affairs,
and, in so doing, to protect the health, morals, and safety of their people by regulations that do
not interfere with the execution of the powers of the general government, or violate rights
secured by the constitution of the United States." Mugler dealt with the peculiar situation of
whether the state could ban the manufacture of alcohol for purely personal use, as opposed to
manufacture for sale or commerce. The court said that this was a valid exercise of the state's
police power: "But by whom, or by what authority, is it to be determined whether the
manufacture of particular articles of drink, either for general use or for the personal use of the
maker, will injuriously affect the public? Power to determine such questions, so as to bind all,
must exist somewhere; else society will be at the mercy of the few, who, regarding only their
own appetites or passions, may be willing to imperil the peace and security of the many,
provided only they are permitted to do as they please. Under our system that power is lodged
with the legislative branch of the government. It belongs to that department to exert what are
known as the police powers of the state, and to determine, primarily, what measures are
appropriate or needful for the protection of the public morals, the public health, or the public
safety.” (1 will leave for another day as to what implications Lawrence v. Texas may have for
this view of the police power.)

States could not, however, exercise their police power in a discriminatory manner. As the
Supreme Court wrote in Walling v. Michigan, 116 U.S. 446, 460 (1886):

"The single question, therefore, is whether the statute of 1875 is repugnant to the constitution of
the United States. Taken by itself, and without having reference to the act of 1881, it is very
difficult to find a plausible reason for holding that it is not repugnant to the constitution. It
certainly does impose a tax or duty on persons who, not having their principal place of business
within the state, engage in the business of selling, or of soliciting the sale of, certain described
liquors, to be shipped into the state. If this is not a discriminating tax leveled against persons for
selling goods brought into the state from other states or countries, it is difficult to conceive of a
tax that would be discriminating. It is clearly within the decision of Welton v. Missouri, 91 U. S.
275, where we held a law of the state of Missouri to be void which laid a peddler's license tax
upon persons going from place to place to sell patent and other medicines, goods, wares, or
merchandise, not the growth, product, or manufacture of that state, and which did not lay a like
tax upon the sale of similar articles, the growth, product, or manufacture of Missouri. The same
principle is announced in Hinson v. Lott, 8 Wall. 148: Ward v. Maryland, 12 Wall. 418; Guy v.
Baltimore, 100 U. S. 438; County of Mobile v. Kimball, 102 U. S. 691, 697; Webber v. Virginia,
103 U. S. 344.

"A discriminating tax imposed by a state, operating to the disadvantage of the products of other
states when introduced into the first-mentioned state, is, in effect, a regulation in restraint of
commerce among the states, and as such is a usurpation of the power conferred by the
constitution upon the congress of the United States. **** We have also repeatedly held that so
long as congress does not pass any law to regulate commerce among the several states, it thereby
indicates its will that such commerce shall be free and untrammeled, and that any regulation of
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the subject by the states, except in matters of local concern only, is repugnant to such freedom."

Thus, the states could under the police power regulate the local manufacture and sale of alcohol,
but could not use this power to discriminate in favor of in-state products.

But the Commerce Clause jurisprudence of the time also prevented the states from prohibiting
shipments from outside the state that were resold within the state i