View metadata, citation and similar papers at core.ac.uk brought to you by fCORE

provided by bepress Legal Repository

Comparative Advantage and Economic Reform: Making Labor
Provisions Trade Agreements Practical and Effective

Michael Aleo

INTRODUCTION &« « ¢ e e e e o e e e o e e e o aee e o aesesaeeeeaeeeeaeeeeaeeeeanns 2
I. U.S. Trade and Labor Agreements ..........cuuiiiieenennenn 3
A. The Generalized System of Preferences ................... 3

B. NAF A . i ittt it ittt et et e e e e e e ateeeeeeeeeaeeeeeeeas 4

C. CAFTA - Even Weaker than NAFTA .. ... ...ttt eennnnennnn 10

D. The TLO and WO . ... ittt ittt et e eneeeeoneeseneeeeaneeens 12
II. Comparative Advantage: The Economic Debate............ 13
A. Traditional Economic Theory and Comparative Advantage .. 13

B. A Race to Wage Stagnation near the Bottom? ............. 17
ITII. In Defense of Regulating Trade ..........cui it eiennn.. 21

A. Labor Standards Will Not Necessarily Hurt Developing

0 1 .o ol = = 21
B. Poverty and Benevolent Imperialism..................... 25
C. Labor Standards: A proposal for trade agreements ...... 27

CONCLUSTON & o v v e v o ot e e oo oo oo sseeeeeseeeeneeeeeneeeeeeneeeeeeneeeees 31


https://core.ac.uk/display/76622504?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1

Michael Aleo

INTRODUCTION

The tension between competitiveness in international trade
and the improvement of living standards has become a central
controversy in negotiating trade agreements. Under pressure
from the labor rights movement over the course of the last
twenty-five years, the United States has regularly advocated for
the inclusion of labor standards in trade relationships.
Generally, governments in developing countries resist the
incorporation of labor protections in trade agreements because
of a belief that labor protections diminish a nation’s
competitiveness in the international marketplace. Labor rights
advocates, particularly in the United States, have fought for
the inclusion of labor rights in trade agreements as a means of
lifting living standards in developing countries, and preserving
them in developed countries, to avoid and international *“race to
the bottom” where countries try to out-compete each other by
keeping labor costs as low as possible.

This article argues that trade agreements should include
labor provisions that provide effective protection for core
labor rights. Such protection should ensure that countries have
domestic laws protecting core labor rights and that those
countries enforce those laws. Further, the labor standards

provisions must include (1) a compelling incentive program to
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reward developing nations that improve labor conditionsg and
comply with labor standards and (2) an effective enforcement
mechanism to penalize countries that violate the labor
provisions.

Section one of this article provides a short summary of the
history of labor standards in United States trade policy and
some of the debates surrounding the movement to include labor
protections in the North American Free Trade Agreement (NAFTA)
and the Central American-Dominican Republic Free Trade Agreement
(CAFTA-DR, referred to in this article simply as “CAFTA").
Section two provides an overview of traditional economic theory
supporting free trade and several arguments that call that
theory into question. Finally, section three offers a defense
regulating trade and makes specific policy recommendations
regarding the inclusion of labor standards provisions in future
trade agreements.

I. U.S. Trade and Labor Agreements

Labor stipulations have been included in United States
trade negotiations for more than twenty years.' This section
presents a brief overview of the United States’ inclusion of
labor standards in trade policy in the Generalized System of
Preferences (GSP), NAFTA and CAFTA.

A. The Generalized System of Preferences
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In 1984, after considerable lobbying by the International
Labor Rights Fund and the American Federation of Labor-Congress
of Industrial Organization (AFL-CIO), congressman Donald Pease
successfully pushed for the inclusion of five labor standards in
the GSP Renewal Act of 1984.°2 This represented a landmark
in U.S. trade policy. The GSP, designed to “promote economic
growth in the developing world,”® conditions granting developing
countries trade preferences on compliance with certain labor
conditions.? The five labor standards included the right of
association, the right to organize and bargain collectively, a
prohibition against forced labor, and the right to acceptable
working conditions.® Though imperfect, the GSP has yielded
positive results in creating dialogue and at times effecting
changes in labor policy in beneficiary countries and continues

to do so today.®

B. NAFTA

During the early part of their presidencies, United States
President George Bush, Sr. and Mexican President Carlos Salinas
began negotiating a free trade agreement’ that would include the
United States, Mexico and Canada.? NAFTA’s architects intended
to remove restraints on trade between the three countrieg in

order to encourage trade, investment and growth.
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As President Bush’s 1992 reelection campaign neared,
controversy over NAFTA grew. The Bush administration pushed
NAFTA, but many constituencies feared the agreement would have a
detrimental impact on the United States. The labor movement
feared that NAFTA would result in job losses in the United
States.’ As a presidential candidate, Bill Clinton did not
reject NAFTA, but he conditioned his support for the trade pact
on NAFTA’s inclusion of provisions protecting certain labor
rights.?®®

Labor rights advocates and members of labor unions in the
United States argued that the inclusion labor rights in trade
agreements ensured dignity for workers in developing countries
while also preserving rights for workers in the United States.'!
However, critics of such protections claimed that labor
provisions were disguised protectionist measures, designed
merely to protect the United States from competition with
developing countries where labor costs provided those countries
with a comparative advantage in producing many goods. Clinton
was in the midst of a presidential campaign, and therefore
catering to votersgs in the United States, when explaining his
rationale for supporting the inclusion of labor standards in
NAFTA, but his argument for why labor provisions were necessary

was markedly protectionist in nature.
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Speaking in North Carolina one month prior to the election,
Clinton said, “because money, and management, and production are
mobile and can cross national borders gquickly, we face

n” 12 He

unprecedented competition from developing countries.
cautioned that the benefits of expanding trade “can be offset at
least in part by the loss of income and jobs as more and more
multi-national corporations take advantage of their ability to
move . . . production away from a high wage country to a low

n13 e gpecifically referenced Mexican maquiladora

wage country.
plants “right across the border” as certain “cause for concern”
and claimed that “[w]e’ve got to stop using our own taxpayers’

money to export [U.S.] jobs.”

Clearly there were some
protectionist impulses behind the United States’ push to include
labor provisions in NAFTA.Y

After the 1992 election, independent presidential candidate
Ross Perot continued his public opposition to NAFTA. While
President Clinton negotiated the terms of NAFTA, Perot
popularized the fear of job losses, predicting that once passed,
NAFTA would make a “large sucking sound” as it drained jobs from
the United States to Mexico.'® 1In 1994, Clinton signed NAFTA
and, as promised, included labor protections through a “labor

nl7

side agreement. The labor side agreement, the North American

18

Agreement on Labor Cooperation (NAALC), called on signatories
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to enforce their own domestic labor law and included protection
of certain labor rights.??

The inclusion of NAALC in NAFTA was a milestone in trade
and labor history. Labor rights had been considered in the
Generalized System of Preferences for a decade, but this was the
first time that labor conditions were included in a regional
trade agreement.20 Unfortunately, NAALC left labor rights
advocates a lot to be desired.

NAALC’s labor provisions obligate countries to enforce
domestic labor laws. While acknowledging certain international

21

labor principles, NAALC fails to provide any real enforcement

2 NAALC does

mechanism to remedy violations of those principles.?
not provide protections for the right to association and the
right to organize and bargain collectively. Further, the
complaint process is long and complicated, making redress of
wrongs almost impossible for workers.

NAALC provides each country with a National Administrative
Office (NAO), empowered to scrutinize other member countries’
enforcement of domestic labor laws.?) A NAO may file a complaint
when it believes another member has failed to enforce its labor
laws adequately. Remedies for failure to enforce domestic labor
law may include fines and loss of NAFTA benefits, but typically

n24

have been limited to “consultations. Labor rights advocates
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have criticized NAALC for being ineffective.?> The Wall Street
Journal’s assement:

[b]oth supporters and opponents of NAFTA agree that

the side agreements have had 1little impact, mainly

because the mechanisms they created have no
enforcement power. . . . Not a single worker was ever
reinstated, not a single employer was ever sanctioned,

no union was ever recognized.?®
The United States’ experience with NAO submissions confirms
these assessments - NAALC lacks the enforcement power necessary
to make its labor protections real.

Workers at Han Young, a Hyundai manufacturing plant in
Tijuana, Mexico, attempted to form a union.?’ The workers,
despite Han Young’s threats and retaliations, organized a union
election and prevailed by a wide margin.?® A local Mexican
administrative board nullified the election and demanded that
the workers conduct a second election if they wished to have
their union recognized. The workers organized and conducted a
second election and again prevailed, winning official
recognition for their independent union. Han Young, however,
continued its campaign against the worker’s union. The U.S.
NAO, finding that the Mexican Board responsible for enforcing
Mexican labor law failed to protect the Han Young workers,
submitted a complaint. Han Young continued to harass workers

and disregard the certified union. Neither the workers at Han

Young, nor those that had been fired, directly benefited from
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the U.S. NAO submission. However, some gains were made through
this process. Through discussions springing from the
submission, the Mexican government committed to supporting
secret ballot elections for workers in the future as a means to
protecting workers from employer reprisal.29

Whatever gains may have been made in following the Han
Young submission, the Duro Bag submission proved how slim they
were. Duro Bag, a manufacturer of retail bags, entered into a
“protection contract” with an employer-friendly union. The
union did not allow employees to vote for a union
representative; instead, the union would appoint the
representative itself. This effectively left the workers
without an independent voice. When workers began to organize to
reform the union, Duro Bag fired workers affiliated with the
organizing drive. Subsequently, workers attempted to create a
new, independent union, and to select that union officially
through a secret ballot election. However, Duro Bag and the
local Mexican Federal Conciliation and Arbitration Board,
despite the gains following Han Young, denied the workers
request for a secret ballot election.’’ Jim Morgan, in defending
his company’s labor practices, argued that under NAFTA’s labor
provisions, he did not have an obligation to do any more than

Mexican law demanded in terms of honoring workers’ right to
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associate.?®' Duro Bag prevailed and the workers did not win the
right to a secret ballot election.

C. CAFTA - Even Weaker than NAFTA

President Bush, Jr., after several years of public and
congressional debate, signed CAFTA into law on August 2, 2005.°?
Like NAFTA, CAFTA calls on signatories to enforce domestic labor

33 Signatories include the Dominican Republic,

law.
Guatemala, Honduras, El Salvador, Nicaragua, and Costa Rica.

CAFTA negotiations came under a lot of scrutiny from both
labor rights advocates as well as conservatives nervous that the
trade agreement would bleed the United States of jobs. Then the
United States Trade Representative (USTR), Robert Zoellick
dismissed CAFTA’s opponents who called for enhanced labor
protections as “a bunch of economic isolationists using labor as
an excuse.”’*

In the end, CAFTA passed the House by a mere two vote
margin. Last minute negotiations between the Administration and
two House Republicans saved the CAFTA and the Administration
from an embarrassing defeat. Representative Robin Hayes of
North Carolina was opposed CAFTA, but voted for it “after House
Republican leaders promised that new safeguard gquotas would be
approved for products like men's trousers, knit fabrics and

n 35

brassieres. Similarly, Representative Robert B. Aderhol of

Alabama, “abandoned his opposition a few hours before the vote

10
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when the administration promised to seek new protection against
imported socks. Mr. Aderholt represents Fort Payne, Ala., which,
with nearly 100 local sock mills, has called itself the sock
capital of the world.”?®

President Bush was not alone in his resistance to
strengthen CAFTA’s labor protections. The Central American and
Dominican Republic governments have expressed opposition to
including strong labor provisions in the WTO in the past, and
they indicated no change of heart during CAFTA negotiations.
Nicaraguan Minister of the Economy and Development, speaking at
the Singapore WTO Ministerial, articulated the sentiment common
to each of the Central American governments:

the comparative advantage of the developing world,

including labour costs, should not and cannot justify,

in any circumstances, the imposition by the trading

powers of conditions of any kind that have the effect

of blocking market access.?’
Honduran Vice-Minister of Trade and Economics emphasized that
the International Labor Organization “should be the only body
authorized to deal with social and labour issues” because labor
standards “could be used as a pretext for introducing
protectionist trade measures against countries which enjoy
comparative advantages.”>® These prominent representatives of
Central American governments echo Zoellick’s accusation.

Of course, labor rights advocates and workers in Central

America, like those in the United States, often disagree with

11
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the pronouncements of their government officials. Labor
conditions in Central America and the Dominican Republic, as the
United States State Department has documented year after year in
its Country Reports, are far from ideal.?’ Henry Frundt
documents the stories of a number of Central American workers
who insist that international pressure 1is necessary to reform
the domestic policies in their own countries. *°

The question for developing countries is a matter of
balancing concerns of worker welfare with economic growth and
unemployment. This is an uneasy calculus. A developing country
fears that by adopting higher labor standards the competitive
advantage of the economy diminishes resulting in less growth and
possibly more unemployment.

D. The ILO and WTO

Those who oppose the inclusion of labor standards in trade
agreements, particularly in the context of WTO discussions,
suggest that the International Labor Organization (ILO) already
exists to handle such issues. While this argument is sound, it
is also flawed. First and foremost, while most members of the
WTO are also members of the ILO, the ILO has no effective
enforcement mechanism.*’ Second, if a country has independent
obligations under two different international agreements, then
there is a very strong chance that obligations under those

agreements will conflict with each other. The ILO could not

12
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adopt regulations allowing one country to penalize another for
unfair labor practices without putting that country at risk of
sanction under the WTO. The ILO could arguably take such action
itself, shielding its members from allegations of unfair trade
practices, but that is unlikely. The ILO, consisting
predominantly, if not exclusively, of WTO members, is unlikely
to adopt a policy that it believes conflicts with obligations
under the WTO to not burden trade.
II. Comparative Advantage: The Economic Debate

This section addresses in some of the economic
underpinnings of the debate about whether to include labor
protections in trade agreements. This section will first look
at traditional economic theory, and then at alternative
viewpoints and critiques of that theory.

A. Traditional Economic Theory and Comparative Advantage

In recent years, liberal journalist and economist Paul
Krugman, responding in part to the chorus of international
protests against the WTO, helped to popularize support for the
notion of liberalized trade.*? Dispelling criticisms of
liberalized trade and attempting to allay fears of the WTO,
Krugman, along with many other economists, began writing
accessible pieces about the benefits of trade as explained
through the theory of comparative advantage.*’ Liberalized trade

would not result in a race to the bottom where living standards

13
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in both developing and developed countries would deteriorate as
countries competed with each other to produce at the lowest
possible cost. Rather, liberalized trade should 1lift living
standards in developing countries without a necessarily adverse
effect on living standards in developed countries.*! Krugman
claims that U.S. demands for international standards on wages
and working conditions in trade agreements “is protectionism in
the guise of humanitarian concern.”?’

The concept of comparative advantage sprung in part from
the great 18th century economist, Adam Smith. In his words:
“[i]f a foreign country can supply us with a commodity cheaper
than we ourselves can make it, better buy it of them with some
part of the produce of our own industry, employed in a way in
which we have some advantage.”*® Adam Smith’s comment is known
more commonly as the theory of *“absolute advantage.” If a
country can make something cheaper than another country, then it
should make that product itself. If not, then by the product
from the country that produces it cheapest. If the United
States can produce software at a lower cost than Guatemala, and
if Guatemala can produce tee shirts at a lower cost than the
United Statesg, then each country should make those respective
products and then trade with each other. Comparative advantage
built on that concept to find that a country should produce

whatever it is best at producing. Even if the United States,
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because of productivity advantages, can produce tee shirts
cheaper than Guatemala, it should focus on producing software if
its advantage on producing software is greater than its
advantage in making tee shirts.

Krugman explains that the productivity ratio between
competing nations within an industry represents the wage ratio
between the two nations within that industry. Generally,
developed countries specialize in and monopolize high-tech
production (e.g., building airplanes and microprocessors) where
the productivity ratio between developed and developing
countries is greater and developing countries specialize in low-
tech, labor-intensive production (e.g., shirts and sneakers)
where the productivity gap is lesser. Developed countries have
a greater productivity advantage in high-tech production,
explaining their monopolization over high-tech industries. But
developed countries also have a productivity advantage over
developing countries in low-tech industries where developing
countries tend to dominate.

Two factors provide developing countries with an overall
advantage over developed countries in low-tech industries.
First, although the productivity gap favors developed countries,
the gap in low-tech industries is relatively low. Second, wages
in developing countries are much lower than in developed

countries. Though the developed countries are more productive,
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the developing countries maintain a comparative advantage in
low-tech production due to lower wages.47
The Economist, a periodical founded primarily for the
purpose of advocating for liberalized trade, provides a succinct
and intelligible numerical model that demonstrates the
advantages of trade between countries. The Economist’s example
demonstrates the trading relationship between two countries -
Alpha and Omega. Alpha and Omega each have 1,000 workers in
their respective countries and they produce only two goods -
computers and cars. Alpha, the more developed of the two
countries, has a productivity advantage over Omega in each
industry.
To make a car, Alpha needs two workers, compared with
Omega’s four. To make a computer, Alpha uses 10
workers, compared with Omega’s 100. If there 1s no
trade, and 1in each country half the workers are in
each industry, Alpha produces 250 cars and 50
computers and Omega produces 125 cars and 5 computers.
But, the Economist asks, “[w]lhat if the two countries
specialize?” Alpha has an absolute advantage in both
industries, but it has a larger advantage in making computers.
If it dedicates more of its work force to making computers, say
700 workers instead of 500, and fewer to making cars, only 300,
then Alpha would produce at total of 70 computers and only 150

cars - increasing the number of Alpha-produced computers by 20

and decreasing the number of Alpha-produced cars by 100. If

16
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Omega switches entirely to producing cars, then it would produce
an additional 125 cars. The result - global production of both
goods has risen, from 55 computers to 70 and from 375 cars to
500 cars, due to each country deciding to produce the good for
which it had a comparative advantage.*®

B. A Race to Wage Stagnation near the Bottom?

This article does not suggest that international trade is
undesirable. Rather, international trade contributes to
improving living conditions across the globe. Trade aids growth
and increased growth tends towards improvements in living
conditions. But this article questions traditional economists’
seeming blind faith in comparative advantage and free trade.
Presidents Teddy and Franklin Roosevelt did not claim that the
free market was evil should cease to exist. Rather, each
President identified shortcomings of an unrestrained market and
led great legislative movements to cure some of those
shortcomings through regulation. Similarly, proponents of the
inclusion of labor standards in trade agreements only argue that
unregulated international trade has some shortcomings and that
nations should compensate for those shortcomings through
regulation. This section discusses potential shortcomings of
unregulated international trade.

i. Growth in the developing world does not necessarily

mean better wages

17
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According to the International Labor Organization (ILO), in
2004 there were approximately 190 million unemployed people in
the world.?® Additionally, approximately 535 million people
lived on $1 per day, and about 1.4 billion survived on $2 per

°° The ILO has found that in real numbers, the population of

day.
impoverished workers, earning more than $2 per day but still
living in poverty, increased between 1986 and 1997 to
approximately 534 million people, 95% of whom live and work in
developing countries.’! Approximately one in every four workers
(25%) in developing countries is poor.°? In sum, there are at a
minimum, about 2.7 billion people in the world living in
poverty.

Sandra Polaski of the Carnegie Endowment for International
Peace observeg, “if all U.S. jobs were moved to China, there
would still be surplus labor in China.”’® Her point - that the
global surplus of labor complicates the argument that
liberalized trade will necessarily mean improved living
standards for workers throughout the globe. John Weeks
criticizes traditional economists’ notions of international
trade, claiming that deregulation of markets and growth account
for very little in terms of rising wages.’?® He quips that
observers “should not be surprised to discover that making it
easier to fire workers (‘flexibility’) resulted in less

55

employment, not more. Relying on substantial data, Weeks

18
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concludes that market liberalization has not resulted in an
increase in either real wages or standards of living.>®

With so many unemployed, underemployed and poorly paid
workers in the world, employers have a virtually unlimited labor
supply. Until the demand for labor is great enough to give
labor more bargaining power, there is little reason for wages to
increase.

ii. Capital is very mobile

On top of the world’s staggering unemployment and poverty,
capital is already very mobile, and liberalized trade agreements
only increase that mobility. The mobility of capital allows
businesses to locate wherever labor is cheapest and then to
relocate if labor costs increase. The mobility of capital alone
does not necessitate stagnation of wages, but with the combined
factor of such high levels of global poverty, the ability of
capital to flee from regions where workers demand higher wages
ensures that wages in developing countries rise no time soon.

iii. Guatemala does not have a comparative advantage over

China or India

In the comparative advantage scheme, countries generally
specialize in what they produce best - developed countries
produce high-tech/skilled labor products and developing
countries produce low-tech/unskilled labor products. Between

the United States and Guatemala, the United States would produce
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microprocessors and airplanes and Guatemala would produce shirts
and calculators. However, amongst developing countries, how
does one developing country compete with another developing
country in international trade? In other words, i1f Guatemala,
El Salvador, Viet Nam, Ghana, India and China (and 150+ other
countries) all compete with each other to sell low-skilled labor
products to developed countries, how does Guatemala succeed over
China? What can Guatemala competitively produce that China
cannot? The only way for developing countries to each reap
substantial benefit from international trade is for production
to reach levels high enough that the most efficient developing
countries (China and India) are unable to substantially dominate
production.

iv. Inequality in wages in developed countries

As trade increases, invariably considerable numbers of low-
skilled labor jobs will leave developed countries and find home
in developing countries. This is not all bad as it allows
specialization in higher skilled and higher paying Jjobs in
developed countries. But a consequence of the flight incentive
for businesses producing low-skilled labor products is that the
demand for low-skilled labor diminishes in developed countries.
This means that low-skilled labor wages decrease in developed

countries. In Krugman’s own words:
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Increased trade with the Third World, then, while it

may have little effect on the overall level of First

World wages, should in principle lead to greater

inequality in those wages . . . with wages of low-

skilled workers in the North declining toward Southern

levels.”’
If the possibility for wage increases in poor countries for
unskilled labor is slim due to global unemployment and poverty,
and wages for unskilled labor are bound to decrease as a result
of increased and unregulated trade, why not regulate trade to
attempt to ameliorate this situation?
III. In Defense of Regulating Trade

This section presents arguments in favor of including labor
standards in trade agreements. The first part of the section
presents commentary by economists from many of the world’s
leading economic institutions. The section then addresses some
of the obstacles confronting acceptance of such standards. And

finally, the section proposes necessary elements for labor

standard provisions.

A. Labor Standards Will Not Necessarily Hurt Developing
Countries

The World Bank recently issued a report suggesting that
unionization is not only good for workers, but for the economies
of both industrialized and developing countries.’® The report

claimed that unionized workers in developing countries earned
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higher wages than non-unionized workers. Further, the World
Bank reported that in countries featuring stable relations with
labor unions had “lower and less persistent unemployment, lower
earnings inequality, and fewer and shorter strikes.”>® Robert
Holzmann, also of the Bank, claimed that unions can increase a
firm’s productivity levels.®’

According to Unions and Collective Bargaining, a book
published by the World Bank, though “[t]extbook reasoning
suggests that the alternative to a unionized labor market is one
characterized by . . . perfectly competitive structure,” the

reality may demonstrate otherwise.®*

The absence of labor unions,
the book claims,

may not reveal an underlying perfectly competitive

situation in the labor market; instead, it may expose

market imperfections on the labor demand side in the

form of monopsony, that is, a situation in which there

is only one buyer of the relevant labor services.®?
In fact, “the presence of unions in such circumstances may offer
a second-best alternative to free competition . . . closer to
the competitive equilibrium than those that would result from
competition on the supply side.”®?

The World Bank is not a protectionist institution, yet they
entertain a proposition similar to that of Sandra Polaski of the
Carnegie Endowment for International Peace and other labor

rights advocates - that liberalized trade may expose market

imperfections inherent to an economy where capital is highly
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mobile and a virtually limitless supply of poor people exists.
The Bank stops short of endorsing labor standards, but Zafiris
Tzannatos concedes, without alarm, that “labor standards are now
a prominent item on the international agenda and are likely [to
remain so] for a long time to come.”®*

Interestingly, in their WTO Position Paper, Robert M. Stern
and Katherine Terrell, Professors of Economics at the University
of Michigan, while arguing against the inclusion of labor
standards in the WTO’s charter, claim that poor labor standards
are not as primary a factor in terms of attracting foreign
direct investment as labor rights advocates claim.®® Citing four
different studies, the authors suggest that rather than
attracting foreign investment, low labor standards may in fact
discourage investment.®® If this proposition were true, then the
claim that labor standards are merely protectionist and will
hurt developing countries’ economies appears weaker. According
to Stern and Terrell, raising standards, rather than discourage
investment, might actually attract it.

Stern and Terrell caution that empirical studies
demonstrate a trend in developing countries that increased wages
cause increased unemployment. If labor standards provisions
cause wage increases, under this theory unemployment would
increase, harming the working poor in developing countries, the

very individuals that labor advocates aim to assist.®’ However,
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this claim, made without qualification, is highly dubious.
After a guick survey of studies analyzing the relationship
between increases in minimum wages and either employment or
poverty, every study goes through great lengths to explain that
data in this field is not entirely reliable and that results
vary - at times demonstrating a positive relationship between
increases in minimum wages and unemployment, and at times
demonstrating a negative relationship.®®

Further, though a direct relationship between increased
wages and increased unemployment may exist under certain
circumstances, that does not exclude the possibility of overall
increased standards of living. This article recognizes that
while liberalized trade may cause wages for unskilled workers in
developed countries to stagnate or even decrease, greater
concentration in skilled labor (coupled with more affordable
imported goods) may result in an overall increase in the
standard of living. Stern and Terrell do not provide for the
possibility that though labor provisions, if effective, may
result in higher wages and therefore increased unemployment,
that the net effect for a country may be improved standards of
living. The Brookings Institution study found a correlation
between increased minimum wages and poverty reduction.®® The
study cautiously suggested that increased minimum wages or real

wages, 1f gradual, my assist in combating poverty.
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The Organization for Economic Cooperation and Development
(OECD) published a study defending the inclusion of labor
standards in trade agreements.’’ The study claimed that improved
labor standards “can increase economic efficiency by raising
skill levels in the workforce and by creating an environment
which encourages innovation and higher productivity.”’?
Additionally, unionization and collective bargaining agreements
independently encourage innovation and higher productivity and
attract foreign direct investment.’?

B. Poverty and Benevolent Imperialism

While claims regarding the potential impact of labor
standards are highly speculative and disputed, the claim that
labor standards and workers’ rights are abysmally low around the
developing world is not disputed at all. There is simply no
claim that labor conditions and living standards in developing
countries are acceptable. If properly designed, labor standards
at least stand the chance of contributing to improving these
conditions. The two main obstacles to successfully including
effective labor standards in trade agreements include: (1) lack
of political will in developed countries and (2) fear of
economic harm in developing countries.’’

The lack of political will in the United States manifests
most clearly in the protectionist arguments advanced by both

liberals and conservative regarding fears of job losses due to
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competition with developing countries. Bill Clinton, when
appealing to voters a month before the presidential elections,
in essentially told voters that poor Mexicans were going to take
their jobs and therefore they should support his call to insert
labor standards in NAFTA to guard against U.S. job losses. To
Clinton’s credit, his argument was nuanced and his expressed
desire to protect U.S. jobs did not demonstrate animus towards
Mexico. Nonetheless, this appeal to U.S. voters understandably
feeds into developing countries’ that developed countries are
merely seeking protectionist ends when advocating for the
inclusion of labor standards in trade agreements. Coupled with
the chorus of protectionist voices, 1like Patrick Buchanan, Lou
Dobbs and Ross Perot, labor rights advocates, who also speak of
preserving U.S. jobs and living standards, can easily come off
as protectionist.

Labor standards advocates claim that independent of
protecting developed country wages, the standards will help to
raise standards and living conditions in developing countries.
While this may in fact be true, two things make this claim
dubious. First, this claim is usually overshadowed by
protectionist rhetoric. Second, is the unfortunate history of
structural adjustments and debt financing in the developing
world. Since the inception of the Bretton-Woods institutions,

virtually every developing country has taken loans from the
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World Bank and/or the International Monetary Fund. These loans
are often conditioned on a country following benevolent
instructions from the lending institution regarding economic
reform to ensure the country’s economy grows effectively. These
benevolently intended conditions on loans have often proved
disastrous. Strapped with loans and a legacy of structural
adjustments dictated by lending institutions wvis-a-vis developed
countries, it is nearly impossible for a developing country to
see labor standards as anything but a continuation of the
tradition of benevolent reform that has for so long plagued the
developing world. This plague is ongoing as the IMF continues
to condition lending to already debt-ridden countries on
compliance with its free market prescriptions.

Western claims to developing countries that following a
prescribed scheme of conditions will help the developing
countries are understandably received with skepticism. This
article, while recognizing that such a feat may in fact be
impossible, argues that developing countries are more likely to
prove amenable to such schemes if the schemes on their face
demonstrate a commitment to actually helping poor countries
develop. The following section provides a brief sketch of how
we might take steps in that direction.

C. Labor Standards: A proposal for trade agreements
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Labor standards are not a new phenomenon in modern trade
agreements, and though facing challenge now, labor standards are
likely to continue to effect international trade policy.’* The
following are suggestions concerning the terms of future trade
agreements.’®> What is most important here as that labor
standards should be catered to best assist developing nations in
improving labor conditions while minimizing possible detrimental
impact on developing economies.

International labor standards. A good starting point for
the inclusion of labor standards would be the five standards
included in the Generalized System of Preferences (GSP). Those
standards include: “ (1) freedom of association, (2) the right to
organize and bargain collectively, (3) a prohibition on forced
labor, (4) a minimum age for child labor, and (5) ‘acceptable’
conditions of work with regard to minimum wages, hours, and
safety and health.”’® Countries should have considerable
leverage to establish domestic laws and regulatory schemes to
ensure the freedom of association and the right to organize and
collectively bargain are protected. The basic requirement would
be for a country to demonstrate its commitment to, and practice
of, protecting those rights.

In terms of labor and working conditions protections,
countries would not have universally applicable regulations.

Rather, countries would guarantee that domestic laws comport
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with general international norms, which is typically not the
real issue underlying conditions in developing countries, and
that the domestic laws are enforced when violated. Most WTO
members already have laws that comport with international
standards. The WTO would merely ask member countries to enforce
those laws. For members whose laws do not comport with
international norms, the countries would agree to a timeline for
compliance.

Incentives. The WTO should create a system to award
countries that comply with international standards and that
protects countries that make good faith efforts to comply with
standards. If developing countries that make such an effort
suffer economic harm as a result of those efforts, then the WTO
should have a mechanism to assist the member country with
remedying the situation. Aiding growth in developing countries
should be the centerpiece of the labor standards debate. Labor
standards should not serve merely to punish those countries
already most disadvantaged in the international economy.

First, signatories to international trade agreements should
pool funds to be used as grants to reward nation’s that
demonstrate improvements in specified working conditions (e.g.,
minimum wage or labor organization rates). Such grants should
be distributed on a competitive basis to the developing

countries that demonstrate substantial compliance with, and
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improvement of, labor standards. Grants could either be
earmarked for infrastructure, education or improvements in
productivity, or could be entirely unconditional. In addition
to grants, and perhaps more sustainable and a stronger
incentive, could be debt-forgiveness. This would relieve
developing countries’ burden of debt servicing while also
improving working conditions in those countries.’’ Another
approach may be to give countries increased trade preferences
for a period of time as reward for good labor behavior.

Measures to determine grant allocation may include compliance
with minimum wage laws, increases in real wages, improvements in
worker safety, unionization rates and complaints, and efforts to
improve productivity.

Second, in addition to rewarding countries that demonstrate
strong improvements in labor standards, the WTO should allocate
funds to assist countries that suffer economic harm due to
raising working standards. If a country, by enforcing its
minimum wage standard, causes an increase in real wages and
faces the threat or consequence of increased unemployment, the
WTO should have a reservoir of funds to distribute to member’s
to help with relief. Such relief could be prospective - when a
member either plans to raise its minimum wage or identifies
increasing real wages, the country can enter into a formal

process with the WTO requesting surveillance of the
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circumstances and consideration of aid. A WTO administrative
agency could go so far as to issue notices to employers likely
to be affected by the changed circumstance and could notify them
that they are eligible for tax relief or increased preferences
for a transitionary period if they do not either layoff workers
or close up shop.

Enforcement. An effective labor standards scheme will
require an effective enforcement structure. First, a trade
agreement should charge an independent body with investigating
and enforcing violations. Violations should be enforceable by
fines and loss of trade preferences. The enforcement mechanism
must be effective. The regulatory process should be easily

navigable, quick, and binding.

CONCLUSION

NAFTA has proved ineffective at ensuring Mexico’s
enforcement of labor law. This is true primarily because no
incentive or enforcement mechanism was made a part of NAFTA.
The GSP has been more effective at promoting the improvement of
labor conditions because it rewarded complying countries with
trade preferences that provided the countries with material
benefits. International trade agreements, and particularly the

WTO, should adopt labor standards that call on countries to
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ensure that domestic laws comply with international norms and
that countries enforce their domestic labor laws. This system
should be supported by a strong enforcement mechanism, but more
importantly should be aided by an incentive and protection
program. The incentive program should reward countries that
excel in protecting and promoting labor standards. The
protection program should make developing countries confident
that if they affirmatively improve labor conditions funds will
be available to aid the country in absorbing possible negative
conseqguences resulting from those improvements. Labor standards
designed as such would better effectuate the desired end of
lifting international labor standards while at the same time
make adoption of such standards more favorable to developing
nations wary of the effect labor standards might have on

developing economies.
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