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A Tax Crit Identity Crisis? Or Tax
Expenditure Analysis, Deconstruction, and the
Rethinking of a Collective Identity

Anthony C. Infanti

Abstract

Critical tax theory, much like its non-tax critical counterparts, has been consis-
tently marginalized by mainstream tax academics. To date, tax crits have accepted
and acquiesced in this marginalization. In this article, I question the idea that tax
crits are outsiders as well as the notion that critical tax theory is a marginal form
of tax policy literature. My primary purpose in questioning this conventional wis-
dom is to get tax crits to think critically about the collective identity of the critical
tax movement.

I question the outsider status of critical tax theory by essentially turning the main-
stream into the marginal (or the marginal into the mainstream, depending upon
your perspective). I accomplish this by reconceptualizing a quite mainstream tax
concept - tax expenditure analysis - as an application of critical (and, more par-
ticularly, deconstructionist) techniques to the Internal Revenue Code. Once the
mainstream (i.e., tax expenditure analysis) has been recast as the marginal (i.e., de-
constructionist analysis), the distinction between the two essentially deconstructs
itself, calling into question the justification for attaching significant weight to the
distinction between the mainstream and the marginal. This opens the way for tax
crits to think critically about their marginality and what role it should play in the
collective identity of the critical tax movement.



A TAX CRrIT IDENTITY CRISIS?
OR TAX EXPENDITURE ANALY SIS, DECONSTRUCTION, AND THE
RETHINKING OF A COLLECTIVE IDENTITY

Anthony C. Infanti*

“There is nothing unusual about the gopearance of deconstructive arguments
in the texts of non-deconstructionids. . . .”

—J M. Bdkin?

I. INTRODUCTION
A. OnceuponaTime. ..

How to begin? A story to set the tone seems to work wdl, but my usud sory line amply
won't do the job thistime. You seg, |’ ve recently begun my articles by tracing the thought process
that ledmeto the topic onwhich| am writing.> Normally, | arrive a atopic after reading something
that gets me thinking in anew or different direction.* Thistime, however, theinitid ideajust came
to me, rendering my customary introductionimpossible So, | will have to set the tone here with a
different type of gory—a story about my siger’s commitment cearemony.

But, in the interest of full disclosure, I'd liketo make afew things clear before | sharethis
story withyou. Firgt, for those of you who don’t know me and haven’t read my previouswork, I'm
an openly-gay man. Second, I’ ve never been abig proponent of same-sex marriage, mostly because
I’ve been skepticd about the wisdomof gays and lesbians imitating heterosexual marriage. Inmy 35
years, I’ ve been lucky enough to have fallen in love twice. My first relationship lasted some nine

1. Assistant Professor of Law, University o Pittdurgh School of Law. | would liketo thank the University
of Pittsburgh School of Law far providing financid support for the writing of thisarticle. | would liketo thank my
faculty colleagues who participated in an internal works-in-progress session for their helpful comments on an early
draft of thisarticle | wouldalsoliketo thank Dorothy Brown, Vivian Curran, Jeffrey Kahn, and L eandra Lederman
for their helpful comments on previousdraftsof thisarticle. Mostimportantly, | would like to thank Hien Mafor his
love and support while | was writing this arti cle.

2.J.M. Balkin, Deconstructive Practiceand Legal Theory, 96 YALEL .J.743, 767 (1987) [herea nafter Bdkin,
Deconstructive Practice; see, e.g., JACQUES DERRIDA, OF GRAMMATOLOGY 189, 212, 215 (Gayatri Chakravorty
Spivak trans, 1997) [hereinafter DERRIDA, GRAMMATOLOGY] (reading Rousseau as deconstructionist).

3. Anthony C. Infanti, The Ethics of Tax Cloning, 6 FLA. TAX Rev. 251, 253-54 (2003) [hereinafter Infanti,
Tax Cloning]; Anthony C. Infanti, The Internal Revenue Code as Sodomy Statute, 44 SANTA CLARA L. Rev. 763,
763-69 (2004) [here nafter Infanti, Sodomy Statute].

4. Anthony C. Infanti, Curtailing Tax Treaty Overrides. A Call to Action, 62 U. PITT. L. REV. 677, 677 n.*
(2001); Infanti, Tax Cloning, supra note 3, at 253-54; Infanti, Sodomy Satute, supra note 3, at 763-69.
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years, and the second haslasted two yearsand counting (1 will speak more about my current partner®
later). Nether my former partner, Michael, nor | had any interest in having a public commitment
ceremony.® Nonetheless, we openly held ourselves out as a couple, and were gererally accepted as
such by our friends and families. After a few years, we began to wear rings as a symbol of our
relationship. We aways joked that we did have a commitment ceremony; it was just a small
one—comprised of the two of us and the woman at Tiffany who sold us our wedding rings (therings
were, in fact, two identical men' s wedd ng rings).

Needlessto say, | was abit skeptica when my sister Elyse decided to have a commitment
ceremony about two yearsago (although | never told her this, because| didn’t want to dampen her
excitement and erthusiasm).” She had me her partner, Cindy, a few years before (and had been
exclusively in heterosexual relationships prior to meeting Cindy). They had already purchased a
house together and had been living in it for a while when Cindy proposed to Elyse in a rather
romantic setting. Cindy even gave Elyse an engagement ring.

The two planned what would have been arather traditional wedding, hadit occurred between
aman and awoman. The ceremony was held outdoors at a hotel near where my sister and | had
grown up, which also happened to belocaed not too far from where Cindy’s family lives. The
ceremony took place at the end of an outdoor pier that extended over the river that ran behind the
hotel. Theriver, boats, and luxury homeson the opposite shore formed a rather nicebadkdrop for
the ceremony. A minister officiated at the ceremony, and two of Cindy’s nieces served as
bridesmaids. Cindy sd4er stood up for her,and| stood up for my sister. | also escorted my sister,
who waswearing arather elegant wedding dress down the aisle because my father had passed away
before the cerermony took place (my mother had passed avay before my siger had even met Cindy).
Cindy and Elyse exchanged vows, lighted a unity candle, and released dovesinto the ar at the end
of the ceramory. It wasall quite moving. The ceremony was followed by a wedding reception at
the hotel that was not unlike the many heterosexual wedding receptions that | have attended.

As| said, | was abit skeptical at the outset because it seemed tha Elyse and Cindy wee
imitating heter osexua marriage in every particular—from the engagement ring to picking the place
for the ceremony and reception to choosing the invitaiors to registering at department goresto
buying a wedding dress to choosng just the right people to do hair and make-up and, finally, to
honeymooning in Hawaii.2 But, asis so oftenthe casg, 100ks can be deceiving.

After the ceremony, the wedding party exited first and went back to the hotel lobby. The
guests remained outside for a cocktail hour on the pier. While we were waiting to go out to the
cocktail hour, Cindy’ssster and | sat down in the hotd lobby and were chatting when two ederly
women came up to ask us about the wedding. By our attire, they could tell that we were in the

5. For adiscussion of the desexualized euphemisms used in referring to the member s of a same-sex couple,
see Infanti, Sodomy Satute, at 776—77, 783-84 & n.44. Aswasthe casein that article, | will usethe teem “ partner”
here because, in my experience it themost commonly-used termin everyday speech.

6. Marriage was not a possibility in the United States or Canada during our relationship.

7. Right now you must be thi nki ng, “what arethe odds of both children being gay?’ But you don’'t knowthe
half of it—my dsster and | were both adopted and have different biologi cal parents. Whil e she was alive, my mother
played the |atery every week, but never won big. | guess she won alottery of a different sort.

8. | even accompanied themtotheinitial sessionwith thehair and make-up peoplewheretheydida*® dryrun”
50 that Cindy and Elyse could get an idea of how they would look onthe day of the ceremony.
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wedding party. They had been a bit confused when thefirst two peoplethey saw come back from
the ceremony were two women They had been watching the ceremony, which you could observe
frominsidethe hotel; however, because the ceremony took place out onthe edge of the pier, several
hundred feet behind the hotel, it had been difficult for these two dderly women clearly to see who
was participaing in the ceremony.

After exchanging pleasantries, the two elderly women asked why two women had come back
from the ceremony first, when a bride and groom would normaly have left first. Cindy’s gster
answered that two womenhad gotten married. “How nice,” they replied, “arethey sisters?” Cindy’s
sister and | gave eachother aknowing glance. “No,” Cindy s94der sad, “two women got married.”
“Oh, aretheyfriends? “No, twowomen got married.” Finally, it beganto sirk in. “Ohhhhh,” they
sad simultaneoudy with a tone of manifes disapproval and acomplete ladk of understanding or
empathy. They then unceremonioudy turned and waked away.

Cindy and Elyse had done everything possible to mirror a heterosexual wedding, but the one
thing that they could not do was change the fact that they aretwo women. Thisone detail, which |
had thought had been buried in the overwhelming heterosexuality of the affair, wasn't really buried
at dl. It clearly wasn't lost on these two elderly women, because it was the first and only thing that
struck them about the ceremony. Seeing the ceremony from their perspective led meto rethink the
value and desirability of same-sex marriage. This experience drove home for me how same-sex
marriage, no matter how much it’s digparaged by some in the gay comnunity asa drowning of our
differences from the heterosexual majority, is realy a radical act that simultaneously demonstrates
our similarity to the mainstream and our differencesfromit.

B. The Tale and the Title

After you read thetitle of thisarticle, I'll bet that you didn’t expect to be reading about my
sister’ s leshian commitment cerermony or about my epiphany on the question whether the gay rights
movement should actively pursue the right to marry. It's more likely that some of you (if you've
gotten this far) were probably thinking that it’s bad enough that you have to put up with al of the
whining that tax crits do,® why should you now haveto put up with their angst too?°

9. Joseph M. Dodge, A Feminist Per spective onthe QTIP Trust and the Unlimited Marital Deduction, 76 N.C.
L. Rev. 1729, 1729 (1998) (“The foregoing critiques tend to validate Professor Zelenak’s thesis that critical tax
scholarship betraysa‘whiner’ mentality. (1) critical tax scholarship obsesses over tax provisionsit does not likewhile
ignoring the larger context, and (2) it is weak on plausible sdutions.”).

Redizing that some of you may be unfamiliar with the work that tax crits do, | would offer as ageneral
descripti on thefollowing passage from Karen Brown and Mary Louise Fellows, which explains how critical tax theory
can be thought of asfilling agap in the traditional tax discour se;

What ismissng fram bath the political and academic debat e about taxesisaserious consider ation
of how the tax system exacerbates marketplace discrimination against traditionally subordi nated
groups. With dramatic and far-reaching tax reform always a possihility, the purpose of this
anthology[, which forms part of the “Critical America’ series)] is to change the tax discourse to
includeissuesd disabilitydiscrimination, econamic explatation, heterosexism, sexism, and raciam.

Karen B. Browvn & Mary Louis Fellaws, Introduction to TAXING AMERICA at 1-2 (Karen B. Brown & Mary Louise
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For many of therest of you, however, | suspect that your initial reaction may have beenaong
the lines of “wha, already?” The follow-up to this pithy reaction would probably be: “Why isa
movement™* talking about anidentity crisiswhenit’ sdtill inits infancy—so new that it's ill ealy in

Fellows eds., 1996) [herdnafter Brovn & Fdlows Introduction].

10. If youfall into this category, | hopethat you will stick it out because you will find verylittleangst, and
you may just benefit from a new way of lodking at a relatively dd idea.

11. Tax crits, their critics, and bystandershave all referred to critical tax theory asa“ movement,” even though
all tax crits may not share all of the views that are associated with critical tax theory. E.g., Michael A. Livingstan,
Putting “ Critical Tax Scholarship” in Perspective 76 N.C. L. Rev. 1791, 1813 (1998) [heeinafter Livingston,
Perspective]; Edward J. McCaffery, The Missing Links in Tax Reform, 2 CHAP. L. REv. 233, 243 n.50 (1999); Nancy
E. Shurtz, Critical Tax Theory: Sill Not Taken Serioudy, 76 N.C. L. Rev. 1837, 1878 (1998); Lawrence Zelenak,
Taking Critical Tax Theory Seriously, 76 N.C. L. Rev. 1521, 1566, 1578, 1580 (1998); Elisabeth S Clemens, Good
Reasons to Stop Avoiding Taxes 24 LAW & Soc. INQUIRY 517, 518-19 (1999) (reviewing CHRISTOPHER HOWARD,
THEHIDDENWELFARE STATE: TAX EXPENDITURESAND SOCIAL POLICY INTHEUNITED STATES(1997), and EDWARD
J. MCCAFFERY, TAXING WOMEN (1997)); see also Mark Tushnet, Critical Legal Sudies and Constitutional Law: An
Essay in Deconstruction, 36 STAN. L. REv. 623, 626 n.15 (1984) (indicating that “LIewellyn described Realism asa
movement though he would not say that any single participant shared all the views whose‘sum [wa]s Realism.’”
(quating Karl N. Llewellyn, Some Realism About Realism—Responding to Dean Pound, 44 HARvV. L. Rev. 1222,
1234-35 (1931))) [hereinafter Tushnet, Essay in Deconstruction]; Mark Tushnet, Critical Legal Studies: A Political
History, 100 YALEL.J. 1515, 1516 (1991) [hereinafter Tushnet, Political History] (recounting the awkwardness that
he feels when referring to critical legal studies as a“movement” or a“school” because of his disagreement with the
statements of others who are also identified with critical legal studies).

The sociologist Alberto Melucci, some of whosework is briefly discussed bdowin Part IV, has despared the
useof “theterm social movement . . . in anaively descripti ve manner to refer to a supposedl y unified ‘subject’, such
asthe ‘youth movement’, the‘ women’s movement’ or the ‘ecolagical movement.”” ALBERTOMELUCCI, NOMADS OF
THE PRESENT: SOCIAL MOVEMENTSAND INDIVIDUAL NEEDS IN CONTEMPORARY SOCIETY 29 (1989); seealsoid. at
24 (“ Cantemparary American authors seem to call every fam of non-institutional pditical action a social movement,
to the extent that the word * movement’ isin danger of becaming synonymous with everything in motion in society.”).
Melucd instead essays a more precisedefinition of the term “social movement”:

In my view, this concept designates a specifi c class of collective phenomena which contains three
dimensions. First, a social movement is aform of collective action which involvessolidarity, that
is, actors’ mutual recognition that they are part of asingle sccial unit. A second char acterigtic of a
social movement isits engagement inconflict, and thusin opposition to an adversary who laysdaim
to the same goodsor values. Canflict isanalytically distinct from the idea of contradiction as used,
for instance, within the Marxist tradition. Conflict presupposes adversaries who struggle for
something which they recognizeas lying between them. Third, asocial movement breaksthe limits
of compatibility of a system. Its actions violate the boundaries or tderance limits of a sysem,
ther eby pushing the system beyond the range of variationsthat it can tolerate without altering its
structure.

Id. Itisworth noting that Melucci does not view social movements as a homogeneous phenomenon; rather, he sees
social movements as “a composte and heterogeneous phenomenan . . . that involve various levels of the sodal
structure. They entail different pants of viev. They belong to different historical paiods. We must seek to
understand, therefore, thismultipli city of synchronic and diachronic d ements. Then we can explain how they comhine
into the concrete unit o a cdlective actar.” Alberto Meluca, A Srange Kind of Newness: What's “ Nen” in New
Social Movements?, in NEw SOCIAL MOVEMENTS: FROM IDEOLOGY TOIDENTITY 101, 105-06 (Enrique Larafia et
a. eds, 199) [heeinafter IDEOLOGY TO IDENTITY]; see also Carol Mudler, Conflict Networks and the Origins of
Women's Liberation, in IDEOLOGY TO IDENTITY, supra, at 234, 235-36.

http://law.bepress.com/pittlwps/art3
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the process of exploring and forming its identity?’ Such a reaction would be quite understandable
giventhat tax crits and their criticsoften refer to theyouth or newness of the critica tax movement*?
aswell asto the movement’ sfailure to break into the manstream of tax thought.*® If the one thing
that everyone seemsto agree on is the youth and outsider status of the critical tax movement, isn't
talk of an identity crisis a bit premature?

Orisit? Inthisarticle, | questionthewidey-held belief that critica analyss is new to the tax
policyliterature as well asthe correlative notion that critical work constitutes some form of marginal
literature. | hope to displace this conventional wisdom by demondrating that criticd andyss
surreptitioudy entered the tax mainstream decades ago** and that it has beenfirmly ensconcedthere

Please bear in mind, howewer, that Melucci’s is only ane among many definitions of the term “sccial
movement” that sociologids have proposal. See Benita Roth, Select Definitions of Social Moverrents, at
http://womhist.binghamton.edu/socm/definitions.htm (last visited June 3, 2004) (published on the women and social
movements website, which is a project d the Center far the Historical Study of Women and Gender at the State
Universityof New Y orkat Binghamton). Whether critical tax theory qualifiesasa“movement” inone or more of these
socidogical senses nead not be considered here. Far purposes o this article, | will simply accede to the use of this
ostensibly agreed-upon labd and, from time to time refer to critical tax theorists collectivey as the “critical tax
movement.”

12. See Karen B. Brown & Mary Lauise Fdlows Preface to TAXING AMERICA, supra note 9, at vii-ix
[hereinafter Brown & Fellows, Prefacg (describing the formation in the early- to mid-1990s of a “group of tax
scholars in which each of us who previoudy had fdt isolated by the traditional tax analyss that dominated the legal
literaureand thetax conferencesnow had foundintellectual kinship”); MarjorieE. Kornhauser, Through the Looking
Glasswith Alice and Larry: The Nature of Scholarship, 76 N.C. L. Rev. 1609, 1610 (1998) (“[c]ritical scholarship
isrelatively new tothe tax fidd"); Shurtz, supra note 11, at 1841, 1878 (“critical tax scholarship may besaid to still
be in an embryonic state of devd opment”; “the critical tax movement isyoung”); Zelenak, supra note 11, at 1521-23
(decribing the recent growth of feminist tax poli cy analysis critical race theory tax analysis, and articl esdi saussing
the taxation of same-sex couples); Introduction to Symposium, Internal Revenue Code, 76 N.C. L. Rev. 1519, 1519
(1998) (“In recent years the Internal Revenue Code inareasingly has become the focus of feminist and critical race
theorists.”).

A notable exception is Grace Blumberg, Sexismin the Code: A Comparative Study of Income Taxation of
Working Wives and Mothers, 21 BUFF. L. Rev. 49 (1971).

13. See Kornhauser, supra note 12, at 1610 (likening the recepti on of critical tax theory to the recepti on of
critical scholarship more generally, which has been characterized by a trivialization of feminist scholarship and a
failureto integrate critical scholarsinto academicdebate);id. at 1623 (“A primary virtue of critical tax theory is that
it, like any outside theory, reveal sthe assumptions hidden behind egablished thought and instituions.” (seeid. at
1611 n.12 for a definition of theterm “outsi der” asused by Kornhauser inthisarticle)); Livinggon, Perspective, supra
note11, at 1806 (*If aritical tax scholars ar e someti mestoo eage to identify biasin the tax system, traditional schdars
have an equa or greater tendency to downplay such evidence and tomarginalize scholarship that crosses traditional
boundari es or refuses to pay by traditional rules. Traditional scholars tend to favor economic over non-economic
arguments and incremental lutions over radical reevaluations, diten labeling those on the wrong side of these
dichotomies as unrealistic or incaherent.”); Shurtz, supra note 11, at 1845-50 (also likening the reception o critical
tax theory to that of critical scholarship generally, but further asserting that Zelenak’s piece “may be seen asasign of
progress’ because critical tax theory isno longer being completely ignored—it is now being addressed by mainstream
scholars, albeit in an effort to discredit or dismiss it); id. at 1878 (“Though the critical tax movement is young, a
cursay glance at the pieces examined in this Articlereveals a breadth of subjed matte that pants to the future
expansion of thisendeavor to thefrontiersof other outside scholarship.); Zelenak, supranote 11, at 1579-80 (“ Those
outside the [aiticd tax] movement have simply ignored it, while those within have maostly chosen support at the
expense of discussionand debate. Thisisunderstandable, given thesmall size and outs der statusaf the movement.”).

14. See generally Livingstan, Perspective, supra note 11, at 1791 (“ Tax scholarshave long been both ahead
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since that time. From this perspective, the recent spate of articles examining how the Internal
Revenue Code (Code) impacts “traditionally subordinated groups’** (e.g., women, minorities, and
gays and leshians)™® can be seen not as some attempt a aradical shift in the terms of the tax policy
debate, but instead as part of the natural progression of that debate.

My purpose in questioning the conventi onal wisdomisto do for tax critsand their criticswhat
the two elderly women at my sister’'s commitment ceremony did for me: | want to make them
reconsider their preconceptionsby helping themto see things from anew perspective. For tax crits,
| hopethat this shift in per spective will trigger theidentity crisisreferenced in thetitle of this article
and spur themto think mor eddliberat ely about the collectiveidentity of the critical tax movement and
how “margindity” fits inwith that identity (if a al). Atthesametime, | hope to undercut the ahility
of mainstream academicsto ignore or trivialize critical contributions to the tax literat ure by blurring
the distinction between manstream and marginal contributionsto that literature and by calling into
guestion the validity of judging the worth of contributions on the basis of this categorization.

The remainder of thisarticle is dvided into four parts. | explorethe notion that the margirel
isreally the mairstream inParts |1 and 111 of the article. To provide necessary background, Part 11
contains an extended description of the tax expenditure concept, which is an ideathat entered the
mai rstream of tax policy thought by theearly- to mid-1970sand hasbeen the subject of academic and
non-academic debate ever since. Part Il then consders how this mainstream tax policy concept,
which pre-dates the emergence of contemporary critical theory, can actually be viewed as an
applicaion of critica—and, more particularly, deconstructionist—techniques to the Code. By
reconceptuaizing the tax expenditure concept as a form of deconstructionist analysis Part 111
implicitly challenges the distinction between the new and the old, the mainstream and the margind,
and underscores the congructedness of these distinctions.” For how can one label critical tax
thinking either “new” or “marginal” when deconstructionist analysis—a mode of andysis that is

of and behind ther peas in non-tax aubjects Rheorically they have always recognized the political character of
taxation and the difficulty of separating one’s views on tax matters from mare general gpinions about human nature
or the character of ajust society. In this respect, tax scholars were ‘critical’ before the rest of the legal academy.”
(footnote amitted)).

15. Brown & Fellows, Introduction, supra note 9, at 2.

16. See, e.g., TAXING AMERICA, supranote9; PatriciaA. Cain, Same-Sex Couplesand the Federal TaxLaws,
1LAW & SEXUALITY 97 (1991), Beverly I. Moran & William Whitfard, A Black Critique of the Internal Revenue
Code, 1996 Wis. L. Rev. 751; Nancy C. Staudt, Taxing Housework, 84 GEO. L.J. 1571 (1996).

17. Assomdimesproves tobe the case, this article “is as much an effort to do[critical thinking] asitisto
write about [it]” Tushnet, Essay in Deconstruction, supra note 11, at 623 n.*.

http://law.bepress.com/pittlwps/art3
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closdy associated with contemporary aritical theory**—has been an accepted part of the mainstream
of tax policy thought for decades?

Which, in Parts 1V and V, brings us back to thetitle of this article and the question that it
poses. |If the marginality of tax critsisnot “real” but condructed, then it becomes necessary to
consider why tax crits accept their marginality and incorporate it so readily and unquestioningly in
their collectiveidertity. Why do tax arits who devote mucdh of their scholarly energiesto ferreting
out latent biasesinthe Code, acquiescein branding themselvesas*“marginad” whenthat istantamount
to inviting “ mainstrean” scholarsto ignore or trivializetheir contributionsto the tax policy literature
and, therefore, to make them an academically subordinated group?® In response to thisquestion, |

18. See, e.g., GARY MINDA, POSTMODERN LEGAL MOVEMENTS: LAW AND JURISPRUDENCE AT CENTURY'S
END 116-22, 142-44, 179-80 (1995); J. M. Bakin, Deconstruction’'s Legal Career (1998), at
www.yal e.edu/lawweb/jbal kin/articles/deconstructionslegal career1.pdf (last visited June 3, 2004) [her einafter Balkin,
Legal Career] (“Critical scholarsin the feminist and critical lega studies movements made the most frequent and
familiar use of deconstructioninlaw.”); J. M. Balkin, Nested Oppositions, 99 YALEL.J. 1669, 1669(1990) (reviewing
JOHN M. ELLIS, AGAINST DECONSTRUCTION (1989)) [hereinafter Balkin, Nested Oppositions] (“ Deconstruction has
became a prominent force in lega theory in the last few years, especidly through its use by feminist sholars and
members of the Critical Legal Studies movement.”); Maxwell O. Chibundu, Structure and Sructuralism in the
Interpretation of Statutes 62 U. CIN. L. REV. 1439, 1483 (1994) (describing deconstruction asbeing at the“core” of
thecritical legal studies attack on conventional legal scholarship); Debarah A. Geier, Textualismand Tax Cases, 66
TEMPLE L. REV. 445, 446 n.3 (1993) [hereinafter Geer, Textualism] (“ The abstruse movement in legal academia
known as‘Critical Legal Studies’ isthelegal branch of literary deconstruction.”); Livinggon, Per spective, supra note
11, at 1792 (“Criticd, and espedally feminist, schdars likewise embrace a goal of consiousness-raisng and
‘deconstruction’ of laws and ingtituti onsthat isatogether alien to tax scholarship.”); Shurtz, supra note 11, at 1880
(“Decongtruction can, ther efore, be auseful tool in the service of feminists, critical race theorigs, queea legal scholars,
and other schools d outdder inquiry.”); Jean Stefancic, The Law ReviewSymposium: A Hard Party to Crash for Crits,
Feminists, and Other Outsiders, 71 CHI.-KENT L. Rev. 989, 989 (1996) (“Over the past ten years or so, outsider
scholarship has been proliferating. Members of aritical legd studes.. . have been exploring legd indeterminacy, the
structure of western capitalism, and deoonstruction.”).

19. E.g., JamesD. Bryce, A Critical Evaluation of the Tax Crits, 76 N.C. L. Rev. 1687, 1687 (1998) (“Recent
yearshave seen the spread of legal academia’ sfavarite obsession—sex and raceasthe origin of all of sodety’ sills—to
thetax law. Inmy view, thisis not a helpful develgoment. ThisArticle will focus onjust afew of the recent writings
toillustrate how littleuseful analysisthereisinthisbody of writing.” (foanote amitted)); Dodge, supra note 9, at 1729
(“The foregoing critiques tend to vdidate Professor Zdenak’s thess that critical tax scholarship berays a ‘whiner’
mentality: (1) critical tax scholarship obsesses over tax provisions it does not like while ignoring the larger context,
and (2) itisweak on plausiblesolutions.”). That traditional tax schdarswouldreadt negativdy to theadvent o critical
tax thinking is to be expected—aallenges to the established paradgm normally provoke a response from the
mainstream. In fact, thisis exadly what occurred when cantemporary critical theory entered ontothe scene. MINDA,
supra note 18, at 208-23; Richard Delgado, The Imperial Scholar Revisited: How to Marginalize Outsider Writing,
Ten YearsLater, 140 U. PA. L. Rev. 1349, 1351 (1992) (“My condusian is that mainstream figures who control the
terms of disoourse marginalize outdder writing as long as passible. . . . The continued marginalization of outsder
scholars, while perhaps distressing for the cause of sccial reform, should not come as a surprise. It iswhat we might
expect from our studies of narrative theary paradigm shifting . . . . Reform tends to be slow and incremental; new
knowledge strikes us as extreme, coacive, ‘pditical,’ or strange.”); see Richard Ddgado, The Imperial Scholar:
Reflections on a Review of Civil RightsLiterature, 132 U. PA. L. Rev. 561 (1984) (describing the exclusion of minority
schdarsfrom central areasof dvil rights scholarship); Richard Ddgado, Rodrigo’ s Book of Manners: Howto Conduct
a Conversation on Race—Standing, Imperial Scholarship, and Beyond, 86 Geo. L.J. 1051 (1998) (reviewing DANIEL
A. FARBER & SUZANNA SHERRY, BEYOND ALL REASON: THE RADICAL ASSAULT ON TRUTH IN AMERICAN LAW
(1997)) (regponding to anumbe of critics o critical racetheary andsetting aut an etiquette far conducting discussons
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suggest that tax crits undertake a deliberate and purposefu re-examination of this aspect of their
collectiveidentity. Along with this suggestion, | offer somefood for thought based on my personal
experiencein thinking through both my ownindividual identity as agay man and my small part inthe
collectiveidentity of the gay rights movement. More specifically, | anal ogize the several optionsthat
tax crits face in addressing their margirality to my persond experience of living life in the “ d oset”
aswell asto my thirking through the debate over gay marriage, which, in the end, bringsus back to
the story with which this article began.

II. TAX EXPENDITURE ANALYSIS

During his lifetime, Stanley Surrey was the most vocal proponent of the tax expenditure
concept inthe United States. He began publicly to consider and speak about the concept—and even
“coined the term ‘tax expenditure’” 2>—while he was serving as Assistant Secretary of the Treasury
for Tax Policy during the 1960s.** Over an approximetely fifteen-year period, Surrey produced a
voluminous amount of writing on the subject of tax expenditures both alone and with co-authors.?

about race).

20. Bernard Wdfman, Tax Expenditures: From ldea to Ideology, 99 HARV. L. Rev. 491, 494 (1985)
(reviewing STANLEY S. SURREY & PAUL R. MCDANIEL, TAX EXPENDITURES (1985)); see also STANLEY S. SURREY,
PATHWAYSTO TAX REFORM: THE CONCEPT OF TAX EXPENDITURES, at vii (1973) [hereinafta SURREY, PATHWAYS];
Allaire Urban Karzon, Tax Expenditures and Tax Reform, 38 VAND. L. Rev. 1397, 1399 (1985) (reviewing STANLEY
S. SURREY & PAUL R. MCDANIEL, TAX EXPENDITURES (1985)).

21. SURREY, PATHWAYS, supra note 20, at 1-6; Wdfman, supra note 20, at 491; see also Marjorie E.
Kornhauser, A Legislator Named Sue: Re-Imagining the Income Tax, 5 J. GENDER RACE & JUST. 289, 313 n.54 (2002)
(describing Surrey as the father of thetax expenditure concept); Edward A. Zdinsky, Efficiency and Income Taxes:
The Rehabilitation of Tax Incentives, 64 TEX. L. REv. 973, 978 (1986) [herdnafter Zdinsky, Efficiency] (indicating
that the tax expenditure concept was “original ly propounded” by Surrey); DANIEL N. SHAVIRO, RETHINK ING TAX
EXPENDITURESAND FISCAL LANGUAGE 1 (N.Y . Univ. Law Sch. Pub. Law & Legal Theory Research Paper No. 72,
2003), availableat http://ssrn.com/abstract=444281 (describing Surrey astheorigi nal American proponent of the tax
expenditure concept).

Tax expenditure analysis was not, howewer, a new wncept. Others had ealier spoken in similar
terms—including Surrey himself. See Boris I. Bittker, Accounting for Federal “ Tax Subsidies’ in the National
Budget, 22 NAT'L TAX J. 244, 24445 (1969); Thomas D. Griffith, Theories of Personal Deductions inthe Income
Tax, 40 HASTINGS L.J. 343, 343 n.3 (1989); Wolfman, supra note 20, at 493-94; SHAVIRO, supra, at 25-26.
Furthermore, Germany hadbeen preparing “ atype of tax expendturebudget” even befare Surrey’s seminal speech on
thistopic. Compare SURREY, PATHWAYS, supra note 20, at 3, with STANLEY S. SURREY & PAUL R. MCDANIEL, TAX
EXPENDITURES 180 (1985) [herd nafter SURREY & MCDANIEL, TAX EXPENDITURES], and Stanley S. Surrey & Paul
R. McDaniel, The Tax Expenditure Concept and the Budget Reform Act of 1974, 17 B.C. INDUS. & COM. L. REv. 679,
679 n.3, 692 n.38 (1976) [heeinafter urrey & McDaniel, Budget ReformAct]; see also SHAVIRO, supra, at 23.

22. E.g., SURREY, PATHWAYS, supra note 20; SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21;
Stanley S. Surrey, Federal Income Tax Reform: The Varied ApproachesNecessary to Replace Tax Expendtureswith
Direct Governmertal Assistance, 84 HARv. L. Rev. 352 (1970) [hereinafter Surrey, Federal Income Tax Reformy;
Stanley S. Surrey, Tax Incentives as a Device for Implementing Government Policy: A Comparison with Direct
Government Expenditures, 83 HARV. L. Rev. 705 (1970) [hereinafter Surrey, Tax Incentives]; Stanley S. Surrey &
William F. Hellmuth, The Tax Expenditure Budget—A Response to Professor Bittker, 22 NAT'L TAX J. 528 (1969)
[hereinafter Surrey & Helmuth, Response to Profesor Bittker]; Surrey & McDanid, Budget ReformAct, supra note
21; Stanley S. Surrey & Paul R McDaniel, The Tax Expenditure Concept: Current Developments and Emerging
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In addition to being a rather prolific writer on the subject, Surrey proved to be quite
persuasive in pressing the case for adoptingtax expenditure analysis. 1n 1974, Congress mandated
the use of tax expenditure analysis in the annual budget process.?® Tax expenditure anayss has also
becomeag gple inthetextbooksused in basic federd incometax coursesin law school, ensuring that
eachnew crop oftax lawyerswill be exposed to, and become familiar with, the concept.* Inareview
of Surrey’s last published work on the subject, Bernard Wolfman described the general acceptance
of tax expenditure analysis in the following terms:

Writers have not generally used quotation marks around the term “tax expenditure”
since 1974, when Congress spurred by Surrey, adopted the first tax expenditure
budget. A rather broad spectrum of people now understand that the income tax
systemis used extensively to confer nonetary benefits asreal and as preferential as
those conferred by direct expenditure, and that tax expenditures may be lessopento
debate, to scrutiny, and to review because they are tucked away inthe 3,000-page tax
code.”

A. The Basic Notion

As articulated by Surrey and his main collaborator, Paul McDaniel, the tax expenditure
concept bifurcatestax provisonsinto two categories. (i) structural provisionsand (ii) tax preferences

Issues 20 B.C. L. Rev. 225 (1979) [hereinafter Surrey & McDanid, Emerging Issueq; Stanley S. Surrey & Paul R.
McDaniel, Tax Expenditures. Howto Identify Them; Howto Control Them, 15 TAX NOTES 595 (1982) [ hereinafter
Surrey & McDanid, Identify and Control].

For a more complete listing of the works of Stanley Surrey, see Bernard Wolfman, Satesman, Scholar,
Mentor, 98 HARvV. L. ReEv. 343 app. (1984).

23. Congressiond Budget and Impoundment Control Act of 1974, Pub. L. No. 93-344, 88 3, 202, 301, 308,
88 Stat. 297, 299, 304, 306, 313 (codified at 2 U.S.C. 88 602, 622, 632, 639) (1974); see also Surrey & MdDaniel,
Budget ReformAct, supra note 21 (discussing the Ad).

A number of dates also publish tax expenditurereports. For a list of statesthat compile tax expenditure
reports along with an indication whether those reports are available on the Internet, see John L. Mikesdl, Tax
Expenditure Budgets, Budget Policy, and Tax Pdicy: Confudoninthe States, 22 PuB. BUDGETING & FIN. 34, 38-40,
tbl. 1 (2002), available at http://urban.csuohio.edu/budget/taxexpend.pdf (last visited June 3, 2004).

24. E.g., WILLIAM D. ANDREWS, BASIC FEDERAL INCOME TAXATION 401-12 (5th ed. 1999); JOSEPH M.
DODGE ET AL., FEDERAL INCOME TAX: DOCTRINE, STRUCTURE, AND PoLiCcy 27-29 (2d ed. 1999); JAMES J.
FREELANDETAL., FUNDAMENTAL SOF FEDERAL INCOME TAXATION 32, 477-78 (12th ed. 2002); MICHAEL J. GRAETZ
& DEBORAH H. SCHENK, FEDERAL INCOME TAXATION: PRINCIPLESAND POLICIES39-53 (rev. 4th ed. 2002); WILLIAM
A.KLEINETAL ., FEDERAL INCOME TAXATION 9-10 (13th ed. 2003); JOEL S. NEWMAN, FEDERAL INCOME TAXATION:
CASES, PROBLEMS, AND MATERIALS 135-36 (2d ed. 2002); see Griffith, supra note 21, at 350; Wdfman, supra note
20, at 494; Edward A. Zdinsky, James Madison and Public Choice at Gucci Gulch: A Procedural Defense of Tax
Expenditures and Tax Institutions, 102 YALE L.J. 1165, 1165 (199) [hereinafter Zelinky, Public Chace].

25. Wolfman, supra note 20, at 497; see also Brown & Fellows, Introduction, supra note 9, at 8 (“[T]he tax
expenditure budget has become the primary arbiter of which tax provisions are considered structural and free from
scrutiny and which provisions are considered tax subsidies and subject to conti nui ng reexamination for modi ficati on
or repeal.”); Griffith, supra note 21, at 349-52 (describing the ways in which “[t]he tax expenditure modd has had
asignificant impact on the formulation of tax policy”).
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10 ANTHONY C. INFANTI [22-Jul-04

or tax pendties?® Althoughthetax expenditure concept can be applied to any broad-based tax,* the
income tax is most often used as an exanple by Surrey and McDaniel (as well as other
commentators). In keeping with this practice, theincome tax will beemployed asthe prime example
of the operation of the tax expenditure concept in the discussion below.

1. The Normative Tax Base and Departures from It—The structural provisionsof a tax
“compose the revenue-raising aspects of the tax.”?® For example, the structural provisions of an
income tax would include both the normative provisions of anincometax (i.e., itemsthat would “be
treated in much the same way by any group of tax expertsbuilding the structur e of anincometax” %)
and the provisions that, even though not normative, are necessary to build an income tax.®* Tax
preferencesand penalties congitute “departures from [this] normal tax structure.”*

For Surrey and McDaniel, the Schanz-Haig-Simons definition of income, which posits that
incomeisequal to “the dgebraic sum of (1) the market vaue of rights exercised in consumption and
(2) the changein the value of thestore of property rights between the beginning and the end of the
period in question,”* served asthe starting point for determining which provisionsin the income tax
are structural in nature and which are tax preferences or penalties.®® This economic definition of
income was, however, “termpered . . . by also referring to ‘the generally accepted structure of an
incometax.’”* In making this modification, Surrey and McDaniel’ s purpose wasto “exclude from
classification as tax expenditures certain items of incomethat . . . historically had not been viewed
as income in the United States”®* For example, this modification excluded from tax expenditure
classification “unrealized appreciation (during aper son’slifetime) inasset vauesand imputedincome
from homesor other duralle consumer assets.”*®

26. SURREY, PATHWAY'S, supra note 20, at 6-7; SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21,
at 3; Surrey & McDaniel, Budget ReformAct, supra note 21, at 680; Surrey & McDaniel, Emerging Issues supra note
22, at 227-28.

27. SURREY, PATHWAYS, supra note 20, at 26-29, 155; SURREY & MCDANIEL, TAX EXPENDITURES, supra
note 21, at 233-39; Surrey & Hellmuth, Response to Professor Bittker, supra note 22, at 534-35; Surrey & McDaniel,
I dentify and Control, supra note 22, at 610.

28. SURREY & MCDANIEL, TAX EXPENDITURES, supranote2l, at3; Surrey & McDaniel, Budget ReformAct,
supra note 21, at 680; Surrey & McDanid, Emerging Issues supra note 22, at 228; see also SURREY, PATHWAY S,
supra note 20, at 6.

29. SURREY, PATHWAYS, supra note 20, at 17.

30. Id.; see also SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 186-94.

31. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 3.

32. HENRY SIMONS, PERSONAL INCOME TAXATION: THE DEFINITION OF INCOME AS A PROBLEM OF FISCAL
PoLicy 50 (1938).

33. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 187-88; Surrey & McDanid, Emerging
Issues supra note 22, at 228-30.

34. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 188; Surrey & McDanid, Emerging Issues
supra note 22, at 228.

35. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 188; see also Surrey & MdDaniel,
Emerging Issues!'supra note 22, at 228,

36. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 188; see also Surrey & MdDaniel,
Emerging Issues supra note 22, at 228.
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Using this modified verson of the Schanz-Haig- Smons definition of income, Surrey and
McDaniel identified the following as examples of the structural provisions of anincome tax: “the
definition of net income, the spedficaionof accounting rules the determination of the entitiessubject
to tax, the determination of the rate schedule and exemption levels, and the application of the tax to
international transactions.”*” Together, these structural provisions compose what Surrey and
McDanid referred to asthe “norma” or “normative’ income tax.®

In contragt, tax preferences and penalties congtitute a resdud category and include dl
provisionsthat are not considered to be structural in nature.*® Because tax preferences and penalties
depart from the normative tax structure, they have the effect of either (i) providing governmental
assistance to taxpayers by redudng their normeative tax burden or (ii) exacting a penalty from
taxpayers by increasing their normative tax burden. Proponents of the tax expenditure concept reach
this conclusion by separating tax preferences and penalties into their component parts.

Under tax expenditure analyd's, eachtaxpayer can be viewed as paying to the gover nment the
tax due under the normativeincometax.” Then, taxpayers who are entitled to tax preferences can
be viewed ashaving received a payment fromthe govermment equal to the amount of the preference,
and taxpayers who are subject to tax penalties can be viewved as having been required to make an
additional payment to the government equal to the amount of the penalty.* In the case of tax
preferences, these two payments are, in practice, Smply netted out for the sake of expediency (i.e.,
the tax payment from the taxpayer is smply reduced by the amount that the government owes the
taxpayer).* Thus, under tax expenditure analysis, tax preferences and pendties are the equivalent
of direct expenditure programs and penalties, respectively.®

2. An Example—To take a concrete example, consider the deduction for extraordinary
medical expenses.* Surrey arguedthat thisdeductionisnot part of the normativeincometax because
itisnot “theoretically necessary” for the cal culation of an individual’ snetincome; rather, it represents
no more than one of the ways in which that income can be consumed.”> Surrey asserted that “most

37. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 3; see also Surrey & McDanid, Budget
Reform Act, supra note 21, at 680; Surrey & McDanid, Emerging Issues supra note 22, at 228.

38. E.g., SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, & 2-6; Surrey & McDaniel, Identify
and Control, supra note 22, at 597.

39. SURREY & MCDANIEL, TAX EXPENDITURES, supranote21, at 3; Surrey & McDanid, Budget ReformAct,
supra note 21, at 680; Surrey & McDaniel, Emerging Issues, supra note 22, at 228; see also SURREY, PATHWAYS,
supra note 20, at 6. Tax preferences are discussd in more detail bdow. Seeinfra Part 11.B. A brief discussion of tax
penalties is provided infra note 60.

40. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 25; see also SURREY, PATHWAYSS, supra
note 20, at 6-7.

41. See SURREY, PATHWAYS, supra note 20, at 7; SURREY & MCDANIEL, TAX EXPENDITURES, supra note
21, at 25.

42. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 25.

43. 1d. at 99; SURREY, PATHWAYS, supra note 20, at 129; Surrey, Federal Income Tax Reform, supra note
22, at 354; Qurrey, Tax Incentives, supra note 22, at 713-14.

44. |.R.C..8 213 (2004).

45. SURREY, PATHWAY'S, supra note 20, at 21-23.
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12 ANTHONY C. INFANTI [22-Jul-04

economists would classify these items as tax expenditures”*®  Accordingly, Surrey viewed the
deductionfor medical expenses as no mor e than a gover nment health insurance program’—a stop-
gap messure to fill the void created by the “absence of comprehersive medical care programs,”*
albeit arather “ perverse’* choice of stop-gap measure.

To pursue this example further, if all tax preferences (including the deduction for medical
expenses) wereelimnated fromthe Code, each taxpayer would pay thetax due under the normative
incometax. For individual swho had previously availedthemselvesof the medical expensededuction
(or any other tax preference in the Code), this would result in an increased income tax payment to
the government. If the government still wished to provide finandd assistance to individuals with
extraordinary medcd expenses as a means of relieving hardship, the government could sinply use
the additiona revenue raised by diminating the medical expense deduction to fund a spending
program that woul d providedirect grantsto reimburse extraordinary medical expenses. When viewed
in this light, the medical expense deduction can be seen as the equivaent of a direct gover nment
hedlth insurance program.

Nonetheless, Surrey observed, it would be rather unlikely for Congress to adopt a direct
spending program with the same distribution as the medical expensededuction.® Because the extant
tax expenditure health insurance program is cast in the form of a deduction, the amount of
gover nment financi al assistancevaries according to the taxpayer’ s marginal tax rate.* Consequently,
under an equivalent direct expenditure hedthinsuranceprogram, wealthier individualswould receive
greater financial assistancethan poorer ones. For the same $100 in medical expenses, anindividual
in the 35% tax bracket would receive a government reimbursement of $35 (35% x $100), an
individual in the 10% tax bracket would only receive a government reimbursement of $10 (10% x
$100), and an individual who is too poor to pay income tax would receive no government finandal
assistance to mitigate her hardship (0% x $100). Thisis what Surrey referred to as the “upside-
down” *2 effect of many tax expenditures—inother words, when cast as anexdusonor adeduction,
tax preferencesprovide greater assistancet othewedthy thanthey do to the poor. Aswewill explore
in more detail below,> this inequity is one of the reasons why Surrey and McDaniel at times
advocated the repeal of nearly all tax preferences and their replacement (if deemed appropriate asa
policy metter) with appropriately-designed direct expenditure programs.

3. Making the Distinction—Surrey and McDaniel contended that, inmod cases, it will not
bedifficult to differentiate betweenstructur al provisionsandtax preferencesor penalties.> Normally,

46. Id.

47. See Surrey, Federal Income Tax Reform, supra note 22, at 369; Surrey, Tax Incentives, supra note 22,
a 722. For adiscussion of contrary viewpoints, see infra notes 282—-301.

48. Surrey, Federal Income Tax Reform, supra note 22, at 369; seealso SURREY, PATHWAY S, supra note 20,
at 202.

49. William D. Andrews, Personal Deductionsin an Ideal Income Tax, 86 HARV. L. Rev. 309, 333 (1972).

50. SURREY, PATHWAY S, supra note 20, at 22.

51. Id.; see also ANDREWS, supra note 24, at 23 (“a deduction only reduces taxes by the amaunt of the
alowable deduction multiplied by the taxpayer’s marginal tax rate”).

52. See infra note 81 and accampanying text.

53. Seeinfra Part 11.C.2.

54. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 197, 225; Qurrey, Federal Income Tax
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the arguments made in support of a provisionwill identify it either as sructural in natureor as atax
preference or pendty.> Classification based on these argument swill not, however, be conclusive.
Surrey and M cDaniel contemplated that thelistsof structura provisions and of tax preferences and
penalties would not be etched in stone. They anticipated an evolutionary process tha entails
continual analysis and refinement of the list of tax preferences and penalties:

The tax expenditure concept requires a dynamic and continuing anayss of the
provisons in a tax system As the tax expenditure concept compels closer
condderation of the role of a specific tax provison (or nonprovision) in the overal
tax system, new studies are undertaken, new data are developed, and continual
rethinking of positionsis required.*®

Countering their critics>” Surrey & McDaniel argued that this need for continua anaysis and
refinement i inactuality, astrength of thetax expenditure concept because* the debatesand analyses
are thenmselves importart contributions to the continuing improvement of a country’s tax and
spending structures.”*® Inany event, they downplayed the magnitude of these borderline issues and
their impact on the utility of the tax expenditure concept.*

B. Tax Preferences

In their writings, Surrey and McDanid focused primarily on identifying and analyzing tax
preferences, and did not engagein an extended discusson of tax pendties.® Tax preferences “are

Reform, supra note 22, at 355; Surrey & Hdlmuth, Response to Profesor Bittker, supra note 22, at 533; Surrey &
McDaniel, Emerging Issues supra note 22, at 236-38.

55. SURREY, PATHWAY S, supra note 20, at 28, 49; Surrey, Tax Incentives, supra note 22, at 707, Surrey &
Hellmuth, Response to Profesoor Bittker, supra note 22, at 537; Surrey & McDaniel, Budget ReformAct, supra note
21, at 685; Surrey & McDaniel, Emerging Issues supra note 22, at 228; see also Charles Davenport, Tax Expenditure
Analysis as a Tool for Policymakers, 11 TAX NOTES 1051, 1052 (1980).

56. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 196-97; see also SURREY, PATHWAYS,
supranote 20, at 18-19; Surrey & Hdlmuth, ResponsetoProfessor Bittker, supranote22, at 531-32. For adiscussion
of some of the borderline issues, see SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 197-222.

57. Seeinfra Part 11.D.

58. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 197.

59. Id.; SURREY, PATHWAYS, supra note 20, at 13-14, 19-20; see also Davenpart, supra note 55, at 1052
(“[T]herehas been abroad consensusabout the itemsthat are appropriately on the tax expenditure budget. Therehave
been mild disagreements over five or six itemsin alisting of 85 or more. . . . The only people who think thereisa
seriousdefinitional problem are academics.”); Surrey & McDaniel,Identify and Control, supranote22, at609 (“[Alny
classification system hasits bordelines. The entire Congressional budget process depends in part on the alocation
of d 1 government outl ays among alimited number of budget functions. Obviously, this processentailsmanyborderline
judgments, yet the processoperates.”).

60. For the sake of compleeness, a short disaussion of tax penalties will beincl uded i nthisfootnotefor those
interested in more infarmation. Tax penalties are the converse of tax preferences Rather than departing fram the
normetive incometax in order toprovide government assistance toataxpayer by loweaing her tax burden, atax penalty
departsfrom the normative income tax “ by requi ring a greater tax payment than would occur under the nor mative net
incomebase,” thereby increasing the taxpayer’ stax burden. SURREY & MCDANIEL, TAX EXPENDITURES, supra note
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designedto favor a particular industry, activity, or classof persons.”®* They can “take many forms,
suchas permanent exd ud onsfromincome, deductions, deferralsof tax ligbilities, creditsagainst tax,
or special rates.”®® As described above, under tax expenditure analysis, tax preferences are the
equivalent of “government spending for favored activities or groups, effected through thetax system
rather than through direct grants, loans, or other forms of government asd stance.”®

Some tax preferenceswere expressly enacted with theidea of “induc[ing] actionwhich the
Congress consdeaed in the national interes,” while others have “cloudy” origins but are now
“defended on incentive grounds.”® The deductions for accd erated depredation®™ and charitable
contributions® are examples of incometax provisions inthe former category, andthe deductions for

21, at 29; Surrey & McDanid, Emerging Issues supra note 22, at 242; see also SURREY & MCDANIEL, TAX
EXPENDITURES, supra note 21, at 222. The purpaose of thisincreasein thetax burdenisto render “more expensive
either the continuance d present condud where theconduct is contrary to adesired policygoal or achange to conduct
inconsistent with the pdicy goal.” SURREY, PATHWAYS, supra note 20, at 155; see also SURREY & MCDANIEL, TAX
EXPENDITURES, supra note 21, at 29. Acoordingly, just as tax preferences can be viewed as government spending
programs for selected taxpayers, tax penalties can be viewed as “the functional equivalents of dired government
regulatoryor financial penaltyrules.” SURREY & MCDANIEL, TAX EXPENDITURES, supra hote 21, at 222; seealsoid.
at 29; SURREY, PATHWAYSS, supra note 20, at 155-56; Surrey & McDanid, Emerging Issues supra note 22, at 243.

Exampl es of tax pendties in the income tax include “the various ‘public policy’ provisions that deny
deductions for certain business expenses involving loblying, bribes, o fines.” SURREY & MCDANIEL, TAX
EXPENDITURES, supra note 21, at 29; seealso id. at 223-24; SURREY, PATHWAY S, supra note 20, at 155-56; Surrey
& McDaniel,Emerging Issues supra note 22, at 242. In addition, the denial of deductionswith respect to, and excise
tax impaosed on, gdden parachute payments conditutes a tax penalty. 1.R.C. 88 280G, 4999 (2004). There are a
number of ather excise taxes in the Code that also srve regulatory purposes. See, eg., id. 88 4001, 4064,
4401 (concerning luxury passenger automabiles, gas guzzling automobiles, and wagering, respedively); see also
SURREY, PATHWAYS, supra note 20, at 155-56; Surrey & McDanid, Emerging Issues supra note 22, at 246-52.
Given the equivalence o these tax penalties to direct government regulatay or penalty provisions, Surrey and
McDaniel urgedpolicymakersto make an educated decison when choosing the means for implementing government
regulation. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 223. They advocated an analysis in bath
casesof theregulation’ s“necessity, effectiveness, andcorrespondenceto other direct penalty programs.” 1d. Although
they did nat devel op their discussion of tax penalties tothe same extent as their discussion of tax preferences, Surrey
and McDaniel did speculate that tax penal ties shar e some of the negative aspeds of tax preferences, see infra pp.
15-16; for example, tax penalties also have an upside-down effed (i.e., the amount of the penalty increases with
income), and they entail the same problems with regard to tax administration and the legid ative process as tax
preferences. SURREY & MCDANIEL, TAX EXPENDITURES, supranote21, at 223; Surrey & McDaniel, Emerging Issues,
supra note 22, at 251-52. Building on Surrey and McDaniel’ swork, Eric Zolt has further analyzed tax penalties and
has attri buted to them many of the same negative aspectsthat Surrey and McDaniel attributed totax preferences. Eric
M. Zolt, Deterrence via Taxation: A Critical Analysis of Tax Penalty Provisions, 37 UCLA L. Rev. 343, 374-76
(1989).

61. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 3; Surrey& McDanid, Budget ReformAct,
supra note 21, at 680; Surrey & McDanid, Emerging Issues supra note 22, at 228.

62. SURREY & MCDANIEL, TAX EXPENDITURES, supranote 21, at 3; seealso SURREY, PATHWAY S, supra note
20, at 93-100; Surrey, Federal Income Tax Reform, supra note 22, at 353-54; Surrey & McDaniel, Budget Reform
Act, supra note 21, at 680; Surrey & McDanid, Emerging Issues supra note 22, at 228.

63. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 3; see also Surrey & McDanid, Budget
Reform Act, supra note 21, at 680; Surrey & McDanid, Emerging Issues supra note 22, at 228.

64. SURREY, PATHWAY S, supra note 20, at 126-27; see also Surrey, Tax Incentives, supra note 22, at 711.

65. 1.R.C. 88 167, 168 (2004).

66. 1d. 8 170. Far an argument that the deducti on for charitalle contributionsin many casesis nomore than
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home mortgage interest® and state and local taxes®® are examples of income tax provisions in the
latter category.® Yet other preferences were not enactedto “induce]] certain activities or behavior
in response to the monetary benefit available,” but were generally intended to relieve hardships.”
These hardships could be either personal (e.g., extraordinary medical expenses™ or blindness’?) or
administrative (e.g., complex tax computations’) in nature.™

Because any tax preference canbe drafted as either atax expenditure or adrect expenditure
program,” Surrey and M cDaniel urged policymakers to make an educated decision when choosing
the means for implementing government expenditure programs.” They devoted nearly an entire
chapter of their 1985 book Tax Expenditures, which was published severa months after Surrey’s
passing,”” to explaining that “most perceived differ encesbetweentax and direct expenditure programs
are not inherent in the two approaches. Instead, they generally reflect differences in program
design.”” Surrey and McDaniel contended that some of thejustifications for choosing tax over direct
expenditure programs do not hold up under scrutiny, and that some of the disadvantages of tax
expenditure programs are also shared by direct expenditure programs.”

Nevertheless, Surrey and McDaniel did identify a number of differences—both positive and
negative—betw een tax and direct expenditure programs. They included in the negative column:®

° Upside-down Effect of Exclusions and Deductions. The benefit provided by
exclusions and deductions is proportional to each taxpayer’s marginal tax rate, with
the highed rate taxpayers receiving themos benefit.®

arefinement of an ideal incometax baseand not a departure fromit, see Andrews, supra note 49, at 344-75. For a
response to this argument, see SURREY, PATHWAYS, supra note 20, at 19-23, and SURREY & MCDANIEL, TAX
EXPENDITURES, supra note 21, at 205 n.32.

67. 1.R.C. § 163(h) (2004).

68. 1d. § 164.

69. SURREY, PATHWAYS, supra note 20, at 127.

70. SURREY, PATHWAY S, supra note 20, at 126-28; see also Surrey, Tax Incentives supranote22, at 711-12.
In somesituaions these provisons may also haveincentive effects (e.g., the dedudion for extraordinary medical
expenses may induce the purchase of health insurance). SURREY, PATHWAY S, supra note 20, at 126-28.

71.1.R.C. § 213 (2004).

72.1d. 8 63(f)(2).

73. E.g., id. 88 174 (research and expaimental expenditures), 613 (percentage depldion); see SURREY,
PATHWAYS, supra note 20, at 127; Surrey, Tax Incentives, supra note 22, at 712.

74. SURREY, PATHWAYS, supra note 20, at 126-28; Surrey, Tax Incentives, supra note 22, at 712-13.

75. See supra note 43.

76. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 99, 114-15; seealso SURREY, PATHWAYS,
supra note 20, at 129-30; Surrey & McDanid, Emerging Issues supra note 22, at 287-88.

77. Wolfman, supra note 20, at 491.

78. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 114.

79. 1d. at 100-03; see also SURREY, PATHWAY S, supra note 20, at 130-34, 138-39; Surrey, Tax Incentives
supra note 22, at 715-20, 725-26.

80. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 103-07; see also SURREY, PATHWAYS
supra note 20, at 13438, 141-46; Surrey, Tax Incentives, supra note 22, at 720-25, 727-32.

81. Surrey and McDaniel sugged, howeve, that the upside-down effect may be mitigated by employing
refundable and taxable credits in place of exclusions or deductions. SURREY & MCDANIEL, TAX EXPENDITURES,
supra note 21, at 108-11.
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° Exclusion of Non-taxpayers. Non-taxpayers are automatically excluded from any
program effectuated through the Code Persons may be non-taxpayers for a number
of reasons. because they are low-income, in aloss situation, or exempt from tax.

° Dependenceonthe Tax Rate Sructure. If aprogramiseffectuated throughthe Code,
then a change in the tax rates will result in a concomitant change in the benefits
provided by the program.

° Lower Visibility of Tax Expenditures. Tax expenditure programsarelessvisble than
their direct expenditure counterparts, which resultsinalesser level of scrutiny for tax
expenditure programs.

° Inability to Ensure that Tax Expenditures W Be Used for Their Intended Purpose.
For example, in the individual tax shelters of the 1970s and 1980s, the intended
recipients of the tax benefits afforded by tax expenditure programs repackaged and
sold those bendfits to high-income persons who were not the intended recipients of
the berefits, but who wanted to shelter income unrelaed to the purpose of the tax
expenditure program.®

° Administrative Concerns. Tax expenditure programsincrease the complexity of the
tax laws for non-tax reasons, and also require the I nternal Revenue Service to devote
administrative resources to non-tax programs.

° Responsibility for the Program. A tax expenditure program is under the jurisdiction
of the Department of the Treasury, which generally does not have any particular
expertise in the substantive areas implicated by the program. In contrast, an
equivalent direct expenditure program would be under the jurisdiction of the
executivebranchagency that (i) has expertise in the substantive areaimplicated by the
program and (ii) would be more likely to monitor the effectiveness of the program.
A similar critique was made concening the allocation of jurigdiction among
congressional committees (i.e., tax expenditure programs are controlled by the tax
committees, whiledirect expenditure programswould be controlled bythe committee
with jurisdiction over thesubstartive areainplicated by the program).®

° Perception of Unfairness. Because tax preferences single out certain taxpayers for
a reduction in their tax burdens, they create the perception that the tax sysem is
unfair in the allocation of the overall tax burden.

82. For anin-depth discussion of tax sheltersinvolving tax preferences, see SURREY, PATHWAY S, supra note
20, at 100-19.

83. Surey and MdDanid suggest ways in which a tax expenditure program might be structured in order to
allow the Interna Revenue Service (or the congressional tax commi ttees) to take advantage of the experti se of the
executive branch agency (a- congressional committee) with jurisd ction ove the subgantive area implicated by the
program. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 111-12.
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Surrey and McDaniel included the following differences in the positive colunm: (i) the fact that tax
expenditures are morepaatable to taxpayers because they do not view them as government subsidies
and (ii) the ability to take advantage of an existing and effective administrative framework (i.e., the
I nternal Reverue Service).®

C. The Import of Tax Expenditure Classification

1. Introspective Version—Surrey and McDanid gave conflicting signals—even within the
same piece—about the import of classifying a provision & a tax preference or a tax penaty. At
times, they seemed to describe the tax expenditure concept in a neutral fashion, as no more than an
informational tool for policymakers.® Under thisview, thetax expenditure concept wasintended to
highlight, andthenfill, aprevioudy unrecognizedinformation gapinthe formulation of budgetary and
tax policy. Tax expenditureanaysisfirst makesclear the equivalency of tax preferencesand peralties
on the ore hand and their direct spending and direct penalty counterparts on the other; then, it
attemptsto clarify the relevant factors tha policymakers should consider when choosing between
these two means to the same end.®* In later years, Surrey and McDanid aso discussed the
importance of the tax expenditure concept as a tool for policymakers to identify all forms of
government spending when tough economic times notivate them to try to control government
spending.®” The ultimate goal of the introspective version of thetax expenditure concept appears,
therefore, to be the fostering of educated decisionmaking by policymakers.®

In 1976, Surrey and McDaniel articulated thisintrospective version of thetax expenditure
concept in afootnote responding to their critics:

There appearsin some quartersto be misconception regarding the significance to be
attached to the presence of aniteminthe tax expenditure lig. Some assume that this
liging is an automatic statement that the tax expenditure is bad per se and a
“loophole” in the popular usage. The listing, however, is not pgorative, but only
descriptive of the included items as “spending” and not “taxing” provisions. The
spending programs embodied in the liging may be helpfu or harmful, necessay or
unnecessary. The answers to these queries, however, lie not in the listing but in a

84. 1d. at 107-08; see also SURREY, PATHWAYS, supra note 20, at 147-48.

85. E.g., SURREY, PATHWAYS, supra note 20, at 30-40 (setting forth this version of the tax expenditure
concept, but peppeaing it with statementsthat refl ect theabsol utist version of the concept described in the text bd ow);
Surrey, Federal Income Tax Reform, supra note 22, at 360-62 (same); Surrey & Hdlmuth, Response to Professor
Bittker, supra note 22, at 530 (articulding the introspective verdon of the tax expenditure concept); Surrey &
McDaniel, Budget ReformAct, supra note 21, at 684-85, 692—93 (setting forth the introspedive version of the tax
expenditureconcept, but peppering it with statementsthat reflect the absd utist version of the cancept desaribed inthe
text below); see Karzon, supra note 21, at 1413 (“In his original work, Surrey adopted a dual stance, that of a tax
technician and a tax moralist, and condemned most tax expenditure items. . .. Hisvauejudgments on the wi sdom
of eliminating certain tax expenditures that he faund olj ecti onabl e sometimesobscured the val ue of the technique he
had devised.”).

86. See, e.g., SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 99-117.

87. Surrey & McDanid, Identify and Control, supra note 22, at 606—09.

88. See supra note 76 and accompanying text.
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careful analysis of the programs represerted in the items listed. This is of course
equdly the situation for each itemlisted inthe direct budget &

Later, Surrey and McDaniel went so far as to incorporate the introspective version of the tax
expenditure concept into their genera description of the concept in the firs chapter of Tax
Expenditures:

The clasdfication of an item as atax expenditure does not initself make that item
either a degrable or an undesirable provison; nor does it indicate whether the
inclusion of theitam in thetax sygem isgood or bed fiscal policy. The dassification
of anitem as a tax expenditure is purely informative, just as the presence of an item
in the direct budget of a government isinformative; it issimply away of announcing
that the item isnot part of the nor mativetax structure. Thisbeing so, itisappropriate
to ask whether the presnce of those items in the tax system is desirable or
undesirable, giventhe existing budget policy, tax policy, and other relevant criteria.®

2. Absolutist Version—At other times, however, Surrey and McDaniel seemed to view tax
expenditureandysisas a near ly pointless endeavor becauseit will dmost invariably lead to the same
conclusion; namely, that dmost all tax preferences should be elimnated fromthe Code and, under
appropriatecircumstances, shoul d be replaced with direct expenditureprograms.® Surrey contended
that a comparison of tax and direct expenditure programs would “favor[] resort to the direct
programsinnealyall cases as the method of providing the encouragement of governmental financial
assistance.”® Direct expenditure programs would be favored because “many tax incentives will be
seen as either inequitable, often to the point of being 0 grosdy unfair as to be ludiaous, or
ineffective.”® Thus, this absolutis version of the tax expenditure concept was based on a
determination that inequity and inefficiency are endemic to tax expenditures.*

89. Surrey & McDanid, Budget ReformAct, supra note 21, at 685 n.22.

90. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 5-6. Karzon contendsthat thisstatement
“refledsthat thetax expend tureconcept has matured,” and “evidences a separ ation of political valuejudgmentsfrom
professional tax craftamanship.” Karzon, supra note 21, at 1413. Nevertheless, acareful review of Tax Expenditures
uncoversanumber of these“political valuejudgments’ (or what | refer toin thetext below asthe” absolutist” version
of thetax expenditure concept) in later portions o that book. Seeinfra text accompanying notes 114-116.

91. SURREY, PATHWAYS, supra note 20, at 208; Surrey, Tax Incentives, supra note 22, at 726-27. See
SURREY, PATHWAYS, supra note 20, at 175-208, for areview of all of the items in the 1972 tax expenditure budge,
and seeid. at 8-11to determinewhich could smply bejettisoned, which could ber emoved from the Code and replaced
with direa expenditureprograms, andwhich shoud beretained intheCode It isworth noting that, of all of theitems
in the 1972 tax expenditure budget, Surrey only identified one (theinvestment credit for machinery and equipment)
asapotential candidate to remain in the Cade. Id. at 206-07. In asimilar review of the 1969 tax expenditure budget,
Surrey did not identify asingle item as a potential candidatetoremain in the Code. See Surrey, Federal Income Tax
Reform, supra note 22, at 361-62, 364—71.

92. SURREY, PATHWAYS, supra note 20, at 155; see also id. at 148; Surrey, Tax Incentives, supra note 22,
at 734.

93. SURREY, PATHWAYS, supra note 20, at 179; see also id. at 179-80, 198; Surey, Federal Income Tax
Reform, supra note 22, at 360; Surrey & McDanid, Budget ReformAct, supra note 21, at 697-98.

94. See generally Davenpart, supra note 55, at 1052.
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Tax preferences are considered to be inequitable because they are distributed in an upside-
down fashion (i.e., taxpayers in the upper tax brack ets receive the most benefits while thosein the
lowest tax bradkets receive the least bergfits).” In addition, tax preferencesthat are fashioned as
deductions, exclusions, or exemptionsautomaticall yexd ude nontaxpayersfromrecea ving any benefits
whatsoever.*® This adversely impactsthe verticd equity (i.e., progressivity) of the tax sysem.?” In
addition, tax preferences adversdy impact the horizontd equity of the tax system by treating
taxpayers with the same level of income differently based on the uses to which they put their
income*®

Tax preferences may be considered inefficient™ for a number of reasons. Some tax
preferencesare inefficient because they do no more than “pay [taxpayers] for continuing to engage
intheir activities.”'® Other tax preferences* areinefficient because the tax savings (subsidies) greatly
exceed the value of theactivity induced.”*®* Yet other tax preferences “are inefficient because they
provide tax savings to middlemen who delive the government assistance to the targeted
beneficiaries.”'*

Under the asoutig version of the tax expenditure concept, simplification would ke a
collateral benefit of eliminating these inequitable and inefficient provisions from the Code because
“tax preferencesare amagjor source of complexity.”'® Asit is, the normative income tax must track
the complexity of the myriad of economic arrangements that taxpayers aeate.’™ Tax
preferences—when viewed as disguised spending programs—unnecessar ily add to the required level
of complexity in the normative income tax, becausethey import into the Code “the complexiti es of
spending programs”'® and often later entail the addition of another layer of complexity “as tax

95. SURREY, PATHWAY'S, supra note 20, at 68-72; SURREY & MCDANIEL, TAX EXPENDITURES, supra note
21, at 71-72; Surrey, Tax Incentives, supra note 22, at 720-25; Surrey & McDanid, Budget ReformAct, supra note
21, at 693-95; Surrey & McDaniel, Emerging Issues, supra note 22, at 254-56. For a discussion of the harizontal and
verticd equity implications of individual tax preferences, see SURREY, PATHWAYS, supra note 20, at 60-68, and
SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 72, 77-80.

96. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 72; Surrey, Tax Incentives, supra note 22,
at 720; Surrey & McDanid, Budget ReformAct, supra note 21, at 693.

97. SURREY, PATHWAYS, supra note 20, at 68-69; Surrey, Tax Incentives, supra note 22, at 723.

98. SURREY, PATHWAY S, supra note 20, at 69.

99. For an exploration of the definition of efficiency for this purpose as well as a defense of tax preferences
as potentially dfident under same circumdances, e Zdinsky, Efficiency, supra note 21.

100. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 82.

101. Id. at 83.

102. Id. at 83-87; see also SURREY, PATHWAYS, supra note 20, at 106-07, 211, 238-44; Surrey, Federal
Income Tax Reform, supra note 22, at 372-73; Surrey & McDanid, Budget ReformAct, supra note 21, at 704-05;
Surrey & McDanid, Emerging Issues, supranote 22, at 256; Surrey & McDaniel, | dentify and Control, supra note 22,
at 622.

103. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 91; see also Surrey & McDanid, Budget
Reform Act, supra note 21, at 707; Surrey & McDanid, Emerging Issues supra note 22, at 275.

104. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 91-92; see also Surrey, Tax Incentives,
supra note 22, at 731; Surrey & McDaniel, Budget ReformAct, supra note 21, at 707; Surrey & McDaniel, Emerging
Issues supra note 22, at 276.

105. SURREY & MCDANIEL, TAX EXPENDITURES, supranote 21, at 92; seealso Surrey, Tax I ncentives, supra
note 22, at 731-32; Surrey & McDanid, Budget ReformAct, supra note 21, at 707; Surrey & McDanid, Emerging
Issues supra note 22, at 277.
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reformers seek to limit the adverse effects of the tax expenditure on tax equity. The net result isa
tax system of ever-increagng complexity and financial assistance programs that are often irrational
and sometimes counterproductive.”'® Consequently, Surrey and McDanid concluded that “[i]t is
clear that enormous tax simplification could be achieved by reped of all tax expenditures in the
income tax.” 1%

Surrey’s articulation of this absolutist verson of the tax expenditure concept was at times
brusque.’® For example, in discussing the inability of nontaxpayers to reap the benefits of tax
preferences, he stated in Pathways to Tax Reform that, “[o]f course, this problem is really an
illugration of the lack of wisdlominever turning to the tax expenditurerouteinthe first place to grant
assistance rather thanto a direct subsidy.”*® In another passage, Surrey stated that

[m]ost of thetax expenditure programs should either be scrapped because the federal
financial assistance they provide is not warranted by the nation’s priorities or be
replaced by direct assigance measures that can readily be devised*°

Inalaer article, Surrey and McDaniel warned that these replacement direct expenditure programs
would probably not look anything like their tax expenditure counterparts:

If faced with direct outlay programs having the same benefits as the tax expenditure
items, itis afairly easy conclusion that Congress would not replacethem asis. The
programs would be expensve as outlay items; they would lack any cos- benefit
judificaion; they would, through the grossing-up, be clearly seen as upside-down
programs because thegross up must, under progressiverates, produce higher outlays
for the well-off as compared to those below the income levels of the upper
brackets.™*

106. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 93.

107. Surrey & McDanid, Emerging Issues supra note 22, at 276.

108. See Karzon, supra note21, at 1413 (indicatingthat Surrey’s“value judgments. . . sometimes obscured
the value of thetechniquehe had devised”); Wolfman, supra note 22, at 344 (stating that Surrey “may have carried
his tax expenditure thesis a bit too far, too olsessively—almost theologically™).

109. SURREY, PATHWAYS, supra note 20, at 250; see also id. at 247 (“For the most part thesecoursesare
indir ect approachesin the sen se that they assume the conti nuance of sometax expenditures hut seek to modify the tax
benefitsproduced bythe expenditures and thus reduce the tax abuses and inequities generated by those expenditures.”);
Surrey, Federal Income Tax Reform, supra note 22, at 359 (“| have disaussed dsewhere the camparison of these tax
expenditures, or tax incentives, with direct expenditures as devices for implementing government policies, and
conduddd that the caseis very strong against theuseof the tax device.”); Surrey & McDaniel, Identify and Control,
supra note 22, at 625 (“many a tax expendture has been approved tha waould never have aurvived for amoment if
structured as a direct spending program™).

110. SURREY, PATHWAYS, supra note 20, at 209. Surrey did admit, however, that afew programs(e.g., the
exclusion of interest on state and | ocal bonds and the deductibility of non-businessstate and loca taxes, the deducti on
for charitable contributions, and assistance for owner-occupied homes and rental housing) would “requir e further
analysis'; namdy, atailoring of the altenative dired expenditure program toincorporate spedal requirementsthat
exist in thetax expenditure program. 1d.

111. Surrey & McDanid, Identify and Control, supra note 22, at 600.
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In explaining the impact of tax preferenceson horizontal and vertical equity, Surrey asserted
that

[iJtisthuscdear that mog tax incentives have decidedly adverse effects on equity as
between taxpayerson the same income levd, and d 0, with respect to the individual
incometax, between taxpayerson different incomelevels Asaconsequenceof these
inequitable effects, many tax incentives ook, and are, highly irrational when phrased
as direct expenditure programs structured the same way. Indeed it is doubtful that
most of our existing tax incentives would ever have been introduced, let alone
accepted, if so structured, and many would be laughed out of Congress.**2

After setting forth afew examplestoillustrate his point, Surrey then continued hiswithering criticism
of tax preferences:

This critidan—that tax incentives produce inequitable effects and upside-down
benefits—is vaid as to the genera run of tax incentives. It demonstrates why tax
incertives make high-income individual sstill better off and result in theparadox that
we achieve our socia goals by increasing the number of tax millionaires. The
marketplace does not work this way—for the individual who earns his profits, even
high profits, by meeting a need or desre of society, finds his rewards subject to the
progressiveincometax. The economic system isthus functioning asit isintended it
should, and the tax system, which acts as a control, is also functioning asintended.
But when rewards are in the form of tax incentives, the latter control is eliminated,
and tax millionaires are produced.™

Althoughtherhetoric did soften somewhat by the time Surrey and McDan el co-authored Tax
Expenditures, even that work is peppered with statements that evince the absolutist version of the
tax expenditure concept. For example, in discussing the inequity of tax preferences, Surrey and
M cDaniel stated tha

the overw helming mgjority of tax expenditure programsdisproportionately benefit the
upper-income groups. Not only arethetax expenditure provisionsthe primary cause
of perceived tax inequity, but it also seemssafe to say that they fail to achieve what
most Americanswould perceiveto beafair distribution of funds, measured by criteria
applied to direct spending programs.***

112. Surrey, Tax Incentives supra note 22, at 721-22; see also SURREY, PATHWAY S, supra note 20, at 136.

113. Surrey, Tax Incentives, supra note 22, at 722-23 (footnote amitted).

114. SURREY.& MCDANIEL, TAX EXPENDITURES, supra note 21, at 72; see also Surrey & McDaniel,
Emerging Issues supra note 22, at 255-56 (containing a similar stat ement).
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When later dscussing the inefficiency of tax preferences they dated that

[t]he conclusion to be drawn from all this evidence is that many tax expenditure
incertives or corregponding direct programs may have little justification. Certainly
most existing studies on the efficiency of tax expenditure incentivesindicate a low
response in relation to the funds involved.**

They al remarkedthat “[t]ax simplificationwill be impossible if these tax expenditures persist.”**®
D. Criticism of the Tax Expenditure Concept

Since being popularized by Stanley Surrey in the late 1960s and early 1970s, the tax
expenditure concept has been sharply criticized both within and without academic circles. These
critiques of the tax expenditure concept—and, more particularly, its application to the U.S. federal
income tax—have taken a vaiety of forms. | will first summarizethe academic critiques and then
summarizethe critiques made by non-academics (usudly, politiciars).

1. Critiques Made by Academics—Many of the academic critiques revolve around the
diginctiondrawn by Surrey and McDaniel between (i) the structural provisions of atax and (ii) tax
preferencesand perelties. Somecommentatorsdoubt the posshility of dividing tax provisdons into
these two categories because they question the existence of “anideal or correct incometax structure,
departures from which will be reflected as ‘tax expenditures’ in the Naional Budget.”**” Others

115. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 87.

116. Id. at 26.

117. Bittker, supra note 21, at 248; see, e.g., id. at 251 (“the Treasury s full accounting’ [of tax expenditures]
will have to select one ‘ correct’ model against which to measure exiging law. Because | see no way toseled such an
‘official’ model for these structural provisions, | am not sanguine about the prospectsfor a‘full accounting.’”); Baris
|. Bittker, The Tax Expendi ture Budget—A Reply to Professors Surrey & Hellmuth, 22 NAT'L TAX J. 538, 541 (1969)
(“At bottom, however, every tax structure, whether on the books or projected, isan assemblage of vaue judgmentson
scores of issuesthat couldplausibly havebeen decided dfferently. Tobestow thelakel ‘ carrect’ on any of these human
creationsisto misuse theterm.”); Douglas A. Kahn & Jeffrey S. Lehman, 54 TAX NOTES 1661, 1663 (1992) (“The
tax expenditure budget basdine. . . is‘normative’ inthe sensethat it advances a particular moral or pditical claim.
It reflectsa particul ar balance among theided sof efficiency, equi ty, neutrality, admini gtrability, privacy, charity, and
pragmatism. But, each of the six perspedives enumerated in the prior section is ‘normative’ in precisdy the sme
way.”); Michael 1 Mclintyre, A Solution to the Problem of Defining a Tax Expenditure, 14 U.C. DAVISL. Rev. 79
passim (1980) (acknowledging thecritics forceful argument that thelist of tax expendituresarrived at using the idea
of a“narmative” or “ideal” income tax “has no serious claim of legitimacy,” and propos ng an alter native means of
identifying tax expenditures that avoids the need to create a consensus list of structural provisions); Walter J. Blum,
Book Review, 1 J. CORP. TAX'N 486, 488 (1975) (reviewing SURREY, PATHWAYS TO TAX REFORM, supra note 20)
(indicatingthat tax expenditure analysisis“averyuseful analytical tool,” but arguing that, by moving pad thoseitems
that are universally considered to be tax expenditures and relying on the concept of a normative income tax, Surrey
has pushed the tax expenditure concept “beyond its defensible boundaries and assign[ed] it far too great a role”);
SHAVIRO, supra note 21, at 41-42 (*1n sum, tax ex penditur eanalysiscan berescued from thevacuity of thedisti ncti on
between taxes and spending if we reinterpret it to identify provisions in the tax laws that Musgrave’ s digributional
branch would be unlikely to employwhen acting on the bad's of broad equitable considerations . . . [This approach]

http://law.bepress.com/pittlwps/art3



22-Jul-04] ATax CRITIDENTITY CRISIS? 23

accept or assume the existence of an ideal income tax basg but disagree about its composition.*
One commentator has agreed with the ideabehind tax expenditure analyss, but feels that Surrey’s
articulation of “a normative income tax [is] so irherently subjective that it deprives the tax
expenditureconcept of its persuasive force.”*** Another commentator has faulted Surrey for failing
to justify and explain his choiceof net incomeas the ideal tax baseinterms of “anatractiveprinciple
of distributivejustice.”*?

Yet other commentators criticize or reject the pejorative connotation given the tax
expenditurelabel by the absolutist vers onof the concept.*”* Some of these commentators argue that
tax expenditures may, in fact, be a useful policy tool under some circumstances.*”> Two of them

helps to show, moreove that Bittke’s critique of tax expendture analysis was overdated, unless one confines the
critique (as Bittker perhaps intended) to rebutting overstated daims that one particular rendering of the ‘true

distributi on systemiscanonical. Althoughwelack an agreed conceptual model of exactly what thedi stributi on branch

should do, we do not lack widely shared approaches to how we should think about what it istrying to do.”); see also
Davenpart, supra note 55, at 1051; Zdinsky, Efficiency, supra note 21, at 978.

In arecent article, a commentator pointed out that thisbaselineissue is na unique tothe tax expenditure
budget (and the tax expenditure concept on which it is based), but also existsin the “reguar” federal budge that it is
meant to supplement. Juie Ran, Truth in Government: Beyond the Tax Expenditure Budget, 54 HASTINGSL .J. 603,
615-17 (2003).

118. See, e.g., Andrews supra note 49, at 313-15 (contending tha the ideal tax base should consist of
persanal consumption and accumul ation of goods and services and arguing tha, using thistax base, the deductions
for chariteble contributions and medcal expenses should not be classfied as tax expenditures because they are
refinementsof, rather than departuresfrom, thisideal tax base); Jeffrey H. Kahn, Personal Deductions—A Tax*“ Ideal”
or Just Another “ Deal ” ?, 2002 L. REvV. MicH. ST.U.—DETROITC.L. 1, 6-9 (2002) (assumingtheexistenceof anideal
tax base and arguing that thedeductions for medical expenses, charitable contributions, personal casualty losses and
home mortgage interest should not be classified as tax expenditures); see also Bruce Bartlett, The End of Tax
Expendituresas We Know Them?, 92 TAX NOTES 413, 416-17 nn.26—-37 (2001) (citing anumber of articles arguing
that certain provisions should not be considered departures from the normative tax structure).

119. Victor Thuronyi, Tax Expenditures: A Reassessment, 1988 DUKE L.J. 1155, 1155-56 (proposing the
identification and liging of “ substitutabletax provisions’—which ar e “tax law provision[s] whose purposesa non-tax-
based federal program can achieve at least as effedivdy”—as a more “warkable” alternative to the tax expenditure
budget); see also SHAVIRO, supra hote 21, at 2-3 (claiming that “taxes’ and “spending” ar e not coherent categories,
but arguing that tax expenditure analysis may serve auseful purposeif recast “in termsof Richard Musgrave’ sfamous
distinction between the allocative and distributional branches of the fiscal system”).

120. Griffith, supranote 21, at 364; seeal so Gwen Thayer Handel man, Acknowl edging Wor ker sin Definitions
of Consumption and Investment, in TAXING AMERICA, supra note 9, at 119, 121, 122-24 (criticizing Surrey for
ignoring the perspective of wakers “in accommodating theory to practice” in tax expenditure analysis).

121. SeeBartlett, supranote 118, at 414 (“ Surrey clearly intended theterm ‘ tax expenditure’ to be pgjorati ve,
undermining political suppart for tax preferences.”); Ran, supra note 117, at 612 (“The implicit assumption that all
tax expenditures are bad can also be distracting.” (foatnote omitted)); Gene Steuerle, Some Thoughts on the Status of
Tax Expenditures, 68 TAX NOTES 485, 486 (1995) (“I have dways been convincal that the tax expenditure budget is
a useful concept for examining different programs within the income tax, but | donot adhere tothe view that a ‘tax
expenditure is bad pe se, any mare than adired expenditureis bad per se.”); David A. Weisbach & Jacob Nussim,
The Integration of Tax and Spending Programs, 113 YALE L.J. 955, 958, 972-82 (2004) (descibing the tax
expenditure concept and indicating that Surrey “generally condemn[ed] tax expenditures’).

122. See, eg., Kahn & Lehman, supra note 117, at 1663-64 (making the argument that “the special
deductionsfar the blind and the dderly . . . can be seen as rough adjustments tothe standardized hypathetical utility
curve—a crude recognition that those who are blind or aged must spend more to meet their basic needs than young,
sighted taxpayers must gend”); Zdinsky, Efficiency, supra note 21, passim (challenging the notion that tax
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criticize Surrey for focusing too narrowly on tax policy; they argue that he should instead have taken
a more holigtic view of the ingtitutional design of the government when consdering how best to
implement government programs (i.e., through atax expenditure or a direct spending program).*?
For example, they contend that, even if a program may render the tax system mor e complicated, it
should still be implemented through the tax system if, on an overall basis, that program would better
achieve the stated objectivesthan a direct spending program.*** Another commentator questionsthe
assationthat “tax deductions and exclusions undermine the progressivity of the tax system because
they are worth a greaer dollar amount to the rich than to the poor,” and argues indead that
“deductions and exclugonscan reduce the rd ative tax burden of the poor and meketherdative after-
tax distribution of income more equal.”**°

2. Critiques Made by Non-Academics—The tax expenditure concept has also come under
firefromnon-academics. Some non-academicsreiterateor expand uponthe argumentssummarized
in the previous section.*?® Othersassert that the tax expenditure concept “implicitly assumesthat al
income bdongsto the government.”**" This objection was rejected by Surrey (and even by certain

expenditures are inefficient); Zelinsky, Public Chaice, supra note 24, passim (challenging the notion that the
Congressonal committees and adminidrative agencieswith jurisdiction ove the subgantive areas affected by tax
expenditures are superior vehicles for designing government programs than are thetax-writing committeesand the
Treaury Department and Internal Revenue Service); see also Maureen B. Cavanaugh, On the Road to Incoherence:
Congress, Economics and Taxes 49UCLA L. Rev. 685, 687-90 (2002) (advocating theapplicati an of tax expenditure
analysisto payroll taxes, but acknowledging the utility of tax preferences and penal ties and arguing that Congress
should“ restore some coher ence to tax policy by restricting the use of tax subsidiesto encourage acti vities with positive
externalities and the use of tax penalties to reflect the negative external costs associated with those activities’).
123. Weidhach & Nussim, supra note 121, at 957-58, 980-82.
124, If the underlying poli cy is held constant, there are no effects d putting a program
into or taking a program out o the tax system even if dang so hurtsor enhances
traditional notions of tax pdicy. Welfareis the sameregard essof whether the
program is formally pat of the tax system or islocated somewhere else in the
government. If we migakenly look only at the tax system instead of overall
government policy, we will draw the wrong conclusions. Putting a program into
the tax system makesthe tax systemlodk more complicated, but there i s unseen
simplification elsawhere. The tax system will seem less efficient, but the
efficiency of government policy is unchanged.

Id. at 958.

125, Griffith, supra note 21, at 366.

126. See, e.g., C. David Andeson, Conventional Tax Theory and “ Tax Expenditures’ : A Critical Analysis
of the Life Insurance Exanple, 57 TAX NOTES 1417 (1992); Bartldt, supra note 118, at 419-20.

127. Zelinsky, Efficiency, supra note 21, at 979; see also Heidi Glenn, Bush Administration Questions Value
of Tax ExpendituresList, 91 TAX NOTES 535, 535 (2001) (in explainingthe Bush administration’ s questioning o the
utility of thetax expenditure concept, indicating that “[s]everal econamists suggestedthat along-standing ideological
debateove the term tax expenditureisrealy what'sat issue here. ‘It could be that their concern is that the rhetoric
[of the list] suggestsit’s the government’ s money and not the peoplés money.’”); Thuronyi, supra note 119, at 1178
(*Pditidans commonly atack the tax expenditure concept for assuming that our money belongs to the government
and that the government is daing us a favor by not taxing it.”).

For examplesof thi sargument, see OFFICEOFMGMT. & BUDGET, EXECUTIVEOFFICE OF THE PRESIDENT, THE
BUDGET OF THE UNITED STATES GOVERNMENT, 1983: SPECIAL ANALYSIS G: TAX EXPENDITURES 3 (1982)
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of his acadeic critics) as misinformed.'?® As described above,'® the tax expenditure concept does
not contemplatet hat “the government has apreeminent clamon the society’ sresources”** Rather,
the tax expenditure concept contemplates only that all taxpayers pay a normative tax (at rates
determined by Congress—whet her high, low, or moderate), and that the government then returnsa
portion of that tax payment to taxpayers who benefit from tax preferences or demands a further
payment from taxpayers on whom tax penalties are imposed.

The tax expenditure concept has also been attacked by two Republican presidential
administrations.  First, in 1982, the Reagan administration essentially rejected Surrey’s tax
expenditure modd.™" The administration criticized the term “tax expenditure” as “mideading in
severa respects.”*** It also contended that “there are formidable difficultiesin trying to define the
underlying concept”:** “The standard of an ‘ideal’ income tax has often been suggested for
ddinesating tax subsidies. However, there is no common agreement onthe details of suchanormative
standard and many would regar d such a standard asan impractical tax base.”*** In place of the Surrey
modd, the adminidration set forthitsown “reference law” approach, under whichaprovisionwould
be classified asa “tax subsdy” if it is (i) “specid” (i.e., “it appliesto anarrow class of transactions
or taxpayers’*** such as“to permit the specification of a programobjective that could be assigned to
an existing agency other thanthe IRS and beadmi ni seredwith appropriated funds’ **°) and (i) aclear

[hereinafter 1983 SPECIAL ANALYSISG], Editorial, The $91 Billion Loophde, WALL ST.J., Mar. 20, 1975, at 22, and
Notable & Quotable WALL St. J.,, Apr. 18, 1985, at 30 (publishing remarks made by Senator Daniel P. Moynihanin
an addresstotheNational Leagueof Cities), aswell asthe sour cescited in Surrey & McDanid, Emerging Issues supra
note 22, at 231 n.13.

128. See Surrey & McDaniel, Budget Reform Act, supra note 21, at 687; Surrey & McDanid, Emerging
Issues supra note 22, at 231-32; Thuronyi, supra note 119, at 1178; Zdinsky, Efficiency, supra note 21, at 979-80.

129. See supra notes 40-42 and accompanying text.

130. Zelinsky, Efficiency, supra note 21, at 980.

131. See Griffith, supra note 21, at 351 (“ The reference law approach, then, is moreappropriatdy viewed as
argjection of the Surrey tax expenditure model than arefinement of it.”); Surrey & McDaniel, Identify and Control,
supra note 22, at 595-97 (explaining how the reference law approach fails to comply with the requirements of the
Congressonal Budget and |mpoundment Control Ad of 1974, supra note 23); seealso Paul F. Harstad, Treasury and
OMB Clash on Tax Expenditure Concept, 13 TAX NOTES 1407 (1981) (describing the unexpected cancellation of
Treasury Under Secretary for Tax and Economic Affairs Norman B. Ture's appearance before the Senate Budget
Committee because “OMB officials coul d not accept Ture’ s proposed testimony because they viewed it as both too
critical of the tax expenditure concept and politically risky”).

The Reagan administration’ s rgection of the Surrey model hasbeen described as politically motivated. See
Surrey & McDanid, Identify and Control, supra note 22, at 595 (“These . . . strang criticisms. . . are aso intended
to convey anote of sadnessin finding what should bea document prepared with technical competence distarted into
apolitical tract that lacks bath competence and rdiability.”); Thuronyi, supra note 119, at 1184 (“The inclusion of
ACRS in the tax expenditure budget embarrassed the administration, which had supported this substantial
liberalization of depreciation allowances in the Economic Recovery Tax Act of 1981").

132. 1983 SPeCIAL ANALYSIS G, supra note 127, at 3.

133.1d.

134.1d. at 4.

135.1d. at 5.

136. BUDGET OF THE UNITED STATES GOVERNMENT, FY 1985: SPECIAL ANALYSISG: TAX EXPENDITURES,
at G-5 (1984) [hereinafter 1985 SPECIAL ANALYSISG].
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exoeption to some “generd” provisionin thetax code™®” Just two yearslater, however, the Reagan
adminigration partialy reversed cour se and began to publish a tax expenditure budget that included
bothtax expenditures determined under t he Surrey model and tax expenditur esdetermined under the
reference law approach.*®® The reaon given for this change was tha neither the Congressional
Budget Office nor the Joint Committee on Taxation(who also compil e tax expenditurebudgets) had
adopted the reference law approach, and the failure of the three tax expendture budges to
correspond fully with each other created “a condition some . . . found confusing.”**

More recently, the tax expenditure concept has become a target of the Bush administration
initswar against theincome, estate, and gift taxes.**® The Bush administration surprised observers'#!
when it included thefollowing statement in the budget analysis for fiscal year 2002:

So-called tax expenditures may be defined as provisions of the Federal tax lawswith
exclusions, exemptions, deductions, credits deferrals [sic], or specia tax rates.
Underlying the “tax expenditure” concept is thenotion that the Federa Government
would otherwise collect additional revenuesbut for these provisions. It assumes an
arbitrary tax base is available to the Government in its entirety as a resource to be
spent. Because of the breadth of thisarbitrary tax base, the Administration believes
that the concept of “tax expenditure” is of quegionall e analytic vdue. Thedscusson

137. 1983 SPECIAL ANALYSISG, supranote 127, at 5. For critiquesof the“referencelaw” approach, see TAX
EXPENDITURES, supra note 21, at 94-122; Surrey & McDanid, Identify and Control, supra note 22, at 597-99,
601-06; and Thuronyi, supra note 119, at 1185-86.

138. 1985 SPECIAL ANALYSIS G, supra note 136, at G-1; see also Bartlett, supra note 118 at 413 (“The
Reagan adminigration made asimilar effortin 1982, onlyto backtrack in the face o criticiam and continue with the
status quo henceforth.”).

139. 1985 SPECIAL ANALYSISG, supra note 136, at G-5.

140. See Leonard E. Burman, |s the Tax Expenditure Concept Still Relevant?, 56 NAT'L TAX J. 613, 626
(2003) (“One suspects though, that the [Bush] Adminidration’s preference to shift the focus of analysis fram an
income tax baseline to aconsumption tax baselineis part of alarger strategy to sneak a consumption tax in through
the back door.”); Grover Norquist, Sep-by-Sep Tax Reform, WASH. PosT, June 9, 2003, at A21 (laying out the Bush
Administration’s long-term plan to effect fundamental tax reform through annual tax cuts, which will eventually
replace our extant progressve incometax with aform o consumption tax (even though it is naminally referred toas
a flat-rate income tax)); Sheldon D. Pdlack, Republican Antitax Policy, 91 TAX NOTES 289 (2001) (tradng the
historical roots d Republican animus toward the taxation of income and wealth, and explaring its more fanatical
iteration during the 1990s); see also David S Broder, Tipping the Republicans' Hand?, WASH. PosT, June 18, 2003,
at A25 (indicating that Norquist’ sarticle, supra, waswritten in responseto an invi tati on from the Washington Post’s
editorial page “to explain the Bush tax strategy”).

141. See Bartlett, supra note 118, at 413 (“In its 2002 budge, the Bush administration launched a stealth
attack on theconcept o ‘tax expenditures.”); Glenn, supranote 127, at 535 (“ Thenew language seems to have caught
Washington econamistsbysurprise.”); Patti M chr, Economists Seek Clarification of Tax Expenditure Concept, 93 TAX
NOTES 42, 42 (2001) (“The Bush administration surprised same economists last April when itreleased itsfiscal 2002
budget that questianed the analytical value of the [tax expenditure] reports.”); Roin, supranote 117, at 603 (“ President
Bush sparked a minor fir estorm within the Beltway by including these words in his fiscal 2002 budget analysis.”);
Martin A. Sullivan, Administration Reignites Old Battle over Tax Expenditures, 91 TAX NoTeES 701 (2001) (“ Usually
dull as doornails, the text of the Bush budget jdted tax policy afidonados to attention. . . .").
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below isbased on materials and formatsdevel oped and included in previous budgets.
The Administration intends to reconsider this presentation in the future.'*

This language was interpreted as “the opening salvo in a battle to overturn the Congressional
requiremert that . . . a[tax expenditure] budget be constructed and published as part of the annud
budget.”***

Nevertheless, the administration’ srhetoric oftened consideraldy in itsbudget analysis for
fiscal year 2003. In that analysis, the administration dropped the reference to “so-called” tax
expenditures, and affirmatively stated that “[t]hough imperfect, the tax expenditure budget has
expanded our understanding of policy programs operating through the Federal incometax and, more
generally, the workings of the Federal incometax.”*** The administration further stated itsbelief that
“the ‘tax expenditure’ presentation can beimproved by consideration of dternative or additional tax
bases”'* The contemplated changes included (i) defining tax expenditures by reference to a
comprehensiveincome tax base (asopposed to the modifiedverd onof such abase usad inthe Surrey
model and the reference law approach) as well as a consumption tax base and (ii) compiling alist of
tax pendties.*® Initsbudget andysisfor fiscal year 2004, the administration included an appendix
containing an “initial presentation” of these changes.*’

ITI. DECONSTRUCTION
A. Tax Expenditure Analysis and Critical Thinking

As a chronological matter, Stanley Surrey began to press the case for adopting tax
expenditure analysis—and achieved significant maindream acceptance of the concept—before the
emergence of the academic movements that have been grouped together under the rubric
“contemporary critical theory.”**® Surrey began to speak about the tax expenditure concept in the
1960s while he was serving asA ssistant Secretary of the Treasury for Tax Policy,** and, by the early

142. EXECUTIVE OFFICE OF THE PRESIDENT OF THE UNITED STATES, BUDGET OF THE UNITED STATES
GOVERNMENT, FISCAL YEAR 2002: ANALYTICAL PERSPECTIVES 61 (2001).

143. Ran, supra note 117, at 603-04.

144. EXECUTIVE OFFICE OF THE PRESIDENT OF THE UNITED STATES, BUDGET OF THE UNITED STATES
GOVERNMENT, FISCAL YEAR 2003: ANALYTICAL PERSPECTIVES 95 (2002).

145. Id.

146. 1d. at 96-97.

147. EXECUTIVE OFFICE OF THE PRESIDENT OF THE UNITED STATES, BUDGET OF THE UNITED STATES
GOVERNMENT, FISCAL YEAR 2004: ANALYTICAL PERSPECTIVES 130-40 (2003) [hereinafter FY 2004 ANALYTICAL
PERSPECTIVES]. Foradescri ption of how thesechanges further the Bush administration’ slong-term taxreform agenda
(asdescribed by Norquist, supra note 140), see Bartlett, supra note 118, at 421-22; Mohr, supra note 141, at 42-43;
and Sullivan, supra note 141, at 701.

148. See Gerald B. Wetlaufer, Systems of Belief in Modern American Law: A View from Century’s End, 49
AM. U.L. Rev. 1, 48 (1999) (“Finally, we come to alegal perspective, or aset of legal perspectives, that | shall call
‘contemporary critical theory.”).

149. See supra note 21 and accompanying text.
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1970s, had alreadywritten abook and a gpateof articles onthe tax expenditure concept.™ Congress
clearly marked the concept’s entry into the maingtream of tax policy thought when it incorporated
tax expenditure analysisinto the federal budget processin 1974.>' The lively, on-going debate over
the propriety, contours, and use of tax expenditure analys s—a debate that rages among academics
and non-academics alike—provides evidence of the continued acceptance of the concept as part of
the mainstream of tax policy thought.™

Contemporary criticd theory did not, however, emerge wntil the mid- to late-1970s or
1980s™*—after the tax expenditure concept had already achieved mainstream acceptance. The
community of contemporary critica theoristsiscomprised of scholars engaging in work in the areas
of criticd legd sudies, feminist legd theory, criticd race theory,™ and gay and lesbian legal
studies.™®® Whileit is difficult to generalizeabout such a diverse group of scholars,™* their body of
work hasbeen described as* seek[ing] to demonstrate the constructedness and the contingency of our

150. See, e.g., SURREY, PATHWAY S, supra note 20; Surrey, Federal Income Tax Reform, supra note 22;
Surrey, Tax Incentives, supra note 22; Surrey & Hellmuth, Response to Profeswor Bittker, supra note 22.
151. See supra note 25 and accompanying text.
152. See supra Part I1.D.
153. MARTHA CHAMALLAS, INTRODUCTION TOFEMINISTLEGAL THEORY 35-36, 39 (2d ed. 2003); MINDA,
supra note 18, at 106, 128, 167, 196; Tushne, Palitical History, supra note 11, at 1523.
154. Since the 1990s, critical race schdarship has . . . been marked by attention to
diversity among racial minority groups. Breaking out of awhite/black discourse,
Latino, Asian-American, and Native American scholars have begun to articul ate
how the effect of white supremacydiffe's with respect toparticular ethnic groups
and to observe the lack of vishbility of minority groups othe than African-
Americans.

CHAMALLAS, supra note 153, at 137.

155. Seeid. at 135-72 (describing post-essenti alist feminism, critical race theory (which embraces LatCrit
theory), and gay and lesbian legal studi esas“allied intellecdual movements”); J. M. Balkin, Ideology as Constraint,
43 STAN. L. ReV. 43, 43-44 (1991) (reviewing ANDREW ALTMAN, CRITICAL LEGAL STUDIES. A LIBERAL CRITIQUE
(1990)) [hereinafter Balkin, |deology as Constraint] (descriling thefailure of thebodk to d scussfeminig legal theary
and critical r acetheory asa weaknessbecausethey “have thoroughlytransformed CL Sin the past decade’); Welaufer,
supra note 148, at 48 (“Contemporary critical theory includes criti cal legal studies, femini st legal theary, and critical
race theory.”). For adescription of theearly relationshi p between critical legal studies on the one hand and feminist
legal theory and critical race theory on theother, see Harlon L. Dalton, The Clouded Prism, 22 HARv. C.R.-C.L. L.
REv. 435 (1987), and Carrie Menkd-Meadow, Feminist Legal Theory, Critical Legal Sudies, and Legal Education
or “ The Fem-Crits Go to Law School,” 38 J. LEGAL EDucC. 61 (1988).

156. See MINDA, supra note 18, at 107 (* Commentators have suggested that the intellectual component of
CLS isdifficult tocharacterizebecause Critsshare only antipathytoward traditional viens of law and do not advocate
a common method or approach to legal scholarship.”).
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settled understandings, including our understandings about the law.”**" Critical theorists go about
demonstrating the constructedness of our understanding of law in a number of ways:

Sometimesthis is done by showing that “the belief gructures that rule our lives are
not found in nature but are historically contingent.” Sometimes it is done through
demongtrations of law’ sindeterminacy. And sometimesitisexpresdy disruptiveand
oppositiond, taking the form of arguments variously known as critique, debunking,
unmasking, unfreezing, tr ashing and—ater mthat hasboth atechnical and acolloquial
meaning—deconstruction.

In all of these ways, proponents of contemporary criticd theory seek to
demondratethe construct ednessand the contingency of those settled underdandings
that hold in place, or perhaps that simply are, the exiging order. In all these ways
they seek to unmask the operation of power and politics within lega discourse and
to expose the existence and oper ation of illegitimate structures of domination.**®

Additiondly, many critical theorists “seek to expose . . . illegitimate structures of domination”
through consciousness-raising and narrative jurisprudence.*™

B. Tax Expenditure Analysis as Decorstructionist Andysis
Tax expenditure analyss has a decidedly critical—and, more particularly, a

deconstructiond—flavortoit. Asindicated in the passage quoted above, theterm “deconst ruction”
has multiple meaningsin the legal academic literature.™® In its colloquial sense, deconstruction

157. Wetlaufer, supra note 148, at 54; see also CHAMALLAS, supra note 153, & 135 (*“Most of the
contemporary scholars in these fields are social constructionists. Their writings start from the premise that race,
gender, and sexual orientation are shaped by historical, cultural, and ideological farces.”).

158. Wetlaufer, supra note 148, at 54-55 (foatnotes omitted); see also MINDA, supra note 18, at 111-12,
116-27; see, e.g., Mark G. Kelman, Trashing, 36 STAN. L. REv. 293 (1984) (trashing); Tushnet, Essay in
Deconstruction, supra note 11 (deconstructian); Alan D. Freeman, Race and Class. The Dilemma of Liberal Reform,
90 YALE L.J. 1880 (1981) (reviewing DERRICK A. BELL, JR., RACE, RACISM AND AMERICAN LAW (2d ed. 1980))
(unmasking).

159. Wetlaufer, supra note 148, at 57; see also CHAMALLAS, supra note 153, at 2-3, 4-5, 136, 165-67;
MINDA, supra note 18, at 130-33, 160-61, 172-73; see, e.g., Patricia A. Cain, Death Taxes. A Critique from the
Margin, 48 CLEV. ST.L.REV. 677, 683-89, 696—700 (2000) (using third pason narratives); PatriciaA. Cain, Feminist
Legal Scholarship, 77 lowA L. Rev. 19, 38 (1991) (proposi ng that feminist legal scholarsexplai nwomen’ sexperiences
tothose whoare “strange|s] to those experiences”); Richard Delgado, Sorytelling for Oppositionists and Others: A
Pleafor Narrative, 87 MICH. L. REv. 2411 (1989) (on the general value of storiestold by outgroups); | nfanti, Sodomy
Satute, supra note 3 (using first person narrative); William N. Eskridge, X., Gaylegal Narratives 46 STAN. L. REv.
607 (1994) (on the particular value of storiestold by gaysand lesbians).

160. Seealso J. M. Balkin, Deconstruction (1996), at www.yal e.edu/l awweb/jbalkin/arti cles/deconessay .pdf
(last visited June 3, 2004) [hereinafter Balkin, Deconstruction] (“ Decaonstrudion has a broader, morepopular, and a
narrower, more technical sense The latter refers to a series of techniques for reading texts developed by Jacques
Derrida, Paul de Man, and others; these techniques in turn are connected to a set of phil osophical claims about
language and meaning.. However, asaresult o the popularity of thesetechniquesand theories the verb ‘ deconstruct’
is now often used more broadly as a synonym for criticizing or demonstrating the incoherence of a position.”).
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signifies“gtinging criticism” and is used as “another expression for ‘trashing,’ that is, showing why
legal doctrinesare sl f-contradictory, i deol ogi cdly biased, orindeterminate.”*** Initstechnical sense,
deconstruction refersto “a methodology, an interpretive tool”** that “is the brainchild of Jacques
Derrida,”**® a French philosopher.’®* As will be borne out by the discussion below, Surrey and
McDaniel’ sexposition of the tax expenditure concept bearsthe halImarks of deconstructioninboth
its colloquial and technical senses'®

1. Deconstructionist in the Collogquial Sense—To see how tax expenditure analysis can be
characterized asdeconstructionist inthe colloquid sense one need onlyre-read thedescription of the
absolutist version of the tax expenditure concept found in Part 11.C.2 above. When Surrey and
McDaniel turn from articulating the tax expenditure concept in the detached intellectual voice used
inthe introgpecti ve vearsion of the concept,**° they arguein ashriller political voicefor the elimination
of nealy all tax preferences as inherertly and invariably inimical to one or more of the triad of
concerns (i.e., efficiency, equity, and simplicity) that drive tax policy debate.!®” One can aptly

161. Balkin, Deconstr uctive Practice, supra note 2, at 743-44; seealso Balkin, Ideology as Constraint, supra
note 155, a& 1136 n.19 (“Altman’s use of ‘deconstruction’ corregponds roughly to a popul ar conception of
deconstruction aslinguistic nihilism coupled with assertions of completeindividual freedomin thereading of texts.”);
Shurtz, supra note 11, at 1880 (“ use of the tam [* decondruction’ ] initsdmenson o criticizng legal doctrine should
not be identified as a process of destruction”).

162. Vivian Grosswald Curran, Deconstruction, Structuralism, Antisemitism and the Law, 36 B.C.L. Rev.
1, 4 (1994); see also Balkin, Deconstruction, supra note 160 (“Despite Derrida’ sinsistence that deconstruction isnot
amethod, but an activity of reading, deconstruction has tended to employ discernable techniques”); Balkin, Legal
Career, supra note 18 (“Derrida and hisfdlowers have alwaysinsiged that decongruction isnot a method, and that
it cannot be reduced to a set of techniques. But thi s assertion isundermined by their actual practices of reading and
argument.”); Balkin, Deconstructive Practice, supra note 2, at 745-46 (“ Because Derridaand hisfollowersinsist that
deconstruction is not a philosophical position but rather a practice, it is neither possible nor desirable to state a
deconstructionist creed.”) (footnote amitted)); id. at 786 (“ Deconstruction byits very nature isan anal ytic tool and not
a synthetic one. It can displ ace a hierarchy momentarily, it can shed light on otherwise hidden dependences of
concepts, but it cannot proposenew hierarchies of thought or aubstitute new foundations.”).

Whether deconstructionisaphilosophical perspective ar amethodology “ishotlycontested bydeconstruction’s
criticsin the lega field (as well as by some of its antifoundationalist proponents in thelegal field).” Curran, supra,
at 19 n.43; see also Michel Rosenfeld, Deconstruction and Legal Interpretation: Conflict, Indeterminacy and the
Temptations of the New Legal Formalism, 11 CARDOzO L. Rev. 1211, 1212 (1990) (“Any attempt at defining
deconstruction ishazardous at best asther e is disagreement over whether deconstruction isamethod, atechnique or
aprocess based on a particudar ontological and ethical vison.”). For the contrary viewpoint, seg for exampe, Ferre
Schlag, “ Le Horsde Texte, C'est Moi” The Politics of Form and the Domestication of Deconstruction, 11 CARDOZO
L. Rev. 1631 (1990) (arguing that deconstruction is neither a technique, a theory, a method, nor a tool).

163. Curran, supra note 162, at 6.

164. Balkin, Deconstructive Practice, supra note 2, at 743; Curran, supra note 162, at 6 n.5.

165. Derrida’ s description of his own ana ysis of one of Pascal’s pensées capturesthe flavar of theanalysis
of thetax expendtureconcept in the ensuingtext. “myanalysis (or rathe . . . myactive and anything but nan-vident
interpretation).” Jacques Derrida, Force of Law: The* Mystical Foundation of Authority,” in DECONSTRUCTION AND
THE POSSIBILITY OF JUSTICE 3, 11 (Mary Quaintance trans., Drucilla Cornell et al. eds., 1992) [hereinafter Derrida,
Force of Law].

166. See supra Part I1.C. 1.

167. See Anthony C. Infanti, Spontaneous Tax Coordination: On Adopting a Comparative Approach to
Reforming the U.S. International Tax Regime, 35 VAND. J. TRANSNAT'L L. 1105, 1113 (2002) (“ The ensuing debate
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describe the absol utist passages from Surrey and McDaniel’ s works (some of which are reproduced
at theend of Part I1.C.2 above) as*”stinging criticism” or “trashing” of the tax preferences found in
the Code.

2. Deconstructionist in the Technical Sense—In the United States, deconstruction in the
technical sensefirst surfaced in the field of literary critidsm, and only later made its way into legal
academic thinking.'® Despite this late arrival, Derrida himself has asserted that deconstruction is
probably more appropriately applied to law than to literature:

If, hypothetically, it had a proper place, which is precisely what cannot be the case,
such adecongructive “questioning” or meta-questioning would be more at homein
law schools, perhagps aso—this sometimes happens—in theology or architecture
departments, than in philosophy departments and much more than in the literature
departments where it has often been thought to belong.'*®

In his artide Deconstructive Practice and Legal Theory, J. M. Balkin trandated Derrida's
ideas for consumption by legal academics'™ In that article, Balkin focused on two deconstructive

over how to reform the ailing U.S. international tax regime has largely been shaped by the traditional concer ns of
effi ciency, fairness, and simplicity.”); SHAVIRO, suprancte2l, at4 (“Unfortunatd y, Surrey, in promoting his version
of tax expenditureanalysis, undermined this clari fying function by also enlisting the analysis as aweapon i n battles
concerningwhat the government’ sdistribution pdicyshou d ook like—in particular, hissupport for pragressvity and
compr ehensive income taxation. Even those who shar e his digtributi onal views ought to recogni ze by now that tax
expenditure analysis cannot be politically effective—even leaving aside the intdledual defensibility of the
enterprise—when it isfighting so many bettles at once”); see supra text accompanying notes 94-107 for adi scuss on
of the potential inefficiencies and inequities of, and the complexity created by, tax preferences.

168. Balkin, Deconstruction, supra note 160; Balkin, Legal Career, supra note 18; see also Balkin,
Deconstructive Practice, supra note 2, at 744. For an historical perspective of deconstruction and its evolution, see
Curran, supra note 162, at 5-24.

169. Derrida, Force of Law, supra note 165, at 8; see also Balkin, Nested Oppositions, supranote 18, at 1671
(“Properlyunderdood and properly used, decongdruction offe's theari stsa set of techni ques and arguments involving
the concepts of similarity and difference. Because the logic of law is to a large degree the | ogic of similarity and
difference, these issues are of olvious concean to lawyers.”).

170. Balkin, Deconstrctive Practice, supra note2. Far an explanation of why Balki nrefersto hisdiscussion
of Dearida’ s ideasas awork of “trandation,” seeid. at 745-46. See also Balkin, Legal Career, supra note 18 (“To
be adapted to the needs and concerns of the legal academy, deconstruction had to be translated and altered in
significantways making it moreflexille, practical,and attentive toquegionsof justiceand injustice.”); Balkin, Nested
Oppositions, supra note 18, at 1671 (“[ T]hefarm of decanstructive analysisthat | advocate. . . isthetypemaost suitable
for usebylegal and poalitical thearists. Itisaso. .. theinterpretati on that ismostcharitableto Derridd s often obscure
texts and that makesthe most sense o thetype of arguments found within them.”); J. M. Balkin, Transcendental
Deconstruction, Transcendent Justice 92 MicH. L. Rev. 1131, 1131 (1994) [hereinafter Balkin, Transcendental
Deconstruction] (“When | first began to write about deconstrudion and law, | faced the task of trandating
deconstructive arguments in philosophy and literature to the concerns of law and justice. In the process, | proposed
an understandi ng of deconstr uction that enabled it to be empl oyed in a critical theory of law. | fully recogni zed then
that, in translating the insights of deconstructioniststothe study of law, | was also waking a transformation—for to
translate is to iterate, and iterability alters.”).

Someargue that, “[a]lthough supeficially faithful to the lette of deconstruction, Balkin’s accounts entirely
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miss the spirit of Darida’ swork.” Katherine C. Sheehan, Caring for Deconstruction, 12 YALE JL. & FEMINISM 85,
91 (2000); see also Schlag, supra note 162, at 1642—-43 (describi ng Balkin’s view of deconstruction “as an excellent
and sophisti catedaccount of thedominant paradigm of deconstr uction practiced within critical legal studies,” but then
stating that thisview “turns deconstruction on its head . . . [m]ore predsely, it sends decanstruction reeling back to
the eighteenth-cent ury metaphysicsof theindvidual andhisreasonastheorigin of truth, morals, etc.”); Pierre Schlag,
The Problemof the Subjed, 69 TEX. L. REv. 1627, 1695 (1991) (after again citing Bdkin’ svienw when descriking the
“typical” depiction of deconstr uction incritical legal thought, indicating that “[n]ow, of course, thisisnot Derrida and
it is not deconstruction”). What | find most interesti ng about these critiques of Bakin isthat they themselves seem
to betray deconstrudion and, more particularly, the idea of thefree“play” o thetext, which isdiscussed infra Part
I.A.2.c.

As Vivian Curran has explained, “[t]he deconstrudionist enterprise differsfrom the gructuraist’s in that
deconstruction alows for more than one valid textud interpretation.” Curran, supra note 162, at 16. She goes on to
explain that

[w]herestructur alism deval orizesthe non-text ual, deconst ruction valorizes ther eader’ scontribution
quainterpreter i n creating the interpr etati on from the point of departure d themultitude o relations
of signification engendered by the text. Both structuralism and deconstruction eschew authorial
intention; but, where structuralian views rdevant context as finite, deconstruction views it as
boundless. Where structuralists bdieve that their methoddogy yields the truth of the text,
deconstructionists believe that their analysisyieldsameaning whichisinterpretive in nature. Where
structuralism puts the sdf outsideof the text, deconstruction places the self within it.

Id. (foatnotes omitted); see also Derrida, Force of Law, supra note 165, at 56 (“1f | do not answer questions that take
thisform, it is only becausel am not sure that such athing as ‘ Deconstruction,’ inthe singular, exists or is possibl e.
It is aso because | think that deconstructive discourses as they present themselves in their irreducible plurality
participatein an impure, contaminating, negotiatedway in all thesefiliations . . . o decision andthe undecidable.”).
Given the notoricus opadty of Derrida’swriting, Curran, supra note 162, at 18 (which you will expeience first-hand
intheliberd sprinkling of quotati onsin the text and notesbelow), and even acknowledgi ngthefact that deconstruction
doesnot “valarize[] al interpretations,” id. at 22, it seems that Sheehan and Schlag ar e the ones who have “turn[ed]
deconstruction onitshead,” Schlag, supra note 162, at 1643, by claiming that Balkin hasmisunderstood Derridaand
that their views on demnstruction are the true o faithful interpretations of Derrida’s work. See id. at 1647-73
(describing deconstruction as “maddening to the uninitiated”—a group in which Schlag apparently does not include
himsd f—and then purporti ngto explain“thewaysin which thedeconstructive enter prisemight be conducted” inlaw);
Sheehan, supra, at 92 (“To a surprising extent, the thearetical weaknesses of West’ s feminist essentialism resembe
misunderstandings of Darida’ swak at largeamong‘ deconstrudionists' in the United States. Part IV of thisArticle
will attempt tocorredt some o thesemi sunderstandings, in particularidentifying features of .M. Balkin’s explanatay
work on deconstrudion that have obscured its value for feminists . . . ."); id. a 101 n.76 (accusing Bakin of
ovasimplifying Derrida snoti on of “iterability”); id. at 120-27 (describing in detail anumber of other waysin which
Sheehan believes that Balkin has misunderstood Derrida). |f iteability truly alters, see Balkin, Deconstructive
Practice supra note 2, at 780, and texts are pregnant with meaning, Balkin, Deconstruction, supra note 160, then
neither the author nor any subsequent interpreter of atext can claim to beits master, or, put another way, can claim
to have mastered or to have a monopoly on understanding its true spirit or meaning. As Derrida explains:

[TThewriter writes in alanguage and in alogic whose prope system, laws, and life hisdiscourse by
definition cannot dominate absdutely. He uses them anly by letting himself, after afashion and up
to a point, begoverned by the system. And the reading must always aim at a certain relationship,
unperceived by the writer, between what he commands and what he does not command of the
patterns of the languagesthat heuses. Thisrelationship isnot acertain quantitative distributi on of
shadow and light, of weakness or of force, but a signifying structure that critical reading should
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practices. (i) “the inversion of hierarchies” and (ii) “the liberation of the text from the author.”*"*
Bakin singled out these techniques because he believed that they “ have the most relevance to what
legal thinkers do when they analyze legal texts. They also have the mog relevanceto the gudy of
ideology and the social and political theories underlying our legd system.”*"

Each of these deconstructive techniqueswill be discussed separately below. First, by way of
background, the inversion of hierarchies will be described more fully. Following the description of
the invergon of hierarchies, Surrey and McDaniel’ s (witting or unwitting) use of this technique will
be considered. Second, and again by way of background, the liberation of the text from the author
will bedescribed morefully. Following the descriptionof the notion of the liberation of the text from
the author, Surrey and McDaniel’ s (witting or unwitting) use of this technique will be considered.

produce
DERRIDA, GRAMMATOLOGY, supra note 2, at 158. Later in the same work, he states:

And Rousseau’ s text must constantly be considered asa complex and many-levelel structure; in it,
certain propostions may be read asinterpretations of other propositionsthat we are, up to acatain
point and with certain precautions, free to read otherwi .2 Rousseau says A, then far reasons that
wemust determine, heinterpretsA into B. A, whichwasalready an i nterpr etation, isreinterpreted
into B. After taking cognizance of it, we may, without leaving Rousseau’s text, isol ae A from its
interpr etati on into B, and discover possbilitiesand resources therethat i ndeed belong to Rousseau’ s
text, but werenot praduced or exploited by him, which, for equallylegiblemotives hepreferred to
cut short by a gesture neither witting nor unwitting.

Id. at 307.

In any event, for purposes of this articl e, whether Balkin, Schlag, or Sheehan is more faithful to Derridais
irrelevant—what isrelevant isthat, asindicat ed by the quotes from Schl ag above, Balkin’ sview of deconstruction has
been the dominant onein critical legal studes. Seealso Sheehan, supra, at 91 (referring to Balkin as“[o]ne of Derrida
and deconstruction’s most prolific self-appointed spokesmen inlaw”). Thus, if Surrey and McD aniel have employed
the deconstructive techniques descri bed by Balkin, then they will have been employing techniques closely associated
withthe criticad legd studies movement and contemporary critica theory more generally.

171. Balkin, Deconstructive Practice, supra note 2, at 746; see also Balkin, Legal Career, supra note 18;
Chibundu, supra note 18, at 1485; Curran, supra note 162, at 16-17, 22, 24. Balkin illustrates the application of an
additiona decondgtructive practice—etymological analysis—in J. M. Balkin, Tradition, Betrayal, and the Politics of
Deconstruction, 11 CARDOZO L. ReV. 1613, 1626-27 (1990) [hereinafte Balkin, Tradition]. In that article, Balkin
deconstructs Justice Scalia's and Justice Brennan's opinionsin Michad H. v. Gerald D., 491 U.S. 110 (1989), by
exploringthe etymological link between the words tradition (which JusticeScaliacites and rdiesuponin his gpinion)
and betrayal (which iswhat Justice Brennan essentially accuses Justice Scalia of doingto prior precedents). Balkin,
Tradition, supra, at 1619-25. For an exampleof an application of this technique in Darida’ s work, see JACQUES
DERRIDA, ARCHIVE FEVER: A FREUDIANIMPRESSION (Eric Prenowitz trans., 1995) [her einafter DERRIDA, ARCHIVE
FeVER], inwhich Derridaengages in a decongtructive anaysis of the concept of archiving through an exploration of
the etymology of theword “archive.”

172. Balkin, Deconstructive Practice, supra note 2, at 746; see also Derrida, Force of Law, supra note 165,
at 21 (“Deconstruction is generally practiced in twoways or gyles, dthough it maost often grafts oneon tothe ather.
One takes on the damonstrative and goparently ahistarical dlure of logico-formal paradoxes. The othe, more
historical or more anamnesic, seems to proceed through readings of texts, metiaulous intepretaions and
genealogies.”).
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a. Inversion of Hierarchies Background—Hierar chica oppositions—the privileging
of one idea over another—are found all around us. As Bakin explains;

For Derrida, hierarchies of thought are everywhere. They can be found in the
following assertions: A isthe ruleand B is the exception; A is the general case and
B isthe specia case; Aissimple and B iscomplex; A isnormal and B isabnormal; A
is self-supporting and B is parasitic upon it; A is present and B is absent; A is
immediately perceived and B isinferred; A iscentral andB isperiphera; Aistrueand
Bisfase Aisnatural and B is artificial. Indeed, my labelling of theseideasasA and
B involvesa hierarchical move because theletter A precedes B inthe d phabet.”

Deconstruction rever ses these hierar chical oppositions and shows that what is true of A isalso true
of B—tha “A depends upon B asmuch asB dependsupon A.” ™ This reversal canbe accomplished

in a number of ways. Normdly the privileging of A over B is justified by reasons,
either explicit or implicit. So the deconstructor can ask whether the reasonswhy A
is privileged over B actudly apply to B as well, or the reasons why B is thought
subordinateto A are actually aso true of A. Alternatively, one can try to show that
Aisaspecid caseof B, or that A’ s existence or conceptual coherencedependsonthe
thing it excludes or subordinates, namely, B.*"

By tempor arily reversing the hierarchy of A and B, deconstruction reveals “A’s privileged status as
anillusion” and enables us “to see things about both A and B that we had never noticed before.” !
Deconstruction dlows us “to rethink the relationship between conceptua opposites and observe
similarities and conceptual dependencies that wereprevioudy hiddenor submerged.”*”” Moreover,
the inversion of hierarchies reminds us that “neither term of the opposition can be originary and
fundamental because both are related to each other in a system of mutual dependences and
differences. Each is continudly caling upon the other for its foundation, even asit is congantly
differertiating itself fromthe other.”*"

The purpose of inverting a hierarchica opposition is neither to equate one term in the
opposition with the other nor completely to efface the dstinction between the two terms in the
opposition.*” Rather, the purposeisto move usto question why the first termin the oppostion is

173. Balkin, Deconstructive Practice, supra note 2, at 747 (emphass of the letters A and B added); see also
Balkin, Deconstruction, supra note 160.

174. Balkin, Deconstructive Practice, supra note 2, at 747 (emphasis of letters A and B added); see also
Balkin, Deconstruction, supra note 160.

175. Balkin, Legal Career, supra note 18.

176. Balkin, Deconstructive Practice, supra note 2, at 747 (emphasis of letters A and B added).

177. Balkin, Legal Career, supra note 18.

178. Balkin, Deconstr uctive Practice, supra note 2, at 751; see also Balkin, Deconstruction, supra note 160.

179. Seeinfra notes 302-307 and accompanying text.
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privileged over the second and then to consider whether that privileging is justified or justifiable.®
As Balkin has explained:

Decongtructive reversals show that the reasons givenfor privileging one side of an
opposition over the other often turn out to be reasons for privileging the other side.
The virtues of thefirst term are seen to be the virtues of the second; the vices of the
second are reveded to be true of the first aswell. This undoing of justifications for
privileging is part of the deconstructionist aim of “ungrounding” preferred
conceptions by showing that they cannot act as self-sufficiert or self-explanatory
grounds or foundations.*®

Because this idea of inverting hierarchical oppositionsis likely unfamiliar territory for most
tax academics, | will describe a few examples from Balkin and Derridato illustrate the technique:

(i). Example: Identity/Difference—Balkin illugratesthe inversion of hierarchies™
more concretely using, among other examples, the hierarchicd opposition between identity and
difference.’®® In Western philosophy, identity is considered to be the basic term in this pair, and
differenceis considered to be “aderivative concept based upon identity: Two things are different if
they are not identical.”*® However, Balkin asserts that, likewise, two things cannot be identical
unless they can be shown to “bedifferent from something else.”**> Consequently, just as difference
can only be understood by reference to idertity, identity can only be understood by reference to
difference.’® By inverting the hierarchy between these two concepts, one can show that the basic

180. For there are two heterogenous way sof erasing thedifference between the signifier
and the signified: one, the dassc way, congstsin reducing o deriving the
signifier, that isto say, ultimaelyin submitting the sign to thought; the other, the
onethat we areusing here aga nst the first one, consistsin putting into questi on
the systemin whicdh the preceding reduction functioned: first and foremog, the
opposition between the send ble and the intdligible. For the paradox is that the
metaphysical reduction of the sign needed the oppostion it was reducing. The
oppasition is systematic with theredudion. And what we are saying here about
the sign can be extended to al the concepts and all the sentences of metaphysics,
in particular tothe discaurse on “structure.”

JACQUESDERRIDA, Structure, Sign and Play in the Discour < of the Human Sciences in WRITING AND DIFFERENCE
278, 281 (Alan Bass trans., 1978) [hereinafter DERRIDA, Structure].

181. Balkin, Deconstructive Practice, supra note 2, at 755.

182. In a later article Balkin re-cast the deconstructive practice of inverting hierarchies in terms of
reinterpreting conaeptual oppostions as “ nested oppodtions'—tha is, gopodtions which aso involve arelati on of
dependence, similarity, or containment between the opposed concepts.” See Balkin, Nested Oppositions, supra note
18, at 1671-78.

183. Balkin, Deconstructive Practice, supra note 2, at 748.

184. 1d.

185. Id.

186. Id.
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termisactualy dependent uponthederivative term.*® “Indoing so, we show that what wasthought
to be foundational (identity) is itself dependent upon the concept it was privileged over
(difference).”*®®

Derrida employs the term “ différance” to capture this notion that a relationship of mutual
dependenceand difference existsbetweentheterms in ahierarchical oppostion. Bakin explainsthe
term as follows:

Différance isapun based upon the Frenchword différer, which means both to differ
andtodefer. Derridareplacesan“€” with“a’ in différence to make it différance; the
two words sound exactly the same in French. Différance simultaneously indicates
that (1) the terms of an oppositional hierarchy are differentiated from each other
(whichis what determinesthem); (2) each term in the hierar chy defers the other (in
the sense of making the other termwait for the firgt term); and (3) each termin the
hierarchy defersto the other (in the sense of being fundamentally dependent uponthe
other).'®

Closdly associated with the idea of différance is “the idea of ‘trace’”*® As part of their mutual
differentiation and deferral, “the terms in a hierarchica opposition rely for their coherence on the
differentiati on between them” " it isthus said that each of the termsbearsa“trace”’ of the other.™

187.1d.

188. Balkin, Deconstructive Practice, supra note 2, at 748.

189. Id. at 752 (footnote omitted); see also Implications: Interview with Henri Ronse, in JACQUESDERRIDA,
PosiTIONS 1, 8 (Alan Bass trans., 1981) [hereinafter POSITIONS] (containing a similar description).

190. Balkin, Deconstructive Practice, supra note 2, at 752.

191. Id.; see also DERRIDA, GRAMMATOLOGY, supra note 2, at 46-47.

192. Balkin, Deconstructive Practice, supra note 2, at 752.

[B]eyond and behind what one believes can be circumscribed as Rousseau’ s text, there has never
been anything but writing; there have never been anything but supplements, subdtitutive
significations which coud only come forth in a chain of differential references, the “rea”
supeavening and bang added only whil e taking on meani ng from atrace and from an invocation of
the supplement, etc. And thusto infinity .. ..

DERRIDA, GRAMMATOLOGY, supra note 2, at 159.

But what disposes of it i n thisway, we now know, is not the origin, but that which takesits pl ace;
which is nat, moreover, the gopositeof anorigin. Itisnot absence instead of presence, but atrace
which replaces a presence which has never been present, an origin by means of which nothing has

begun.

JACQUES DERRIDA, Ellipsis, in WRITING AND DIFFERENCE, supra note 180, at 294, 295.
The presence o an element isaways a signifying and substi tuti ve reference inscribed in a system
of differences and the movement of achain. . ..

Turned towards the lost or impossible presence of the absent origin, this structuralist
thematic of broken immediacy is therefore the saddened, negative, nostalgi c, guilty, Rousseauistic
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For example, when one considers the idea of identity, one normally thinksof identity (and idertity
alone) as being present in one’ smind.’*®* But, because of the relationship of différance between
identity and difference, one does not just have theidea of identity present in one’ smind; instead, one
has in mind both identity and difference—in other words, one has in mind identity as opposed to
difference.’® The idea of identity continues to bear the trace of the idea of difference, and it is
“[t] he trace [that] makes deconstruction possible; by identifying the traces of the concepts in each
other, we identify their nutual conceptual dependence.”*%

(i1). Example: Speech/Writing—To further illustrate how one inverts hierarchical
oppositions, let us conside what isprobably Derrida’ smost famous examination of privileging—the
privileging of speech over writing. In Of Grammatology,**” Derridadiscusseshow philosophershave
historically privileged speech over writing:

The privilege of the phoné does not depend upon a choice that could have been
avoided. It respondstoamoment of economy (let us say of the “life” of “history” or
of “being as sdf-relationship”). The system of “hearing (understanding)-onesef-
speak” through the phonic substance—which presents itslf as the nonexterior,
nonmundare, therefore, nonempirica or noncontingent sgnifier—has necessarily
dominatedthe higory of theworld duringan entireepoch, and has even produced the
ideaof theworld, theideaof world-origin, that arisesfrom the difference betweenthe
worldly and the non-worldly, the outside and the inside, ideality and nonidedity,
universal and nonuniversal, transcendental and empirical, etc.*®

side of thethinking of play whose other sidewoul d be theNietzschean affirmation, that isthe joyous
afirmati on of the play of the world and of the innocence of becoming, the affir mati on of aworld of
signswithout fault, without truth, and without origin which is offered to an active inter pretation.
Thisaffirmation then determines the noncenter otherwisethan astheloss of the center. Andit plays
without security. For thereis asure play: that which is limited to the substitution of given and
existing, present, pieces In absolute chance, affirmation aso surrenders itself to genetic
indeter mination, to the seminal adventure of the trace.

DERRIDA, Structure, supra note 180, at 292.

193. Balkin, Deconstructive Practice, supra note 2, at 753.

194. 1d.; seealso Semiology and Grammatol ogy: I nterviewwith JuiaKristeva, in POSITIONS, supranote 189,
15, 26[heranafter Semiology and Grammatology] (“Nothing, neither among the elemnents nor within thesystem, is
anywhere ever simply present or absent. There are only, everywhere differences and traces of traces”).

195. Balkin, Deconstructive Practice, supra note 2, at 753.

196. Id. at 752.

197. DERRIDA, GRAMMATOLOGY, supra note 2. “Grammatology” is“the saence of writing.” Id. at 4.

198. Id. at 7-8; see id. at 6-26 (contai ning a discussion of how a number of philosophers have privileged
speech over writing); id. at 101-40 (exploring the privileging of speech over writing in CLAUDE LEVI-STRAUSS,
TRISTES TROPIQUES (1955), in which writing is associated with violence and exploi tation while speech is associated
with innocence, non-violence, and freedom); id. at 141-57 (writing as the “dangerous supplement” for Rousseau).
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Asthis passagehints, thisprivileging, or hierarchica oppostion, ssemsfrom the view that speechis
primary (or closer to the signified)**® and writing issecondary (or farther removed fromthe signified):

As has been more or lessimplicitly determined, the essence of the phoné would be
immediately proximate to that whichwithin“thought” aslogos relatesto “ meaning,”
produces it, recaves it, speaks it, “composes’ it. If, for Aristotle, for exanple,
“spokenwords (taen te phore) arethe synmbols of mental experiences (pathematates
psyches) and written words are the symbolsof spoken words’ . . . it is because the
voice, producer of the first symbols has a rdaionship of essential and immediate
proximity with the mind.

... Inevery case, thevoiceisclosest to the signified, whether it is determined
drictly as sense (thought or lived) or more loosely asthing. All dgnifiers, and first
and foremost the written signifier, are derivative with regard t o what would wed the
voice indissolubly to the mind or to the thought of the signified sense, indeed to the
thing itself . . . . The written signifier isalways technical and representative. It has

199. In other words, speech is “present.” Derridalater explains his project in the following terms:

To make enigmatic what one thinks one understands by the wards “proximity,” “immediacy,”
“presence’ (theproxi mate[proche], theown [propre], and the pre- of presence), is my final intention
in this book. This deconstruction of presence accomplishes itsel f through the deconstruction of
consciousness, and therefore thr ough the i rreduci ble notion of the trace (Spur), asit appearsin bath
Nietzschean and Freudian discourse.

Id. at 70. Alsoconside in this regard the following excerpt from Sructure, Sgn and Play in the Discourse of the
Human Sciences:

This is why e perhaps could sy that the movement of any archaeology, like that of any
echatol ogy, is an accomplice of thisreduction of the structurality of structure and always attempts
to conceve of structure on the bass of afull presencewhich isbeyond pl ay.

If thisisso, the entire history of the concept of structure, beforetherupture of whichwe are
speaking, must be thought of as a series o substitutions of center for center, as a linked chain of
deteminations of the center. Successively, and in aregulated fashion, the center reca ves different
formsor names. The history of meaphysics, like the history of the West, is the history of these
metaphors and metonymies. Its matrix—if you will pardon me for demonstrating so little and for
being so dliptical in order to come more quickly to my princi pa theme—is the determination of
Being as presencein all senseof thisword. . . .

... Hencdorth, it was necessary to begin thinking that there was no center, that the center
could not be thought in the form of a present-keing, that the center had no natural dte, that it was
not afixed locus hut afunction, asort of nonlocusin which aninfinite number of sign-substitutions
came into play. This was the moment when language invaded the universal prablematic, the
moment when, in the absence of a center or origin, everything became discourse—provided we can
agree on this word—that is to say, a system in which the centrad signified, the origind or
transcendental signified, isnever absolut ely present outside asystem of differences. The absence of
the transcendental S gnifi ed extendsthe domain and the pl ay of signification infinitely.

DERRIDA, Structure, supra note 180, at 279-80.
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no constitutive meaning. This derivation is the very origin of the notion of the
“signifier.”2°

Derrida also detects this privileging in the work of the linguist Ferdinand de Saussure.**
Using Saussure' s Coursdelinguistiquegénéral e, Derridapr oceedsto deconstruct thespeech/writing
hierarchical opposition.?> Derrida deconstructs this privileging by showing that what is true of
speech is also true of writing; he arguesthat “[t]he thess of the arbitrariness of the sign . . . must
forbid a radical distinction betweenthe linguistic and the graphic sign.”*?

For Derrida, both speech and writing areformsof signification or “ arche-writing”?* that share
this quality of arbitrariness. According to Saussure, “[w]ithin the ‘natural’ relationship between
phonic signifiers and their signifiedsin general, the relationship between each determined signifier

200. DERRIDA, GRAMMATOLOGY, supra note 2, at 11; see also, e.g., id. at 14 (“Thus, within this epoch,
reading and writing, the production or interpretation of signs, the text in genera asfabric of signs, allow themselves
to be confined with secondariness. They are preceded by atruth, a a meaning already condituted by and within the
element of thelagos.”); id. at 20 (“ There has to be atranscendental signified for thedifference beween signifie and
signified to be somewhere absolute and irreducible. Itisnat by chancethat thethought of bang, asthe thought of this
transcendental signified, is manifested above all in the voice: in alanguage of words [mots]. The voice is heard
(understood)—that undoubtedly is what is called conscience—closest to the self as the absol ute effacement of the
signifier: pureauto-affection that necessarily has the form of time and which does not borrow from outs de of itself,
intheworld or in * reality,” any accessory signifier, any substance of expression fareign to itsown spontaneity. Itis
the unique experience of the signified produdng itself spontanecusly, from within the self, and neverthdess, as
signified concept, in the element of ideality or universality.”).

201. Seeid. at 30-44 (containing adetailed descri ption of the waysin which Saussure privileged speech over
writing). For example, Derrida states:

On the one hand, true to the Western tradition that controlsnot only in theory but in practice (in the
principle of its practice) the rel ationships between speech and writing, Saussuredoesnot recognize
in the latter mare than a narrow and derivative fundion. Narrow because it is nathing but one
modality among others, amodality of the events which can befall al anguage whose essence, asthe
factsseem to show, can r emain forever uncontaminat ed by writing. “Language doeshavean...od
tradition that is independent of writing” . ... Derivative because represertative: signifie of the
first signifier, representation of the sdf-present voice, of the immediate, natural, and direct
signification of the meaning (of the signified, of theconcept, of the ideal objed or what have you).

Id. at 30.

202. Derrida’ s decanstruction, while ostengbly targeting Saussure’ s work, wasnot aimed only at Saussur e;
“When | say this, my quarry is not primarily Ferdi nand de Saussure’s intention or mativaion, but raher theentire
uncritical tradition which he inherits.” 1d. at 45-46.

203. 1d. at 44.

204. 1d. at 56-57; see also id. at 70 (“If the trace, ache-phenomenon of ‘ memary,” which must ke thought
before the opposition of nature and culture, animality and humanity, etc., belongs to the very movement of
signification, then significationisapriari written, whether inscribed or not, in oneform or anaher, ina‘sensible’ and
‘spatial’ element that is called ‘exterior.” Arche-writing, at first the possibility of the spoken word, then of the
‘graphi€ in the narrow sense, the birthplace of ‘usurpation,” denounced from Plato to Saussure, this trace is the
opening of thefirst exteriarity in general, the enigmatic relationship of the living to its other and of an inside to an
outside: spacing.”).
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and its determined signified would be ‘arbitrary.’”** Thus, for example, there is no necessary
connection between theword “tree” and thething that it signifies.®® Derrida contends that Saussure
is wrong in characterizing writing as an “image’ of spoken language, because the reationship
between spoken language and written language is similarly characterized by arbitrariness:

The thesis of the arbitrariness of the sign thus indirectly but irrevocaldy contests
Saussure's declared proposition when he chases writing to the outer darkness of
language. Thisthess successfully accounts for aconventional relationship between
the phoneme and the grapheme (inphonetic writing, between thephoneme, signifier-
signified, and the grapheme, pure signifier), but by the same token it forbidsthe latter
be an“image” of the former.?”’

Thus, Derrida concludesthat “we must think that writing is at the sametime more exterior to speech,
not being its ‘image or its ‘symbol,” and more interior to speech, which is dready in itself a
writing.”%%®

Derrida further demonstrates that speech and writing are characterized by différance.?®
Drawing from Saussure, Derrida notes that “[f]rom the moment that there is meaning there are
nothing but signs. Wethink onlyinsigns.”#° Both speech and writing arethus systems of signs, and
like writing, speech “inplies an originary writing”;?"* in other words speech, like writing, is
secondary. %2

Saussurebreaks speech downinto two parts: “the ‘ sound-image’ and the objectivesound,”?
adistinction which Derrida describes as follows:

The sound-imageisthe struct ure of the appearing of the sound [I* apparaitre du son]
whichis anything but the sound appearing [le son apparaissant]. It is the sound-
imagethat he[Saussure] callssignifier, reserving the ramesignified not for thething,
to be sure (it is reduced by the act and the very idedlity of language), but for the
“concept,” undoubtedly an unhappy notion here; let us say for the ideality of the
sense.. . . Thesound-imageiswhat isheard; not the sound heard but the being heard

205. |d. at 44.

206. See DERRIDA, GRAMMATOLOGY, supranote2, at 52 n.17 (*' Thedgnsused in writing arearbitrary; there
is no cannection, for example beween the lette t and the sound that it designates.’” (quoting FERDINAND DE
SAUSSURE, COURS DE LINGUISTIQUE GENERALE 165-66 (1916)).

207. 1d. at 45; see supra note 206 for an example of this ar bitrariness.

208. DERRIDA, GRAMMATOLOGY, supra note 2, at 46.

209. Seeid. at 52 (“Henceforth, itisnot to thethes sof the arbitrari nessof thes gn that | shd | apped dir ectly,
but to what Sausaure associates with it as an ind spensable carrelative and which would seem to merather to lay the
foundations for it: the thesis of difference as the source of linguistic value.”); id. at 65 (“And asiit [the trace] is a
fortiori anterior to the distinction between regions of sensibility, anterior to sound as much asto light, isthere a sense
in establishing a ‘natural’ hierarchy between the sound-imprint, for example, and the visual (graphic) imprint?’).

210. Id. at 50.

211.1d. at. 52,

212. |d. at 52-53.

213.1d. at 63.
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of the sound. Being-heard is structurally phenomeral and belongs to an order
radically dissimilar to that of the real sound in the world.?**

Building on Saussure’ snotion of difference (which posits that what gives each word meaning isnot
sound, but the fact that the word can be differertiated from all other words),** Derrida states that

[t] he unheard difference between the appearing and the appearance [I* apparaitre et
I” apparaissant] (between the “world” and “lived experience”) is the condition of al
other differences, of all other traces, and it isalready a trace. Thislast concept is
thus absolutely and by rights “ anterior” to dl physiological problematics concerning
the nature of the engramme [the unit of engraving], or metaphysical problematics
concerning the meaning of absolute presence whose trace is thus opened to
deciphering.**

In this way, speech and writing share the trait of “recav{ing] meaning only in sequences of
differences.”?” Asdgrs, speechandwriting canbe understoodonly by referenceto theway that they
differ from, and defer to, other signs:

The outside, “spatial” and “objective’ exteriority which we believe we know as the
most familiar thing in the world, as familiarity itself, would not appear without the
gramme, without differance astemporaization, without the nonpresenceof the other
inscribed within the sense of the present, without the relationship with death as the
conaetestructuresof theliving present. . . . The subordination of the trace to the full
presence summed up in the logos, the humbling of writing beneath speech dreaming
its plenitude, such are the gestures required by an onto-theology determining the
archeological and eschatologicd meaning of being as presence, as parousia, as life
without differance: another name for death, historical metonymy whereGod sname
holds death in check.*®

Accordingly, neither speech nor writing can beseenasprimary, fundamenta, or morepresent
than the other.?® Derrida thus undermines the privileging of speech over writing by showing that
both are sgns, forms of arche-writing, that always, dready derive their meaning from the ways in
which they differ from other signs.

214. DERRIDA, GRAMMATOLOGY, supra note 2, at 63.

215.1d. at 52-53 & n.16.

216. 1d. at 65.

217.1d. at 70.

218.1d. at 70-71.

219. Id. at 53 (“By definition, difference is never in itself a sensible penitude. Therefare, its necesdty
contradictsthe allegation of anaturally phonic essence of language 1t contestsby the same tdken the professed natural
dependence of the graphic signifier.”).

220. DERRIDA, GRAMMATOLOGY , supra note 2, at 69 (“T his signification isformed only within the hollow
of differance: of discontinuity and of discr eteness, of the diver sion and thereser ve of what doesnat appear. Thishinge
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(iii). Example: Justified/Unjustified Force—Closer to home, in Force of Law: The
“Mystical Foundation of Authority,” Derrida inverts the hierarchical opposition in law between
justified and unjustified force. His decondruction of this hierarchical oppostion begins with an
expresson of a fondnessfor the English idiomatic expression “to enforce the law.” The Fench
equivalent of this expression is “appliquer la loi,” which, literally translated, means “to apply the
law.”?** As Derida correctly notes, the French expresson lacks a “dired, literal allusion to . . .
force,”*** wher eas the English expression “remind[ ] ustha law is always ajustified force, aforce
that jugtifies itsdf or is judified in applying itself, even if this justification may be judged from
elsavhereto be unjust or unjustifiable.””® The expression “to enforce the law” further reminds us
that law and force are inextricably linked: “Applicability, ‘erforceahility,” is not an exterior or
secondary possibility that may or may not be added as asupplement to law. It isthe forceessentially
implied in the very concept of justice as law (droit), of justice as it becomes droit, of the law as
‘droit.”"?** What puzzles Derrida, however, ishow one can distinguish between the justified force
that is privileged in law and unjustified force—" the violence that one alwaysdeems unjust” :?*

[hJow arewe to distinguish between the force of law of a legitimate power and the
supposadly originary violence that must have established this aut hority and that could
not itself have been authorized by any arterior legitimacy, so that, in this initia
moment, it is nather legal nor illegal—or, others would quidkly say, neither just nor
unjust 7%

Later in this essay, D errida revisits the rel ationship between justified and unjustified forcein
the context of Pascal’ s pensées and arelated phrase used by Montaigne:??” “fondement mystique de
I’autorité (“muystical foundation of authority”). Derridafindsinthesepenséesandin this phrase “the
basis for a modern critical philosophy, indeed for acritique of juridical ideology” that goes beyond
viewing law asamereinstrument of the “ dominant power.”*® Derrida posits“amoreinternal, more
complex relation” betweenlaw and force:**

Justice—in the sense of droit (right or law)—would not smply be put in the service
of asocial force or power, for example, an economic, political, ideol ogical power that

[brisure] of language aswriting, this discontinuity, could have, at a given moment within linguistics, run up against
arather preciouscontinuist prejudice. Renauncingit, phanol ogy must indeedrenounceall distinctionsbeweenwriting
and the spoken word, and thus renounce not itself, phonology, but rather phonologism.”).

221. See Derrida, Force of Law, supra note 165, at 5 (trandation by the author).

222. Id.

223. Id.

224. Id.

225. 1d. at 6.

226. Derrida, Force of Law, supra note 165, at 6.

227. Derrida also barowed this phrase for use in the title of his essay, which washis keynate addressand
contribution toa symposum on Deconstruction and the Possibility of Justice. Symposium, Deconstruction and the
Possihility of Justice, 11 CARDOzOL. REV. 919 (1989).

228. Derrida, Force of Law, supra note 165, at 13.

229. Id.
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would exist outsdeor beforeit and which it would have to accommodate or berd to
whenuseful. Itsvery moment of foundation or irstitution (whichin any caseis never
a moment inscribed in the homogeneous tissue of ahigory, sinceit is ripped apart
with one decision), the operation that amountsto founding, inaugurating, justifying
law (droit), making law, would consist of a coup de force, of a performative and
therefore interpretative violence that initself is neither just nor unjust and that no
justice and no previous law with its founding anterior moment could guarantee or
contradict or invalidate.*

This is how Derrida interprets what Pascal and Montaigne refer to as the “mydicd foundaion of
authority.” This mystical foundation liesin “a silence . . . walled up inthe violent structure of the
founding act. Walled up, walled inbecause silenceis not exterior to language.”#"* Derridacontinues:

Sincethe origin of authority, the foundation or ground, the position of the law can't
by definition rest on anything but themselves, they are themsel vesa violence without
ground. Which is not to say that they are in themselves unjust, in the sense of
“illegal.” They are neither legal nor illegal in their founding moment. They exceed
the opposition between founded and unfounded, or between any foundationalismor
anti-foundationaliam. Evenif the successof performetivesthat found law or right (for
example, and this is more than an example, of a state as guarantor of a right)
presupposes earlier conditions and convertions (for example in the national or
international arend) , the same“mystical” limit will reappear at the supposed origin of
sad conditions, rules or conventions, and a the origin of their dominant
interpretation. %

Thus, Derridainverts the hierarchical opposition in the law between justified and unjustified
force by demonstrating through his interpretation of Pascal and M ontaigne that judtified force is
actualy founded on aforce that, at the moment of its occurrence, is neither justified nor justifiade:

The structure | am describing here isa structure in which law (droit) is essentially
deconstructible, whether because it is founded, constructed on interpretable and
transformable textual strata (and that is the history of law [droit], its possible and
necessary transformation, sometimes its amelioration), or because its ultimate
foundation is by definition unfounded.?*

Having undermined thisprivileging by showing that justified force depends upon an unjustifiableforce
for its very exisence, Derrida then pursues these thoughts about justified/unjustified force in the

230. Id.
231.1d. at 14.
232. 1d.
233.1d.
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second half of the essay, where he undertakes a reading of a text by Walter Benjamin entitled Zur
Kritik der Gewalt [ Critique of Violence].?*

b. Inversion of Hierarchies: InTax Expenditure Analysis— Throughtax expenditure
analyss, Surrey and McDaniel have inverted a hierarchical opposition in much the same way that
Bdkin and Derrida did in the examples discussed above The only difference is the choice of
hierarchical oppodtion; rather than focusing on identity/difference, peech/writing, or
justified/unjustified force, Surrey and McDaniel focus ther atention on perhaps the most basic
divigonof government activity: taxing and spending. Under this dichotomy, all govemment ectivity
ischar acterized either as related to (i) thecollection of revenue or (ii) thedisbursement of therevenue
that hasbeencollected. In common parlance thesetwo caegories of government activity areviewed
asaninextricably linked “either/or”: either the government is raigng revenue through taxesor it is
spending that revenue asdirected by our representativesin Congress. Nevertheless aswe will see,
Surrey and McDaniel help usto realizethrough their deconstruction of thisdichot omy that taxing and
spending are not necessarily an “ either/or”—they canalso be a “both/and.”?*

This categorization of gover nment activity aseither taxing or spending is < pervasive and so
commonly-accepted that it has even come to be used as ametaphor for government itself. It isquite
comnon to hear Republicans deride Democr ats for being “tax-and-spend” liberals.?® This epithet
is meant to convey the idea that Democrats strive for bigger government—a government with an
insatiable appetite for taxing that is used to fuel spending on an ever-increasing array of social
programs. Presdent Clintonattempted to distance himself from this image by declaring in his1996

234. Derrida, Force of Law, supra note 165, at 29-57.

235. See Balkin, Nested Oppositions, supra note 18, & 1672-74 (asserti ng that “decongtr uctive claims of
‘nei ther /nor and both/and’ do not necessaily invdve any abandonment of rationality”); Derrida, Force of Law, supra
note 165, at 4 (“That i sthe choice, the ‘either/or,” ‘yesor no’ that | detect inthistitle. Tothisextent, thetitleisrather
violent, polemical, inquisitarial. We may fear that it contains same instrument o torture—that is, a manner of
interrogati on that isnotthe mostjust. Needl ess tosay, from thispoint on | can offe no reponse, at least no reassuring
response, to any questions putin thisway (‘either/ar,” ‘yes or no’), to a@ther party or to eithe party s expedations
formalized in thisway.”).

236. See, e.g., Ralph Z. Hallow, GOP Hopes to Paint Dean as the New McGovern, WASH. TIMES, Dec. 11,
2003, at A3 (“But Republican strategi sts say the Bush campaign will seek to portray Mr. Dean as a tax-and-spend
liberal who cannot be trusted on national -security issues™); Michad Janofky, The 2004 Campaign; Political Paints,
N.Y.TIMES, Aug. 31, 2003, at 26 (“ Cons der how the Republican National Committeg onitsWebsite describes the
would-be presidents: ... Bob Graham: ‘A tax-and-spend liberal i n moderate' s clothing.’”); Mi chael Powdl, Dean
a Tax-and-Spend Liberal? Hardly; Candidate Stressed Fiscal Disciplinein Vermont, WASH. POsT, Aug. 3, 2003, at
A1l (thetitle saysit all).
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State of the Union message—not once, but twice—that the “era of big government isover.”" And
this metaphor is used not only to tarnish Democrats; recently, it has also been used to explain the
Bush Adminidration’s overarching fiscal strategy. As Paul Krugman explains,

many analysts now acknowledge that the [Bush] administration never had any
intention of pursuing aconventionally responsble fiscal policy. Rather, its tax cuts
werealways intended as away of implementing the radical grategy known as* sarve
the beast,” whichviewsbudget deficitsasagood thing, away to squeeze government

spending.?®

The metaphor is seen more directly in the following, rather colorful passage from alonger piece by
Krugman onthe recent spate of tax cuts enaded by the federal government:

The other camp in the tax-cut crusade actually welcomesthe revenuel osses fromtax
cuts. Itsmog vigble spokesman today is Grover Norquist, president of Americans
for Tax Reform, who once told National Public Radio: “I don't want to abolish
government. | simply want to reduce it to the size where | can drag it into the
bathroom and drown it in the bathtub.” And the way to get it down to that size isto
garve it of revenue. “The goal is reducing the size and scope of government by
draining its lifeblood,” Norquist told U.S. News & World Report.*

(i). ThePrivileging of Taxing over Spending in the Code—As atext, the Codeisa
primary constituent part of this dichotomous metaphor because it purportsto set forth the rulesfor
imposing, calculating, and collecting the taxes that provide the revenue upon which the government
(or beast, depending upon your perspective) counts for its survival. Referencesto taxing thus quite
naturally abound in the Code; in fact, a search for the word “tax” and its derivatives (e.g., taxing,

237. Alison Mitchell, State of the Union: The Overview, N.Y. TIMES, Jan. 24, 1996, at A1 (“In an election-
year Stateof the Union M essage intended far morefor voter sthanfor t he Republican-controll ed Congress, Mr. Clinton
separated himself from Democratic orthodoxy, twice pronouncing that the ‘ era of big government isove.’”).

238. Paul Krugman, Support the Troops, N.Y. TIMES, Nov. 11, 2003, at A21; see also ROBERT D. ATKINSON,
PROGRESSIVE POLICY INST., THE INNOVATION ECONOMY: A NEW VISION FOR ECONOMIC GROWTH IN THE 21ST
CENTURY 6 (2003) (“Finally, even if the Bush administration were to concede that their permanent tax cuts spur
neither work nor investment, they woul dstill staythe course because of their smpligic viewthat publicsedtor gpending
isadrag on growth. Tax autstha ‘ starve the beast,” they believe, trander moneyto themoreproductive private sector.
To be are, there is waste i n gover nment that should be cut, yet some of the most egregious examples of it are the
corporate subsidies that thi s administr ation has so vigoroudy defended.”); ED KILGORE, STARVING THEBEAST, 2003
BLUEPRINTNO. 3, availableat http://www.ndol.arg/blueprint/archive.html (lastvisted June3, 2004) (“But ane of the
|eading strategists behind Bush’ s secret war on government is more than happy to tdl theworld all about it. Hisname
is Grover Norquist, and he is the nation’ s leading advocate of ‘kill the taxes and you kill the government.’”).

239. Paul Krugman, The Tax-Cut Con, N.Y. TIMES, Sept. 14, 2003, § 6, at 54; see also Jay A. Soled,
Refinancing America: The Republican Antitax Agenda, 101 TAX NOTES 1235 (2003) (reviewing SHELDON D.
POLLACK, REFINANCING AMERICA: THE REPUBLICAN ANTITAX AGENDA (2003)) (“However, behind closed doors,
some Republicans ecknowledge that the party s intent is to starve the beast—the federal government—ultimately
fostering a reduction of its size.”).
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taxable, and taxpayer) in title 26 of theU.S. Code returned over 44,000 occurrences.?* But, like so
many other deconstructionists, Surrey and McDaniel havefound most interesting not what is present
in the Code, but what is absent fromit?** In contrast to the ubiquitous references to taxing,
references to spending—the other half of the dichotomy—are nearly non-existent in the Code. A
search for the word “spend” and its derivatives (e.g., spendable, spending, and spent) in title 26
returned only a scant 63 occurrences.?*

Through their work on tax expenditure analysis, Surrey and McDanid have identified and
deconstructed the hierarchical opposition between this textual presence (i.e., taxing) and textual
absence(i.e., spending). Inthe Code, thefirst term of this hierarchical opposition is privileged over
the second.??® Indeed, this privileging isimmediaely apparert in the unablreviated title of the Code:

240. | searched for occurrences d some farm of theword “tax” byfirst downloading title 26 of the U.S. Code
in its entirety from the website of the Office of Law Revison Counse of the U.S. House of Represantatives. OFFICE
OF LAW ReVISION COUNSEL, U.S. HOUSE OF REPRESENTATIVES, DOWNLOAD THE UNITED STATES CODE, at
http://uscode.house.gov/downl oad.htm (last visited June 3, 2004). | then unzipped and opened the downloaded file
in WordPefect. | selected “Find and Replace” from thedrop-down menus, and had WordPerfect search for and replace
all ocaurrences of “tax,” whether ocaurring as a whole word or as part of a word. Upan completion of this task,
WordPeafect indicated that it had replaced 44,399 accurrences of “tax.”

241. Curran, supra note 162, at 16 (“The deconstructionist techniqueissimilar. It involvesintense scrutiny
of all textual elements, including a gudy of textual presences by theevacation of textual absences. It alsoinvdvesthe
derivation of meaning through the opposition of textual components to non-textua equi valents whi ch the actual text
displaced and whose presenceisevoked throughtheir differentiation from the dgns selected by the author for textual
presence” (foatnoteomitted)); seealso Balkin, Deconstruction, supranote 160 (“ Deconstructive analyses| ook far what
is deemphasized, overlooked, or suppressed in a particular way of thinking or i n a parti cular set of legal doctrines.
Sometimes they explore how suppressed or margi nalized principles returnin new guises”); Balkin, Transcendental
Deconstruction, supra note 170, a& 1134 (“Of course, from a deconstructionist’ s standpoint, what might be most
interesting about this list are the articles that Derrida did not choose to mention.”).

As Derrida has explained:

This design seems to us to be represented in the handling of the concept of the supplement.
Rousseau cannot utilize it at the sametime in all the virtualities of itsmeaning. The way in which
he determines the cancept and, in so doing, les himself be determined by that very thing that he
excludes from it, thediredion in which he bends it, here as addition, thereas substitute, now asthe
positivity and exteriority of evil, now as a happy auxiliary, all this conveys neither a passivity nor
an activity, neither an unconsciausness nor alucidity on thepart of theauthor. Reading should not
only abandon these categaries—which areaso, let usrecdl in passing, the foundi ng categories of
metaphysics—but should produce the law of this relationship to the concept of the supplement. It
it [sic] certainly aproduction, because | do not simply duplicate what Rousseau thaught of this
relationship. The concept of the supplement isa sort of blind spat in Rausseau’ stext, the not-seen
that opens and limits vighility. . . . And what we call production is necessarily atext, the system of
awriting and of areading which we know is ordered around its own blind spot. We know this a
priori, but only now and with a knowedge that is not a knowledge at all.

DERRIDA, GRAMMATOLOGY, supra note 2, at 163-64.

242. For adescription of theprocedurethat | usedto identify all of the occurrences of the word “spend’ and
its derivatives, see supra note 240.

243. See SHAVIRO, supra note 21, at 3 (“One key reason far the value of tax expenditure analyss as an
exercise . . . isthat it addresses the confusion in pullic policy debatethat may ocaur when proponents of pladng
particular allocative rules in the tax system explat the common tendency to define ‘taxes' and ‘spending’ entirely
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“The Internal Revenue Code.”*** Theroots of this privileging can be detected in the Condtitution.
Inasingle clause (and asingle thought), the Constitution confer supon the Congress the “Power To
lay and collect Taxes, Duties, Imposts and Excises, to pay the Delts and providefor the common
Defence and general Welfare of the United States.”?*®  In this clause, mention of the power to tax
precedes mention of the power to spend—Iikely because the power to spend is generally perceived
to be derivative of the power to tax.

Moreover, despite linking the power to tax and the power to spend when granting themto
Congress, the Constitution el sewhere singles out exercises of the power to tax and imposes a unique
procedural requiremert on them: “All Bills for raising Revenue shall originate in the House of
Representatives; but the Serate may propose or concur with Amendmerts as on other Bills.”?*
Congress is therefore required to treat bills for raising revenue differently from all other hills,
including, of course, spending bills. In practice, ard much to the consternation of Surrey and
McDani€el,**” revenue-raising and spending measures ae considered by separate congressional
committees. In the House of Representatives, primary jurisdiction over revenue-raising bills is
delegated to the Committee on Ways and Means,**® and, since 1865,%° primary jurisdiction over
spending bills has been delegated to the Committee on Appropriations.?® In the Senate, primary
juridictionover revenue-raising billsis del egated to the Committee on Finance > and, since 1867,%>
primary jurisdiction over spending hills has been delegated to the Committee on Appropriations.®*

(ii). Inverting the Taxing/Spending Hierarchical Opposition—Surrey and McDaniel
have quite adeptly invertedthis hierarchy, which is embedded both inthetext of the Codeand inthe
process of creating that text. They explore how provisions couched intax terminology—that purport
to do no morethan adjust a taxpayer’s tax liability—areredly not tax provisions at all. These “tax

formally, and yet to treat the categaries as genuinely meaningful.”).

244, Tax Reform Act of 1986, Pub. L. No. 99-514, §2(a), 100 Stat. 2085, 2095 (1986) (“ TheInternal Revenue
Titleenacted August 16, 1954, asheretof are, hereby, or hereafter amended, may be dtedasthe’ Internal Revenue Code
of 1986."").

245. U.S. ConsT., art. |, 88, cl. 1.

246.1d. art. 1,87, cl. 1.

247. See, e.g., SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 65-68; Surrey & McDaniel,
Budget Reform Act, supra note 21, at 711-13; Surrey & McDanid, Emerging Issues, supra note 22, at 335-36; Surrey
& McDanid, Identify and Control, supra note 22, at 616.

248. RULES OF THE HOUSE OF REPRESENTATIVES, 108th CoNG., R. X(1)(s) (2003), available at
http://www.house.gov/rules/108rules.pdf (last visited June 3, 2004).

249. CoMM. ON APPROPRIATIONS, U.S. HOUSE OF REPRESENTATIVES, ABOUT THE COMMITTEE: GENERAL
INFORMATION, at http://appr opriations.house.gov/ (last visited June 3, 2004).

250. RULES OF THE HOUSE OF REPRESENTATIVES 108th CoNG., R. X(1)(b) (2003), available at
http://www.house.gov/rules/108rul es.pdf (last visited June 3, 2004).

251. STANDING RULES OF THE SENATE, R. XXV (1)(i) (2000), available at
http://rules.senate.gov/senaterul es/standingr ules.txt (last visited June 3, 2004).

252. COMM. ON APPROPRIATIONS, U.S. SENATE, COMMITTEE HISTORY: CREATION OF THE SENATE
COMMITTEEON APPROPRIATIONS, at http://appropriations.senate.gov/cammhistory/commhistory.htm (lastvidted June
3, 2004).

253. STANDING RULES OF THE SENATE, R. XXV (1)(b) (2000), available at
http://rules.senate.gov/senaterul es/standingr ules.txt (last visited June 3, 2004).
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preferences’ are, in reality, no more than disguised spending provisions. Under tax expenditure
analyss, tax preferences do not determine how much revenue is to be raised from each taxpayer.
Instead, tax preferences are no morethan a shortcut—anetting of the revenue that otherwise would
have been raised from certain taxpayers againg the amount that the government otherwise would
have spent on transfers back to them.

Thus, through tax expenditure analysis, Surrey and McDaniel demonstrate that the Code,
whichprivilegestaxing over spending, actuallycontainsanumnber of provisionsthat aretheequivaent
of “government spending for favored activities or groups, effected through thetax sysem rather than
through direct grants, loans or other forms of government assistance.””* In other words, they show
that what is true of spending provisionsis also true of this significant (and growing) group®® of
nominally taxing provisons. Surrey and McDaniel “reved similarities where before we saw only
differences,” and allow us “to observe simultaneously the similarity and difference, the dependence
and differentiation, involved in [the] relation between [the] concepts’ of taxing and spending.?*®

By inverting this hierarchy through tax expenditure analysis, Surrey and McDaniel have
reveal ed the constructedness of the distinction between taxing and spending. They demonstratethe
arbitrariness of drawing the line between taxing and spending at the borders of title 26 of the U.S.
Code.?® Surrey and McDaniel engagein this deconstructive exercise because they fed that theline

254. SURREY & MCDANIEL, TAX EXPENDITURES, supra note 21, at 3; see also Surrey & McDanid, Budget
Reform Act, supra note 21, at 680; Surrey & McDanid, Emerging Issues supra note 22, at 228.

255. FY 2004 ANALYTICAL PERSPECTIVES, supra note 147, at 103-05, thl. 6-1 (listing morethan 130 tax
expenditures and their revenue effects); Heidi Glenn, JCT Tax Expenditure List Gets Longer, 102 TAX NOTES 21, 21
(2004) (indicating that Congress added “a numbea of new tax expenditures’ in 2003, listing the five higgest tax
expenditures reparted by theJoint Committee on Taxatian, and noting that, from 2004 through 2008, therevenueloss
from the latter five tax expenditures ranged from $202.6 billion for the exclusion of capital gainsat death to $602.7
billion for the exdusion of employer contributions for health care, health insurance premiums, and long-term cere
insurance premiums).

256. Balkin, Nested Oppositions, supra note 18, at 1676.

257. Thefollowing is apassagefrom Derrida on the deconstructibility of such linesthat nicelyillugratesthe
point:

Thisright imposes or supposes a bundle o limits which have a history, adeconstructabl e hisory,
and to the deconstruction of which psychoanalys s has not been foreign, to say the least. This
deconstruction in progress concerns, as aways, the institution of limits declared to be
insurmountabl e, whether they involve family or state law, the relations between the secret and the
nonsecret, or, and this is not the same thing, between the private and the public, whether they
invol ve property or access rights, publication or reproduction rights, whether they involve
classfication and putting into order: What comes under theory or under private correspondence,
for example? What comes under syssem? under biogr aphy or autobiography? under persona or
intellecual anamnesis? Inworks sai d to betheoretical, what isworthy of thisnameand what isnot?
Should one rely on what Freud says about thisto classify his works? Should one far example take
him at his word when he presents his Moses as a “histarical novel”’? In each of these cases the
limits, the borders, and the diginctions have been shaken by an earthqueke from which no
classificational concept and no implementation of the archive can be sheltered. Order isno longer
assured.

DERRIDA, ARCHIVE FEVER, supra note 171, at 4-5 (footnote amitted).
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between taxing and spending is more fruitfully drawn within the Code—at the point where the
normativeincometax endsand tax preferencesand penalties begin.?*® Their purposein this endeavor
is to ensure that policymakers reach educated decisons about how to implement government
expenditureprograms.?® They arguethat policymakersshould consider boththe positivedifferences

258. AsCurran and Balkin have both explained, the appl icati on of decongtructive techniquesto atext isnot
arandom occurrence. Curran states that

Derrida has made clear that deconstruction is applied in response to textual components:
“[Decongtruction isan] incision, precisely [because] it can be made only accordi ng to lines of force
and forces of rupture that are localizable in the discourse to be deconstructed.” Moreover, in his
keynote speech at the 1990 “ Deconstruction and the Possibility of Justice” oolloquium at Cardozo
Law School, Derida again made clear that the deconstructionist exploration of meaning through
hierarchy reversal is not imposed randomly, but, rather, on those word combinations whose
juxtapostions draw the attention of the decondructionig to the likelihood of rich interpretive
possibilities.

Curran, supra note 162, at 21 (quoting Positions: Interview with Jean-Louis Houdebine and Guy Scarpetta, in
PosITIONS, supranote 189, at 37, 41) (citation omitted). Balkin agreesthat “[w]edeconstruct aparticular text because
wethink that the text has apartiaular form of richnessthat speaksto us eithe for goad or for ill,” and, in consdering
why one deconstructs Plato or Saussurebut not alaundry list or the back of acereal box, hefurther asserts that “in each
case, one deconstr ucts because one has a parti cular ax to grind, whether it be a philosophical, ideological, moral, or
political ax.” Balkin, Tradition, supra note 171, at 1626-27; see also J. M. Balkin, Being Just with Deconstruction,
3S0C. & LEGAL STuD. 393, 399 (1994) [hereinafter Balkin, Being Just] (“ Sothetarget o deconstruction, and the way
that the particular deconstructive argument is wielded, may vary with the moral and political commitments of the
deconstructor.”); Balkin, Transcendental Deconstruction, supra note 170, at 1138 (“I shall argue that Derrida’s
encounter with justicer eally showsthat deconstructive argumentisaspeciesof rhetoric, which canbe usedfor different
purposes depending upon the moral and political commitments of the deconstructor.”); J. M. Balkin, Understanding
Legal Understanding: The Legal Subject andthe Problem of Legal Coherence, 103 YALEL.J. 105, 124-27 & n.34
(1993) (“One could engage in deconstruction of alegal text without the desire to offer a normative alternative, or
without abeli ef that the dif ficultiesonefound in thetext weredueto fa luresof substantive rationality . . . . However,
the deconstruction practiced by | egal critics isalmost dways rational deconstruction, becauseit seeks to criticize law
on the basis of same proposed normative aternative.” (citation omitted)).

Derrida has spoken to this isaue aswell: “Taking a position in philosophy: nothing ‘shocks me less, of
course. Why engage in a work of deconstruction, rather than leave things the way they are, etc.? Nothing here,
without a ‘show of force’ somewhere. Deconstrudion, | have insisted is not neutral. It intervenes” Positions:
Interview with Jean-Louis Houdebine and Guy Scarpetta, in POSITIONS, supra note 189, at 37, 93 [hereinafter
Positions]; seealso DERRIDA, GRAMMATOLOGY, supranote2, at 161-64 (explaining his“exarbitant” choicedf certain
of Rousseal’ stexts for decanstruction). Thus, it shoud not come as a surprise that Surrey was motivated to employ
deconstructionist techniques “ as aweapon o political cambat” in an effort torealize a“broadening[of] the base o the
incometax so that high-incame taxpayers wouldpay more [which] hadlong been a personal cause of his.” SHAVIRO,
supra note 21, at 26; seealsoid. at 4 (“ Surrey, in promoting his version of tax expenditure analysis, undermined this
clarifyingfunction by al so enli sting the analysisas aweapon in battlescongerning what thegovernment’ sdistri bution
policy should | ook like—in particular, his support far progressivity and comprehensiveincome taxation.”); see also
JULIAN E. ZELIZER, TAXING AMERICA: WILBURD. MILLS, CONGRESS, AND THE STATE, 1945-1975, at 309 (1998)
(“Ultimatdy, policymakers such as Mills and Surrey argued that tax reform was designed to maintain a modified
progr essive tax strucure that contai ned someeconomically efficient and pditically necessarydeductions, exemptions,
and exceptions.”).

259. See supra note 76.
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(e.g., thepalatability of tax expendituresand theability tot akeadvantageof anexistingadministrative
framework) and the negative differences (e.g., the upside-down distribution of deductions and
exdusons, theexdudon of non-taxpayers, and the involvement of the Department of the Treasury
inareasoutside of itssubstantive expertise) between tax expenditures and direct expendituresbefore
settling on a means for implementing a given program.?® Furthermore, in tough economic times,
Surrey and M cDaniel wishto ensurethat policymakersinterestedin controlling government spending
takeinto account both direct spending and spending that isindirectly accomplished through the Code
when considering where cuts should be made.®*

The construct edness of thetaxing/spending hierarchicd oppostionisonly underscored by its
historical origins. Asmentioned earlier, the privileging of taxing over spending isfound not only in
the Code, but also in the process prescribed by the Constitution for its enactment. At the 1787
Constitutional Convention, the origination clause, which requires al revenueraising bills—and only
revenue raising hills*®*—to originatein the House of Representatives played animportart role in
shaping the allocation of power between the House of Representatives and the Senate.”® The
American colonies had borrowed this practice of originating revenue raising and appropriation bills
inthe popular house of the | egislature from England, wherethe practice dates back to the fourteenth
century.?®* Acoordingly, prior to the Constitutional Convention, “the origination of money billsin
the popular house had [dready] becomefirmly entrenched both in [American] custom and in written
law as the proper enactment procedure.”

During the Conditutiona Convention, the power to originate revenue raisng and
appropriaion measures was first granted to the House of Representatives in exchange for equal
representationin the Senate as part of the Great Compromise on representation.®® At this stage of
the debate, the origination clause did not permit the Senate to alter or amend revenue raising or

260. See supra Part 11.B,-C.1.

261. See supra Part 11.C. 1.

262. Nod Sargent, Bills for Raising Revenue Under the Federal and Sate Constitutions, 4 MINN. L. REv.
330, 345-49 (1920); ThomasL. Jipping, Canment, TEFRA and the Origination Clause: Taking the Oath Seriously,
35 BUFF.L.REV. 633,663, 665 (1986). The House of Representatives nonethel ess claimsthe right to ariginate general
appropriations bills. CHARLESW. JOHNSON, How OUR LAWS ARE MADE, H.R. Doc. No. 108-93, at 3(2003). The
Senate has, however, expressal its disagreement with this claim. 3LEwIS DESCHLER, DESCHLER’S PRECEDENTS OF
THE U.S. HOUSE OF REPRESENTATIVES, H.R. DoC. N0. 94-661, at ch. 13, § 20.1 (1977) (describing Senate Resolution
414, passed in 1962, which asserts the Senate’ s power to originate appropriations bills); FL.oyD M. RIDDICK & ALAN
S. FRUMIN, RIDDICK’S SENATE PROCEDURE: PRECEDENTS AND PRACTICES, S. Doc. No. 101-28, at 153-54 (1992)
(indicating the Senate’ s contrary viewpoint, and citing an 1881 House of Representatives report acknowledging the
ability of the Senate to originate appropriations measures).

263. John L. Hoffer, Jr., The Origination Cl ause and Tax Legidation, 2 B.U. J. TAX L. 1, 2-11 (1984); J.
Michael Medina, The Origination Clause in the American Congitution: A Comparative Survey, 23 TULSA L.J. 165,
170-72 (1987); Sargent, supra note 262, at 331-34; Jipping, supra note 262, at 648-62; Jonathan Rosenberg,
Comment, The Origination Clause, the Tax Equity and Fisal Responsibility Act of 1982, and the Role of the
Judiciary, 78 Nw. U. L. Rev. 419, 421-31(1983).

264. Rosenberg, supra note 263, at 421; see also Sargent, supra note 262, at 334-36.

265. Rosenberg, supra note 263, at 422.

266. |d. at 425; Hoffer, supra note 263, at 7-8, 16; Medna, supra note 263, at 170; Sargent, supra note 262,
at 331; Jipping, supra note 262, at 648, 654-55.
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approprigionbills.?®” Thefind versionof the origination dause was, however, restricted to revenue

raising bills and permitted Senate amendment of those bills, these changes having “ served asa trade-
off for the exclusive powers granted to the Senate: the treaty and appointment confirmation
powers.”?%

The purpose of the origination clause gopears to have been to repose the power to st the
legidative agenda in the branch of the legidature that would be most accountable to the people.®®
Y et, “ even during the period of the Constitution' sdrafting and ratification, the val ue of the origination
clause was subject to question.”?® Some viewed the concession of the power of amendment to the
Senate as rendering the origination clause*virtuadly meaningless,” becausethe power to amend is, in
essence, the power to origirete (i.e., the Senate could simply strike out every word of a bill except
“whereas” and subditute its own bill as an anendmert).?*

Two centuries of experience have proved these skepticsto be correct. The origination clause
has been narrowly construed.?”? In addition, contemporary commertators have described it as “an
historical anachroniam,”*® “a conditutional backwater,”** and “wholly without practical
consequences”?” Thus, by identifying and deconstructing the Code’s privileging of taxing over
spending, Surrey and McDaniel have drawn our atention to thehistorical origins of this hierarchical
opposition and have helped to unmask its rather vacuous ideological underpimings.®

267. Rosenberg, supra note 263, at 425 & n.37.

268. Medina, supra note 263, at 171; see also Hoffer, supra note 263, at 9-11, 16; Jipping, supra note 262,
at 648-49; Rosenberg, supra note 263, at 428, 429.

269. Rosmberg, supra note 263, at 423, 426-27; see also Hoffer, supra note 263, at 21; Sargent, supra note
262, at 336; Jipping, supra note 262, at 649, 655, 661. The House of Representatives was thought to be more
accountableto the people because, a the time of the Constitutiona Convention, it was the only branch of Congress
directly elected by the people, it had a larger number of members, and its members had shorter terms. Rosenberg,
supra note 263, at 423 n.27.

270. Medina, supra note 263, at 171.

271.1d. at 172 & n.28; Hoffer, supra note 263, at 11; Sargent, supra note 262, at 349; Rosenberg, supra note
263, at 429-30.

272. Medina, supra note 263, & 167 (tracing narrow constructi on of the origi nation clause back to Justi ce
Story’s Commentaries on the Constitution of the United States, published in 1833); id. at 225 (remarking how “the
United States and its congtit uent stat es are unique [among countriesthat derivetheir congtitutiond foundati ons from
Great Britain] in their restrictive and grudging construction of the revenue (supply) power embadied intheorigination
clause”).

273.1d. at 167; see also United States v. Munoz-Flores, 863 F.2d 654, 657 (%h Cir. 1988),rev'd, 495 U.S.
385 (1990) (indicating that “dimini shed concern about the Senate’s lack of accountabilityhaslargely undermined the
clauseé srational€'); Sargent, supra note 262, at 352.

274. Medina, supra note 263, at 170.

275. Bais |. Bittker, Constitutional Limits on the Taxing Power of the Federal Government, 41 TAX LAW.
3,6(1987); seealso 1 BoRISI. BITTKER& LAWRENCE LOKKEN, FEDERAL TAXATION OFINCOME, ESTATES, AND GIFTS
1.2.2at 1-14 n.5 (3rd ed. 1999) (“ The Senate, however, appears na to be meaningfully restrained by thislimitati on
[i.e., the origination clause].”).

276. Now what can the“ efficacity” of all thiswork, all thisdeconstructive practice, be

on the “contemporary ideological scene’?. . . [W]hat is perhaps in the pr ocess of
being reconsidered, isthe form of closure that was called “ideology” (doubtlessa
concept to be analyzed initsfunction, i tshistory, its origins, its transformations),
the form of the rdationships between a transformed concept of “infrastructure,”
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(iii). Serial Deconstruction: Enter the Critics—The only quarrel that | have with
Surrey and McDaniel’s deconstruction of this hierarchical opposition isthat it does not go nearly far
enough. As mentioned above, Surrey and McDaniel deconstructed the privileging of taxing over
spending because they believed that the operation of the government could be improved by
recognizing the general equivalence of tax expenditure and direct expenditure programs.?’ But,
despite their good intertions, dl that Surrey and McDanid have done isto replace the current line
between taxing and spending (i.e., theboundariesof title 26 of the U.S. Code) with another line (i.e.,
the boundaries of the normativeincome tax) that they considered to be foundational in nature.”® In
developing tax expenditure analyss Surrey and McDaniel log sight of the lesson from Bakin's
inversonof the identity/difference hierarchical opposition described above:?”® neither of thetermsiin
a hierarchica oppostion can be consdered originary or foundational in nature “because both are
related to each other in a system of mutual dependences and differences. Eachiscontinually calling
upon the other for its foundation, evenasit is constartly differertiating itself fromthe other.”*° As

if youwill—an“infrastructure” of which the general text would no longer be an
effect or a reflection—and the transformed concept of “ideology.” If what isin
question in thiswork i sanew definition of the relati onship of a determined text
or signifying chain to its exterior, toits referentid effects, etc.. .., to “redity”
(history, class struggle, relationships of production, etc.), then we can no longer
restri ct ourselvestoprior delimitations, nor eventotheprior concept of a regional
delimitation. What is produced in the aurrent rembling isa reeval uation of the
relationship between the general text and what was believed to be, intheform of
reality (history, paliti cs, economics, sexud ity, etc.), thesmple, r eferabl e exterior
of language or writing, the belief that this exterior could operate from the simple
position of cause or accident. What are apparently s mply “regional” effects of
thistrembling, therefore at the sametime have anonreg onal opening, destroying
their own limitsand tending to articulate themselves with the general scene, but
in new modes, without any pretention to magery.

Positions, supra note 258, at 90-91; seealso Balkin, Deconstructive Practice, supranote2, at 744, 761-64 (discussing
how “deconstructive techni ques can show how doctrinal arguments are informed by and digguise ideological
thinking”).

277. Balkin, Transcendental Deconstruction, supra note 170, at 1141 (“Transcendental decongruction has
agoal; itsgoal isnot destruction but rectification. The deconstructor critiquesfor the purpose of betterment; she seeks
out unjust or inappropriate conceptual hierar chiesin or der to assert abetter ordering. Hence, her argumentisd ways
premised on the possibility of an alternative to existing norms that is not simply different, but also morejust, even if
theresultsof this demnstruction are imperfect and subject to further deconstruction.”); seealsoid. at 1174 (asserting
that thepurpose of deconstruction isreconstrudi on—otherwise “ there is no pointin deconstructing in thefirst place”);
Balkin, Being Just, supra note 258, at 393 (“| clam that deconstructive ana yses can be of no use to the pursuit of
justice unless deconstrudive arguments assumethe existence of an alternaivewhich is more just than the one being
deconstructed, even if this alternative is subject to further deconstruction.”).

278. 1 wauld nate that Surrey andM cDaniel do, however, contemplatethat whereagiven providon fallswith
respect to this line may change ove time, thereby necessitating the continual reassessment of the role that each
provison plays in the tax system. See supra note 56 and accampanying text.

279. See supra Part 111.B.2.a.(i).

280. Balkin, Deconstructive Practice, supra note2, at 751; see also Balkin, Deconstruction, supra note 160.
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aresut, all that Surrey and McDaniel have accomplished is to replace the old hierarchy with a new
hierarchy that can likewise be deconstructed.?*

In fact, cetain of Surrey and McDaniel’s critics seem to have recognized this, as they have
picked up where Surrey and McD aniel I€ft off and have essentidly decongtructed thisnew hierar chy.
For example, William Andrews and Jeffrey Kahn have both argued that itemsthat fall on the spending
sideof Surrey and McDanid’ sline are more akin to, and more appropriately classified as, items that
fdl on the taxing side of the line?®? Andrews has agued that the deductions for charitable
contributions and medical expenses are “refinement[ ] in our notion of an ideal personal income tax,
rather than. . . departurd s] fromit.”®* He concludesthat “thereare subgtantial argumentsinfavor
of both these persond deduction provisions that are intrinsc arguments of tax policy germane tothe

281. SeeBalkin, Deconstructive Practice, supranote2, at 1179 (* A decondruction of an gppostion, however,
cannot by itsdf establish a new hierarchy in place of an old one because the new hierarchy aso could be
deconstructed.”); Balkin, Transcendental Deconstruction, supra note 170, at 1178-79 (“Y et the decision to stop and
assessthe conclusians of one’'s argument, to statethem as conclusions. . . leaves unspoken the many further steps that
couldbetaken. These additional stepscould lead to a partial or even acompl ete transformation of the conclusionsjust
arrivedat. Thus from anothe pergedive the conclusi on of adeconstructive agument isaconclus onin neither sense
of the word: for it does not end the possble lines of demnstructive argument, nor does it lead to a fixed and
determinateresult.”); Derrida, Force of Law, supra note165, a& 14 (“One can alwaysturn what | am doing o saying
here back onto—ar againd—the very thing that | am saying is happening thusat the origin o every institution.”).

As Derrida has explained:

What interested me then, that | am attempting to pursue along othe linesnow, was at the
sametime as a “genera economy,” a kind of general strategy of deconstruction. The latter isto
avoid both simplyneutralizing the bi nary oppositionsof metaphysicsand s mply residing within the
closed field of these oppasitions, thereby confirming it.

Therefore we must proceed using a doubl e gesture, according to a unity that is both
systematic and in and of itself divided, a doublewriting, that is a writing that is in and of itsdf
multipl e, what | called, in “La double $ance,” adouble science. On the one hand, we must traverse
aphase of overturning. To do justiceto thisnegessityisto reaognize that in adassical philosophical
opposition we are not deal ing with the peaceful coexistence of avis-a-vis, but rather with avident
hierarchy. One of the two terms governs the other (axiologically, logically, etc.), or has the upper
hand. To decondructthe oppostion, firg of all, isto overturnthe higrarchy at agiven moment. To
overlook this phase of overturning is to forget the conflictua and subordinating structure of
oppasition. Thereforeone might proceed too quicklyto aneutralization that in practicewould leave
thepreviousfield untouched, leaving one nohold onthe previ ous opposi tion, thereby preventingany
means of intervening in the field effectively. We know what always have been the practical
(particularly political) effects of immediately jumping beyond oppasitions, and o pratests in the
simple form of neither this nor that. When | say that this phase is necessary, the word phase is
perhaps not themost rigorous one It is not aquestion of a chronological phase, a given moment,
or apage that one day simply will be turned, in order togo on toother things. The necessity of this
phase is structural; it is thenecessity o an interminalle analyds: thehierarchy of dual oppodtions
always reestabl ishes itsel f. Unli ke those authors whose death does not wait their demise, the time
for oveturning is never a dead | eter.

Positions, supra note 258, at 41-42 (footnotes amitted).

282. For aher examples, seethe works cited by Bartlett, supra note 118, at 416-17 nn.26-37.
283. Andrews, supra note 49, at 312; see also id. at 314-15.
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basic question of how to achieve afair distribution of personal tax burdens.”?* Kahn has gone further
and has argued (on grounds independent from those offered by Andrews) that the deductiors for
charitable contributions, medical expenses, theft and casualty |osses, and home nortgage interest al
“conform to progressive income tax principles and therefore cannot properly by [sic] characterized
as governrmental expenditures.”?®®

To be more specific, consider the deduction for extraordinary medical expenses, which has
been discussed by all three of Surrey, Andrews, and Kahn. Surrey contends that this deduction is
gppropriately classified asatax preference because mos economists woud agree that it is not part of
the “generally accepted definition of income”?®® on the ground that it represents no more than one of
the ways in which income can be consumed.”®”  In Surrey' s view, burdensome medi cal expenses are
not a problem because they adversely impact an individual’s ability to pay income tax; they are a
problem because they adversely affect an individual’ s ability to pay for medical care that she needs.?®®
Phrased in this way, Surrey saw the problem as one that should be addressed by an appropriately-
designed government hedth insurance program,®® and Surrey considered the medical expense
deduction to be no more than a poor substitute for such aprogram.®®

Andrews, however, disagrees with Surrey’ s d assification of the medical expense deduction as
a tax preference. Andrews articulates two distinct reasons to justify his assertion that medical
expensesare appropriately taken into account when cal culating income. Andrewsfirst mantainsthet,
because “treatment only puts the taxpayer back where others are who have suffered no inury,” the
taxpayer has“no taxable gain when he suffersaninjury and receives treatment.”** Insupport of this
assertion, Andrews points out that this theory explains why the government has not classified the §
104 exdusdonfor medical expenses reimbursed by atortfeasor as atax expenditure.”* Andrewsthen
argues that

[i]fwearewilling to say that one hashad no taxable gain when he suffersaninjury and
then receives treatment, we should say it in every case, whatever the source of
payment for the treatment—whether or not the tortfeasor pays, whether or not there
isatortfeasor, indeed whether thetaxpayer’ smaady isatraumaticinjury or anorganic
disease?®

Andrews second justification for taking medical expenses into account when calculating
incomeis premised on the ideathat the tax baseis intended “to provide an index of relaive material

284.1d. at 315.

285. Kahn, supra note 118, at 2.

286. SURREY, PATHWAY S, supra note 20, at 21.
287.1d. at 21-23.

288. 1d. at 22-23.

2809. Id.

290. See supra Part 11.A.

291. Andrews, supra note 49, at 334.

292. 1d.

293.1d.
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well-being on the basis of whichto distribute tax burdens”?** Andrews contendsthat “differences in
health affect relaive material well-being.”?*®> Andrews admits that

[1]t would be impractical to try to include robust good hedlth directly as an element of
personal consumption for thosewho haveit, but the difference betweengood and poor
hedth can be partiall y reflected—or the failure to include the difference directly can
be partially off ss—Dby al 0 exdud ng or alowing adeduction for the medical services
that those in poorer hedth will generaly need more of . **

Kahn, on the other hand, maintains that the medical expense deduction can be viewed as
implementing the principles of progressivity that areanintegral part of our incometax system.?” Kahn
viewsthe ratestructureas(i) exempting from tax theincomenecessary for anindividual to subsist and
then (i) employing “astandardized uility curve asareference for thetax rate schedule], which] results
in gpplying graduated rates to income above the insulated amount, thereby reflecting the declining
utility of added amounts of income”?*® Kahn argues that the deduction for extraordinary medical
expensescan be conceptualized as* arough adjustmert to t herate schedul eto reflect the greater utility
that the dollars so expended havefor ataxpayer in that condition.”?*® In other wor ds, this deduction
adjuststhe standardized utility curveinasituation whereit isgenerally believed that application of that
curve would be “grossly inappropriate.” 3%

Throughtheir arguments, Andrewsand Kahn haveeffectively invert ed the new taxing/spending
hierarchical opposition devised by Surrey and McDaniel. They have demonstrated that items that fall
outside of Surrey and McDaniel’ s normative income tax actually have the attributes of itensthat are
included within their normative income tax. By inverting this new hierarchical opposition, Andrews
and Kahn help to demonstrate the instability of the boundary between taxing and spending.>*

| would emphasize that the point hereisnot that the distinction between taxing and spending
is completely indeterminate and incoherent; by inverting this hierarchical opposition, Surrey and
McDaniel have neither equated taxing with spending nor have they compl etdy effaced the distinction
between thesetwo concepts.** Rather, they (along with Andrews and K ahn) have shownthat theline

294. |d. at 335.

295. Id.

296. Andrews, supra note 49, at 335.

297. Kahn, supra note 118, at 27.

298. Id. at 28.

299. Id.

300. Id. at 29.

301. “The ‘sufferance’ of deconstruction, what makesit suffe and what makes those it taoments suffer, is
perhaps the absence of rules, d norms, and definitive criteria that would allow one to distinguish unequivocally
between droit and justice.” Derrida, Force of Law, supra note 165, at 4.

302. Seg, e.g., DERRIDA, GRAMMATOLOGY, supra note 2, at 88-89 (“ Thedistinction between phonetic and
nonphonetic writing, althaugh compl etely i ndi spensal e and | egitimate remains very derivati ve with regard towhat
may be cdled a synergy and a fundamental synesthesia. .. . ‘Phonetic and ‘naonphonetic’ are therefare never pure
qualiti es of certain systems of writing, they are the abstract char acteristi cs of typical el ements, more or lessnumerous
and dominant within all systems of signification in general.”); id. at 120 (“the colloquial difference beween language
and writing, the rigorous exteiority of one with respect to the other, is admitted”); DERRIDA, Sructure, supra note
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between taxing and spending is not afixed and immoval e boundary that we can demarcateif only we
think with sufficient logic and darity.>® Taxing and spending are not absolute, but constructed
categories.*® They stand in ardationship of both similarity and difference—they smultaneoudy
depend upon and differentiate themsel vesfromeach other. In some contexts, the similarity between
them becomessdient (e.g., Surrey sdiscussion of thededuction for extraordinary medical expenses),
while, in other contexts the differences between them become salient (e.g., Andrews and Kahn's
discuss onof the deduction for extraordinary medical expenses).®® T his serial deconstructionengaged
inby Surrey and McDanid, Andrews and Kahn unmasks “the common tendency to define‘taxes’ and

180, at 280-81 (“Thereisno sensein doing without the concepts of metaphysicsin order to shake metaphysics. We
have no language—no syntax and no lexicon—which is foreign to this history; we can pronounce na a single
destructive proposition which has not already had to dip into the form, the logic, and the i mplicit postulations of
precisely what it seeks to conted.”); Derrida, Force of Law, supra note 165, at 19 (“what is currently called
deconstruction would not correspond (though certain pegple havean interest in spreading this confusion) to a quas-
nihilistic abdication before the ethico-politico-juridical quegion o justice and befare theoppasition between jugt and
unjust”); Semiology and Grammatology, supra note 194, & 20 (“. . . nor isita question of confusing at every level,
and in all simplicity, thesignifier and the signified. That this oppasition or difference cannot be radical or absdute
does not prevent it from functioning, and even from beang indispensable within certain limits—very wide limits.”).
Contra SHAVIRO, supra note 21, at 2 (“The badc claim of tax expenditure andyds, that certantax rules are‘red ly’
spending, isnot quitecorred, because ‘taxes’ and ‘ pending’ are na coherent categaries to begin with.”).

If, as Shaviro contends, these categories are truly incoherent, why did he need to revert to themin clarifying
his purportedly more “substantive” suggested replacement? Id. at 35-36 (“We presumably would nat redassfy the
[weapons supply tax credit] as bang part of the tax system after all, even though its motivation would then be
distributional. After all, so reclassifying it would imply that, when interest groups strongly influencethe enactment
of a preferential tax rule, the case for treating the rule as a tax expenditure is weakened. Yet this presumablyisthe
oppositeof what advocates of tax expend tureanal ysis have in mind, andno onewould suggest redassfying spending
as ‘really’ taxation when interest groups use it toline their pockes.”). In fact, Shavird s entire dscussion of the
wegponssupply tax credit examplein his paper makesclea that there are certain itemsthat areindubitably spending
(or, conversdy, indubitally taxes), and revealshis claim of incdherence as an ovastatement. Moreover, when this
discussion isconsidered inthecontext of the other exampl esthat Shavi ro expl ores, it becomesclear that hi sperspective
is actuall y much closer to that expressed in the ensuing text above; in other words, his discuss on demaonstrates that
while certain items can easily be classified as either taxing or spending provisions, the classification of many othe's
will be more fluid and depend greatly on context. Seeid. at 34-42.

303. See DERRIDA, GRAMMATOLOGY, supranote2, at 90 (stating, in the context of di scussing thedisti ncti on
between phoneticand nonphoneticwriting, that“ [t]he problem of thepicture-puzzle(rébusatransfert) bringst ogether
al the difficulties. Aspictogram, arepresentation of the thing may find itself endowed with a phonetic value. This
doesnot effacethe pictographic’ referencewhich, moreover, has never been simply‘redlistic.’” Thesd gnifier i sbroken
or constellated into a systam: it refers at once, and at least, to athing and to a sound.”).

304. See Curran, supra note 162, at 18-19 (“| bdieve that deconstruction is a methodology and that its
ideol ogical or philosophical implicationsappropriatel yextendtoadebunki ng of absol utism, and, equall y gppropriatd y,
apply to nonscientific fid ds, but that deconstruction does nat denythe existence of truths or the val ue of logocentrism,
which, moreover, it adoptsin its own discourse™).

305. See Balkin, Transcendental Deconstruction, supra note 170, at 1153 (“To deoonstruct a conceptual
opposition isto showthat the conceptual opposition isanested oppasition—in other words, that the two conceptsbear
relations of mutual dependence as well as mutud differentiation. For example, we might discover that they have
elements in canmon, which became sdient in some contexts but that in aher contexts we note vay important
differences between them, so that they are not the same in al respects.” (foanote omitted)).
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‘spending’ entirdyformally,”** and displacesit with the notion that thedistinction bet weentaxing and
spending is fluid and wil | often dgpend on context.>”

c. Liberation of the Text from the Author: Background—T heliberation of the text
from the author is the other decongructive practice singled out by Bakin. Once described, this
practice should hopefully seem familiar to many readers, asit is broadly consistent with the dynamic
approach to statutory interpretation described by William Eskridge3® Because the idea of the
liberationof the text from the author should be more familiar terrain for most tax academics, | will not

306. SHAVIRO, supra note 21, at 3.

307. Balkin, Being Just, supranote 258, a 398 (“ The goal of decongructionisto reved the contextual nature
of practical and theoretical judgment, and to critique acontextual or categorical judgments for their lack of sensitivity
to context.”); id. (“Our goal is not to efface the distinction between them, but rather to discover appropriate ways of
thinkingabout thar similaritiesand differences.”); Bdkin, Legal Career, supranotel8 (“[ T] hepointof deconstructing
conceptual oppostionsisnot to show that conceptshave no baundaries, but rather than [sic] their boundaries are fluid
and appear differently as the opposition is placed into new interpretive contexts. Deonstruction is not a mechanical
demongtration of totd indeterminacy. Deriving interesting results from deconstructive techniques is a skill that
requiressengtivityto changesininterpretive context. Mareover, decongructing alegal distinction doesnot necessarily
show that it isincoherent. That isa pragmatic judgement to be made by the interpreter.”); id. (“ Decanstructionists
attacked the structuralist contention that there were universal and fixed structures of meaning that shaped all human
thought. They argued that the structures of sodal meaning are always unstalde, indeterminate, impermanent and
historically situated, constantly changing over time and accumul ating new connotations.”).

This notion o contextuality can be seen in the following passage from Of Grammatol ogy:

Gegureis here an adjunct of speech, but this adjunct is not a supplementi ng by artifice, itisare-
course to a more natural, more expressive, more immediatesign. It isthe more universal the less
it dgoendson conventions Butif gesture supposes a diganceand a spacing, amilieu of vighbility,
it ceases being effective when the excess of distance or mediation interr upts visibility: then speech
supplements gesture. Everything in language is substitute, and this concept of substitute precedes
the opposition of nature and culture: the supplement can equally well be natural (gesture) as
artificia (speech).

DERRIDA, GRAMMATOLOGY, supra note2, at 235 (footnoteomitted). Andinthispassage, Derrida general ly describes
what follows the inversion of hierar chies:

By means of thisdouble, and precisdy stratified, dislodged and dislodging, writing, we must also
mark theinterval between inversian, which bringslow what washigh, andtheirruptive emergence
of anew “concept,” a concept that can no longer be, and never could be, included in the previous
regime. If thisinterval, thisbiface or biphase, can beinscribed only in abifurcated writing (and this
holds first of all for a new concept of writing, that simultaneously provokes the overturning of the
hierarchy speech/writing, and the entire system attached to it, and releases the dissonance of a
writing within speech, thereby disorganizing the entire inheritedorder andinvading theentirefield),
then it can only be marked in what | would cdl a grouped textual field in the last analysisit is
impossibleto point it out, for aunilinear text, or apunctual position, an operation signed by asingle
author, are all by definition incapableof practidng this interval.

Positions, supra note 258, at 42 (footnote omitted).

308. William N. Eskridge, Jr., Dynamic Statutory Interpretation, 135 U. PA. L. REV. 1479, 1498, 1506-11
(1987).

Hosted by The Berkeley Electronic Press



58 ANTHONY C. INFANTI [22-Jul-04

elaborate on this practice to the same extent that | elaborated on the inversion of hierarchiesin the
previous sectionsof thisPart.

Tokeeptheideaof theliberation of the text fromthe author onfamiliar ground, | will describe
it in terms of the debate over the appr opriate method(s) for engaging in statutory interpretation. The
“modern consensus’*® is that the bad ¢ objective of statutory congruction, including construction of
the Code,*° “is interpretation consistent withthe intert of the enacting legislature”** There are, of
course, anumber of dfferent methodsfor ascertaining thisintent. Some (particularly Supreme Court
Justice Antonin Scdia) advocatealiteral or textudist goproachthat looksto theplain languageof the
statute as the mog accurate expression of legisative purpose.®? Otherstake an originalist approach
that looks to the intent of the enacting legidature.®® Y et others advocate a purposive approach that
looksto the purpose or structure of the statute as a whole when interpreting individual provisions
withinthe statutory framework.®*

Degitedifferencesof method, these appr oachesto stat utory constructiondo shareat leastone
trait incommon: each of them impliesthat some readingsof the Code will be correct (i.e, they will
reflect the intent of the legidature) while otherswill beincorrect (i.e., they will not reflect the intent
of the legislature).®*®> The ostensible goal of statutory construction, therefore, is “to separate the
correct readings from the incorrect readings.”**® But like any other hierarchical oppostion, this

309. Michael Livinggon, Congress, the Courts, and the Code: Legidlative History and the I nter pretation of
Tax Satutes 69 TEX. L. Rev. 819, 845 (1991) [heranafter Livingston, Legisative Hi story].

310. 1 BITTKER& LOKKEN, supra note 275, §4.2.1at 4-17 (“ Snceall statutes are ssters unde the in, the
courts employ the usual tools of gatutory construction to interpret the Code.”).

311. Livinggon, Legidative Hi story, supra note 309, at 845; see also 2A NORMAN J. SINGER, STATUTESAND
STATUTORY CONSTRUCTION § 45:05 (6th ed. 2000); Balkin, Deconstructive Practice, supra note 2, at 773 n.87;
Eskridge, supra note 308, at 1479-80.

312. See, e.g., EngineMfrs. Ass'nv. S. Coast Air Quality Mgmt. Dist., No. 02-1343, 2004 U.S. LEX1S 3232,
at*11 (U.S. Apr. 28, 2004) (Scalia, J., ddivering the opinion o the court) (“* Statutory construction must begin with
the language employed by Caongress and the assumption that the ordinary meaning of that language acaurately
expresses thelegislative purpose.’” (quoting Park "N Fly, Inc. v. Dollar Park and Fly, Inc., 469 U.S. 189, 194 (1985));
see also Deborah A. Geier, Interpreting Tax Legislation: The Role of Purpose, 2 FLA. TAX REV. 492, 494-95 (1995)
[hereinafter Geier, Purpose] (discussing textualism); Geier, Textualism, supra note 18, passim (consideing the
potential impact of Justice Scalia’ s brand of textualism on interpretation of the Codg); Mary L. Heen, Plain Meaning,
the Tax Code, and Doctrina Incoherence, 48 HASTINGS L.J. 771 passim (1997) (discussing the potential adverse
impact of employingatextualig approach when interpreting the Code); Richard Lavae, Qubverting the Rule of Law:
The Judiciary’ s Role in Fostering Unethical Behavior, 75 U. CoLo. L. Rev. 115 passim (2004) (ar guing that Justice
Scalia' s textualism faosters unethical behavior and, contrary toits ostenside purpose, undermines the rule of law in
society).

313. Seg, e.g., Richard A. Posner, Satutory | ntepr etation—in the Classroomand in the Courtroom, 50 U. CHI.
L.Rev. 800, 817-22 (1983); seealso Geier, Textualism, supra note 18, at 450-54 (discuss ng Justice Scalia’ sthoughts
on originalism in statutory interpretation); Livingston, Legislative History, supra note 309, a& 822 (mentianing
originalism).

314. See, eg., Geier, Purpose, supra note 312, passim see also Michael Livingstan, Practical Reason,
“Purpasivism,” and the Interpretation of Tax Statutes, 51 TAX L. REv. 677 passim (1996) [hera nafter Livinggon,
Purposivism| (discussing Geier’s purposivism, but rejecting itin favor of a dynamic or practical reason approach to
statutory interpretation).

315. Balkin, Deconstrictive Practice, supra note 2, at 773-74.

316. Id. at 774.
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understandi ng/mi sunderstanding privileg ng inthe reading of statutes can be deconstructed to show
that understanding is merely a special case of misunderstanding.®’

In discussing the deconstruction of thishierarchical opposition, Balkinquotesat lengthfrom
Jonathan Culler’s treatment of this subject and, because | amin no better position than Balkin to
summarize Culler’ s discussion, | will do the same:

“Whenone atemptsto formul ae the distinction bet ween reading and misreading, one
inevitably relieson some notion of identity and difference. Reading and understanding
preserve or reproduce a content or meaning, maintain its idertity, while
misunderstanding and misreading distort it; they produce or introduce a difference.
But one can argue that in fact the transformation or modification of meaning that
characterizesmisunderstanding isalso at work in what we call understanding. If atext
canbeundergtood, it canin principle be understood repest edly, by different readersin
different circumstances. These acts of reading or understanding are not, of course,
identica. They involve modifications and differences, but differences which are
deemed not tomatter. We can thus say, in aformulation morevalid than its converse,
that understanding is a specid case of misunderganding, a particular deviation or
determination of misunderganding. It is misunderstanding whose misses do not
mater. The interpretive operations & work in a generalized misundergsanding or
misreading give rise both to what we call undestanding and to what we cal
misunderstanding.

“The claim that all readings are misreadings can aso be justified by the most
familiar agpects of critical and interpretive practice. Given the complexitiesof texts,
the reversibility of tropes, the extendability of context, and the necessity for areading
to select and organize, every reading can be shown to bepartid. | nterpreters are adle
to discover features and implications of atext that previous interpreters negleded or
distorted. They canusethetext to show that previousreadingsarein fact misreadings,
but their own readings will be found wanting by later interpreters, who may astutely
identify the dubious presuppodtions or particular forms of blindness to which they
tegify. The higtory of readings is a higory of misreadings, though under certain
circumaances these misreadings can be and may have been accepted as readings.”*®

This deconstruction of the understanding/misunderstanding hierarchical opposition does not render
al readings of atext (including astaute such as the Code) “ equaly legitimate, but rather . . . cal[g|
into question the ways inwhich we decidethat a given interpretation . . . isillegitimate.”3"

For thesereasons, deconstruction“eschew[ s] aut horia intention” *2° and the attenpt to unearth
the one true meaning of atext.*** Whilethis disregard for authoria intention may run counter to the

317.1d. at 774-75.

318. Id. (quoting JONATHAN CULLER, ON DECONSTRUCTION: THEORY AND CRITICISM AFTER
STRUCTURALISM 176 (1982)).

319. Id. at 776.

320. Curran, supra note 162, at 17.

321. 1d. (“Decongtruction does not take a position as to whether truth exids. It is, rathe, a dialectical
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conventional approachto stat utory interpretation (whether taking the form of textudism, origindism,
or purposivignm), it has far greater descriptive power than the conventional approach because it
comports more closdy with experience and redity. When interpreting satutes (and especidly
something so arcaneas atax saute), how canoneredly speak of “authorial intent” when theauthor
is abody of 535 people who clearly could not al have understood the text to mean exactly the same
thing—if they understood it at all (or had even bothered to read it) %

In my Federal Income Tax course, | make this point in the context of discussing the elusive
search for an all-encompassing definition of “income.” To do this, | choose sveral studentsto read
the different parts in thefollowing excerpt from adiscuss onabout the computationof gain from the
sde of ahorse, whichoccurred in the Senate inthe course of debate over the Revenue Ad of 1913:

Mr. Cummins. [ S]uppose ten yearsago | had bought a horse for $900, and this year
| had sold him for $1,000, what would | do in the way of m&king a [tax] returr?...

Mr. Williams. That thousand dollarsis a part of the Senator’ sreceipts for this yea,
and being a part of his recdpts, that much will go inas part of hisrece pts and from
it would be deducted his disbursements and his exemptionsand various other things.
Mr. Cummins. Would the price | paid for the horse originally be deducted?

Mr. Williams. No, because it wasnot a part of the transactionsin that year; but if the
Senaor turned around and bought another hor se that year, it would be deducted . . .

movement.”).

322. Livingston, Legislative History, supra note 309, at 832-38 (describing the tax legislative process); id.
at 842-44 (in light of the complexity of the Code, questioning whether Congress can “*intend’ anything about astatute
that it understandsincompletely or not at all”). An oft-quated exchange between Senators Doleand Armdrong during
the consideration of the Tax Equity and Fiscal Regponsibility Act of 1982 nicely illustrates the point:

Mr. Armstrong. Mr. President, will the Senator tell me whether or not he wrote the committee
report?

Mr. Dole. Did | write the committee repart?
Mr. Armstrong. Yes.
Mr. Dole. No; the Senator fram Kansas did nat write thecommittes report . . . .

Mr. Armstrong. Mr. President, has the Senator from Kansas, the chairman of the Finance
Committee, read the committeereport in itsentirety?

Mr. Dole. | am working on it. It isnot a bestseller, but | am working on it.

128 CoNG. Rec. 16,918 (1982).
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Mr. Bristow. Mr. President, | desire to ask a question, and see if | have this matter
clear inmy mind. As | undergood the question of the Senator from lowa, it was, if
he bought a horse ten yearsago for $100—

Mr. Cummins. Nine hundred dollars

Mr. Bristow. And soldit thisyear for athousand dollars, whether or not t hat thousand
dollars would be counted as a part of hisincome for this year, regardless of what he
paid for the horseten years ago. | sthat correct?

Mr. Williams. No; | did not say that. It would be apart of his gross receipts for the
year, of course, but it may not necessarily be a part of his net rece pts, and therefore
not a part of hisincome that is taxable.

Mr. Cummins. But | asked the Senator from Mississippi specifically whether, in the
case | put, the pricetha was origindly paid for the horse could be deducted from the
pricereceived.

Mr. Williams. The price paid ten yearsago? No; of course not. How couldit? When
aman putsin hisreturnfor hisincomeof the previousyear inorder to be taxed heputs
down everything he has received and everything he has paid out, subject to the
exemptions and limitations otherwise provided in thebill. Necessarily that isso. To
answer the Senator, | want to read the precise language of the provision.?®

Needless to say, this exchangeelidts quite afew chuckles from my students, especially because, by
that time, we have already discussed how gain and loss are computed under the Code.®* Professors
Bittker and L okken, to whom | amindebted for drawing my attention to this exchange,** nicely sum
up the point for me when they state that “[a] deliberative assembly 0 confused about the treat ment
of a sale of ahorsecould hardly be expected to devote much atention to themorearcane aspeds of
the term ‘income.’” 3%

Inlieu of searching for an dusive (and, in al likelihood in the case of the Code, nonexistert)
authorial intention, deconstructionists embrace an idea that Derridarefers to as the “free ‘play’ of
text.”*?’ This idea is based on the notion that “asign can only signify to the extent that it can signify
repeatedly, in anumber of different contexts. The essential property of the signisiits iterahility.”3*®

323. 50 CoNG. Rec. 3775-76 (1913).

324. Seel.R.C. 8861 (a)(3), 1001 (2004) (today, the ariginal cog of the horse ($900) would unguestionably
be deducted from the amount realized on the sale of the horse).

325. 1BITTKER & LOKKEN, supra note 275, §5.1.

326. 1d.

327. Balkin, Deconstructive Practice, supra note 2, at 777.

328. 1d. at 779; see also DERRIDA, GRAMMATOLOGY, supranote 2, at 91 (“Isit not evident that no signifier,
whatever its substance and form, has a ‘unique and singular reality? A signifier is from thevery begnning the
possibility of its own repetition, of itsown imageor reemblance It isthe condition of itsideality, what identifiesit
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Put differently, aword can only be used as a means of communication if that word is “public’—if it
can be used by othersin different contexts regardless of the meaning that is attached to it when it is
uttered (or written).®* Accordingly, as Balkin explains,

[t] he structural precordition of the signisits ability to break free from the author, and
to mean other than what the author meant. The very act of “meaning” something
creates a chasm between the 9gn and the producer’s intertion.  This detachability
makesiterability, and thus intersubjective meaning, possible. The repetition of thesign
inthe new context is simultaneously arelationof identity and difference; the repeated
signissyntacticdly identicd, yet semantically different. The result isthat the text, as
it isrepeaedly undergood, takes on alife of itsown in arelation of différance with
the personwho meant it . . . *°

Inthis way, at the momert that atext iscreated, it isliberated fromitsauthor to take on new meanings
in new contexts; thisisthe free “play” of the text.*** Derrida spends much of histime exploring this
“gap between what the author commands by her language and what the language performs—the
uncontr ollableincongruity in human language and thought”***—searching for unintended connections
between words unexpected difficulties, and contradictionsinthe text.**

Because meaning is determined by context, a sngle text is susceptible of a mutiplicity of
meanings.®** As Vivian Curran has noted, “deconstruction valorizes the reader’s contribution qua
interpreter in areating the interpretation from the point of departureof the multitude of rdations of
signification engendered by the text.”** And, asBakin pointsout, this notion that meaning changes
with context should not be foreignto lawyers. We often encounter stuations where“[t] hewords in
adatute or in acase used as precedent take on new meanings in new factua contexts, and cannot be

assignifier, andmakesit function as such, relating to asignified which, for the same reasons, could never bea‘unique
and singular reality.’”).

329. Balkin, Deconstructive Practice, supra note 2, at 779.

330. Id. at 780.

331. Id.

332.1d. at 779; see also DERRIDA, GRAMMATOLOGY, supra note 2, at 195 (“The architecture must find its
judtificati on in the deep intention of the Essay. It isfor that reasonthat it interestsus. Y e wemust na confound the
meaning of the architecture with the declared intention of the work.”).

333. Balkin, Deconstructive Practice, supra note 2, at 778.

334.1d. at 781; Curran, supra note 162, at 17.

Following the appearances of theword “ supplement” and of the corresponding concept or concepts,
wetraversea certain path within Rousseau’ stext. To be aure, thispartiaular path will asaure usthe
economy of asynopsis. But are other paths not possible? And aslong asthetotdity of pathsisnot
effectively exhausted, how shall we justify this one?

DERRIDA, GRAMMATOLOGY, supra note 2, at 161.

335. Curran, supra note 162, at 17; see also DERRIDA, GRAMMATOLOGY, supra note 2, at 158 (“Thereis
nothing outside of thetext [there is no outdde-text; il N’y a pas de hors-texte].”); id. at 160-61 (describing the reader
as within her history and culture and that history and culture as within the reader).
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confined to a limited number of meanings.”*** For most tax academics, the failed attempts at
fashioning an all-encompassing definition of theword “income’ **"—along with their later abandonmert
infavor of amore ad hoc, fluid approachto definingincome—readily cometo mind as an example of
this phenomenon.®*® In thisvein, the contrast between the 1913 exchange onhow to computethegain
on the sale of a horse (quoted at length above)®** and the modern view on the same question**
provides aconarete illustration of thispoint.

Moreover, texts often take on new meanings over time as the surrounding circumstances
change and evolve®*' Consdder in this regard how the notion of wha congitutes a “charitable
organization,” as embodied in 88 170 and 501(c)(3), has responded to changing times  Its evolution
can be seen both in (i) the decison in the late 1970s to grant tax-exempt status to a gay and |esbian
organization**? and (ii) the introduction of the public policy limitation in the early 1970s** (later
sanctioned by the Supreme Court in Bob Jones University v. United Sates***), which resulted in the
revocation of the tax-exempt status of an educational institution with a racially discriminatory
admissions policy. Thisview of meaning as changing and evolving over time is consstent with a
dynamic or practical reason approach to statutory interpretation, such as that advocated by William
Eskridge.®*

Eventhough asingle text issusceptible of a multiplicity of interpretations, | would underscore
that this does not meanthat decongruction validatesall interpretations.®*® Derrida himself has noted

336. Balkin, Deconstructive Practice, supra note 2, at 781.

337.1.R.C. § 61 (2004).

338. See 1 BITTKER & LOKKEN, supra note 275, 1 5.1 (fracing the evolution in approach to defining
“income”); Livinggon, Purposivism, supra note 314, at 701 (“The very definition of incame, § 61, is almost entirely
amatter of judicia precedent, the statute providing only that ‘grossincome meansall income from whatever source
derived’ andthelegidative higory being warthlessor at | east ignared. Ded sionsin such areasregularly acribeintents
or purposes to Congress that have little a no historical sanction and that may differ radically from the purposes that
earlier courts ascribed to the vey same provisions. ‘Purpose is here a dynamic concept, to be derived from post-
enactment judicial and administr ative decisions and then applied to the decisions in new cases”).

339. See supra text accompanying note 323.

340. See supra note 324.

341. Balkin, Deconstrictive Practice, supra note 2, at 778-79 (poi nting out how readngs of the equal
protection clause havechanged ove time—although its authors may not have intended the dause to requireequality
between men and women when it was written, constitutional law scholars and judges interpret it in this way today).

342. Rev. Rul. 78-305, 1978-2 C.B. 172; Gen. Couns. Mem. 37,173 (June 21, 1977).

343. Rev. Rul. 71-447, 1971-2 C.B. 230.

344. 461 U.S. 574 (1983).

345. Bob Jones University is often cited as an exampleof the dynamic statutory inter pretation descri bed by
William Eskridge; this approach takes intoaccaunt “ present societal, political, and legal context” when interpreting
a statute. Eskridge, supra note 308, at 1479; see id. at 1482-97 (sketching the modd for dynamic statutory
interpretation); see also Geier, Textualism, supra note 18, at 484 (indicating that Bob Jones Universityis“thetax case
most often dtedin the literature asdemanstrating dynamic gatutary interpretation” (footnote omitted)); Livinggon,
Purposivism, supra note 314, at 690, 699-701, 704 (describing Bob Jones University as an example of dynamic
statutory interpretati on). Inthetax literature, Michad Livingston has advocated the adgption of Eskridge’ s dynamic
approach to datutary interpretation (which Livingdon refersto as a “preactical reaoon” approach). Livingdon,
Purposivism, supra note 314, at 720-24.

346. Curran, supra note 162, at 22 (“Equally fallaciousis the accusation that deconstruction valorizes all
interpretations.”).
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that although “[r]eadingistransformationd],] . . . thistransformation cannot beexecuted however one
wishes. It requires protocolsof reading.”**” Asaresut, deconstruction “engendersonly acertain (or
perhaps, rather, uncertain) number of valid interpretations’ **® because “our reading must be intrinsic
and remainwithin the text.” 3

d. Liberation of the Text fromthe Author: In Tax Expenditure Analysis—Astold by
Surrey, the dory of the geresis of the tax expenditure concept is a tde of atext liberated fromits
author. Surrey recounts how, in the fall of 1967, President Johnson had proposed a 10% surcharge
onindividua and corporate income taxes to reduce a budget deficit that was increasing as a result of
“[t] he combi nation of expanded domestic spending under the President’ s Great Society programsand
of increased Vietnam wa expenditures”*° The House of Representatives Ways and Means
Committee thought that “the inflationary potential could better be controlled through areductionin
Government expenditures, or that at least a tax increase must be matched by a decrease in those
expenditures”®* The Committee met with the Director of the Budget to consider ways to reduce
spending.®2 But, during this meeting, the Committee and the Budget Director only considered ways
to reduce the direct spending that was detailed in the federal budget.*** As Surrey explains, “[n]ever
once in its examination of the direct expenditures listed in the budget did the committee pause to
consider the dollarsinvolvedin the tax incentives and tax subsidies contained in the Internal Revenue
Code.”**

Althoughthe members of theWaysand Means Committeewer ewd | awareof a number of tax
provisionsthat provide financial assistance to taxpayers, they “kept the financial assistance furnished
by these ecial tax provigons completely separate and isolated in [their] mind[s] from the task at
hand. Indeed, the connection with that task smply did not occur to the members.”** In other words,
the membersof the Ways and Means Committee were thinking of taxing and spending asrigid, formal
categories.** Because they were considering ways of reducing “ spending,” it only occurred to them
to look to the direct expenditures in the federal budget as a source of savings.®*’” They did not even

To recognize and respect all its classical exigenciesis not easy and requires all the instruments of
traditional criticism. Without this recognition and this respect, aitical production would risk
developingin any diredion at all and authorizeitselfto sayalmost anything. But thisindispensable
guardrail hasdways only protected, it hasneve opened, areading.

DERRIDA, GRAMMATOLOGY, supra note 2, at 158.
347. Positions, supra note 258, at 63; see also Curran, supra note 162, at 22.
348. Curran, supra note 162, at 22.
349. DERRIDA, GRAMMATOLOGY, supra note 2, at 159.
350. SURREY, PATHWAYS, supra note 20, at 1.
351. 1d.
352. 1d.
353. Id.
354. 1d.
355. SURREY, PATHWAY S, supra note 20, at 2.
356. Id.
357. 1d.

http://law.bepress.com/pittlwps/art3



22-Jul-04] ATax CRITIDENTITY CRISIS? 65

think to consider tax expenditures as aource of savings because those provisions areaddressed in tax
bills, not in budget bills.**®

During this meeting, Surrey, who wasthen A ssigant Secretary of the Treasury for Tax Policy,
had an “illumination”:

The scene in the House Ways and Means Committee suddenly illuminated many
guestions. Just what would alist of the special tax provisions that are comparable to
expenditure programs look like? What would be the categories covered and the
groups benefited? How many dollar swould be involved and how would theamounts
comparewith direct budget spending in those categoriesfor those groups? Giventhe
existenceof such alist, other questions follow: How do you go about comparing the
substantive results under thetax berefitswith those under budget expenditures? Once
it is determined to provide Governmert financial assistance to a particular group, how
does Government decide—and how should it decide—whether to use the tax route or
the direct budget route?>°

Whether or not Surrey actudly experienced arevelaion during that meeting,*® it is clear that he had
detected a contradiction in thetext of the Code (i.e., anumber of taxing provisions that operated as
spending provisions) that had not been recognized by its authors.®* All of these congressmen onthe
House Ways and Means Committee—t he elected represent atives assigned the task of drafting and
revising the Code (and, moreover, giventhe power under the Constitution to originate these additions
and changes)—had gpparently not contemplat ed t he existence of this contradiction when drafting and
re-drafting provisonsin the Code.

In explicating tax expenditure analysisin his early articles and books, Surrey was not in the
least concerned with ascertaining the intent of Congress when it enacted the tax preferences in the
Code. Instead, Surrey, in Derridean fashion, was preoccupied with exploring the gap between what
Congress intended to say when it enacted the tax preferences and how those tax preferencesactualy
operated after their creation (i.e, once the Code as text, had been liberated from its author,
Congresy. Surrey’s am was to inform Congress—the institutiona author of the text being
examined—about this contradiction in the text that it had written so that Congress could take the
contradidion into account when re-writing and re-working the text (i.e, when considering how to
design future spending prograns).

3. Summary—Thus, Surrey and M cDaniel’s tax expenditure anal ysis bears the hdImarks of
deconstruction in both its colloquial and technical senses. As evidenced by Surrey and McDaniel’s

358. Id.

359. 1d. at 3.

360. SHAVIRO, supra note 21, at 23-26 (describi ngthisstory asa*“creation myth,” and offering evidence that
Surrey had thought of the tax expenditure concept well before his alleged “illumination”).

361. See Positions, supra note 258, at 82 (“Theincision of deconstruction, which isnot avoluntary decision
or an absolute beginning, does not take pl acejust anywhere, or inan absolute elsewhere Anincision, precisdy, it can
be made only aacording to lines o force and forces of rupture that are locdizable in the discourse to be
deconstructed.”).
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numerousworks, tax expenditure analyss not only reads as a stinging criticism of the status quo, but
also employs the methods of Derridean (or, more accurately, Balkinian) deconstrudive practice In
essence, Surrey and McDaniel employ tax expenditure analyssto bring to light and then to reverse
the privilegng of taxing over spending inthe Code. Their approach to reading the Code is aso
consistent with the Derrideanideaof thefree play of thetext. Asorignaly conceived, tax expenditure
analysisin no way depended upon divining the intent of Congress in enacting the tax preferencesin
the Code; rather, Surrey explored the actual operation of these tax preferences and, in doing 0,
identified a contradiction tha had not been recognized by the authors of the Code.

IV. THE RETHINKING OF A COLLECTIVE IDENTITY
A. Deconstructing the Mainstrean/Marginal Hierarchical Opposition

Having established that tax expenditure andysis can be reconceptudized as a form of
deconstructionist andysis, we can now explore—and, yes, deconstruct—a privileging that this
reconceptual ization implicitly calls into question; namely, the privileging of “mainstream” over
“marginal” contributions to the tax policy discourse.

A quick gory from my own persond experience will help to illustrate the privileging of
“mainstream” contributions to the tax policy discourse over “margind” ones. |n addition to my
interest in critica tax theory, | have an interest ininternaional tax and comparaive legd theory. A
few years ago, | wrotean artide onthe advisahility of adopting acomparative approach to reforming
the U.S. international tax regime®? Degpite the potentid crossborder agpects of nearly every
provisioninthe Code, internationa tax articlestend to focus on only a small subset of the universe of
potential issues, which creates a privileging of certain (mainstream) subjects over the remaining
(margind) subjects. T hisprivileging manifestedit<elf in the commentsthat | received about this article
whilel wasinthe process of writing it.

One of the people who waskind enough to read and comment on my articleindicated that the
example that | had chosen to demonstrate how this comparative approach would work in practice
(viz, the rules governing the deductibility of cross-border charitable contributions)*** would not be
of interest to academicswho write and/or teach in the area of international tax (withthe sole possble
exception of Harvey Dale). To remedy this problem, the reader made two alternative suggestions:
either | could turn this sngle articleinto two separate articles (one that would appeal to internationa
tax folks and another that would appeal to exempt organi zation folks) or | could choose an example
that would apped to those who write or teach in the area of internationd tax (in particular, he
suggested the corporate reorganization rulesas a poss ble subgitute).

While fully understood the point (and actudly expected this reaction), | did not follow the
reader’ s advice because | had chosen my example precisely because it was not a topic about which
academics studying international tax normally write. Part of my purpose was to try to move the

362. Infanti, supra note 167.

363. Although one might not think of exempt organizations asa marginal topic, the discussion in the text
below shoud amply demonstrate tha the distindion between the marginal andthe mainstreamis not fixedand rigid
but constructed and contextual. What may be maindream in one drcumgance may become marginal in another.
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international tax discourse beyond the usud suljects. Whether | succeeded (and whether anyone has
actudly read the article), | donotknow. Inany event, thisstory helpsto demonstrate how maingream
contributions to the tax policy literature are privileged over marginal ones.

Asmentioned at the outset of this article, critical tax theory has been classified as*margina”
by tax crits and their critics alike.®® When this classification is considered in light of the
mairstream/marginal hierarchical opposition in the tax policy discourse, it is no wonder that
mainstream tax academics at first ignored critical contributions to the tax policy discourse and, more
recently, have attempted to discredit them.**® Indeed, the “ marginal” lebel—a labd that members of
the maingream branded upon tax crits without any demonstrable resstance from them—virtualy
dictated thisreactionto criticd tax theory.

But by reconceptualizing tax expenditure analysis as deconstructionist analysis, thisrhetorical
move deconstructs itself by showing that what istrue of the margina isaso true of the mainstream.
Tax expenditure andysishas been inthe mainstream of tax policy thought for decades.** Asdescribed
above, Stanley Surrey achieved congressional acceptance of tax expenditure analysis in the mid-
1970s,**” and descriptions of tax expenditure analyss can be found in many basc income tax
casebooks®™® as well as in treatises on the subject.®* Although tax expenditure analysis has never
achieved universal acceptance, the fact that it hasgenerated alively, on-going debate in bot h academic
and political circles™ isevidence of the fact that it took its place in the mainstream of the tax policy
discourse long ago—a place that it continues to occupy today. If, as discussed above®* tax
expenditureanalydsisno more than an application of deconstructionist techniquesto the Code, then
deconstruction itself has been in the mainstream of the tax policy discourse for decades. And
deconstructionistanalyss, which is closely assod ated withcontemporary critica thinking (particularly
with the critical legal gudies movement and feminist legd theory),*”? is undisputably a “margind”
analytical techniquein thelegal academic literature. What thismeansisthat, for decades, a“margind”
form of andyds has really been inthe “mainstream” of tax policy discourse.

Furthermore, just as was the case with the understanding/misunderstanding hierarchical
opposition, *”® the mangream can be understood asno morethan a special case of the marginal. Both
marginal and mainstream contributions to the tax policy discourse are no more than ideas with or
without afollowing. The only difference between thetwo isthe szeof thefollowing (i.e., how many
adherentsan ideahasat any particuar moment). A greater number of adherents can make aparticular

364. See supra note 13.

365. See supra notes 13, 19.

366. See Edward A. Zelinsky, Qualified Plans and Identifying Tax Expenditures. A Rejoinder to Professor
Sein, 9 AM. J. TAX PoL’y 257, 261 (1991) (“Tax expenditure anaysis is now firmly ensconced in the tax policy
literature, in the law school curriculum and, via the Congressional Budget Act, in federal law.” (foanotes omitted)).

367. See supra note 23 and accampanying text.

368. See supra note 24 and accampanying text.

369. 1 BITTKER & LOKKEN, supra note 275, 1 3.6.

370. See supra Part 11.D.

371. See supra Part 111.A.

372. See supra note 18; see also Balkin, Deconstruction, supra note 160 (“ Hence, decanstructive arguments
and techniques often overlap with and may even be in service of other approaches, such as pragmati sm, feminism or
critical race theory.”).

373. See supra note 318 and accampanying text.
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idea maingtream, while fewer can make the same idea marginal. By definition, every idea begins its
exigence in margindity because it has afollowing of one: the person who originated theidea. Itis
only through disseminaion and the passage of time that an idea drawsfurther adherents. At some
point, an idea that began its existence in marginality may become mainstream; however, thereis no
clear linebetween what ismargina and what ismainstream—in other words, thereis no magicnumber
at whichthe marginal suddenly transformsinto the mainstream. Thereislikewisenofencepreventing
an idea from migrating fromone dassification to jointhe other or from laer returning to its original
classfication. Asaresult, over time, anidea that sated out in margindity and that later became
mairstream may return to marginality once again There is an ebb and a flow that depends on the
currency of ideasin any given context.

The notion that the mainstream is merdy a special case of the marginal comportswith general
experience. Congder, for example, the ebb and flow during the course of thetwentieth century of the
different theoretical perspectivesthat have influenced thinking about the law—from legal formalism
to legal realismto thelegal process school to law and economics and onto critical thinking.3* Totake
another example with particular relevanceto tax academics, consider how the limit on the foreigntax
credit has come full circle over time:®

As originaly enacted in 1918, the foreign tax credit was unlimited, meaning that “foreign
income taxes could be credited against U.S. tax liabilities even whenthe foreigntax rate exceeded the
effective U.S. rate.”*”” Whenthe income tax ratesfell at the end of World War 1, it became apparent
that “an American with substantial invegmerts abroad, particularly if made in a high-tax nation (or
nations), might eliminate hisentiretax bill to the United States.”*”® To prevent the possibility of abuse,
Congress enacted a limitation on the amount of foreign tax creditsthat ataxpayer could claim.®”

Beginning in 1921, taxpayerswereable to claim foreign tax credits only aganst the U.S. tax
ontheir foreignsourceincome (i.e., foregntax aredits would not reducethe U.S. tax on income from
U.S. sources).** From 1921 until 1932, Congress allowed taxpayers to compute this limitation on an
“overdl” bass meaning that they could takeinto account al foreign source income and losses when

374. See Wetlaufer, supra note 148, at 8-59.

375. See1 JOEL D. KUNTZ & ROBERT J. PERONI, U.S. INTERNATIONAL TAXATION 1 B4.16[1] (2002); Mi chael
J. Graetz & Michael M. O'Hear, The" Original” Intent of U.S. International Taxation, 46 DUKEL .J. 1021, 1056 n.141
(1997).

376. Revenue Act of 1918, Pub. L. No. 65-254, ch. 18, 8§ 222(a)(1), 238, 40 Stat. 1057, 1073, 1080-81
(1919); Harvey P. Dale, The Reformed Foreign Tax Credit: A Path Through the Maze, 33 TAX L. Rev. 175, 179 n.22
(1978); Michael 1 Graetz, Taxing International Income: Inadequate Principles, Outdated Concepts, and
Unsatisfactory Policies 54 TAX L. Rev. 261, 261 (2001); Karen V. Kole The Satus of United States International
Taxation: Another Fine Mess We' ve Gotten Qurselvesinto, 9 Nw. J. INT'L L. & Bus. 49, 55 (1988). See Graetz &
O’ Hear, supra note 375, at 1043-54, for the historical background of, aswell asthe impetusfor, the enactment of the
foreign tax credt.

377. Dale, supra note 376, at 179; see also Graetz & O’ Hear, supra note 375, at 1054; Kd e, supra note 376,
at 55.

378. Graetz & O’ Hear, supra note 375, at 1054.

379. Id. at 1055.

380. Revenue A ct of 1921, Pub. L. No. 67-98, ch. 136, 88 222(a)(5), 238(a), 42 Stat. 227, 249, 258 (1921).
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computing thelimitation.®®" This overall limitationallowed taxpayerstoaveragethedifferent tax rates
applied by different countries or to different types of income.®*

With the advent of the Depression, Congress considered the compl ete repeal of the foreign tax
credit, but, in a political compromise, adopted a per country limitation instead.*®® From 1932 until
1954, taxpayers computed the forei gn tax credit limitationusing the overall limitation or aper-country
limitation, whichever wasless.®** The per-country limitation prevent ed the averaging of the different
tax rates applied by different countries,®® with the result that the total of the country limitations was
“oftenlower than the overall limitation.”3%

In 1954, Congressdiminated the overdl limitation and required taxpayersto use only the per-
country limitation.*®” The reason for the repeal was

that the overd| limtation discouraged a company operating profitably inone foreign
country fromgoing into another country where it might have expected to operate at
alossforseveral years. For example, if acompany operatedintwo countries, and one
operation generated foreign source income hut the other a loss, the loss could
effectively wipe out any utilizable fora gntax credit inthe profitable operation because
the numeraor of the limitation could be reduced to zero. Basicdly, the overdl
limitation was repealed in order to encouragefore gn investment 3

Beginning in 1960, Congress allowed taxpayers to elect either aper-country or an overal
limitation.®  When making this change, “Congress reasoned that the overdl limitation would
encourage investment, and wasmore consstent with the way United States companies viewed their
operations. In most cases, United States firms operating abroad think of their foreign businesses as
asingle operation and set up their organizations on this basis.”**

In 1976, Congress eiminated the per-country limitation.** “Again, the reason given for the
changewasthat most United States companies viewedtheir ford gnoperationsonan overall basis, not
on a country by country basis” 3%

In 1986, Congress reaffirmeditsadherenceto the overdl limitation, indicating that the overal
limitation is “condstert with the integrated nature of U.S. multinational operdions,”* but enacted

381. Dale, supranote 376, at 180; Gragiz & O’ Hear, supra note 375, at 1055; Kde, supra note 376, at 55-56.

382. 1 KuNTZz & PERONI, supra note 375, 1 B4.16[1] at B4-186.

383. Kole, supra note 376, at 56.

384. Revenue Act d 1932, Pub. L. No. 72-154, ch. 209, § 131(b), 47 Stat. 169, 211 (1932); Dale, supra note
376, at 180; Graetz, supra note 376, at 263; Kde, supra note 376, at 56.

385. 1 KUNTZ & PERONI, supra note 375, 1 B4.16[1] at B4-186.

386. Kole, supra note 376, at 56.

387. Internal Revenue Code of 1954, Pub. L. No. 83-591, ch. 736, § 904, 68A Stat. 287-88 (1954); Dale,
supra note 376, at 180, Gragtz, supra note 376, at 263; Kde, supra note 376, at 56.

388. Kole, supra note 376, at 56-57.

389. Act of Sept. 14, 1960, Pub. L. No. 86-780, § 1(a), 74 Stat. 1010, 1010 (1960).

390. Kole, supra note 376, at 57.

391. Tax Reform Act of 1976, Pub. L. No. 94-455, § 1031(a), 90 Stat. 1520, 1620-21 (1976).

392. Kole, supra note 376, at 57.

393. 1 KUNTZ & PERONI, supra note 375, 1 B4.16[1] at B4-187.
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abasket systen™ that preventsthe averaging of taxes on different types of income where it felt that
averaging would distort the foreign tax credit limitation.®

In this series of enactments, there is an ebb and flow of ideas as context changes: what is
prevailing policy is repleced by a rew policy (i.e, the mainstream becomes marginal); then the old,
jettisoned policy resurfaces to become the prevailing policy once again (i.e., the marginal retums to
the mangream).

Thereconceptualization of tax expenditure analysisasa formof decongtructionist andysisthus
leadsusto theinverd onof the mainstream/marginal hierarchical opposition. Aswasthe casewiththe
taxing/spending hierarchical oppostion, thisinversion reved sthe congructed, unstable and context-
driven nature of the boundary between maingream and margina contributions to the tax policy
literature. It concomitantly demonstratesthat mainstream and marginal contributionsto thetax policy
literature stand ina relationship of both amilarity and difference—they 9multaneously degpend upon
and diff erentiate themsel ves from each other. When considered from this pergpective, the advent of
aliterature exploring feminist, critical race theory, and gay and |esbian perspectiveson the Code can
be seen not as some radical shift in the tax policy discourse,** but rather as part of its natural
progression. Surrey and McDanel’ s tax expenditure anal ysis simply prepared the way for these later
critical contri butionsby surreptitiously introducing “mai nstream’ taxacademiato critical thinkinglong
before its ostensib e attermpt at infiltrating the tax policy disoourse.

B. Reconsidering Our Collectiveldentity

Thisdeconstructionbuilt upon arecongruction raises an interesting question: if the distinction
between mainstream and marginal contributions to the tax policy discourse isconstructed, unstable,
and context-driven, why do tax crits so readily accept the “marginal” label that virtually guarantees
their contributions will be ignored or trivialized by “mainstream” tax academics?

At first glance, it’ snot a dl surprisngthat tax critsraly around their “marginality.” Because
the critical tax movement is comprised of quite a diverse group of scholars—working in such areas
asfeminist legal theory, criticd race theory, and gay and |esbian legal studies—marginality or outsider
status is probably the least common denominator of both their work and their personal identities.®”

394. Tax Reform Act of 1986, Pub. L. No. 99-514, § 1201, 100 Stat. 2085, 2520-28 (1986).

395. 1 KuNTZz & PERONI, supra note 375, 1 B4.16[1] at B4-187.

396. Livingston, Perspective, supra note 11, at 1792 (“Within thetax field, critical scholarship islikelyto
appear radical, even abit outrageous, in nature and may receive less attention than it would otherwise deserve™).

397. The sacidogists Verta Taylar and Nancy Whittier have observed that out-groups often accept their
marginaity aspart of the process of constructing a col lecti veidentity:

Boundari esmark the social territoriesof grouprelationsbyhighlighting differencesbetween activists
and theweb o othersinthe contested sccial warld. Of course, it is usually the dominant group that
erectssocial, political, economi ¢, and cul tural boundari esto accentuat ethe differencesbetween itself
and minority populations. Paradoxically, however, for groups organizing to pursue collective ends,
the process of asserting “who we ar€’ often involves a kind of reverse affirmation of the
characteristics attributedto it by the larger society. Boundary markersare, therefore, central to the
formation of _colledive identity because they promote a heightened awareness of a group’s
commonalities and frame interaction between members of the in-group and the out-group.
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But, onceyouget pastthis superficid commonality, it's actudly quitesurprisng that tax critsactively
and unthirkingly accept their “margirality.”

Tax crits focus their scholarly energies on attempting “to strip the tax law of its claim to
objectivity and hold it accountable for its social and economic impect on traditionally subordinated
groups.”**® Ye, ironicaly,** a group that dedicates itself to uncovering latent discrimination in the
Code has overlooked the fact that the mainstreamymargina hierarchicd opposition—a hierarchical
oppositionthat thetraditionally dominant group embedded in thetax policy discourse (after all, they
framed the discourse) and that tax crits accepted—isjust another latent means of subordination that
can be used to control the flow and impect of ideas that arecontrary totheinteress of themainstr eam.

Since some tax crits appear to view themselves as part of a movement (as do some of their
critics aswell as some bystanders),*® | propose that tax crits remedy thisoversight by taking a cue
from new social movement theory*® in the area of sociology. New social movement theorists such

VertaTaylor & Nancy E. Whittier, Collective Identity in Social Movement Communities, in FRONTIERS IN SOCIAL
MOVEMENT THEORY 104, 111 (Aldon D. Morris & Caol McClurg Mueller eds., 1992) [hereinafter FRONTIERS]; see
Nancy Whittier, Meaning and StructureinSocial Movements, in SOCIAL MOVEMENTS: IDENTITY, CULTURE, AND THE
STATE 289, 03 (DavidS. Meye et al. eds, 2002) [hereinafter SociAL MOVEMENTS] (among othe examples, stating
that, “[a]s those who write abaut lesbian/gay or queer organizing point out, mobilizing a constituency around an
identity that the dominant system has made salient can shore upthe distinctionsthe movement istrying to undermine.”
(citations omitted)). On this point, e alsoMary Bernstein, The Contradictions of Gay Ethnicity: Forgingldentity
in Vermont, in SOCIAL MOVEMENTS, supra, at 85, 85 (citations omitted):

Many queer theorists, podstruduraligs, and feminists argue that to gain recognition for a
condtituency, activists narrowly and naively rely on fixed or essentidist notions of identity. By
advacatingfor ri ghts based on an identity such as“woman” or “gay,” identity movementsreinforce
theidentity on which themovement is based and, asaresult, fail to recognize diversity, homogenize
and ignore differences within the identity category, and inhibit the creation of a “politics of
commonad ity” among diverse groups. Engaging in politics based on identity categories shores up
the category itsdf and sets up invidious didinctions, reinforcing a normal-deviant di chotomy.
Cultural transformation is sacrificed for narr ow political gains.

(N.B. Inher piece Bernstan recountsthe formation of the leshian and gay ri ghts movement in Vermont, and argues
that the politics pur sued by this movement was not based on afixed notion of identity but on ane that was shaped by
“complex interadions with the state, the oppasition, and with other social movements.” 1d. at 86.)

398. Brown & Fellows, Preface, supra note 12, at vii; see also Shurtz, supranote 11, at 1837-41 (“Howewver,
lar gely absent from these efforts has been exami nation of the rde played by the taxation systemin undergirding this
hierarchy [i.e., the white male power dlite], chi efly through i ts subs dization of wealth acqui siti on and concentration
(and its adjunct, social and political power), while concurrently exacerbating the subordinate status and rel ative
impoverishment of the remaining sectors of society. Now changeisafoot. Thiswid in the catal og of taxation literature
israpidly being filled with fresh sudies and commentarieson therel ationships between the taxation system and the
social, economic, and political standing of ‘traditionally subordinated groups.’” (footnote omitted)).

399. See supra note 397.

400. See supra note 11.

401. Alberto Melucci was ane of the founders of new sacial movement theary, which originated in Eurgoean
scholarship. Enrique Larafia, Continuity and Unity in New Forms of Collective Action: A Comparative Analysis of
Sudent Movements, in IDEOLOGY TO IDENTITY, supra note 11, at 209, 210; see also ELIZABETH A. ARMSTRONG,
FORGING GAY IDENTITIES: ORGANIZING SEXUALITY IN-SAN FRANCISCO, 1950-1994, at 7 (2002) (describing new
social movement theorids as “predominantly European”); Mueller, supra note 11, at 234 (refearing to new social
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as Alberto Melucci*® do not view social movements as “a unified ‘ subject,’” “*® but rather as a social
congruction*®—*a composite action sysem, in which widdy differing means ends and forms of

movement theory as European). Melucci also “was among the first writers to intraduce the term ‘new social
movements’ into English.” MELUCCI, supra note 11, at 204; Melucci, supra note 11, at 105. He describes use o this
term as follows:

| am not opposed to the continued use of theterm [i.e., “nhew social movements’], but—as Nomads
of the Present tries to explain—I have became dissatisfied with its reification and convinced of the
need to clarify and spedfy itsmeaning. The term is often used loosely in a chronolagical sense to
refer to thegrowth, since theearl y 1960s, of forms of action which diverged from thethen daminant
typesof callectiveaction. Butthissenseof the teem wrongly assumesthat the” new’ movementsare
unified entities. My man thearetical ohjedion to theliterature on “new social movements' is that
it fails to recagnize their composite character. It therdoreneglects avitd question: given the
differentiated nature of contemparary social movements—the fact that they contain a plurality of
levels, including very traditional fams of ation—do they neverthel essdisplay novel types of action
which cannot be explained by the traditional analyses of class conflict or political struggle?

MELuccI, supra note 11, at 204-05.

It is worth noting, however, that new social movement theory is just one paradigm for explaining and
underganding sodal movement arganizations Whittier, supra note 397, at 289-90; see also ARMSTRONG, supra, at
5-13 (develgping a hybrid cultural-institutional approach to examining sodal movements). Theorists have begun to
integrate these different paradigms to create more complex understandings of socia movement organizations.
Whittier, supra note 397, at 289-90 (“For some time now, in fact, the conventional theoretical diginctions in the
field—between palitical process, resource mobilizati on, and new social movements theories—have been bresking
down. Textbooksand literaturereviewsdill invoketheseappraoachesin their theoretical taxanomies, but far moreoften
than scholars actually employ them in distinguishable form.”).

402. Melucci al socoined theterm “collectiveidentity,” Bert Klandermans, Transient | dentities? Member ship
Patternsin the DutchPeace Movement, in IDEOLOGY TOIDENTITY, supranote 11, at168, 168, and hasbeen described
as“thebest exemplar of thosewritinginthistradition” (i.e., “ European writerswho emphasizethe centrality o identity
issues in . . . ‘new’ social movements’). William A. Gamsan, The Social Psychology of Collective Action, in
FRONTIERS, supra note 397, at 53, 56; see also Tayla & Whittier, supra note 397, at 104, 104-05 (stating that
“European analyses of recent sacial movements, loosdy grouped unde the rubric ‘new social movement theory,’
suggest that a key conaept that allows us toundergand thisprocessis cdlediveidentity,” and dting asexampes the
works of Mducci, Alessandro Pizzorno, Carl Boggs, Jean L. Cohen, Alain Touraine, and Barbara Epstein).

403. MELUCCI, supra note 11, at 28; see also id. at 25 (“Social movements cannot be represented as
characters, as subjects endowed with beng and purpose, asacting within a scenario whose finale is predetermined.
Such misconceptions can be rectified anly by rejecting the assumption of oollective action as a unified datum. Only
then can we discover theplurality of perspectives, meaningsand relationshi pswhich crystallizein any given collective
action.”).

404. 1d. at 25-26 (“Cdlective action is. . . the product of purposeful orientationsdeveloped within a field of
opportuni tiesand constrai nts. Individualsacti ng col lecti vely constructthei r action by definingin cognitivetermsthese
possibilities and limits, while at the same time interacting with othersin order to ‘organize (i.e., to make sense of)
their common behavior.”); see also ARMSTRONG, supra note 398, at 7 (“ These cutural approaches all treat interests
and identities as politically construded . . . .”); Bert Klandermans, The Social Construction of Protest and
Multiorganizational Fields, in FRONTIERS, supra note 397, & 77, 80 (“In Melucci’s eyes, ocial movements are
themselves sodal canstrudions”); Taylar & Whittier, supra note 397, at 109 (“ Sometim eslabel ed postmoder nist, new
social movement perspectivesare sacial constructionig paradigms. . .. Fromthisstandpoint, coll ective political actors
do not exist de facto by virtue of individuals sharing a common structura location; they are created in the cour se of
social movement activity.”)
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soli darity and organizationconvergeinamore or less stable manner.”** These theoristsfocus on the
manne inwhich the coll ective identity*® of asocial movement isformed®’ and continuously refined**®
by its members, because “[t] he process of constructing, maintaining and atering a collective idertity
provides the basis for actorsto shepether expectations and caculate the costs and benefits of ther
action.”**® Indeed, the processof constructing acollectiveidentity hasbeen characterized as“the most
central task of ‘new’ social movements’“°—a task that isnot only “instrumentd to the success of
collective actionbut [also] agoal inits own right.”*** Inkeeping with thisview of collectiveidentity,

405. MELUCCI, supra note 11, at 28; see also Larafia, supra note 401, at 218-19 (“Another problem in the
study of socid movements comes from taking for granted that social movements have an internal unity, which is
manifested in the homogeneity of beliefs and values of actors, their consensus on demands, and the role of
organizationswhere strategic decisions aremade. . . . Morer ecent resear ch does not share the assumpti on of unityand
stresses the relevance of internal conflict as an important factor in the emergence of, or a crisis in, a movement’s
collective identity.” (citing Melucci, among others, in support of the latter statement)).

406. Meluca defines “cdlective identity’ as “an interactive and shared definition produced by several
interacting individuals whoare concerned with the orientationsof their action as well asthe field of oppatunities and
constraints in which their action takes place.” MELUCCI, supra note 11, at 34. Taylor and Whittier, who have
themselves been described as “[t]Jwo of the most cited scholars on this topic,” Ryken Grattet & Valerie Jenness,
Examining the Boundaries of Hate Crime Law. Disabilities and the “ Dilemma of Difference” 91 J. CRIM. L. &
CRIMINOLOGY 653, 682 (2001), have offeed a dlightly different definition of “collective identity”: “the shared
definition of agroup that derives from members’ comman interests, expeiences, and solidarity.” Taylor & Whittier,
supra note 397, at 105; see also Klandermans, supra note 402, at 168 (“Verta Taylor and Nancy Whittier suggest a
dlightly diffeent definition [fran Melucd’ s that stresses‘we’ -feeling.”); Whittier, supra note 397, at 302 (“ Collective
identity, thus, is an interpretation of a group’s mllective experience: who members of the group are what their
attri butes are, what they havein common, how they are different from other groups, and what the political si gnificance
of al thisis.”).

407. E.g., MELUCCI, supra note 11, at 30-36; Mueller, supra note 11, at 236-37.

408. MELuUccl, supra hote 11, at 34 (“Collective identity formation is a delicate process and requires
continual investments.”); id. at 218 (“ Cdlediveactarsinvest an enormousquantity o repurcesin the on-going game
of solidarity. They soend agreat deal of timeand ener gy discussing who they are, what they should becomeand which
peoplehavetheright to deddethat. Thison-going process of construction of asense of “we” can succeed far various
reasms. . . [bJutit can aso fail, in which case alledive adion disintegrates.”); Hank Johnston et al., Identities,
Grievances, and New Social Movements, in IDEOLOGY TO IDENTITY, supra note 11, at 3, 15-16 (“This sodal
constructionist definition has three dimendonsthat make collectiveidentity an espedally difficult concept to pin down
empirically. First, it ispredicated on acontinual interpenetration of—and mutual influencebetween—the individual
identity of the parti cipant and the collective identity of the group. Second, by the very nature of the phenomena we
gsudy, the collective identity of sodal movaments is a ‘moving targe,” with different definitions predominating at
different pointsin amovement career. Third, distinct processesin identity areation and maintenance are operativein
different phases of the movement.”); Belinda Robnett, External Political Change, Collective Identities, and
Participationin Social Movement Organizations, in SOCIAL MOVEMENTS, supra note 397, at 266, 271 (indicating that
“participantsin socid movements constantly negotiate collective identities’); Taylor & Whittier, supra note 397, at
114 (“We see the development of consciousness as an ongoing process in which groups reevaluate themselves, their
subjectiveexperiences, their opportunities, and their shar ed interests.”).

409. MELUCCI, supra note 11, at 34.

410. Gamson, supra note 402, at 56; see also Johnston et al., supra note 408, at 10 (“The new sodal
movement perspective holds that the collective search for identity isa central aspect of movement formation.”).

411. Gamson, supra note 402, at 57; see also MELUCCI, supra note 11, at 73-74 (“This means that the
energies and resources that actors invest in the congruction of ther cdlediveidentity are an essential pat of the
action, and not simply an accessory or ‘expressive’ dimension. Theweakness of an exclusively political view centred
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tax crits should condder in a deliberate and purposeful fashion™? how to deal with their
“marginality” :*** whether to (i) accept it with resignation, (i) wholeheartedly embrace it and useit to
accentuatetheir differences from the mainstream, (iii) reject it on the ground that they are actudly no
different than the mainstream, or (iv) reject it asan artificid construct that masksthe complex web of
similarities and differences that characterize the relationship between tax crits and manstream tax
academics.

The task of rethinking (and possiby reshaping) this aspect of the collective identity of the
criticd tax movement will naturally require collective action—in theform of a give and take among
critical tax scholars.** For this reason, you will not find a definitive description of what the
movement’ s col lective identity should or must ook like in this article. Rather, what | would offer by
way of dogng comments is some food for thought.

on the‘ instrumental’ di mension of actionisthat it conddersas*expressive’ or residual the slf-reflectiveinvestments
of the movements. But theseinvestments in lf-reflection arecruci a for understandi ng th e effects of movementson
the political sygem. If what movements do to construct a sense of ‘we’ is not considered accessory or residual then
our understandi ng of conceptssuch as efficacy and successis correspondingly modified.”); Robnett, supra note 408,
at 279 (describing how collective identity transformation “became a central goal of the [Student Nonviolent
Coardinating Committed, since transcending radsm through upward mability was imposdble for most blacks,
particularly the uneducated”); cf. Whittier, supra note 397, at 290 (indicating that while some groups “want to
construct new collective identities that challenge subservient definitions of the group, . . . others. . . construct new
identities as a means of promoting mobilization rather than asagoal in themselves’).

412. Until now, the only reflections that | have seen by tax crits on the critical tax movement have been
written in reaction to aiticism of that movement. The 1998 symposium on critical tax theory in the North Carolina
Law Review consisted of an artide by Lawrence Zelenak critiquing a number of applications of critical tax theoryin
recent schdarship(and prasing afewothers), follovedby responses from those whohad been criticized andreactions
from anumber of other tax scholars Symposium, Critical Tax Theory: Criticismand Response, 76 N.C.L. Rev. 1519
(1998). What | am proposng hereis an adive rather than a readive shaping of thecollectiveidentity of thecritical
tax movement.

413. See MELUCCI, supra hote 11, at 64—70 (describing aresear ch project in which the groups being studi ed
“consciausly activated their own internal relationships and concentrated on the process of congtructing their sense of
‘we’ —which serves asthe basi s of collective action. Sel f-reflection rendered this process visible and contribut ed new
insights into the groups understanding o their action. In the course of thi s self-r eflecti on, the complex interaction
of interna and external relati onships, which are characteristicof collectiveactin, alsosurfaced”); Taylar & Whittier,
supra note 397, at 118 (“[W]e suggest two types of negatiation central to the construction of politici zed coll ective
identities. First, groups negotiate new ways of thinking and acting in private settings with other members of the
collectivity, as well asin public settings before a | arger audience. Second, identity negotiations can be explicit,
invdving open and direct attemptsto free the group from daminant representations, or implicit, consiging of what
Margolisterms a ‘ condensed symbol or digplay’ that undermines the status quo.” (citation omitted) (quating Diane
Rothbard Margolis, Redefining the Stuation: Negotiations on the Meaning of Woman, 32 Soc. PrRoBs. 332, 340
(1985)).

414. Scott A. Hunt et al., Identity Fields: Framing Processes and the Social Construction of Movement
Identities in IDEOLOGY TO IDENTITY, supra note 11, at 185, 189 (“Melucci . . . a9 stresses the interactional
accomplishment of identity, arguing that ‘collective identity is an interactive and shared definition.”” (quoting
MELuUCcI, supra note 11, at 34); Klandemans, supra note 404, at 81 (“To form a collective identity, a group must
defineitself as a group, anditsmembers must devel op shar ed views of the social environment, shared goals, and shared
opinionsabout thepossihilities andlimits of collectiveaction.”); Robnett, supra note 408, at 284 (“ The extent to whi ch
a socia movement organization allows for sdf-labding and re-labeling iscrudal torecruitment and to sustaining
commitment. Redefined movament collective identities must resonate with participants' own identities.”).
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In making these commerts, | will draw upon my experience as agay man in thinking through
both my own individual identity as well as my small part of the collective idertity of the overall gay
and | esbian movement.** | turn to these personal experiences because of the general relevance of gay
and lesbian experience to issues of identity formation:

The coming-out process of identity formation is clearly stuational and relational; that
is, it occurs at a specific time or times, and in relation to specific people. In this
respect, “coming out” is a decidedly postmodern phenomenon, where we can see
personal identity being constructed as part of an ongoing process. . . . As pogmodern
scholars work more at theintersectiors of dfferent kindsof oppression, the coming-
out process experienced by gay men and leshbians could become the modd for
descri bing the process of identity formation generaly.*

Through my comments, | hope to provide other tax crits with a perspective that may help them to
decide how their “margindity” fits (if at all) in the collective identity of the critical tax movement. |
also hope to show tha the contextuality of the mainstream/marginal categories can serve as an
advantage or a disadvantage (or both an advantage and a disadvantage), but more importantly, and
precisely because of this malleability, | hope to show tax crits tha they have the choice to make of
their mar gindity what they will.**

415. For arecent sociological perspective on theformation and evolution of the gay and |esbian movement
in San Franci sco from 1950 through the mid-1990s, see ARMSTRONG, supra note 398.

416. CHAMALLAS, supranote 153, at 168-69. Thefirg sentenceof the secondparagrgph ofthisarticle where
| comeout toyou, thereader, evidencesthetrut h of thisstatement. Each timel encounter someone—whether in person
or thraugh my writing—I have to dedde whether, when, and how much to share about my sexud orientation.

Drawing on theseexperiences seems even more appropriate once you realizethat homosexual ity wasformerly
refared toas “sxud invesion” (i.e., theinversion of the normal sexual instinct). 2 SUPPLEMENT TO THE OXFORD
ENGLISH DICTIONARY 355 (1976). (My thanks to Leandra Lederman for drawing thisto my attention.) Thistem
highlights another of the hierarchical gppositions that surround us; namely, the privileging of heterosexual ity over
homaosex uality in our soci ety.

See dso DERRIDA, GRAMMATOLOGY, supra note 2, at 221, where he di scusses another perverson/inversion
in Rousseau’ s Essay on the Origin of Languages

Thefirst twomust be satified far the last to appear, Rousseau notes, but wehave observed that the

second or secondary need [i.e., needs “that deal with ‘well-being’ "] supplantseach time, by force

or urgency, thefirst need[i.e., needs“that ‘ deal with subsi stence’ and ‘ with preservation’”]. There

isalready a perversion of needs, aninversionof their natural order. Andwe havejust seenincluded

among needs what is elsewhere named passion. Need is thus permanently present within passon.

417. And if they do not make of it what they will, otherswill surely dothejobfor them. See Debra Friedman
& Doug McAdam, Collective Identity and Activism: Networks, Choices, and the Life of a Social Movement, in
FRONTIERS, supra note397, & 156, 166 (“ And more important, the SMO [social movement organization] islikely to
find itself confronting a variety of other groups willing to construct the organization’simage. Itisn't just the SMO
that has a stake in defining the group’s collective identity. So too do movement opponents, rival SMOs, law
enfacement officials, and the media.”); see also Hunt et al., supra note 414, & 192-203 (maintaining that the
congtr uction of the identities of a movement’ santagonistsas well asits audience (i.e., neutra observers) is just as
important as thecondruction o theidentity of the movement’ s protagonists); Johnston et al., supra note 408, at 18
(“Both individual identity and cdlediveidentity are affeded by interaction with nonmembers and by definitions
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1. Going into the Closet— Thefirst of the options in addressing their “marginality,” tha of
resigned acceptance, would represent a stepbackwardfor tax crits. Thisoptionremindsmeof terrain
with which | am al too familiar: the closet (and not the one that you hang clothes in). | lived inthe
closet until | wasinmy early twenties,*® and, take it from me, it was not apleasant experience. The
closet can be an extremely isolating place. 1t cutsyou off from others, accentuatesin your eyesthe
ways inwhich you are dfferent from the remainder of society, and createsa sense of despondercy at
your plight that sets in motion a yearning for normality (as defined, of course, by those who have
marginalized you). If tax crits resignedly accept their margnality, they will essertially consign
themselvesto the closet by acquiescing in their marginalization and, amost ineluctably, internaizing
that margindity.

When you acquiesce in your own marginalization, you give the mainstream (here, straight
society or mainstreamtax academia, asthe case may be) permission to ignore you, your needs, and
your desires. For gaysand leshians, the closet rendersyou invisble. Becausethereisno tell-tade sign
for identifying someone who is gay or leshian, you can go into the closet and try to “pass’ for
straight—either actively or by default (because in our heterosexist society, people are normaly
presumed to be straight). You continue to be gay and often to engage in homosexual behavior;
however, to the greated extent possible, this activity takes place gpart and away from straght society
so that it simply doesn’'t regider on the straight radar screen (or, if it does, can be dismissed as an
anomdy).

For tax crits, resigned acceptance of their margindity would produce smilar results. Some
tax crits may stop (or never begin) writing in this area and instead retreat to more “mainstream” tax
topics. Or they may simply abandon writing intax a al becauseit isirhospitable to critical work.**
In either casg, critical work would be banished from the mainstream radar screen. And thefew brave
souls who continued to make critical contributionsto the tax literature would find that their work
would havelittle or no impac on the mainstreamtax policy literatureor on the way that mainstream

imposed on movements by date agencies, counter-movements, and, especially in the contemporary movement
environment, the media.”); Larafia, supra note 401, at 220 (describing thestudent mobilizatians against Selectividad
(thecollegeentrance exams) in Spain and stating that “[t]hisis one of the defining characteristicsof this movement:
its public image was produced by a politicized group of univeasity students that had a different status than the
movement’ sconstituency, that did not adequately express themovement' s matives or its damands, that did not use the
samelanguage, and that hadadifferentidedogy”); Muelle, supranote 11, at 256 (“ Through these devices, acollective
identity becames public that has a potential for pditical influence. Itis then subjed to atempts at dstortion and
marginalization of date, media, and countemovements.”); Raonett, supra note 408, passim (indicating tha the
collectiveidentity of a social movement arganization is shaped by both internal and external factors, and desaribing
how internal and external factors changed the collectiveidentity of the Student Nonviolent Coordinating Committee);
Whittier, supra note 397, a 293-94, 301-06 (d <0 indicating tha the collective identity of a social movement
organization is shaped by both internal and external factars, but stating that “ how activists define their group isby no
meansdictated by the dominant society. Movements transform hegemanic collective identi ties and discourses when
they organize, and they continue to debate and redefine thosegroup meanings as time passes’).

418. For a description of my experienceof theclosd, see Infanti, Sodomy Statute, supra note 3, at 771-73.

419. See Michael A. Livinggon, Reinventing Tax Scholarship: Lawyers, Economists, and the Role of the
Legal Academy, 83 CORNELL L. Rev. 365, 384 (1998) (“Thee has been a smattering of aitical tax
scholarship—Kelman's work arguably qualifies—hut critical scholars have generally shied away from the field,
perhaps sensing itsmainstream bias. - Many of those who started out in the area (incl uding Kelman himsel f) have left
it.” (footnotes omitted)).
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tax academics think about tax policy issues, because, for the maingream, it Smply would not exig.
Infact, manstreamtax academicsinitidly treated critical contributionsto thetax policy debatein just
this way—they acted as if those contributions were invisble.**

The purpose for going into the closet is usually to avoid the treatmert visited upon you by the
mai nstream should your separate existence cometo be publicly acknowledged. For gaysand leshians,
this treetment ranges from discrimination (in housing, employment, etc.) to verbal denigration or
degradation to physical violence and intimidation.** As expected, once the critical tax movement
“garnered new adherents and became impossible to ignore, mainstream scholars employed new and
varied strategies to devalue the content of critical commentary.”#* Tax critswho are out in the open
have experienced the academic version of gay bashing: their work has been dismissed, devalued,
and/or discredited.”

But a far worse prospect isthe possibility that, by going into the closet, you may become an
accompliceto your own subordination and suffering. When | wert into the closet, | was trying to
avoid being atacked by society because of my homosexuality. | eventually came out of the closet
because | realized that the closet was really no escape at all. As| have explained el sewhere:

Interegtingly, denia became both a meansof defending mysalf from attack and aproxy
forthose attacks Throughdenid, | wasableto tryto fend off attacks from others, but
at the same time began to attack myself—questioning what was wrong with me, why
| was different, why | couldn’t change and be normal like everyone else. By high
school, society had 0 successfully ingrained in me its hostility toward gays and
leshians that, even when defend ng my<elf fromitsattacks, | was still being attacked.
| had sinply traded one oppressor (society at large) for another (myself). To cope
with the anguish created by this self-loathing, | redirected my energy and attention
toward studying [because] [s|chool work helped to lessen the constant pain and
anguish . . . .*

Earlier, tax crits appear to have experienced a similar sense of i ol ation*” as wel as a (conscious or
unconscious) yearningto be “normal.”*® More recently, however, tax crits appear to have emerged

420. See supra note 13.

421. See, e.g., Infanti, Sodomy Satute, supra note 3, at 769-79.

422. Shurtz, supra note 11, at 1846.

423. See supra note 19.

424. Infanti, Sodomy Satute, supra note 3, at 771-72.

425. See Brown & Fellows, Preface supra note 12, at vii-viii (describing how, through a series of
conferences, “agroup of tax scholarsin which each of uswhoprevioudy had fdt isdatedbythetraditional tax analysis
that dominatedthe legal literature and tax conferences now had found intdlectual kinship,” and expressing their hope
that TAXING AMERICA, supra note 9, would “pr ovide[] evidencethat connection and interchange within acommunity
of scholars are essential”).

426. See, e.g., Kornhauser, supra note 12, at 1615-16 (describing ways in which critical tax theory and tax
crits are just like mainstream tax theory and mainstream tax academics); Nancy C. Staudt, Tax Theory and Mere
“Critique’: A Reply to Professor Zelenak, 76 N.C. L. Rev. 1581, 1582-85 (1998) (explaining how critical theory
actually fitsthe mai nstr eam paradigm espoused by Professor Zdenak in hisleadarticlein asympasium on critical tax
theory, and further explaining how Professor Staudt’s approach in apiece that shewrote and which Professor Zelenak
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fromthis i ol ation to form “aremarkable community of scholas.”*” Thiscommunity isevidenced by
Taxing America, abook of essays by tax crits, and by periodic critical tax theory conferences.?®

Because tax crits seem to be taking the first steps out of the closet, weathering the negative
treatment of the mainstream, and standing together and asking to be recognized and respected, the first
option—resigned acceptance of their marginality—would be a step backward for the critical tax
movement.

2. Learning from the Same-Sex Marriage Debate—T he other three optiors facing tax crits
lend themselvesto discussion asagroup. Recall thatthese optionsare: (i) wholeheartedly embracing
their marginality and using it to accentuate their differencesfromthe mainstream, (ii) rejecting their
marginality on the ground that they are actudly no different than the mainstream, and (iii) rgecting
their marginality as an artificial construct that masks the complex web of similarities and differences
that characterize the relationship between tax crits and mainstream tax academics. Together, these
three options remind me of the options that faced the gay and lesbian community in the wake of the
Hawaii Supreme Court’s 1993 decision in Baehr v. Lewin.**® The Baehr case represented “the first
viatory for gay rights activists seeking to securethelegal right of marriage.”**° In the vigorousdebate
over same-sex marriage that followed the Baehr decision, proponents of same-sex marriage and gay
and | eshian opponents™* of same-sex marriage took positions that, in substance, are strikingly similar
to the three options that face tax critsin deding with their marginality. **2

In making their case (before and) after Baehr, proponents of same-sex marriage argued for
extending the right to marry on equality grounds, maintainng that gay and leshian couples should be
afforded the right to marry because they are no different from straight couples.*** Gay and lesbian
opponentsof same-sex mar riage countered that “marriage will not liberate usaslesbiansand gay men.

criticized, “is nat pragmatism asZelenak suggests (although it has practical feminist implications), but a thearetical
argument that easily fits within the traditional tax policy debates concerning the proper scope of the tax base”).

427. Brown & Fdlows Preface supra note 12, at vii.

428. The most recent conferencewas heldat Rutgers University L aw School—Newark in April 2004. Many
thanks to Neil Buchanan for organizing the conference, to Rutgers Univer sity Law School for hosting the conference,
and to Tax Analysts for its financia support of the conference.

429. 852 P.2d 44 (Haw. 1993).

430. Anthony C. Infanti, Baehr v. Lewin: A Step in the Right Direction for Gay Rights?, 4 LAw &
SEXUALITY 1, 2 (1994) [hereinafter Infanti, Baehr v. Lewin].

431. Evenwith the advent of gaymarriage in Canada and M assachusetts, there isstill ambivalence among
many gay and leshi an coupleson thequestion whether tomarry. See Pam Belluck, Gays Respond: “1Do,” “ | Might”
and“ 1 Won't,” N.Y. TIMES, Nov. 26, 2003, at Al.

432. These groups represent two of the corners in the triangular debate ove same-sex marriage The
remaining corner of thetriangle was (and continuesto be) occupied by heterosexual opponents of same-sex marri age.
Infanti, Baehr v. Lewin, supra note 430, at 4.

433. Seg, e.g., Thomas Staddard, Why Gay People Should Seek the Right to Marry, in LESBIANS GAY MEN,
AND THE LAw 398, 400-01 (William B. Rubenstein ed., 1993); Andrew Sullivan, Virtually Normal, in SAME-SEX
MARRIAGE: THE MORAL AND LEGAL DEBATE 126, 126-31 (Rdbert M. Baird & Stuart E. Rosenbaum eds., 1997)
[hereinafter MORAL AND LEGAL DEBATE]; seealso Nan D. Hunter, Marriage, Law, and Gender: AFeminist Inquiry,
1LAW& SEXUALITY 9,11 (1991) (“Proponentsof a campaign for marri agerightshave framed their argumentslargely
in termsof equal ity for [eshiansand gay men ... . Opponentshaverel ied on two primary arguments. .. . Second, these
activists have drawn on the politics of validating difference. . . .").
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In fact, it will condrain us, make us more invisible, force our assimilation into the mainstream, and
undermine the goals of gay liberation.”** Underlying this courter-argument is “the notion that gay
relationshipsare fundamentaly different from heterosexual rel ationships and thet, in reality, an entire
spectrum of possible relationships exists. To ape heterosexud marriage, simply to gain the benefits
that accompany it, is to sell ourselves [i.e., gays and lesbians] short.”*®

The ideathat fundamental differences separate gay and lesbian couples from straight couples
permeates the following gatement by Paula Ettelbrick:

Justice for gay men and lesbians will be achieved only when we are accepted and
supported in this society despite our differences from the dominant culture and the
choices we make regarding our relationships. Being queer is more than setting up
house, sleeping with a person of the same gender, and seeking stat e approval for doing
so. Itisan identity, a culture with many variations. 1tisaway of dealing with the
world by diminishingthe constraints of gender rolesthat have for so long kept women
and gay people oppressed and invisible. Being queer means pushing the paameters
of sex, sexuality, and family, and in the process transforming the very fabric of our
ociety.*®

| must admit that, for me, Ettelbrick’s assartions dd have a certain persuasveness to them.

Until recently, | was not a proponent of same-sex marriage because of my shared skepticism
about the wisdom of imitating heterosexual marriage.**” But what changed my view was the
experience of seeing my sister’ s commitment ceremony through the eyes of the two elderly women
who had beenwatching fromthe hotel lobby.**® They drovehome for me how same- sex marriage, no
matter how much it is disparaged as a drowning of our differences from the heterosexua mgority, is
really a radical act that simultaneously demonstrates our similarity to the mainstream and our
differencesfromit.

434. PaulaL . Ettelbrick, Sncewhen IsMarriagea Pathto Liberation?,in MORAL ANDLEGAL DEBATE, supra
note 433, at 164, 165. Nancy Polikoff has espoused a similar view, Nancy D. Polikdf, We Will Get What We Ask for:
Why Legalizing Gay and Lesbian Marriage Will Not “ Dismantle the Legal Structure of Gender in Every Marriage,”
79VA.L.ReV. 1535, 1536 (1993) (“I bdieve that thedesire to marry in the lesbian and gay community is an attempt
to mimic the worst of mainstream society, an effort to fit into an inherently prol ematic ingitution that betrays the
promise o bah lesbian and gay liberation and radical feminism.”), as have ahers, see John G. Culhane Uprooting
the Arguments Against Same-Sex Marriage, 20 CARDOzZO L. Rev. 1119, 1123 n.21 (1999) (discusdng the gay and
lesbian opposgtion to ssme-sex marriage), and Infanti, Baehr v. Lewin, supra note 430, at 6-7 (same).

435. Infanti, Baehr v. Lewin, supra note 430, at 7.

436. Ettelbrick, supra note 434, at 165; see also Polikdf, supra note 434, at 1549-50 (“ Advocating lesbian
and gay marriagewill detract from, even contradict, effortsto unhook economic benefitsfrom marriage and makebasc
health care and other necessities availade toall. It will also require arhetorical strategy that emphasizes similarities
between our relationships and heterosexual marriages, values long-term monogamous coupling above al other
relationships, and denies the potential of lesbian and gay marriageto transfarm the gendered nature of marriage for
all people. | fear that the very process of employing that rhetorical strategy for the years it will take to achieve its
objective will lead our movement’ spublic representatives, and the countlessleshians and gay men who hear us, to
believe exactly what we say.”).

437. See supra Part |.A.

438. See supra Part |.A.

Hosted by The Berkeley Electronic Press



80 ANTHONY C. INFANTI [22-Jul-04

To put it in deconstructionist terms, those (including Ettel brick) who argue against same-sex
marriage on assimilationist grounds are setting up a hierarchical opposition by privileging difference
over identity. Inreaction to those who arguefor the right to marry on the ground that gay and lesbian
couples are just like heterosexual couples (an argument that implicitly privileges identity over
difference), these opponerts argue that we should not highlight our simil arities to heterosexuals, but
should instead highlight our differences from them:

The moment we argue, as some among usinsist on doing, that we should be treated
as equals because we are really jud like married couplesand hold the same valuesto
be true, we undermine the very purpose of our movement and begin the dangerous
process of slencing our different voices. Asalesbian, | an fundamentaly different
fromnonlesbianwomen. That’sthe point. Marriage, asit existstoday, is antithetical
to my liberation as a leshian and as a woman because it mainstreams my life and
voice*

In making this argument, opponents of same-sex marriage have traded one privileging for another,
and, inthe process, have emlraced the hierarchical oppostion st up by the heterosexual mgority to
confer a maginalized, outsider gatus upon them. But whethe embraced by heterosexuals or
homosexuals, this hierarchica oppositioncan bedeconstructedin muchthesameway that J. M. Bakin
deconstructed the converseidentity/difference hierarchical oppositionthat Ettelbrick and othershave
rejected as unsatisfying.**°

Following my dster’ scommitment ceremony, | cameto agree with the proponents of same-sex
marriagewho ar gue that extending the right to marry to gay and lesbian couples has thepotertid to
“trandormit into something new.”** There is till something quite radical about two men or two
women getting married. After dl, Presdent B ush only announced his support for a constitutional ban
on same-sex marriage after the Massachusetts Supreme Judicial Court issued a decision legalizing
same-sex marriage and the City of San Francisco began to issuemarriage licensesto adeluge of same-
sex couples.**? In the wake of that announcement of support, anumber of municipalities reacted by
issuing marriage licenses to same-sex couples,**® ministers in New York solemnized same-sex

439. Ettellrick, supra note 434, at 165-66.

440. See supra notes 182-188, 192, 193 and accampanying text.

441, Stoddard, supra note 433, at 401; see also Barbara J. Cox, A (Personal) Essay on Same-Sex Marriage,
in MORAL AND LEGAL DEBATE, supra note 433, at 27, 27-29; Hunter, supra note 433, at 13-19.

442. Elisabeh Bumiller, Same-Sex Marriage: The President; Bush Backs Ban in Constitution on Gay
Marriage, N.Y. TIMES, Feb. 25, 2004, at A1. The propaosed constitutional amendment failed togarner the support of
even amajority of the Senate. Cal Hulsg Senate Blocks Initiative to Ban Same-Sex Unions, N.Y. TIMES, July 15,
2004, at Al.

The City of San Francisco issued morethan 4100 marriagelicensesto same-sex couples beforethe California
Supreme Court ordered it to ceaseissuing such licenses, and an additional 2600 cauples had made appointmentsfor
alicense before the arder was issued. Dean E. Murphy, San Francisco Forced toHalt Gay Marriages N.Y. TIMES,
Mar. 12, 2004, at Al.

443. Thomas Crampton, Issuing Licenses, Quietly, to Cauplesin Asbury Park, N.Y. TIMES, Mar. 10, 2004,
at B5 (Ashury Park, NewJersey); Matthew Preusch, Oregon County, with Portland, OffersSame-Sex Marriages N.Y.
TIMES, Mar. 4, 2004, at A26 (Multnomah Caunty, Oregon); Marc Santora& Thomas Crampton, Same-Sex Weddings
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marriagesin the face of ariminal charges for doing s, and one municipdity even sopped issuing
marriagelicensesat all (i.e., both to opposite-sex and same-sex couples) until its state supreme court
issued adecisionresol vingthe question whether same-sex couplesare per mitted to marry.** Indeed,
although my current partner, Hien, and | had discussed the idea of getting married before all of this
occurred, the recent courseof eventshasstiffened my resolve to do <.

| view same-sex marriage asallowing meto acknowledge both thewaysinwhich | amlikemy
heterosexual counterparts and the ways in which | am different fromthem It isnot a matter of
arguing that we are either the sameor we are different, because we can be both the sameand differert.
This is not only avaguely deconstructionist perspective of same-sex marriage, it isaso an entirely
realisic one. My sister’s commitment ceremony was, in many ways, quite the same as a heterosexual
wedding. But, at the same time, it was quite different from a heterosexual wedding because the two
people committing themse ves to each other for life were of the same sex. Paula Ettelbrick is not
wrong when she says that gays and lesbians arefundamertal ly different from heterosexuals. What she
and otherswho ascribe to her viewpoint miss, however, isthat, inmany ways, we are also much alike.
Andwhat deconstructiontelsusabout her viewpoint isthat ignoring our similaritiesto accentuate our
differencesisreally no better than ignoring our differences to accentuate our similarities.

3. Returning tothe Collective Identity of the Critical Tax Movement— By now, I’ m surethat
you are asking yoursdf wha all of this same-sex marriage talk has to do with tax crits and ther
collective identity. So, let’ sreturn now to the remaining options from which tax crits can choosein
rethinking how their marginality fitsin with their collective identity: (i) wholeheartedly embracing it
and usng it to accentuate their differences from the mainstream, (ii) rejecting it on the ground that
they are actually no different than the mainstream, or (iii) regjecting it as an artificial construct that
masks the complex web of similarities and differences that characterize the relationship between tax
crits and mainstream tax academics.

Tax crits might choose the first of these three options, wholeheartedly embrace their
marginality, and use it to accentuatetheir differences from the mairstream. In doing so, they would
essentially be choos ng thepath taken by Ettelbrick and other gay and lesbian opponents of same-sex
marriage. Tax critswould be reifying the mainstream/marginal hierarchical opposition and acting as
if their differences from the mainstream were both real and their defining characteristics. Likethe gay
and leshian opponents of same-sex marriage, tax crits would be embracing anessily deconstructible
hierarchical opposition and ignoring the reality that they are in many ways simlar to mainstream tax
academics. For example, M arjorie Kornhauser has pointed out that weare al interested in unraveling
the story behind tax provisions; we just go about it in different ways*® Likewise, Nancy Staudt has
explained theimportance of critical analysisto the formulation of workablelegal reform, whichisalso
often ashared goal .**

in Upstate Village Test New York Law, N.Y. TIMES, Feb. 28, 2004, at A1 (New Paltz, New Y ork).
444, Thomas Grampton, Two Ministers Are Charged in Gay Nuptials, N.Y. TIMES, Mar. 16, 2004, at B1.
445, KateZernike, Gay? No Marriage License Here. Sraight? Ditto., N.Y. TIMES, Mar. 27, 2004, at A8.
446. Kornhause, supra note 12, at 1615.
447. Staudt, supra note 426, at 1582-83.
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Or tax crits might choose the second of these three options and argue that they should be
admitted to the mainstream because they are actually no different from mainstream tax academics.
This option suffers from nearly the sameflaws asthe previous option; it privileges the waysin which
tax crits are smilar to mainstream tax academics over the ways in which they are different. For
example, tax aritsoften use different methods(e.g., narrative, feminist, and minority perspectives) than
those employed by meinstream tax academics.**® Acoordingly, were tax critsto choose this option,
they would again be embracing ahierarchicd oppostionthat iseadly deconstructible andthat fail sto
comport with redity.

Alternativedy, tax critsmight choosethe | ast of these three options and reject their marginality
asan artificial construct that masks the complex web of similarities and differences that characterize
the relationship between tax crits and mainstream tax academics.*” | find this option to be more
appealing because it would open the possibility of breaking down the artificial barrier between
marginal and mainstream contributions to the tax policy literature while not suppressing tax crits
distinct voice or dissolving the community that they have developed around the ways in which they
differ from the mainstream.**°

Oncethe mairstream/marginal hierarchical oppositionisseenfor what it truly is—not areified
status but a constructed, unstable, context-driven boundary—there is no reason to attach quite so
much significance to it. In fact, why atach any significance to it at all? The existence of different
groups of scholars cansurely beacknowledged without privileging one group over the other. There
is, without doubt, room in the tax policy literature for all contributions, just as there is room in the
institution of mariage for all couples—ndther inhakits a finite space. Moreover, once critical
contributions to the tax policy literature are confronted on their merits and on appropriate terms
(rather than being ignored or trivialized because of their “marginality”), critical tax theory, much like
same-sex marriage, has the potentid to transform the tax policy discourse for the better.

448. See Kornhauser, supra note 12, at 1615 (“An important goal of tax scholarship, then, istounravd the
story about that particular truth—to showthat itis only astory andto reved its ariginsand its effects, whi ch may be
unintended. Thisunravding can bedonein anumber of ways, for example by philosophic or historical examinations.
Critical tax theory also doesthisby using non-tr aditional views and theoriesto exami ne provisionsfrequentl y enacted
in far diffaent times by people with world views not representative of all taxpayers back then (let alone now).”
(footnote amitted)).

449, See DERRIDA, GRAMMATOLOGY, supra note 2, at 89 (“And, indeed, one canna say that each graphic
signifier belongsto such and such aclass, thecuneiform code playing ater nately ontworegisters. 1nfact, each graphic
form may have adouble value—ideographic and phonetic. And itsphonetic value can be simple ar complex. The
same signifier may have one or various phonic values, it may be homophonic or polyphonic. To this general
complexity of the system isadded yet another subtle recaurse to categorical determinatives, to phonetic complements
useless in reading, to avery irregular punctuation.”).

450. See Taylar & Whittier, supra note 397, at 111 (“ For any subordinate group, the construction of positi ve
identity requir esboth awithdrawal from the values and structur es of the dominant, oppressive soci ety and the cr eation
of new self-affirming values and gructures.”)
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V. CONCLUSION?

With this food for thought, we have come to the formd end of this aticle. But this end is
really not an end at all:

[T]he decision to stop and assess the cond us ons of one’' s argumert, to state them as
conclusions . . . leaves unspoken the many further steps that could be taken. These
additional steps could lead to a partia or even a complete transformation of the
conclusions just arrived at. Thus, from another perspective, the conclusion of a
deconstructive argument is aconcluson in neither senseof the word: for it does not
end the possible lines of deconstructive argument, nor does it lead to a fixed and

determinateresult.**

Inthis case, thefurther steps to be taken need not be left unspoken. With the floor finally open, the
give and take among tax critsabout the shape of the critical tax movement’s collective identity and

how “margirality” fitsinto it cannow begn . . .

451. Balkin, Transcendental Deconstruction, supra note 170, at 1178-79.
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